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JAIfVART,     1S59. 

JUDGES  OF  THE  COURT. 
Hon.  E.  T.  Merrick,  Chief  Justice, 

Hon.  a.  M.  Buchanan,  \ 

Hon.  J.  L.  Cole,  (    -        •  ^^   r  ^- 

Hon.  C.  Voorhies,  f  ^^^'^^^  '^"^*^*'- 

Hon.  T.  T.  Land.  } 


Succession  of  Robert  Richardson. 

Where  the  widow  has  closed  on  Inventory  to  be  taken  of  her  deceased  husband's  estate,  she  has  the 
privilege  of  renonncing  the  communHy,  as  long  as  the  creditors  have  taken  no  steps  to  compel  her 
to  accept  or  renonnce. 

She  cannot  be  charged  as  partner  in  the  communitj'  as  long  as  she  has  the  right  to  renounce. 

The  wife  has  no  privilege  on  the  movables  of  the  husband's  estate  for  the  restitution  of  her  (larapher- 
nal  fUnds. 

Where  the  husband  applied  for  and  obtained  insurance  on  his  life,  accompanying  the  applicaiion  with 
a  transfer  of  the  policy,  when  issued,  to  his  wife,  to  whom  he  was  Indebted  for  her  paraphernal 
funds  received  by  him— field :  That  the  wife  was  entitled  to  the  amount  of  the  policy  on  the  death 
of  her  husband. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
/.  A.  Rozier,  for  opponent  and  appellant.    L.  Casteray  for  appellee. 

Merrick,  C.  J.  The  widow  of  the  deceased  has  filed  an  account  and  tableau 
of  distribution,  in  which  she  has  set  herself  down  as  privilege  creditor  to  the 
amount  of  89,907  €2,  for  paraphernal  funds  received  by  her  husband,  subject  to 
a  credit  of  85,000,  the  amount  collected  by  her  upon  an  insurance  upon  the  life 
of  the  deceased. 

The  opponent  denies  that  the  intestate  received  and  appropriated  to  his  own 
use,  the  amount  of  paraphernal  funds  claimed.  On  this  part  of  the  case,  the 
proof  shows  that  the  deceased  received  only  87,907  62,  instead  of  the  amount 
claimed  by  the  administratrix. 

It  is  nert  contended,  that  inasmuch  as  the  widow  has  not  renounced  the  com- 
munity, she  is  presumed  to  be  a  partner  in  it,  and  is  not  permitted  to  apply  the 
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^  partnership  afeets  to  her  individoAl  daims,  to  the  prejudice  of  creditors.  In  sup- 
port of  this  positioni  appellant's  oonnsel  relies  on  the  decision  in  the  case  of  De- 
jean,  5  An.  594. 

In  the  present  case,  it  appears  that  the  widow  caused  an  inventory  to  be  taken, 
and  as  the  creditors  have  taken  no  steps  to  compel  her  to  accept  or  renounce,  we 
think  she  still  has  the  privil^e  of  renouncing  the  community.  But  this  privily 
would  be  of  no  value,  unless  she  had  the  right  of  enforcing  her  paraphernal  claims 
against  the  estate  of  her  husband  in  the  interim.  So  long  as  she  has  a  right  to 
renounce,  she  cannot  be  charged  as  a  partner.  C.  C.  1043,  1048,  2383  ;  G.  P. 
980,  982. 

It  is  further  contended  by  appellant,  that  the  wife  has  no  privilege  on  the  mov- 
ables for  the  restitution  of  her  paraphernal  ftinds.  This  position  is  undoubtedly 
correct    3  Rob.  272  ;  2  An.  789,  Friend  v.  Fenner;  C.  C.  2355,  2367. 

It  is  further  urged,  as  a  ground  of  reversal,  that  the  transfer  of  the  policy  of 
insurance  to  the  wife  was  invalid. 

The  policy  of  insurance  was  filled  up  as  of  the  18th  day  of  April,  1853,  for 
$5,000,  payable  to  Robert  Richardson,  his  executors,  administrators  and  assigns, 
and  was  to  continue  for  seven  years,  on  the  payment  of  the  annual  sum  of  990  25. 
The  domicil  of  the  company,  the  Mutual  Life  Insurance  Company  of  New  York, 
appears  to  be  the  city  of  New  York,  and  the  policy  purports  to  be  signed  by  the 
President  and  Secretary  of  the  company. 

The  policy  bears  the  following  endorsement,  viz : 

^  For  value  received,  I  hereby  transfer  and  set  over  all  my  right,  title  and  in- 
terest, in  and  to  the  within  policy  of  insurance  on  my  life,  to  my  well  beloved 
wife,  Emma  Richardson,  daughter  of  Alexander  Lesseps,  and  Manette  Treme,  his 
wife. 

New  Orleans,  17th  May,  1853. 

(Signed)  Robebt  Richardson. 

Witness:  W.  A.  Bartlbtt, 

J.  Mbteyk." 

It  has  been  much  discussed  whether  the  husband  and  wife  could  enter  into  a 
contract  in  this  form,  by  which  a  policy  of  insurance  could  be  transferred. 

It  does  not  appear  to  us  important  to  decide  the  question,  and  we  will  concede 
the  benefit  of  it  to  the  opposing  creditor.     C.  C.  1784,  2421. 

It  may  be  fairly  presumed,  that  a  policy  of  insurance  was  negotiated  in  this 
city,  and  that  it  was  filled  up  as  of  the  date  of  the  application  by  the  agent 
here,  and  that  some  time  was  taken  up  in  the  correspondence.  Kennedy  v.  New 
York  Life  Insurance  Company,  10  An.  809. 

Now  the  witness,  who  acted  as  the  sub-agent  here,  and  who  consequently  has 
the  best  means  of  knowing,  and  testifies  in  regard  to  a  matter  he  would  be 
most  likely  to  recollect,  swears,  alter  examining  the  copy  of  the  policy,  as  fol- 
lows, viz : 

"  I  received  the  application  from  Mr,  Richardson  for  an  insurance  on  his  life  in 
the  month  of  April,  1853.  He  wished  the  policy  for  $5,000.  I  forwarded  the 
the  application  to  the  parent  office  in  New  York,  and  the  policy  was  issued. 
Accompanying  this  application  was  the  transfer  of  the  policy  to  the  wife  of  Robert 
Richardson,  Mrs.  Emma  Richardson.  The  transfer  was  approved  and  entered  in 
the  office.  The  first  and  second  annual  payments  were  made  on  the  policy.  The 
policy  remained  in  the  name  of  Mrs.  Richardson,  at  the  time  of  her  husband's 
death." 
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It  thus  appears,  that  the  policy  was  issaed  originally  in  the  name  of  the  wife,  ^SS^J^ 
for  it  was  forwarded  to  the  office  in  New  York,  accompanied  by  the  transfer,  and 
there  issned  in  this  form.  It  was  then  precisely  the  same  it  woald  have  been,  if 
her  name  had  been  inserted  in  the  policy  with  the  written  approbation  of  her 
husband.  For  her  incapacity  to  contract  with  the  insurance  company,  may  be 
considered  as  removed  by  the  written  transfer  of  the  hnsband. 

The  interest  of  the  wife  was  manifest.  Her  husband  had  her  estate,  and  she 
was  dependent  on  him  for  support  Reynolds  Life  Insurance,  51,  54.  The  insu- 
rance company  paid  over  the  sum  agreed  upon  without  question. 

It  is  contended,  also,  that  the  wife  is  concluded  by  the  inventory,  which  is  an 
authentic  act,  and  embraces  the  amount  due  upon  the  policy  as  a  part  of  the  as- 
sets of  the  estate.  It  cannot  conclude  the  wife,  because  it  copies  her  title  at  full 
length,  and  it  may  be  presumed  that  she  relied  upon  her  title  as  evidence  of  her 
daim,  when  she  signed  the  inventory. 

r  It  is,  therefore,  ordered,  that  the  judgment  of  the  lower  court  be  so  amended 
as  to  reduce  the  claim  of  the  administratrix  from  94,907  62  to  2,907  62,  and  from 
a  privilege  debt  to  a  debt  secured  by  a  tacit  mortgage,  to  be  paid  out  of  the  pro- 
ceeds of  the  slaves  after  the  payment  of  the  general  privileges,  and  to  receive  its 
pro  rata  for  the  residue  as  an  ordinary  debt,  if  any  thing  shall  come  into  the 
hands  of  the  administratrix  to  distribute  among  the  same.  And  it  is  further  or- 
dered, that  the  judgment  of  the  lower  court  be  in  all  other  respects  affirmed ;  the 
administratrix  and  appellee  paying  the  costs  of  the  appeal. 


Same  Case — On  Re-hearikg. 

Merrick,  C.  J.  A  petition  for  re-hearing  has  been  filed  in  this  case.  The 
main  ground  relied  on  is  the  alleged  error  of  this  court  in  giving  too  much  weight 
to  the  testimony  of  the  witness,  BartUtt.  We  have  reexamined  the  testimony. 
We  do  not  find  the  testimony  of  the  other  witnesses  necessarily  irreconcilable 
with  tkat  of  this  witness.  The  testimony  of  the  latter  being  direct,  positive  and 
nnimpeached,  must  prevail. 

Re-h«aring  refused. 


M.  D.  Marvel  v,  A.  G.  Makouyrier. 

A  Jodgment  will  be  annulled,  which  was  rendered  agahist  a  party  on  whom  no  service  of  the  petition 
and  citation  was  made,  but  for  whom  an  answer  was  filed  by  an  attorney  at  law  without  authority. 
By  our  law,  which  differs  fron^  the  common  law,  the  attorney  in  such  a  case  is  responsible  to  the 
plaintiff  for  harlng  undertaken  without  authority  to  represent  him  in  a  court  of  Justice. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
JR.  WapleSf  for  plaintiff".    A.  W.  Jourdan,  for  defendant  and  appellant 
Merrick,  C.  J.    The  defendant  was  the  holder  of  a  promissory  note  drawn  by 
one  Engman  to  the  order  of  M.  D,  Marvd,  the  plaintiff!    The  note  was  indorsed 
by  Marvetasid  protested  for  non-payment  by  the  holder. 


Digitized  by 


Google       _ 


t  SUPEEME  COURT  OF  LOUISIANA, 

ifiBTR,  Thereupon,  the  defendant  filed  his  petition  in  the  Sixth  District  Court  of  New 

MAxourun.     Orleans,  against  the  maker  and  indorser  to  recover  judgment  and  enforce  payment 
of  the  note. 

Citations  were  made  out  by  the  Clerk,  and  also  copies  of  the  petition.  These, 
instead  of  being  served,  appear  to  have  been  handed  to  Engman.  Engman  took 
the  two  copies  of  the  petition  to  a  member  of  the  bar,  (who  supposed  he  had  au- 
thority for  that  purpose,)  and  employed  him  to  defend  the  action  both  for  himself 
and  the  indorser.  In  pursuance  of  this  retainer,  the  attorney  filed  an  answer  for 
both  defendants.  The  case  was  tried  upon  the  issue  thus  formed,  and  judgment 
rendered  in  favor  of  Manouvriefj  the  plaintiff  in  that  action. 

The  first  intimation  Marvel  had  of  the  proceedings,  as  it  appears  by  the  record, 
was  the  seizure  of  his  property  upon  execution.  He  thereupon  injoined  the  exe- 
cution and  instituted  the  present  action  of  nullity  against  the  judgment,  on  the 
ground  that  he  was  never  cited  and  that  he  had  never  authorized  the  attorney  to 
represent  him  in  the  suit.  His  petition  is  accompanied  by  the  proper  affidavit, 
and  its  allegations,  as  to  the  absence  of  authority  in  the  attorney,  are  supported 
by  the  testimony  of  the  lawyer  who  filed  the  answer,  the  same  being  received 
without  objection. 
,  No  improper  motives  are  imputed  to  the  attorney.  The  production  by  Engman 
of  the  two  copies  of  the  petition,  coupled  with  the  fact  that  it  is  usual  for  the 
makers  of  accomodation  notes  to  employ  counsel  to  defend  the  indorsers  as  well 
as  themselves,  was  well  calculated  to  deceive  the  most  cautious. 

From  a  judgment  perpetuating  the  injunction  and  annulling  the  decree  against 
Marvel t  Manouvrier  prosecutes  this  appeal. 

The  ground  on  which  he  expects  a  reversal  of  the  judgment,  is  thus  stated  by 
his  counsel :  "  The  question  is  not,  whether  the  citation  and  petition  were  ser\'ed 
on  Marvelf  for  it  is  not  contended  that  such  was  the  case  ;  but,  that  the  service 
was  waived  by  the  answer ;  that  if  the  answer  were  signed  by  Marvel^  he  could 
not  allege  a  want  of  service,  nor  can  he  now,  that  an  attorney  of  this  court  has 
answered  for  him,  unless  he  can  show  that  he  did  not  authorize  him  to  appear, 
coupled  with  the  further  fact  tliat  he  had  a  good  defence  j  or  that  fraud  was  practiced 
upon  him" 

In  support  of  this  position,  sundry  decisions  of  the  common  law  courts  are  cited, 
some  dicta  of  this  court  in  cases  supposed  to  be  analogous,  and  the  case  of  Wal- 
worth  V.  Henderson^  9  An.  339.  This  last  case  supports  fully  the  doctrine  con- 
tended for  by  defendant,  but  then,  the  reasoning  of  the  court  is  all  in  reference  to 
a  judgment  rendered  in  the  State  of  Mississippi,  upon  the  appearance  entered  by 
an  attorney  there,  and  the  court  was  only  considering  the  effect  of  such  appearance 
at  common  law.  It  can  have  no  application  to  a  case  arising  in  our  own  courts. 
Such  a  case  must  be  settled  by  the  laws  of  Louisiana. 

In  this  case,  judgment  has  been  rendered  against  a  party,  without  service  of 
petition  and  citation,  and  without  any  authorized  appearance  by  any  one  on  his 
behalf.  Whilst  the  proceedings  were  all  fresh  in  the  minds  of  the  parties,  and  in 
less  than  three  months  from  the  date  of  filing  the  petitio'h,  the  month  following  the 
rendition  of  the  judgment,  and  immediatety  on  the  service  of  the  notice  of  seizure, 
this  suit  was  instituted,  thus  placing  it  in  the  power  of  the  defendant  to  show  the 
authority,  if  any  existed. 

The  case  is,  therefore,  free  from  the  suspicion  which  necessarily  attaches  to  the 
disavowal  of  the  acta  of  an  attorney  many  years  after  they  were  performed,  and 
after  the  proof  of  the  authority  has  been  rendered  difficult.    It  presents  under  the 
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proof  the  simple  question,  whether,  in  the  absence  of  service  of  petition  and  cita-        iuwel 
lion,  a  party  can  be  bound  by  an  appearance  entered  and  answer  filed  by  an  attor.     iluioutbiu. 
ney  at  law,  without  authority.   We  think  it  is  clear  under  our  law,  that  he  cannot 
be  so  bound. 

It  is  the  attorney  of  the  defeivdaixt,  that  is,  some  one  whom  he  has  retained  and 
employed,  who  is  by  Art.  177%f  the  Code  of  Practice  authorized  to  acknowledge 
that  the  petition  has  been  duly  served.  No  other  person  is  by  law  authorized  to 
perform  this  act  for  defendant    See  8  N.  S.,  284 ;  1  An.  398 ;  2  An.  840. 

Id  this,  as  in  the  case  of  the  returns  of  Sheriff,  our  law  appears  to  difi^r  from 
the  oonmion  law.  At  common  law,  the  return  of  the  Sheriff  cannot  be  contra- 
dieted  by  the  parties  to  the  suit  9  An.  340.  Under  our  law,  such  return,  even  in 
r^ard  to  citations  on  which  judgments  have  been  rendered,  may  be  shown  to  be 
false.  Sloan  v.  Menard,  5  An.,  219  ;  Ddogny  v.  Smith,  3  L.  R.  422 ;  3  L.  R.  476, 
1  An.  297, 2  An.  846, 16  L.  R.  441. 

At  common  law,  it  seems  the  unauthorized  entry  of  appearance  by  an  attorney 
will  bind  the  party,  provided  the  attorney  is  able  to  respond  in  damages  to  the 
extent  of  the  injury  suffered  by  the  defendant.  Under  our  law,  the  plaintiff  is 
left  to  his  remedy  against  the  attorney  who,  without  authority,  undertakes  to 
appear  for  and  represent  another  in  a  court  of  justice,  (Pothier,  Oour  de  Mandat., 
2 130,  vol.  5,  p.  274,)  and  the  proceeding  is  treated  as  voidable,  if  not  void.  5  An. 
219,  Sloan  v.  Menard,  already  cited.  The  party  is  not  bound  to  show  that  he  had 
a  defence  to  the  action.    He  may  do  that  when  he  is  cited. 

The  judgment  appealed  from  must,  therefore,  be  affirmed. 

Judgment  accordingly. 


J.  CuiLL^  et  al.  V.  J.  B.  Gassen  et  al. 

When  the  widow  in  the  community,  and  natural  tutrix  of  her  minor  children,  having  the  poesession 
and  administration  of  the  property  of  her  deceased  husband's  succession  during  her  life,  enters  into 
a  partnership  with  the  heirs  who  are  of  ftall  age,  and  slaves  and  other  property  of  the  succession  are 
employed  and  used  by  the  partnership — Held :  that  the  minor  heirs  were  not,  and  could  not  be  made 
by  their  natural  tutrix,  membcre  of  the  partnership,  and  consequently,  after  her  death,  have  the 
right  to  sue  for,  and  recover  from  the  surviving  partners,  a  debt  due  them  by  the  partnership, 
before  a  final  settlement  and  liquidation  of  the  partnership  afihirs.  Hdd  also  :  that  the  hire  of  the 
s1a\'es  was  a  debt  due  the  succession  by  the  partnership,  and  that  the  minor  heirs  are  entitled  to 
recover  from  th^  surviving  partners  the  portion  of  the  hire  of  the  slaves  due  them,  less  the  ])ortion 
which  was  ezUoguisbed  at  the  death  of  their  mother  by  concision,  on  their  becoming  her  beneficiary 
heirs. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Burthe,  J, 
J,  Magne,  for  plaintiffs.    Michel  Sf  Kountz,  for  defendants  and  appellants. 

Land,  J.  Antoine  Gassen  died  in  July,  1848,  leaving  a  widow  in  community, 
five  children,  and  a  succession  inventoried  at  over  $19,000,  including  several 
slaves. 

One  of  his  children,  /.  B.  Gassen,  was  of  age,  another,  Cothilde,  was  emanci- 
pated by  marriage  to  Louis  Gordon,  and  the  other  three,  Jeannette,  Adelaide  and 
Antoine,  were  minors. 

In  August,  1848,  the  widow,  the  natural  tutrix  of  the  minors,  retaining  the 
possession  and  administration  of  the  property  of  the  succession,  entered  into  a 
partnership  with  her  son,  /.  B.  Gassen,  and  her  son-in-law,  Louis  Gordon,  for  the 
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Coaik        purposes  of  keeping  a  ferry,  numiDg  a  schooaer,  and  carrying  on  respectively 
the  business  of  a  cigar  manufactory,  grocery,  and  the  keeping  of  horses  at  livery. 

Three  of  the  slaves  belonging  to  the  succession  were  constantly  employed  by 
the  partnership  in  keeping  the  ferry,  up  to  the  time  of  the  death  of  the  widow,  in 
July,  1852. 

This  suit  is  brought  by  the  minor  heirs,  to  reco#r  from  the  surviving  partners, 
/.  B.  Gassen  and  Louis  Gordon^  the  value  of  the  services  of  these  slaves  and  the 
fruits  and  revenues  of  other  property  belonging  to  the  succession,  during  the  con- 
tinuance of  the  partnership,  so  far  as  they  were  entitled  to  the  same,  as  heirs  at 
law  of  Antoine  Gassen,  deceased. 

The  defendants  excepted  to  the  plaintiffs'  demands,  on  the  ground  that  the  mat- 
ters and  fiicts  contained  in  their  petition,  pertain  to  a  partnership  formerly  existing 
between  themselves  and  the  widow  of  Antoine  Gassen,  and  can  only  be  adjudicated 
upon,  on  a  settlement  of  the  partnership  affairs. 

The  exception  was  overruled,  and  the  defendants  pleaded  a  general  denial, 
admitting  however  the  partnership. 

The  question  therefore  presented,  is,  whether  the  plaintiffs,  heirs  at  law  at  the 
time  of  the  institution  of  this  suit,  of  both  Antoine  Gassen  and  his  widow,  can 
recover  a  debt  due  by  the  partnership,  from  the  surviving  partners,  before  a  final 
settlement  and  liquidation  of  its  affairs. 

The  plaintiflb  were  not  members  of  the  partnership,  nor  had  their  natural  tutrix 
the  right  to  make  them  such,  and  subject  their  interests  in  the  succession  of  their 
father  to  the  hazards  of  trade  or  speculation.  The  widow  was  a  partner  in  her 
individual  capacity,  and  on  her  personal  responsibility,  and  not  as  the  tutrix  or 
representative  of  the  minors.  And  the  partnership  could  as  validly  have  become 
the  debtors  of  the  minors,  by  the  use  and  appropriation  of  their  property,  as  they 
could  have  become  the  debtors  of  other  parties. 

The  minors  were  third  persons  as  to  this  partnership,  and  have  a  right  to  sue 
for  a  debt  due  them,  before  a  final  settlement  and  liquidation  of  its  affairs. 

The  plaintiff's  are  the  beneficiary  heirs  to  the  succession  of  their  mother,  and  are 
only  liable  for  her  debts,  to  the  amount  of  assets  that  may  come  from  her  succes- 
sion into  their  hands,  These  assets  are  subject  to  the  demands  of  the  defendants, 
if,  on  a  final  settlement  of  the  partnership  affairs,  the  widow  should  be  indebted 
to  them ;  but  beyond  the  amount  of  these  assets,  the  defendants  can  have  no 
recourse  against  her  heirs,  and  are  bound  to  pay  the  debts  sued  for,  although  the 
succession  of  the  widow  Gassen  should  be  insolvent. 

The  debt  sued  for  is  not  an  asset  of  the  mother's  succession. 

It  is,  therefore,  clear,  that  there  can  be  no  legal  reason  for  the  suspension  of  the 
plaintiff'  demand  until  a  settlement  of  the  partnership  aflbirs. 

The  remaining  question,  therefore  is,  what  interest  bad  the  minors  in  these 
slaves,  and  what  amount  the  surviving  partners  owe  for  their  services  during  the 
continuance  of  the  partnership. 

The  widow  was  the  owner  of  an  undivided  half  interest,  by  virtue  of  her  com- 
munity rights ;  /.  B.  Gassen  and  the  wife  of  Louis  Gordon  were  owners  of  two- 
fifths  of  the  other  half,  and  the  plaintiffs  the  remaining  threo-fiflhs. 

The  evidence  sufficiently  shows,  that  the  services  of  the  slaves  were  worth  $600 
per  annum,  and  that  the  partnership  enjoyed  the  benefit  of  their  labor  for  four 
years.  Of  this  amount,  the  widow  was  entitled  to  81200 ;  /.  B.  Gassen  and  ifir*. 
Gordon  were  entitled  each  to  $240,  leaving  due  to  the  plaintiff,  from  the  partner- 
ship, $720. 
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This  debt  was  due  by  the  partners  in  solido ;  bnt  the  plaintifi&  having  become        *^» 
heirs  at  law  to  the  widow  Gassen,  one-third  of  this  debt  became  extinguished  by         o^ 
confusion,  to  the  benefit  of  which  her  co-partners  are  entitled.    0.  C,  Art  2215  ; 
Pothier  on  Obligations,  p.  332. 

It,  therefore,  appears,  that  the  defendants  are  indebted  to  the  plaintifis,  as  heirs 
otAntoine  Gassen,  for  a  partnership  debt,  in  the  sum  of  $480. 

The  plaintil&  also  claim  of  the  defendants  the  value  of  the  services  of  the  same 
slaves,  and  the  fruits  and  revenues  of  other  property,  after  the  dissolution  of  the 
partnership.  The  evidence  is,  however,  insufficient  to  enable  the  court  to  render  a 
judgment  on  this  part  of  their  demand.    Their  rights,  however,  will  be  reserved. 

The  plainti£&  fidled  to  prove  that  the  partnership  enjoyed  the  fruits  and  reve- 
nues of  any  other  property  belonging  to  the  succession  otAntoine  Gassenj  except 
the  labor  and  services  of  the  three  slaves. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  that  the  plaintifis,  as  heirs  at  law  of  Antoine  Gassen,  recover  of  the  defendants 
in  solido,  the  sum  of  four  hundred  and  eighty  dollars,  with  legal  interest  from  judi- 
cial demand;  and  that  defendants  pay  the  costs  of  the  lower  court,  and  the 
plaintiflfe  pay  the  costs  of  this  appeal.  And  it  is  farther  ordered  and  decreed,  that ' 
the  rights  of  the  plaintiffs,  as  heirs  of  Antoine  Gassen^  against  the  defendants, 
accruing  subsequently  to  the  dissolution  of  the  partnership  between  the  widow 
Gassen  and  said  defendants,  be  reserved  ;  and  that  the  rights  of  plaintiffs  as  heirs 
of  the  widow  Gassen,  be  reserved  generally  against  the  defendants,  so  far  as  they 
have  not  been  determined  in  this  suit. 


14        7 
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Jaices  B.  Wiujams  and  Joseph  Shepherd  v.  Asa  Payson  et  al.        I  u     7j 

Xo  pre-exbttng  commiBsion  of  Branch  Pilot  for  the  port  of  New  Orleans,  is  vacated  by  the  Act  of  the 
15tb  of  March,  1S57,  entitled  '<  an  Act  relative  to  Pilots,"  until  the  Governor  has  complied  with  the 
proTisloii  of  the  second  section  of  the  Act,  and  axod,  by  proclamation,  the  number  of  Pilots  for  the 
port  of  Xew  Orleans,  and  appointed  the  number  so  flxed,  from  among  the  commissioned  Branch 
Pilots,  as  required  by  the  Act. 

Section  15th  of  this  ^ct  is  declared  unconstitutional,  as  it  relates  to  an  object  not  expressed  in  the  title. 

Vtaen  the  title  of  an  Act  is  simple,  all  those  sections  which  are  covered  by  it,  (VilflU  the  reqiiirerocnts 
of  Article  115  of  the  Constitution  ;  and  only  those  portions  aro  held  to  be  void  Anr  unconstitaUonality , 
which  aro  not  covered  by  the  title. 

APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  Foulkouze,  J. 
(?.  L.  Bright  and  Molse  ^  Randolphy  for  plaintiffs.  C.  Roselius  and  Col- 
lens  A  Woddridge,  for  defendants  and  appellants. 

Buchanan,  J.  The  plaintiffs  aver  in  their  petition  that  they  have  been  com- 
missioned as  Pilots  for  the  port  of  New  Orleans,  under  the  Act  of  March  13th, 
1857,  entitled  "  an  Act  relative  to  Pilots."  That  the  defendants,  who  have  not 
been  appointed  Pilots  under  that  law,  are  performing  the  duties  and  receiving  the 
emoluments  of  Pilots,  to  the  prejudice  of  petitioners.  They  pray  for  an  injunc- 
tion to  restrain  defendants  from  piloting  vessels  over  the  bar  at  the  different 
mouths  of  the  Mississippi  river. 

The  defendants,  in  their  answer,  styling  themselves  Branch  Pilots  of  the  port 
of  New  Orleans,  plead  a  general  denial ;  and  further  plead,  that  the  petition  dis- 
closes no  cause  of  action. 
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WiLUAxa  There  can  be  no  doubt  that  an  injunction  is  a  proper  remedy  to  prevent  a  person 

r^TiMv.        from  doing  an  act  which  may  be  injurious  to  another,  or  which  impairs  a  right 
claimed  by  that  other.    0.  P.  296. 

The  occupation  of  a  Pilot  for  the  port  of  New  Orleans,  is  lucrative,  and  is  re- 
stricted by  law  to  persons  specially  designated  by  the  Governor  of  the  State.  It 
is,  therefore,  evident,  that  the  exercise  of  this  business  by  a  person  not  legally 
appointed,  may  be  prejudicial  to  each  and  every  one  who  is  so  appointed.  The 
petition,  therefore,  discloses  a  su£Bcient  cause  of  action. 

Upon  the  merits,  we  are  of  opinion  that  the  plaintiffs  have  failed  to  make  out 
their  case.  For  a  proper  understanding  of  the  subject,  it  is  necessary  to  take  a 
connected  view  of  the  several  Acts  of  the  L^islature  in  relation  to  Pilots. 

By  the  Act  of  the  13th  of  March,  1837,  (Sessionf  Acts,  p.  101,)  the  Governor 
was  authorized  to  appoint  as  many  persons  to  be  Branch  Pilots  for  the  port  of 
New  Orleans,  as  he  may  deem  necessary,  not  exceeding  fifty  in  number,  including 
those  already  appointed. 

By  the  Act  of  15th  of  March,  1855,  "  relative  to  Pilots,"  (Session  Acts,  page 
372,)  the  number  of  Branch  Pilots  for  the  port  of  New  Orleans,  was  increased ; 
the  Governor  being  directed  to  appoint  not  less  than  sixty-five,  nor  more  than 
seventy-five  such  Branch  Pilots. 

The  last  Act  on  the  subject  is  that  of  the  13th  of  March,  1857.  Session  Acts, 
pa'ge  88. 

I  The  first  section  of  that  Act  fepeals  the  Act "  relative  to  Pilots,"  approved 
March  15th,  1855. 

The  second  section  enacts  that "  it  shall  be  the  duty  of  the  Governor  to  ap- 
point from  among  the  present  Branch  Pilots  of  the  port  of  New  Orleans,  such  a 
number  of  Pilots  as  the  interest  of  commerce  may  demand,  and  from  time  to 
time  hereafter  increase  the  same,  should  an  increase  be  deemed  by  him  important." 
All  of  the  defendants  were  Branch  Pilots  of  the  port  of  New  Orleans  at  the 
time  this  Act  of  the  Legislature  was  passed.  The  plaintiffs  were  also  Branch 
Pilots  at  the  same  time  ;  and  it  is  shown  that  they  (the  plaintiffs)  have  received 
from  the  Governor  new  commissions  since  the  passage  of  the  law.  It  is  also  ad- 
mitted that  defendants  and  appellants  have  not  received  such  new  appointments. 
From  this  state  of  facts,  it  is  argued  that  the  defendants  are  out  of  office.  But 
this  does  not  appear  necessarily  to  follow  from  the  terms  of  the  Act  under  the 
evidence  before  us. 

The  repeal  of  the  Statute  of  1855,  expressed  in  the  first  section,  if  unexplained 
by  the  context,  would  probably  have  abolished  the  office  of  Branch  Pilot  in  totOy 
with  all  its  emoluments  and  responsibilities,  and  consequently  have  vacated  all  the 
commissions  of  the  Branch  Pilots  in  office,  under  that  Act.  But  the  second 
section  qualifies  the  first,  and  distinctly  recognizes  the  continued  existence  of 
the  office,  until  the  Governor  shall  have  performed  the  "  duty''  imposed  upon 
him  by  the  said  second  section.  See  State  Const.  125  ;  Acts  1855,  p.  350,  sec. 
2 ;  Rev.  Stat.  p.  395 ;  Hdmes  v.  Wiltz,  11  An.  439. 

What  was  that  duty  ? 

To  appoint  (from  among  ike  present  Branch  Pilots  of  the  port  of  New  Or- 
leans) such  a  number  of  Pilots  as  the  interest  of  commerce  may  demand.  Has 
the  Governor  yet  performed  that  duty?  There  is  no  proof  before  us  that  he 
has  done  so.  It  is  proved,  indeed,  that  the  two  plaintifis,  Williams  and  Shep- 
herd, have  been  commissioned  since  the  Act  of  1857  went  into  operation ; 
and  we  may  infer  from  the  testimony,  that  an  indefinite  number  of  other  persons. 
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•  whose  names  are  not  given,  have  been  similarly  commissioned.  But  this  show-  Wnmio 
ing  is  immaterial  to  the  issue,  which  is,  whether  or  not  the  defendants  are  out  Pawow. 
of  oflSce.  The  Act  of  1837,  as  we  have  seen,  fixed  the  number  of  Branch 
Pilots  at  fifty.  The  Act  of  1855  increased  that  number  to  a  minimum  of  sixty- 
five  and  a  maximum  of  seventy-five.  The  Act  of  1857  left  it  to  the  Governor 
to  fix  the  number  of  Pilots  according  to  his  views  of  the  exigencies  of  the  com- 
merce of  this  port ;  and  after  so  fixing  the  number,  the  Governor  was  further 
authorized  to  increase  (not  to  diminish)  that  number,  from  time  to  time,  should 
an  increase  be  deemed  by  him  important.  There  is  no  evidence  in  the  record,  di- 
rect or  indirect,  that  the  Governor  has  ever  determined,  under  this  law,  what 
number  of  Pilots  for  the  port  of  New  Orleans,  is  required  by  the  interests  of  com- 
merce. Whenever  he  shall  do  so,  should  the  number  determined  to  be  necessary 
fall  short  of  the  number  of  Branch  Pilots  in  commission,  when  the  Act  of 
1857  was  passed,  the  new  appointments  made,  which  till  up  the  number  thus  de- 
termined, will  necessarily  have  the  effect  of  vacating  all  old  commissions  beyond 
that  number.  But  until  the  Governor  has  performed  his  duty  of  fixing  the  num- 
ber of  Pilots  under  the  new  law,  which  we  think  should  be  done  by  proclamation, 
it  cannot  be  said  that  any  preexisting  commission  of  Branch  Pilot  is  vacated  ; 
because  it  cannot  be  known,  that  there  is  any  reduction  in  the  number  of  Pilots 
for  the  port,  below  that  fixed  by  the  law  of  1855  ;  and  because  the  Governor  was 
bound  by  the  law  to  make  the  new  appointments  within  the  existing  corps  of 
Branch  Pilots. 

The  learned  counsel  of  defendants  has  argued,  that  the  law  of  March  13, 1857, 
violates  the  Article  115  of  the  State  Constitution,  because  the  section  15th  of 
the  law  relates  to  an  object  not  expressed  ia  the  title.  The  title  of  the  law  is 
"  an  Act  relative  to  Pilots."  The  15th  section  relates  to  salvage  on  cables  and 
anchors  taken  up  by  any  person  in  the  river  Mississippi.  This  seems,  in  fact,  en- 
tirely foreign  to  the  object  specified  in  the  title  of  the  Act.  But  the  whole  Act 
is  not  thereby  rendered  void. 

When  the  title  of  the  Act  is  simple,  as  in  this  case,  all  those  sections  which  are 
covered  by  the  title,  fulfill  the  Article  of  the  Constitution,  and  only  those  portions 
are  held  to  be  void  for  unconstitutionality  which  are  not  covered  by  the  title. 
State  V.  Harrison,  11  An.  722. 

Judgment  reversed ;  injunction  dissolved  ;  and  judgment  against  plaintiff,  as 
in  case  of  nonsuit ;  plaintifiS)  and  appellees  to  pay  costs  in  both  courts. 


Same  Case — On  Re-hearixg. 

BccHANAX,  J.  In  refusing  the  re-hearing  in  this  case,  it  has  been  deemed  by 
the  court  proper  to  g^ve  an  explanation  of  a  matter  of  fact. 

It  is  incorrectly  stated  in  the  petition  for  re-hearing,  that  there  is  no  proof  in 
the  record  that  Falcony  and  George  Chism  were  ever  Branch  Pilots.  See  parti- 
cularly testimony  of  Francis  Williams^  Hinton  and  Arroyo. 

Besides,  the  brief  of  plaintiffs*  counsel,  filed  in  argument,  admitted  (p.  2)  that 
all  the  defendants  had  been  commissioned  Branch  Pilots  previous  to  the  Act  of 
of  1857. 

Re-hearing  refused. 
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Eti^nne  Major  v.  J.  &  J.  Tardos. 

When  a  party  in  settlement  of  a  debt  pajs,  through  error,  compoand  interest  in  addition  to  the  amount 
and  interest  really  duo— JJeld;  That  he  is  entitled  to  recover  the  difference  between  the  amount 
really  duo  and  the  debt  at  compound  Interest  as  collected. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
C.  DufouTj  for  plaintiff.    /.  Magne,  for  defendants  and  appellants. 

Mebbick,  C.  J.  The  defendants,  residents  of  New  Orleans,  held  a  judgment 
against  the  plaintiff,  in  the  District  Court  for  the  parish  of  Pointe  Coupee,  for 
$627  31,  bearing  ten  per  cent,  interest  from  April  1st,  1844.  In  March,  1655, 
they  sent  up  a  statement  of  debt  and  interest  compounded,  to  Mr.  Maktmdeau,  their 
attorney,  for  a  settlement  with  the  plaintiff.  The  debt,  as  calculated  to  March, 
1856,  amounted  to  $1916  25.  The  plaintiff  having  inquired  of  Mr.  MaJiondeau 
whether  the  account  and  calculations  were  correct,  and,  being  answered  in  the 
affirmative,  gave  his  draft,  payable  one  year  after  date,  for  the  amount. 

The  present  suit  is  brought  to  recover  of  the  defendants  the  difference  between 
the  amount  really  due  upon  the  judgment  and  the  debt  at  compound  interest  as 
collected. 

There  was  judgment  in  the  court  below  in  plaintiff's  favor,  and  defendants  ap- 
peal They  contend  that  the  taking  of  compound  interest  is  not  malum  in  u,  but 
is  merely  malum  prohibitum.  That,  by  the  very  terms  of  Art.  1934  C.  C,  the 
debtor  cannot  be  compelled  to  pay  compound  interest,  but,  if  he  do  consent  to  pay 
it,  it  is  well  paid,  and  if  it  be  included  in  a  new  contract  the  debtor  is  bound  to 
pay  it ;  and,  inasmuch  as  there  was  a  natural  obligation  to  pay  the  compound 
interest,  when  once  paid  it  cannot  be  recovered  back. 

The  error  in  this  reasoning  appears  to  us  to  lie  in  the  postulate,  that  there  was 
a  natural  obligation  resting  on  the  plaintiff  to  pay  compound  interest.  From 
what  did  such  obligation  arise  ?  The  use  of  the  money.  It  might  as  well  be  as- 
sumed that  there  was  a  natural  obligation  to  pay  interest  at  the  rate  of  500  or 
1000  per  cent  as  to  pay  ten  per  cent,  compound  interest.  There  being  no  other 
promise  proven  than  that  contained  in  plaintiffs  original  obligation  novated  by 
the  judgment,  his  natural  and  cival  obligations  were  the  same,  viz  :  to  pay  the 
amount  promised,  as  liquidated  by  the  judgment.  The  proof  satisfies  us  that  the 
plaintiff  paid  the  excess  over  the  simple  interest  in  error.  It  is  well  known  with 
what  confidence  suitors  rely  upon  statements  of  counsel,  even  where  charged  with 
the  collection  of  debts  against  them,  and  the  instances  in  which  such  confidence 
has  been  misplaced  are  extremely  rare.  In  the  case  before  us,  we  have  not  heard 
improper  motives  imputed  to  the  counsel  who  made  the  settlement,  still,  we  think, 
his  statement  led  the  plaintiff  into  error,  and  that  the  plaintiff  is  entitled  to  re- 
cover.   0.  C.  1934,  2280,  2281,  2282,  2129  ;  C.  P.  18. 

Judgment  affirmed. 
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John  W.  Price  v.  Succession  op  Leonabd  Mathews. — G.  C.  Lawra- 
soN,  Administrator. 

The  private  memoranda  or  prqjets  of  an  agreement,  muiigned  and  retained  by  the  writer  of  them  are 
not  evMenco  of  a  contract  obligatory  upon  him  or  his  repreaentatlves,  onlesa  corroborated  by  other 
tosUmony. 

the  heirs  of  a  deceased  partner  are  not  bound  by  the  rigid  rules  as  to  notice  of  dissolution  of  the  partner- 
ship applicable  to  the  withdrawal  of  a  partner  fh>m  the  firm,  who  would  stUl  be  liable  if  he  permitted 
bis  name  to  remain  in  the  partnership. 

Th»  continuance  of  the  deceased  partner's  name,  as  part  of  the  firm  name,  is  not  of  itself  a  caiue  of 
oontlnutaig  liability  on  the  part  of  the  heirs. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
L,  M,  Day,  for  plaintiff.    P.  E.  Bonford,  for  defendant  and  appellant. 

Cole,  J.  Plaintiff  seeks  to  render  the  estate  of  Mathews  liable  for  the  amoant 
of  a  balance  due  on  a  deposit  account  kept  by  him  with  the  banking-house  of 
Mathews,  Firdey  <fi  Co, 

It  is  admitted  that  the  deposits  on  which  the  above  balance  arises  were  made 
subsequent  to  Mathews*  death. 

The  defendant  is  sought  to  be  made  liable  in  his  representative  capacity,  upon 
the  allegation  that  the  partnership  was  not  dissolved  by  the  decease  of  Leonard 
Mathews,  bat  continued,  notwithstanding  that  event,  between  the  surviving 
partners  and  the  heirs  of  the  decedent,  under  an  express  clause  to  that  effect  in 
the  original  contract  of  partnership. 

In  support  of  this  allegation  plaintiff  introduced  in  evidence  two  documents, 
produced  from  the  custody  of  the  defendant  under  a  subpoena  dwes  tecum. 

Each  of  these  contains  a  sketch,  in  the  handwriting  of  the  decedent,  of  partner- 
ship articles  ;  the  two  sketches  varying-from  each  other  in  some  slight  particulars. 
They  are  not  signed  by  any  one,  and  the  record  contains  no  evidence  that  they 
ever  passed  out  of  the  possession  of  the  decedent,  among  whose  papers  they  were 
found  after  his  death. 

Their  introduction  as  evidence  was  resisted,  and  a  bill  of  exceptions  was  re- 
served to  the  ruling  of  the  District  Court  admitting  them. 

These  private  memoranda  or  projets  of  an  agreement,  unsigned  and  retained  by 
the  drawer  of  them  are  not  evidence  of  a  contract  obligatory  upon  him  or  his 
representatives,  unless  corroborated  by  other  testimony. 

Plaintiff  sought  to  give  efficacy  to  these  memoranda  by  the  following  notice, 
published  in  the  "  Picayune''  of  New  Orleans : 

<*  Saturday,  January  I4th,  1854,  Notice — The  death  of  our  senior,  Mr,  Leonard 
Mathews,  will  cause  no  interruption  to  our  business.  The  articles  of  copartner- 
ship provide  for  its  continuance  to  a  period  (yet  remote)  therein  stated. 

Mathews,  FnnjsY  &  Co." 

It  is  not  shown  that  this  notice  was  given  by  the  direction  of  any  one  author- 
ized to  act  in  the  name  of  Mr,  Mathews'  succession,  nor  that  the  notice  was 
brought  to  the  knowledge  of  any  of  the  parties  interested  in  the  estate,  except  the 
two  surviving  partners  of  the  firm  of  Mathews,  Firdey  &  Co,  who  may  be  supposed 
to  have  caused  the  notice  to  be  inserted  in  the  gazette.  On  the  contrary,  it  ap- 
pears that  Mrs,  Mathews  spent  the  summer  of  1854  at  Pass  Christian,  and  went 
there,  as  one  of  the  witnesses  thinks,  in  January,  1854. 
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^^  Pauline  Mathews,  one  of  the  heirs,  was  a  minor  at  the  time  of  the  decease  of 

MAniwB.       her  father,  L.  Mathews. 

The  other  heirs  were  William  Wilson  Mathews,  a  member  of  the  firm,  Mary 
Mathews,  wife  of  Hugh  Wilson,  and  Lydia  Mathews,  wife  of  L.  A.  Finley,  a  mem- 
ber of  the  firm. 

Even  if  Mrs.  Mathews  and  the  other  heirs,  not  parties  to  the  copartnership,  had 
seen  the  notioe,thi8  coald  not  alone  render  them  liable,  for  there  is  no  legal  pre- 
sumption that  they  were  cognizant  of  all  of  the  provisions  of  the  act  of  copartner- 
ship existing  between  I».  Mathews  and  the  other  members  thereof,  and  they  may 
well  have  presumed  from  the  allusion  in  the  notice  to  the  articles  of  copartnership, 
that  they  really  provided  tor  the  continuance  of  the  copartnership  after  the  de- 
cease of  one  of  its  members. 

It  may  also  be  obsers-ed  that  the  reference  to  the  articles  of  copartnership  in  the 
published  notice  was  sufficient  to  awaken  the  attention  of  those  who  might  deal 
with  the  firm  subseciuent  to  the  death  of  Mr.  L.  Mathews,  and  they  could  have 
required  an  exhibition  of  the  act  of  copartnership  before  having  any  more  business 
with  the  firm. 

Not  having  done  so  must  be  deemed  a  laches  on  their  part,  and  does  not  justify 
a  departure  from  the  rigid  rules  of  evidence  in  order  to  decree  that  the  partner- 
ship was  continued  by  a  clause  in  the  act  of  copartnership,  although  presumed  to 
have  been  terminated  by  the  decease  of  one  of  its  members. 

As  the  memoranda  create  no  obligation  against  the  estate,  the  acts  of  the 
surviving  partners  who  are  third  persons,  so  far  as  relates  to  the  succession,  cannot 
produce  any  legal  obligation  against  it. 

It  is  also  averred  that  the  name  of  the  decedent  was  left  on  the  door  of  the 
office,  and  his  name  was  permitted  to  continue  in  the  firm.  When  it  is  remembered 
that  the  heirs  of  Mr.  L.  Mathews  arc  all  females  with  the  exception  of  the  son, 
who  was  one  of  the  firm,  and  the  liability  of  whose  share  after  the  payment  of  the 
debts  is  not  disputed,  these  omissions,  if  they  be  such,  do  not  appear  to  be  of 
much  weight,  and  we  would  here  observe  that  it  is  by  the  omissions  on  the  part 
of  the  heirs,  and  not  by  their  acts,  that  the  unsigned  memoranda  are  sought  to  be 
corroborated. 

The  heirs  of  a  deceased  partner  are  not  bound  by  all  the  rigid  rules  as  to  notice 
which  apply  to  the  dissolution  of  a  copartnership,  by  the  mere  withdrawal  of  a 
partner,  or  by  limitation ;  in  which  case  the  retiring  partner  may  render  himself 
liable,  by  permitting  his  name  to  remain  in  the  partnership,  thus  imparting  to  it 
a  credit  it  might  not  otherwise  have  obtained.  The  death  of  one  of  the  partners 
is  presumed  to  have  dissolved  the  partnership.  Those  who  deal  with  it  are  not 
supposed  to  do  so  on  the  credit  of  the  name  of  the  deceased  partner,  unless  there 
is  legal  and  satisfactory  proof  that  the  partnership  w^as  to  continue,  notwithstand- 
ing the  decease  of  one  of  the  partners. 

We  would  also  observe,  that  the  continuance  of  the  name  of  a  deceased  partner, 
as  a  part  of  the  name  of  the  firm,  is  of  frequent  occurrence,  and,  also,  that  a  par- 
ticular business,  when  once  established  and  flourishing  under  a  particular  firm 
name,  has  been  conducted  under  the  same  designation,  after  the  original  parties 
have  abandoned  the  firm,  and  when  the  name  of  no  one  of  those  actually  interested 
figures  in  the  style  of  the  firm.  Such  continuance  of  the  decedent's  name,  as  a 
part  of  the  firm  name,  is  not  of  itself  considered  a  cause  of  continuing  liability  on 
the  part  of  the  heirs. 
Judge  Story  says,  that  a  curious  question  has  arisen,  whether  the  right  to  use 
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the  firm  name  is  a  part  of  the  good-will  bdoDging  to  the  partnerehip,  or  whether, 
in  case  of  the  diasolotioQ,  by  the  death  of  the  partner,  it  belongs  to  the  sarvivors. 
He  further  remarks,  that  it  has  been  thought  that  this  right  does  not  fall  within 
the  nature  of  good-will,  but  belongs  to  the  surviving  partner.  Story  on  Partner* 
ship,  sec.  100,  p.  142,  (Ed.  1841.) 

The  same  remarks  will  apply  to  the  omission  of  the  heirs  to  take  immediate 
steps  to  have  a  liquidation  and  partition  of  the  partnership  effects.  Their  action 
would  not  have  been  prescribed  for  some  time,  and  as  nothing  indicated  the 
necessity  of  more  urgent  action,  their  inaction  cannot  be  considered  a  convincing 
proof  of  the  continuance  of  the  partnership,  notwithstanding  the  death  of  Mr,  L* 
Mathews. 

Plaintiff  has  called  our  attention  to  a  bill  of  exceptions  taken  by  him  to  the 
ruling  of  the  District  Judge. 

He  ofifered  one  of  the  surviving  members  to  prove  that  it  was  stipulated  by  and 
between  all  the  partners  that  the  partnership  was  to  continue  for  five  years,  and 
was  not  to  be  dissolved  by  reason  of  the  death  of  one  or  more  of  the  partners. 

The  Judge  did  not  err  in  excluding  the  testimony  of  the  partner  on  this  point. 
He  has  an  interest  to  divide  his  liability  by  increasing  the  number  of  his  co- 
debtors. 

Our  view  of  the  testimony  renders  it  unnecessary  to  express  any  opinion  upon 
the  point  raised  by  defendant,  that,  assuming  there  was  an  agreement,  the  part- 
nership should  continue,  notwithstanding  the  death  of  one  or  more  of  the  copart- 
ners, how  far  is  such  an  agreement  binding  upon  the  heirs,  representatives  or 
surviving  widow  in  c(Mnmunity  of  the  deceased,  without  express  ratification  on 
their  part  of  the  contract  so  intended  to  bind  them.  Louisiana  Bank  v.  Kenner*s 
Succession,  Ist  La.  385.  ' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed,  and  there  be  judgment  for  defendant  against  the 
claim  of  plaintiff,  and  that  plaintiff  pay  the  costs  of  both  courts,  and  that  his  right 
of  action  be  reserved  against  other  parties  who  may  be  legally  liable  to  him  for 
his  claim  or  any  part  thereof. 


PUGB 

V. 

HAIBBW8. 


J.  P.  Todd  v.  F.  M.  Fisk. 

Ad  iiOuDctioa  cannot  issue  to  stay  an  exocatlon  on  grounds  which  might  havo  been  ploodod  in  defence 
before  Judgment. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  PricCy  J. 
Race  d  Foster,  for  plaintiff  and  appellant     Clarke  d  Bayne,  for  defendant. 
Mbbrick,  0.  J.    The  plaintiff  has  etgoined  an  execution  issued  upon  a  final 
judgment  aflQrmed  by  this  court  on  aippeal. 

The  plaintiff  in  injunction  claims  to  be  the  holder  of  a  promissory  note  against 
the  judgment  creditor,  exceeding  the  amount  of  the  judgment,  and  that  the  sam^ 
is  therefore  extinguished  by  compensation  by  operation  of  law. 

A  motion  to  dissolve  on  the  face  of  the   papers,  on  the  ground  that  the 
petition  did  not  show  that  the  note   pleaded  in  compensation   had  been  ac- 
quired by  Todd  since  the  rendition  of  the  judgment,  was  sustained,  and  plain- 
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^J*  tiff  appears  before  us  as  appellant.    He  contends,  that  the  judgment  of  the  lower 

FJ8K.  court  is  erroneous,  because  defendant  contested  Fisk's  right  to  recover,  and  could 

not  therefore  be  held  to  admit  the  same  by  pleading  compensation  in  the  original 

suit,  even  if  he  were  owner  of  the  note  at  that  time ;  and  furthermore,  that  he  is 

not  too  late  after  judgment  to  set  up  the  note  by  way  of  compensation. 

The  case  of  Ridell  v.  Gormley,  4  An.  140,  is  cited  in  support  of  this  po- 
sition. 

The  Reporter's  note  to  this  decision  does  indeed  countenance  the  doctrine  con. 
tended  for;  but  we  have  looked  into  the  record,  and  find  some  facts  which 
distinguish  it  from  the  present  The  purchase  at  the  probate  sale  of  Schager, 
was  made  by  tfiUliam  Gormley ^  December  4, 1832.  The  suit  brought  on  Schager's 
indorsement  was  brought  by  William  Gormley  and  John  P.  Miller  against  John 
H.  Hollandj  the  dative  tutor  to  Schager's  minor  heir,  and  judgment  rendered^  in 
their  favor  generally,  in  October,  1836. 

Miller's  half  of  the  judgment  having  been  paid,  the  execution  was  taken  out 
against  the  plaintiff,  then  representing  Schager's  succession,  by  the  widow  of 
William  Gormley,  for  the  remainder. 

It  is  clear,  therefore,  that  compensation 'by  operation  of  law  did  not  take  place 
at  the  time  the  judgment  was  rendered  in  favor  of  Miller  d  Gormley  against  John 
H,  Holland,  tutor;  for  Gormley  was  never  the  debtor  of  Schager,  but  of, the 
representative  of  his  succession,  and  compensation  could  only  take  place  when 
such  repr^entative  had  consented  that  the  sum  so  due  should  be  used  to  extinguish 
a  like  amount  of  indebtedness  from  Schager's  estate  to  Gormley.  If  the  court 
presumed  from  the  circumstances  of  the  case,  that  such  consent  had  been  given 
after  the  judgment  was  rendered  and  Gormley  s  interest  in  it  ascertained,  the  case 
then  \b  not  in  conflict  with  the  other  decisions  of  the  court.  At  all  events,  it  must 
not  be  considered  as  overturning  the  well  settled  principle  of  law,  that  an  injunc- 
tion cannot  issue  to  stay  an  execution,  on  grounds  which  might  have  been  pleaded 
in  defence  before  judgment.  See  2  N.  S.,  135 ;  Benton  v.  Roberts,  3  Rob.  226 ; 
Kennard  v.  Henderson,  9  Rob.  166 ;  Morgan  v.  Driggs  3  An.  125 ;  Crow  v. 
Watkin's  Heirs,  12  An.  845 ;  Donnell  v.  Parrott,  13  An.  251. 

We  do  not  think  the  supposed  incompatibility  of  the  plea  of  compensation  with 
the  defence  to  the  note  sued  on  in  the  original  suit,  an  exception  to  the  general  rule 
so  well  established.  Parties  must  select  their  defences  to  an  action  while  it  is 
pending.  After  judgment,  it  is  too  late  to  remedy  defects  from  a  failure  of  proof 
upon  the  original  pleas. 

Judgment  affirmed. 


Widow  Meissonier,  Executrix,  v,  Charles  Laurent. 

The  functions  oT  an  executor  are  not  limited  to  the  execation  of  the  legacies  contaiUGd  in  the  will,  but 
extend  also  to  the  payment  of  the  debts  of  the  deceased. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Budd  &  Lambert,  for  plaintiff.     C,  Dvfour  and  H,  R.  Grandmont,  for  de- 
fendant and  appellant.     R»  H,  Browne,  attorney  for  absent  heirs. 
Land,  J.    Annette  Bizouard  in  her  last  illness  made  her  will,  in  which  she 
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iDstitnted  the  plaintiff  her  nniversal  legatee  and  executrix  thereof,  and  declared  mimohieh 
that  Charles  Laurent,  the  defendant  in  this  suit,  was  indebted  to  her  in  the  sum  Laukbtt. 
of  $1700. 

This  suit  is  for  the  recovery  of  the  sum  declared  to  be  due  ii^  the  will.  The 
plaintiff  sues  as  executrix,  and  not  as  universal  legatee. 

The  defendant  pleaded  a  general  denial  and  a  claim  in  reconvention  against  the 
plaintiff  personally,  which  it  is  unnecessary  to  notice,  as  it  was  abandoned  in  this 
suit. 

The  defendant  afterwards  filed  a  peremptory  exception  to  the  plaintiff's  right 
and  capacity  to  prosecute  this  suit,*on  the  grounds  that  she  had  filed  in  court  a 
formal  renunciation  of  her  rights  as  universal  legatee  under  the  will  of  Annette 
Bizouardy  and  that  said  will  was  thereby  virtually  of  no  effect. 

The  functions  of  an  executor  are  not  limited  to  the  execution  of  the  legacies 
contained  in  the  will,  but  extend  also  to  the  payment  of  the  debts  of  the  deceased. 
Succession  of  Dupuy,  4  An.  571.  As  the  record  discloses  the  fact  that  there  are 
debts  due  by  the  testatrix,  the  exception  was  pro|^erly  overruled.  Succession  of 
Boifd,  12  An.  612. 

On  the  trial  of  the  case  on  its  merits,  the  plaintiff  was  offered  as  a  witness,  and 
was  objected  to  by  the  defendant,  on  the  ground  of  interest  in  the  result  of  the 
salt    The  objection  was  overruled  and  the  defendant  excepted. 

It  is  not  material  to  decide  the  question  of  competency  raised  by  the  bill  of 
exceptions,  for  the  reason  that  the  demand  is  sufficiently  established,  independently 
of  the  testimony  of  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 


S.  MoussiER  V.  J.  E.  Zdnts  et  al. 

The  arkDO^Iiedgimient  by  a  married  woman  in  an  act  of  mortgage  of  her  indebtedness,  does  not  estop 

faer  from  denying  that  the  debt  which  her  mortgage  was  given  U>  secure  had  enured  to  her  separate 

benefit. 
The  creditor  is  bound  to  show  affirmatively  that  mortgage  notes  signed  by  a  married  woman  were 

given  for  a  debt  which  had  enured  to  her  benefit,  in  order  to  render  her  liable. 
The  burden  of  proof  in  such  case  rests  on  the  creditor,  although  the  wife  is  separated  of  property  IV-om 

ber  husband. 
A  married  wonum,  when  properly  authorised,  may  become  security  for  any  other  person  than  ber 

husband. 

APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  Rousseau,  J. 
3f.  M.  Cohen  and  /.  Foulhouze,  for  plaintiff  and  appellant.  H.  D,  Ogden 
and  P.  £.  Bonford,  for  defendants. 

Mbsrick,  C.  J.  Although  the  re-hearing  was  granted  generally  in  this  case 
the  reexamination  of  it  has  been  confined  chiefly  to  two  or  three  branches  of  the 
controversy. 

We  have  considered  the  opinion  of  Mr.  Justice  Buchanan  as  conclusive  upon 
the  question,  whether  the  mortgage  was  absolutely  void,  as  having  been  extorted 
by  fear  and  threats,  and  also  on  the  question  of  damages  for  the  alleged  wrongful 
acts  of  the  Sheriff  in  executing  the  writ,  and  on  the  right  of  the  plaintiff  in  the 
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Mocbsur       executory  process  to  seize  the  property  attached  to  the  plantation,  and  thus  made 
Zujms.         part  thereof  for  the  working  of  the  same. 

The  questions  which  have  occasioned  us  the  most  trouble  in  the  decision  of  the 
cause  are  the  following  :  On  whom  is  the  burden  of  proof?  Ought  the  plaintifif 
to  be  charged  with  the  sum  of  $10,000  paid  Mrs,  White  ?  Could  she  bind  her- 
self in  solido  for  all  the  debts  of  the  Bellevue  plantation,  her  sister's  debt  as  well 
as  her  own,  and  was  that  her  intention  t 

From  the  synopsis  of  the  plaintiff's  petition  made  by  Mr.  Justice  Buchanan  in 
his  opinion,  it  appears  that  one  of  the  grounds  of  injunction  is,  that  there  is  a 
failure  of  consideration  in  this,  that  the  mortgage  notes  were  given  for  the  balance 
of  an  account,  but  that  the  same  did  not  enure  to  the  benefit  of  the  plaintiff,  she 
being  a  married  woman. 

The  defendant,  in  making  up  the  issue  upon  this  branch  of  the  case,  avers  ''  that 
the  said  act  of  mortgage  and  the  notes  sued  on  were  given  voluntarily  for  valuable 
consideration  for  moneys  advanced  and  paid  by  the  said  Maunsel  White  for  the 
payment  and  liquidation  of  debts  due  by  the  said  petitioner  in  injunction  and  her 
sister  J  Miss  Marie  Emma  Cornen,  and  for  supplies  for  the  plantation  belonging 
to  said  Mrs,  Moussier^  plaintiff  in  ii\junction,  and  said  Miss  Cornen"  and  after 
setting  out  plaintiff's  title,  the  defendant  further  alleges  "  that,  in  the  aforesaid 
divers  acts  of  transfer  and  sale,  mortgage  notes  had  been  given  for  the  same,  and 
said  Mrs,  Moussier  and  Miss  Emma  Cornen  were  bound  to  pay,  and  did  assume 
the  payment  thereof;  that  the  consideration  for  which  the  mortgage  and  mortgage 
notes  sued  on  were  given,  was  the  advances  made  by  said  Maunsel  White  and 
Maunsel  White  tfe  Co,,  for  the  payments  for  the  aforesaid  mortgaged  notes  given 
for  the  said  property,  and  assumed  as  aforesaid,  and  for  the  sum  and  price  of 
$10,000,  paid  said  Mrs,  Maunsel  White,  and  the  amount  advanced  and  paid  to 
the  Union  Bank,  and  for  supplies  and  expenses  to  the  said  plantation,  all  of  which 
facts  will  more  fully  appear  by  accounts-current  and  copies  of  the  notarial  acts 
hereunto  annexed,  and  made  part  of  this  petition,  and  referred  to  for  a  full  and 
complete  detail,  and  for  greater  certainty." 

This  being  the  issue  on  this  branch  of  the  case,  the  question  then  arises  on  whom 
is  the  burden  of  proof?  The  plaintiff,  to  show  failure  of  consideration,  or  the  de- 
fendant, to  show  that  the  consideration  which  has  set  forth  enured  to  tfce  benefit 
of  the  plaintiff,  a  married  woman.    The  question  is  by  no  means  a  new  one. 

The  case  of  Eliza  J,  Erwin  v.  James  McCalop  et  al,  5  An.  173,  is  somewhat 
similar.  In  that  case,  "  the  plaintiff  enjoined  an  order  of  seizure  and  sale  sued  out 
by  the  defendant,  McCalop y  Upon  a  mortgage  given  by  her  to  secure  the  payment 
of  her  promissory  note  in  his  favor,  on  the  ground  that  the  debt  was  originally 
her  husband's,  and  that  she  is  not  responsible  for  it. 

"  The  answer"  was,  "  that  the  debt  enured  to  the  benefit  of  the  plaintiff,  and 
that,  if  it  was  a  debt  of  her  husband,  it  was  contracted  under  circumstances  which 
render  her  liable  for  it" 

The  court  says  "  it  is  not  necessarj?  to  notice  the  bill  of  exceptions  taken  by  ' 
defendant's  counsel,  for  if  all  the  facts  which  he  offered  to  prove  were  admitted, 
they  would  not  show  that  this  particular  debt  enured  to  the  benefit  of  the  plain- 
tiff. Tliisfact  Triust  be  shoum  affirmatively  by  the  defendant,  in  order  to  make  the 
debt  binding  upon  her ;  her  being  separated  of  property  does  not  throw  the 
burden  of  proof  on  her,  nor  is  she  estopped  from  setting  up  this  defence  by  her 
acknowledgment  of  indebtedness  in  the  act  of  mortgage.  Dranguet  v.  Proud- 
homme,  3  L.  B.  74  ;  Pascal  v.  Sauvinet,  1  An.  428,  and  cases  there  cited." 
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The  sabject  was  again  considered  in  the  case  of  Patterson  y.  Fraser  and  the 
doctrine  in  the  case  of  Brandigee  y.  Kerr,  7  N.  S.  64,  that  it  is  of  the  essence  of 
the  obligation  that  the  wife  shooid  haye  a  separate  advantage  in  the  contract,  was 
reviewed  and  affirmed.  It  is  there  said,  that  "  to  permit  the  naked  acknowledge 
meDt  of  the  wife  to  bind  her  without  other  proof,  is  inconsistent  with  the  spirit 
and  policy  of  onr  laws  and  jurisprudence.  The  influence  of  the  husband  wiH 
readily  obtain  from  the  wife  such  declaration." 

These  cases  were  again  reviewed  in  the  case  of  Beaurgard  y.  Her  Husband,  7 
An.  294. 

The  court  again  sajs,  it  is  a  principle  which  has  come  down  to  us  from  the 
laws  of  Spain,  that  he  who  contracts  with  a  married  woman  must  show  affirma- 
tively that  the  contract  turned  to  her  advantage."  The  exception  was  when  the 
wife  renounced  the  61st  law  of  Toro,  but  this  exception  no  longer  exists.  The 
Act  of  1855,  p.  254,  authorizes  the  wife  to  bind  herself  as  a  femmesole  for  her 
separate  debts,  but  t&is  Act  has  no  application  to  the  present  case.  Revised 
Statutes,  p.  560,  sec.  1,  2  and  3. 

llie  case  at  bar,  however,  differs  from  the  cases  cited  in  this,  that  the  wife  alone 
signs  the  promissory  note  authorized  by  the  husband.  But  this  can  make 
DO  difierence,  as  has  been  repeatedly  remarked  by  this  court,  for  the  hus- 
haod  would  only  have  to  change  the  form  of  the  contract  and  authorize  the 
wife  to  sign,  to  evade  the  provisions  of  Article  2412  Civil  Code  altogether. 
7  N.  8.  66. 

The  burden  of  proof  was,  therefore,  upon  the  defendant,  and  he  has  alleged  that 
$10,000,  the  amount  of  the  purchase  of  the  plantation  from  Mrs,  White,  was  ad- 
vanced by  him.  He  must  prove  it ;  and  how  does  he  make  this  proof?  He  says 
that  the  deed  from  Mrs.  While  to  Mrs,  Moussier  establishes  the  fact  when  taken 
in  connection  with  the  mortgage. 

But  before  we  can  consider  these  two  instruments  the  deposition  of  Miss  Emma 
Comen  must  be  disposed  of,  for  she  is  a  witness  introduced  by  the  defendant  him- 
self, and  she  has  sworn  that  Mrs.  White  was  actually  paid  the  $10,000  specified  in 
the  act  of  sale  in  money  from  her  savings,  and  some  money  which  her  sister,  the 
plaintiff,  had.  To  this  it  is  replied  that  the  witness  is  mistaken,  as  it  is  evident 
from  her  letters  that  she  and  her  mster  were  both  without  means  in  money  at  that 
time.  But  these  letters  were  objected  to,  and  a  bill  of  exception  taken  to  their 
introduction.  They  were  inadmissible  to  impeach  the  testimony  of  the  witness, 
for  she  was  defendant's  witness.  They  were  inadmissible  to  charge  plaintiff  with 
any  indebtedness,  for  they  were  merely  the  acknowledgments  of  a  third  person  in 
a  correspondence.  1  Greenleaf,  sees.  442,  443.  The  only  purpose  for  which  they 
were  admissible,  was  to  show  the  indebtedness  of  Miss  Emma  Cornen  herself,  for 
whom,  it  is  asserted  in  argument,  Mrs,  Moussier  became  security, 

They  can  have  no  effect  upon  the  indebtedness  of  Mrs,  Moussier,  but  when 
oflSoed  for  the  purpose  for  which  they  were  admissible,  they  create  a  doubt  whether 
the  witness  may  not  be  mistaken  as  to  the  payment  by  Mrs,  Moussier,  and  we 
prefer  considering  the  question  without  reference  to  this  testimony. 

Then,  when  we  place  the  act  of  sale  from  Mrs,  White  to  Mrs,  Moussier  and 
Miss  Comen,  by  the  side  of  the  act  of  mortgage  from  the  latter  to  Mrs,  White, 
we  find  in  one  instrument  the  receipt  of  910,000  acknowledged  as  paid  at  the 
execution  of  the  act,  and,  as  a  consequence,  in  the  presence  of  the  notary,  to  Mrs, 
WhiU,  and  in  the  other  an  acknowledgment  of  indebtedness  of  943,362  53  to 
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Maunsd  White,  How  can  this  court  presume  from  these  two  acts  that  the  81 0 ,00f) 
ZoifTB  acknowledged  to  have  been  paid  in  lawful  current  rnoney  was  not  paid,  but  formetl 
a  part  of  the  $43,362  53.  There  is  nothing  from  which  it  can  be  inferred.  The 
burden  of  proof  is  upon  the  defendant,  and  the  comparison  of  these  instruments 
does  not  furnish  the  proof  which  he  was  bound  to  administer.  But  it  is  said  the 
proof  results  from  a  ratification  of  the  account  which  contained  this  as  one  of  the 
items  as  testified  to  by  Kohn,  The  testimony  of  Kokn  is  rebutted  by  that  of  Reese, 
and  we  have  not  discovered  any  proof  in  the  record  which  shows  that  Mrs.  Mous- 
sier  ratified  the  account  containing  this  item  ;  if,  indeed,  she  could  be  concluded 
by  such  ratification. 

We  think,  therefore,  the  defendant  has  failed  in  his  proof  to  the  extent  of 
one-half  of  the  debt  for  one-third  of  the  plantation  bought  of  Mrs,  White,  viz  : 
$5000. 

By  the  same  reasoning  it  is  shown  he  has  failed  in  his  proof  for  one-half  of  the 
debts  due  by  Mrs,  White,  and  the  plaintiff  is  not  bound  for  Moussiefs  drafls  and 
the  other  items  of  the  account  not  proven.  The  one-half  of  the  latter  amounts  to 
$2362  56,  and  the  whole  being  deducted  from  $24,863  14  leaves  $20,136  01 ; 
the  one-third  of  which  would  be  Mrs,  White's  share,  and  one-half  of  one-third, 
$3356  33,  improperly  charged  to  Mrs,  Moussier,  without  proof,  as  part  of  the 
price  of  Mrs.  White's  interest. 

The  following  items,  therefore,  are  unsustained  by  proof,  viz  :  one-half  of  the 
price  of  Mrs,  White's  interest $5,000  00 

One-half  of  Moussier's  drafts  and  other  items  not  proved 2,362  56 

One-half  of  balance  of  Mrs,  White's  indebtedness 3,356  33 


$10,718  89 

The  next  question  to  be  considered  is,  whether  Mrs,  Moussier  could  bind  her- 
self in  solido  with  her  sister  as  her  surety  ? 

At  the  execution  of  the  act  of  mortgage,  Mrs,  Moussier  (with  the  exception  of 
7-240  parts,  as  shown  by  Mr.  Justice  Buchanan),  was  the  owner  of  five-sixths  of 
the  plantation,  and  Miss  Emma  Coi-nen  one-sixth.  But  in  buying  the  one-third 
ttom  Miss  Comen  on  the  3d  of  March,  1849,  Mrs,  Moussier  assumed  one-third  of 
the  mortgages  remaining  upon  the  plantation  unpaid. 

Miss  Comen  at  the  time  she  executed  the  notes  and  mortgage  was  sui  juris. 
She  could  bind  herself  as  a  femme  sole  for  her  own  debts,  and  as  surety  for  her 
sister.  But  as  surety  for  the  latter  she  would  not  be  bound  for  anything  more 
than  the  amount  for  which  her  principal  was  bound.  C.  C.  3006.  The  obliga- 
tions of  Miss  Comen  subscribed  by  her,  stand  upon  a  different  ground  from  those 
of  Mrs,  Moussier.  The  burden  of  proof  is  upon  her  to  show  the  failure  or  want 
of  consideration.  And  as  against  her  the  mortgage  and  notes  corroborated  by 
the  letters  must  stand,  unless  they  are  shown  to  be  erroneous. 

The  mere  failure  of  proof  on  the  part  of  the  defendant  will  not  release  her  from 
her  portion  of  the  promissory  notes. 

On  a  review  of  the  authorities,  we  find  that  it  has  been  decided  that  a  married 
woman  may  become  a  security  for  a  third  person.  See  Ferrdl  v.  Yoe,  2  An. 
903 ;  Roberts  v.  Wilkinson,  5  An.  369.  It  is  with  some  hesitation,  however,  that 
we  admit  the  doctrine  in  the  present  case,  where  the  wifb  binds  herself  in  solido 
Vith  a  third  person,  and  the  contract  is  not  one  of  suretyship  purely,  although  by 
her  act  of  purchase  from  that  person  she  had  bound  herself  for  certain  mortgages 
upon  the  property.    But  giving  the  benefit  of  this  construction  of  the  law  to  the 
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defendant,  it  will  leave  the  one  undivided  half  of  said  notes  subject  to  the  pay-        MoOTsm 
ments,  in  full  force  and  vigor ;  for,  the  surety  cannot  question  an  obligation  which         Zuira 
her  principal  has  not  the  means  of  showing  to  be  erroneous. 

As  it  respects  the  claim  for  dividends  upon  bank  stock,  the  plaintiff  fails  in  her 
proof,  and  has  not  the  proper  parties  before  us*  for  relief. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
heretofore  pronounced  by  this  court  be  set  aside,  and  that,  as  heretofore  decreed, 
the  judgment  of  the  lower  court  be  avoided  and  reversed,  and  now  proceeding  to  • 
pronounce  such  decree  as  ought  to  have  been  pronounced,  it  is  ordered,  adjudged 
and  decreed  by  the  court,  that  the  said  mortgage  notes  upon  which  said  order  of 
seizure  and  sale  issued  be  credited,  upon  the  principal  thereof,  one-fourth  upon 
each  note,  as  of  the  day  of  their  date,  with  the  sum  of  $10,718  89  in  favor  of  the 
plaintiff,  as  improperly  charged  to  her  in  the  consideration  of  said  notes,  and  that 
said  mortgage  note  w^hich  fell  due  in  April,  1851,  be  further  credited  with  the 
payment  of  $5057  08,  as  of  the  4th  day  of  April,  1851,  and  that  the  further  sum 
of  33600  be  credited  as  of  February  15th,  1853,  pro  rata^  upon  the  mortgage 
notes  then  due,  and  that  the  injunction  issued  in  this  case  be  perpetuated  for  the 
said  three  several  sums  herein  allowed  as  credits,  and  that  the  same  be  dissolved 
as  to  the  residue  of  said  writ  of  seizure  and  sale,  the  plaintiff  herein  paying  the 
costs  of  appeal,  and  the  defendant  the  costs  of  the  lower  court,  it  being  understood 
that  this  decree  does  not  prejudice  any  claim  the.  plaintiff  may  have  against  the 
proper  parties  on  account  of  said  Union  Bank  stock. 

Laxd,  J.    I  concur  in  the  decree  prepared  by  C.  J.  Merrick. 

Buchanan,  J.,  dissenting.  The  question  of  suretyship  does  not  seem  to  me 
properly  to  arise  in  this  case.  The  only  case  mentioned  in  the  Code  in  which  one 
creditor  in  solido  is  considered  as  the  surety  of  the  other  creditor,  is  that  put 
in  Article  2102,  which  is  not  applicable  to  the  contract  now  under  consider- 
ation. 

Again,  a  distinction  is  made  in  the  opinion  prepared  by  the  Chief  Justice, 
between  Mrs,  Moussier  and  Miss  Comen,  as  to  the  burden  of  proof.  But  it  is 
not  necessary  to  make  any  such  distinction.  This  is  a  suit  to  which  Mrs,  Mous- 
sier alone  is  a  party  plaintiff,  and  in  which  she  enjoins  an  order  of  seizure  and 
gale,  on  the  ground,  among  others,  that  the  balance  of  accounts,  for  which  the 
notes  held  by  plaintiff  were  given,  was  erroneous.  The  principal  error  alleged 
was  an  item  in  the  account  to  the  debit  of  the  Bellevue  plantation,  of  ten  thousand 
dollars,  for  so  much  paid  by  Maunsel  White,  or  M,  White  A  Co,,  to  Mrs,  White,  for 
her  third  of  the  plantation  sold  Mrs,  Moussier  and  Emma  Comen,  With  regard 
to  this  item,  which  is  the  only  one  upon  which  any  difference  of  opinion  really 
exists,  the  original  opinion  of  the  court  treated  the  burden  of  proof  as  being  upon 
the  plaintiff  in  injunction,  Mrs.  Moussier,  and  not  upon  the  defendant  in  injunc- 
tion, Mr,  Zuntz,  And  Mrs.  Moussier  was  found  to  have  proved  the  error  by 
evidence  of  no  less  authority  than  the  declaration  of  Maunsel  White  and  of  his 
wife,  the  vendor,  in  the  authentic  act  of  sale  of  Mrs.  White's  third  of  the  planta- 
tion referred  to  in  this  item  of  the  account.  The  defendant  in  injunction  en- 
deavored to  rebut  this  affirmative  proof  of  error,  but  unsuccessfully.  The 
reasoning  and  conclusions  of  the  original  judgment  upon  this  head  seem  to  be 
entirely  concurred  in  by  the  opinion  prepared  by  the  Chief  Justice,  on  the  re- 
hearing ;  and  it  does,  therefore,  appear  to  me  incorrect  to  say,  as  is  said  in  the 
opinion,  that  there  is  simply  a  failure  of  proof  on  the  part  of  defendant,  of  the 
correctness  of  the  account.    On  tl^e  contrary,  every  cent  of  deduction  that  was 
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made  by  the  original  judgment  of  this  ooart,  was  so  made  upon  aflSrmatiye  proof 
Zras.         administered  by  the  plaintiff  in  injonction. 

I  think  onr  former  judgment  onght  to  renutin  nndistarbed. 


OPIMIONS  ON   RENDERING  THE  ORIGINAL  JUDGMENT. 

Buchanan,  J.  The  plaintiff,  a  married  woman,  enjoins  the  execution  of  a 
mortgage  by  authentic  act,  granted  by  her  upon  her  separate  estate.  Her  grounds 
of  action  are  various,  and  are  substantially : 

1st  That  the  mortgage  l^^8  extorted  by  fear  and  by  threats. 

2d.  That  the  mortgage  was  given  for  a  balance  of  account-current,  in  which 
tiiere  are  many  errors  to  her  prejudice. 

3d.  That  many  of  the  items  to  her  debit  in  said  account  did  not  enure  to  her 
benefit,  but  were  advances  made  to  her  hosband. 

4th.  That  the  sum  of  three  thousand  six  hundred  dollars  has  been  paid  by  her, 
on  account,  which  is  not  credited  upon  the  writ  of  seizure  and  sale. 

5th.  That  the  advertisement  of  sale  includes  three  horses,  fifteen  mules,  six 
working  oxen,  one  cow,  eight  sheep  and  lambs,  ten  carts,  and  a  lot  of  fiirming 
utensils,  which  were  not  mentioned  in  the  writ  of  seizure  and  sale. 

6th.  That  pkintiff  has  suffered  twenty  thousand  dollars  damages,  by  acts  d 
waste  and  trespass  on  the  part  of  the  Sheriff's  keeper,  who  was  in  charge  of  the 
property  from  the  30th  January  to  the  28th  February,  1855,  such  as  "  forcing 
plaintiff's  servants  out  of  her  employ,  ruining  her  fields  by  mismanagement,  pre- 
yenting  plaintiff  from  cultivating  the  same,  and  from  planting  therein  the  canes 
which  she  had  prepared  and  matrassed  for  the  purpose,  starving  her  cattie,  de- 
stroying her  poultry  yard,  cutting  down  fruit  trees,"  &c. 

I.  The  petition  does  not  explain  in  any  manner  what  was  the  nature  or  degree 
of  the  fear  of  pkintiff,  or  by  whom  inspired.  The  only  evidence  on  the  subject, 
IS  that  of  two  witnesses,  who  testify  that  the  plaintiff's  husband  expressed  great 
anxiety  that  she  should  sign  this  mortgage,  which  she  was  unwilling  to  do ;  and 
even  threatened  to  go  to  California,  unless  she  signed  the  same.  This  is  not  such 
a  threat  as  can  have  the  ^fect  of  invalidating  the  contract,  under  Article  1845  of 
the  Civil  Code.  It  is  also  to  be  observed,  that  the  mortgagee  had  no  share  in 
these  threats,  such  as  they  were,  nor  any  knowledge  of  them.  There  was  also 
another  apparent  cause  for  the  mortgage  than  the  threats  of  pbuntiff 's  husband. 
C.  C.  1852,  1853. 

n.  In  fixftfnining  thls  ground,  we  must  commence  by  a  chronological  retrospect 
of  the  origin  and  changes  of  ownership  of  the  property  mortgaged,  and  of  the 
relations  of  the  mortgagee  thereto,  as  illustrating  the  correctness  of  the  manner 
in  which  the  accounts  have  been  kept,  upon  which  the  present  mortgage  is 
based ;  and  of  the  balance  of  account  which  is  represented  by  the  notes,  which 
this  mortgage  has  been  given  to  secure. 

Marie  Genevieve  Garel,  wife  separated  in  property  of  Jean  Marie  Camen,  of 
the  parish  of  Pkquemines,  died  possessed,  in  her  own  right,  of  a  tract  of  land  of 
fiftem  arpents  front  on  the  left  bank  of  the  river  Mississippi,  by  forty  arpents  in 
depth,  cultivated  as  a  sugar  plantation,  under  the  name  of  the  Bellevue  planta- 
tion, with  thirty  slaves.  Her  heirs  were  nine  in  number,  her  husband  and  eight 
children  of  full  age,  each  inheriting  one>ninth  of  her  succession.    On  the  15th  of 
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April,  1843,  three  of  the  children  and  heirs  of  Mrs.  Cornea,  sold  to  their  father 
and  the  five  other  co-heirs,  their  interest  in  the  Bellevae  plantation  and  improve-  Zuns. 
ments,  cattle,  implements  of  hosbandry  and  other  appurtenances,  also  in  thirty 
slaves  thereunto  attached.  The  six  purchasers,  Jean  Marie  Comen,  Pierre  Paul 
Camen,  Emma  Comen,  CorcUie  Comen,  Mrs.  Coolidge,  and  Mrs.  Moussier,  the 
present  plaintiff,  being  thus  each  vested  with  the  ownership  of  the  entire  planta- 
tion and  slaves  for  one  undivided  sixth,  formed  a  copartnership  in  the  business  of 
sugar  planting,  on  the  2l8t  of  April,  1843,  to  continue  three  years,  under  the  firm 
of  /.  M.  Comen  A  Co, ;  one  of  the  articles  of  which  copartnership  was,  that 
Pierre  Paid  Comen  should  be  the  manager  for  the  purpose  of  making  the  crops, 
and  Jean  Marie  Comen,  or  in  case  of  his  sickness  or  inability,  Pierre  Paul  Cor- 
nen,  should  be  the  financial  manager  and  agent  of  the  concern. 

1846,  FdjTuary  12 — Coralie  Comen  and  Mrs.  Coolidge^  two  of  the  partners 
in  the  firm  of  /.  M.  Comen  d  Co.,  and  collectively  owners  of  one-third  of  the 
plantation  and  slaves,  sold  out  their  interest  in  the  land  and  27  slaves,  (four  of 
those  mentioned  in  the  sale  of  the  15th  April,  1843,  not  being  in  this,  and  one 
being  in  this,  who  was  not  in  the  former  sale,)  and,  also,  two^ghths  of  the  interest 
of  Jean  Marie  Comen,  their  father,  therein,  which  had  fiUlen  to  them  by  inheri- 
tance, the  said  Jean  Marie  Comen  having  died,  to  the  other  three  surviving 
partners,  namely,  Pierre  Paul  Comen,  Emma  Comen  and  Mrs.  Moussier. 

1846,  March  24 — Francis  Theodore  Comen,  one  of  the  duldren  of  Jean  Ma- 
rie Comen  and  his  wife,  and  one  of  the  vendors  in  the  sale  of  the  15th  of  April, 
1843,  above  mentioned,  made  an  act  recognitive  and  confirmatory  of  a  sale  of  the 
€th  of  June,  1844,  by  said  F.  T.  Comen  to  his  brother  PatU,  and  his  four  sisters 
Emma,  Coralie,  Mrs.  Coolidge  and  Mrs.  Moussier,  of  all  his  share  (one  eighth)  in 
bis  deceased  other's  interest  in  the  property  of  the  firm  of  /.  M.  Comen  4t  Co. 

1846,  Mardi  28 — Mrs.  AcMUe  Sigur,  another  of  the  children  of  Jean  Marie 
Comen  and  his  wife,  and  one  of  the  vendors  in  the  act  of  15th  of  April,  1843, 
above  mentioned,  sold  her  interest  (one^ighth)  in  the  share  of  her  deceased  fisither  in 
the  said  property,  to  her  brother  Paul  and  two  sisters,  fmrna  and  Mrs.  Moussier. 

By  the  effect  of  the  above  recited  oonveyancy,  the  BeUevue  plantation,  with 
its  appurtenances  and  the  slaves  attached  thereto,  belonged,  after  the  28th  March, 
1846,  to  the  following  persons : 

1st  Mrs.  Edvfard  Sigur,  in  the  proportion  of  ^  to  i,  equal  to  1-48,  as  heir  of 
ha  father,  Jean  Marie  Comen. 

2d  and  3d.  Mrs.  Coolidge  and  Coralie  Comen,  each  in  the  proportion  of  1-5  of 
I  of  i,  equal  to  1-240,  as  vendee  of  a  portion  of  their  brother  Theodore's  share 
in  the  succession  of  their  father. 

4th,  5th  and  6th.  Paul  Comen,  Emma  Comen  and  Mrs.  Moussier,  jointly,  for 
all  the  remainder,  being  233-240,  or  in  the  proportion  of  233-720  to  each. 

1847,  December  15 — Pierre  Paul  Comen,  styling  himself  owner  of  one  undi- 
vided third,  although,  as  we  have  seen,  this  was  not  altogether  correct,  sdd  the 
undivided  third  of  the  plantation  and  appurtenances,  also  one-third  of  29  negroes 

(four  of  those  named  in  the  sale  of  the  12th  of  Febmary,  1846,  not  being  in  this 
sale,  and  six  of  those  named  in  this  sale  not  being  in  the  former) ;  also,  one-third 
of  206  shares  of  Union  Bank  stock,  (not  mentioned  in  any  of  the  previous  sales,) 
to  Mrs.  Hdoise  White,  wife  of  Maunsd  White,  and  authwized  and  assisted  by 
her  husband. 

1849,  March  3 — Emma  Comen,  making  the  same  mistake  that  her  brother  had 
made,  sells  to  Mrs.  Moussier  the  undivided  third  of  the  plantation  and  of  twenty- 
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Hocam       eight  slavtis— one  old  negro  named  Alexander,  included  in  the  last  sale  (15th  of 
2mt,        December,  1847,)  not  being  found  in  this  sale. 

1850,  April  22 — Mrs,  White  sells  to  Emma  Comen  and  to  Mrs.  Moussier, 
jointly,  one  undivided  third  of  the  plantation  and  appurtenances,  and  of  twenty- 
eight  slaves ;  a  young  man  slave  named  Favl  Turner,  named  in  both  the  sales  of 
the  15th  December,  1847,  and  the  3d  of  March,  1849,  being  omitted  in  this  sale ; 
while  the  old  man  Alexander,  omitted  in  the  sale  of  3d  March,  1849,  figures  again 
in  the  present  sale.  There  is  no  mention,  in  this  sale  from  Mrs,  White,  of  the  206 
shares  of  Union  Bank  stock  of  which  she  had  acquired  one-third  as  attached  to 
the  plantation  when  she  purchased  in  December,  1847  ;  neither  do  those  shares  of 
stock  figure  in  the  mortgage  of  which  we  shall  presently  speak,  nor  in  the  ac- 
counts-current between  the  parties. 

The  petition  for  the  seizure  and  sale  is  equally  silent  respecting  this  bank  stock, 
which  apparently  has  been.separated  from  the  plantation ;  but  how,  or  for  whose 
benefit,  the  record  does  not  inform  us. 

We  cannot  help  adverting  to  this  hiatus  in  the  record,  because  it  might,  if  filled 
up,  throw  some  light  upon  the  acknowledgment  of  the  receipt  of  ten  thousand 
dollars,  made  by  defendant's  author,  but  which  defendant  now  affects  to  treat  as  a 
fiction. 

The  present  market  value  of  206  shares  of  Union  Bank  stock,  is  believed  to  be 
not  far  from  ($6,000)  six  thousand  dollars. 

On  the  same  day  with  the  sale  last  mentioned,  (22d  April,  1850,)  and  before 
the  same  notary,  Mrs,  Moussier  and  Emma  Comen  acknowledged  themselves  to 
be  indebted  to  Maunsel  White  in  the  sum  of  $43,064,  for  which  they  make  their 
four  joint  and  several  promissory  notes,  to  their  own  order,  and  by  them  endorsed 
in  blank,  for  910,766  each,  with  eight  per  cent,  interest  from  date  until  paid,  and 
payable,  respectively,  1,  2,  3  and  4  years  after  date,  and  secured  by  special  mort- 
gage upon  the  plantation  and  appurtenances,  and  upon  the  twenty-eight  slaves 
mentioned  in  the  sale  of  the  same  date. 

1852,  April  30 — Maunsel  White  assigns  and  transfers  the  four  mortgage  notes 
above  mentioned  to  James  E,  Zuntz,  the  defendant,  with  subrogation  to  all 
rights  of  mortgage  and  privilege. 

The  evidence  shows  the  acknowledgment  of  indebtedness  by  the  plaintiff  and 
her  sister,  to  be  based  upon  accounts  rendered  by  Maunsel  White,  as  factor  and 
commission  merchant,  showing  a  balance  in  favor  of  said  White,  under  date  of 
April  2d,  1850,  of  a  like  amount  with  the  notes  and  mortgage. 

The  accounts  of  White  are  four  in  number.  The  first :  "  /.  M.  Comen  iC  Co, 
in  account  with  Maunsel  White  <&  Co  J"  This  account  commences  on  the  15th 
of  February,  1847,  and  is  clodbd  on  the  24th  December,  1847,  by  the  following 
entry  :  "  To  balance  transferred  to  Maunsel  White $3,408  94." 

The  second  account  is  headed  as  follows :  "  Bellevue  phintation  in  account-cur- 
rent and  interest  account  to  April  Ist,  1849,  with  Maunsel  White."  This  ac- 
count commences  :  "  1847#  December  24.    To  Maunsel  White  <fi  Co.  for  the  full 

amount  of  their  claims  against  said  plantation $3,408  94,*' 

and  is  closed  by  balance  to  debit  of  the  Bellevue  plantation  brought  down  under 
date  of  April  1, 1849,  of $25,356  92 

Increased  by  addition  of  sundry  items,  said  to  be  omitted,  to $25,604  45 

The  third  account  is  headed  thus :  "  Bellevue  plantation  in  account-current  and 
interest  account  to  Ist  Of  April,  1850,  with  Maunsel  White."  This  account  com- 
mences as  follows :  "  1849,  April  1st    To  balance  from  page  4 $25,604  45" 
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and  closes  by  a  balance  to  the  credit  of  Maunsel  White,  strack  under  date  of       m««b»i 

«  April  1,  1850,  of $29,620  77"         ZoIb. 

The  fourth  and  final  account  we  copy  in  full,  as  it  resumes,  in  a  few  items,  the 
whole  of  the  charges  which  go  to  make  up  the  amount  of  the  mortgage  notes. 

^'  Bellevue  plantation  in  account-current  and  interest  account,  to  April  1st, 
1850,  with  Maunsel  White  : 
1850. 

April  1.    To  balance 829,620  77 

March  24.  Paid  Union  Bank 5,150  00 

April  2.     Paid  R.  Patterson  &  Co 6,740  40 

Paid  for  50  empty  barrels,  $115 67  50 

Paid  Theodore  Comen 150  00 

Paid  Madame  White  her  i 10,000  00 

Paid  cash  insurance 112  00 

Paid  their  draft  on  me 184  86 

$52,015  53 
Cr. 
By  net  proceeds  of  202  hogsheads  of  sugar  and  100  bar- 
rels of  molasses $8,653  00 

$43,362  53 

My  bills  receivable  for  four  promissory  notes,  at  1,  2,  3  and 

4  years,  from  April  1,  1850,  $10,766 $43,064  00 

By  amount  of  the  above  charges  for  balance 298  53 

$43,362  53" 

During  the  period  embraced  by  the  first  account,  February  to  December,  1847, 
the  plantation  belonged,  as  we  have  seen,  with  the  exception  of  a  small  fraction, 
(7-240,)  to  Paid  Comen,  Emma  Comen  and  Mrs.  Moussier,  in  equal  propor- 
tions. During  that  embraced  in  the  second  account,  (December,  1847,  to  March, 
1849,)  the  plantation  belonged  to  Mrs,  Moussier,  Emma  Comen  s,nd  Mrs.  White, 
(with  the  exception  of  the  said  firactional  part,)  one-third  to  each.  And  in  the  pe- 
riod embraced  in  the  third  account,  the  plantation  belonged  two-thirds  to  Mrs. 
Moussier  and  one-third  to  Mrs.  White,  always  with  the  exception  of  the  trifling 
fraction  above  mentioned.  It  will  also  have  been  observed,  that  Mrs.  White,  in 
buying  out  Paid  Comen's  share,  took  his  phice  as  to  liabilities  for  the  debts  of 
the  first  of  these  partnerships.  Supposing,  therefore,  all  the  charges  and  credits 
of  the  three  first  accounts-current  to  be  perfectly  correct,  the  balances  shown  by 
the  same  would  be  due,  as  follows : 

$3,4t)8  94  balance  of  the  first  account 

\  or  $1,136  31  by  Pierre  Pavd  Comen,  assumed  by  Mrs.  White. 
i  or  $1^36  31  by  Mrs.  Moussier. 
i  or  $1,136  31  by  Emma  Comen. 

$25,604  25  balance  of  second  account 
3^08  94  being  deducted  therefrom,  which  is  the  balance  due  by 
the  former  partnership,  although  included  Id  this  ac- 
count, and  which  we  have  abready  distributed, 

Leaves  $22,195  31  to  be  distributed  as  follows  : 
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^**^J^  i  due  by  Mrs.  White,  equal  to. 87,398  43. 

z«y«»-  i  dae  by  Mrs.  Moussier,  equal  to 7,398  43. 

i  due  by  Emma  Comen^  equal  to 7,398  43. 

829,620  77  balance  of  the  third  account 
25,604  25  being  deducted  therefrom,  as  already  distributed  among 
the  members  of  the  previous  partnership. 


Leaves  84,016  52  to  be  distributed  as  follows : 

f  due  by  Mrs.  Mcussier^  equal  to 82,677  68. 

i  due  by  Mrs.  WkUe,  equal  to 1,338  84. 

Total  due  by  plaintiff  to  Maunsel  White,  at  the  close  of  the  third  account,  Ist 
of  April,  1850 811,212  42. 

RKCAPrrULATION. 

Due  by  the  several  partners  in  the  Bellevue  plantation  to  their  factor,  Maunsel 
White,  upon  the  several  balances  of  account-current  rendered  by  Mr.  Wiute,  to 
1st  April,  1850 : 

Ist  By  Mrs.  Moussier 81,136  31 

7,389  43 

2,677  68—811,212  42 

2d.  By  Mrs.  White 1,136  31 

7,398  43 

1,338  84 9,873  58 

3d.  By  Emma  Comen 1,136  31 

7,389  46 —    8,534  77 

Total 829,620  77 

It  does  not  admit  of  discussion,  that  a  partnership  in  a  plantation  and  slaves 
employed  in  agriculture,  is  an  ordinary  partnership,  in  which  the  liabilities  of  the 
several  partners  are  not  solidary  but  joint,  each  being  bound  for  the  debts  in  the 
proportion  of  his  interest  in  the  concern.  And  yet  we  will  find  the  settlement  of 
the  a&irs  of  the  Bellevue  pUintation,  to  be  made  on  the  footing  of  a  solidary  ob- 
ligation, on  the  part  of  two  out  of  three  parties  interested,  for  the  whole  amount 
of  three  accounts  running  through  three  distinct  partnerships ;  in  one  of  which 
partnerships,  one  of  those  two  parties  (Emma  Cornen)  had  no  interest  whatever  ; 
while  the  third  party,  Mrs.  White,  who  was  liable,  by  contract,  for  one-third  of 
the  debts  of  the  first  of  the  three  partnerships,  and  as  partner,  for  one-third  of 
the  debts  in  the  second  and  third  partnership,  is  left  entirely  out  of  view,  and 
treated  as  if  she  were  under  no  liability  whatever.  The  evidence  of  that  set- 
tlement is  contained  in  the  fourth  account,  which  we  have  copied  above,  and  in 
the  four  notes  of  Emma  Comen  and  the  plaintiff,  secured  by  mortgage,  for  the 
balance  of  the  fourth  account  We  are  next  to  inquire  how  this  final  balance, 
thus  liquidated  by  mortgage  notes,  has  been  arrived  at. 

Commencing  on  the  debit  side  with  a  statement  of  a  balance  due  by  Bellevue 
plantation,  under  date  of  April  1st,  1850,  of  829,620  77,  Mr.  White  proceeds,  in 
the  fourth  account,  to  charge  the  plantation  with  the  amount  of  two  debts  which 
he  had  paid ;  one  to  the  Union  Bank  of  Louisiana,  and  the  other  to  Robert  Pat- 
terson &  Co.,  of  PhiUdelphia,  which  were  mortgages  resting  upon  the  property 
when  Mrs.  White  bought  out  the  interest  of  Pierre  Paul  Comen,  in  Decembert 
1847,  and  one-third  of  which  she  had  assumed  to  pay  in  her  contract  of  purchase' 
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These  debts  amoant  to  $11,890  40,  of  which  two-thirds,  or  $7926  94  are  charge- 

able  to  Mrs,  Moussier,  and  one-third,  or  $3,963,46,  to  Mrs.  White,  Zoins. 

The  next  charge  in  this  account  which  demands  attention,  is  the  item  of  $10,000 
paid  Mrs,  White  for  her  third  of  the  plantation  sold  Mrs,  Moussier  and  Emma 
Comen,  The  District  Judge  has  rejected  this  charge,  because  the  same  is  not 
proven,  but  on  the  contrary,  the  authentic  act  of  sale  by  Mrs,  White  shows  that 
the  purchasers  paid  the  price  in  cash  in  the  presence  of  the  notary.  The  following 
are  the  expressions  of  that  instrument,  which  was  signed  by  Mr.  White  as  well  as 
by  his  wife :  **  This  sale  is  made  for  and  in  consideration  of  the  price  and  sum  of 
ten  thousand  dollars,  which  by  the  said  purchasers  has  been  in  hand  well  and  truly 
paid  in  lawful  current  money,  at  the  execution  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  and  acquittance  in  full  therefor  granted  by  the 
Tender." 

Supposing  that  it  was  competent  to  defendant,  as  assignee  of  Maunsel  White^  to 
show  that  the  money,  thus  acknowledged  in  the  act  of  sale  to  have  been  paid  by 
the  purchasers  in  lawful  current  money,  at  the  execution  of  these  presents,  was  in 
reality  paid  by  Maunsel  White  himself  to  his  wife,  and  not  by  the  purchasers 
(which  is  a  point  not  necessary  to  determine),  yet,  some  affirmative  proof  of  such 
payment  should  at  least  have  been  administered,  to  overcome  the  solemnity  of  the 
acknowledgment  to  the  contrary,  signed  by  Maunsel  White  as  weU  as  by  his  wife. 
But  defendant  has  offered  no  proof,  oral  or  written,  in  support  of  the  charge.  The 
only  witness  who  was  questioned  in  relation  to  it  (Miss  Emma  Comen,  one  of  the 
purchasers  from  Mrs,  White,)  declared,  on  the  trial,  in  answer  to  defendant's 
queries,  that  she  and  her  sister  had  paid  the  total  of  the  price  of  Mrs.  Whitens 
third  interest  in  the  plantation,  cash,  with  their  own  proper  funds,  and  that  no 
conversation  took  place  between  the  parties  at  the  time  of  the  sale,  in  relation  to 
Mr.  White's  paying  this  price  for  the  purchasers,  and  including  it  in  the  mortgage. 
The  defendant  has  introduced  a  number  of  letters  of  this  witness,  expressive  of 
limited  means  and  pecuniary  embarassments,  to  discredit  this  portion  of  her  testi- 
mony. To  the  introduction  of  these  letters  in  evidence,  the  plaintifif  has  excepted. 
But  granting  that  they  were  properly  admitted,  and  giving  them  all  the  effect 
which  the  defendant  proposes,  it  is  not  seen  that  his  case  is  much  benefited.  We 
arc  only  rid  of  the  testimony  of  one  witness,  elicited  by  himself,  adverse  to  the 
charge  in  question.  But  the  notarial  act  still  remains,  unrefuted,  unimpeached, 
unexplained.  It  would  be  contrary  to  all  principle  and  to  all  precedent,  to  allow 
a  party  to  destroy  his  own  act,  by  a  mere  side  wind  of  suspicion. 

Proceeding  to  the  credit  side  of  the  account  under  consideration,  we  think  Mrs, 
Moussier  should  only  be  credited  with  two-thirds,  instead  of  the  whole  of  the  nett 
proceeds  of  202  bedheads  of  sugar  and  100  barrels  molasses,  say  $5,768  67,  the 
other  third  to  be  credited  to  Mrs.  White. 

The  District  Judge  was  correct  in  holding  the  defendant  to  be  bound  by  the 
equities  which  existed  between  the  original  parties  to  the  notes  aod  mortgage,  two 
of  the  notes  being  past  due  when  defendant  acquired  them ;  and  the  assignment 
and  subrogation  conferrii^  no  greater  rights  than  the  original  mortgagee  had. 

Having  thus  corrected  what  we  conceive  to  be  errors  in  the  accounts  upon 
which  the  plaintiff's  notes  were  based,  we  have  not  been  able  to  concur  with  the 
District  Judge  in  relation  to  the  rejection  of  items  as  having  not  inmed  to  the 
use  of  the  plaintiff.  The  production  of  proof  for  every  small  sum  paid  for  a 
planter  by  his  factor,  is  not  easy,  after  many  years  have  elapsed,  and  we  think, 
that  to  require  proof  of  the  signature  of  the  payee  of  every  order  of  the  planter 
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on  his  factor,  is  reqairing  too  much.  The  aathority  of  plaintiff's  husband  to  draw 
Zcinx.         orders,  must  be  inferred  from  the  evidence.    Such  appears  to  have  been  the  uni- 
form course  of  business  of  the  Bellevue  plantation,  after  Mr,  Paul  Comen  ceased 
to  have  an  interest,  and  even  before. 

The  next  ground  of  injunction  is,  that  $3600  have  been  paid  on  account  of  the 
mortgage  debt,  which  are  not  credited  in  the  writ  of  seizure  and  sale  issued.  This 
appears  to  be  well  founded,  and  the  injunction  must  be  perpetuated  for  so  much. 

As  to  the  horses,  mules,  working  oxen,  cows,  sheep  and  lambs,  carts  and  farming 
utensils,  which  are  advertised  for  sale,  although  not  mentioned  in  the  mortgage, 
we  ure  of  opinion  that  the  mortgage  covers  them,  although  not  expressed.  The 
property  mortgaged  is  a  tract  of  land  under  culture  as  a  sugar  plantation.  The 
animals  and  movables  above  enumerated,  are  evidently  attached  to  this  land  for 
its  service  and  improv^nent.  They  are,  therefore,  immovable  by  destination,  and 
constitute  a  part  of  the  plantation.    0.  0.  459. 

The  petition  next  alleges  that  petitioner  has  suffered  twenty  thousand  dollars 
damages  by  plaintiff  taking  illegal  possession  of  the  plantation  of  petitioner  from 
the  30th  January  to  the  28th  February,  1855,  under  the  writ  of  seizure,  and  com- 
mitting various  acts  of  trespass  and  waste  thereon,  such  as  forcing  petitioner's 
servants  out  of  her  use  and  employ,  ruining  her  field  by  mismanagement,  prevent- 
ing her  from  cultivating  the  same  and  planting  therein  the  canes  which  she  had 
prepared  and  matrassed  for  the  purpose,  starving  her  cattle,  destroying  her  poultry- 
yard,  cutting  down  fhiit  trees,  &c. 

Upon  this  claim  for  damages,  some  evidence  has  been  given  of  waste  committed 
by  the  Sheriff's  keeper,  who  was  put  in  possession  of  the  property  seized  by  that 
officer  ;  but  no  privity  of  the  defendant  is  proved,  and  the  plaintiff  must  look  to 
the  Sheriff  for  reparation  of  the  tortious  acts  of  his  subaltern  in  the  execution  of 
the  writ  addressed  to  him.  Sheriff  give  bonds  for  the  fitithful  and  proper  dis- 
charge of  their  duties ;  and  litigants  pursuing  legal  remedies,  are  not  responsible 
for  the  Sheriff's  abuse  of  those  powers  which  the  law  confers  upon  him  as  the 
executive  officer  of  the  courts  of  law.    Mayes  v.  Schmidt  4*  Co.,  II  An.  476. 

There  is  a  further  claim  of  twelve  hundred  dollars  for  travelling  expenses  and 
counsel  fees  in  def^iding  the  executory  process,  which  requires  no  further  notice, 
as  plaintiff  has  introduced  no  evidence  in  support  of  it. 

We  state  the  indebtedness  of  the  plaintiff  to  the  original  mortgagee,  at  the  time 
the  notes  and  mortgage  were  executed,  (22d  April,  1850,)  as  follows  : 

Balance  of  account  April  1st,  1850, *11,212  42 

Add  two-thirds  of  the  Union  Bank  and  Patterson  debts  paid  by 

Maunsd  White 7,926  94 

Also  i  of  items  $57  50,  $150,  $112,  $184  86,— total  $504  36,  in 

account  under  date  of  2d  April,  1850, 336  24 

$19,475  60 
Cr. 
By  I  net  proceeds  sugar  and  molaases $5,768  67 

Bahince  in  ikvor  of  mortgagee,  bearing  interest  from  April  22d, 
1850,  at  8  per  cent $13,706  93 


To  be  credited  with  the  sum,  paid  on  tiie  4th  of  April,  1851,  of. . .        $5,057  08 
And  with  the  forther  sum,  paid  on  the  15th  February,  1853,  of. . .       $3,600  00 
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It  isi  therefore,  acyu4g^  Aod  decreed,  that  the  jadgmeDt  of  the  District  Court  HocaanK 
be  amended ;  that  the  writ  of  seizure  and  sale  be  reduced  in  conformity  to  the  Zoam 
statement  above  written,  and  that  the  iijunction  be  perpetuated  for  the  surplus, 
without  prejudice  to  defendant's  recourse  against  Emma  Comen  upon  his  mort- 
gage ;  that  the  injunction  herein  issued  be  perpetuated  for  the  amount  by  which 
the  executory  process  is  hereby  reduced  as  above ;  and  that,  for  the  remainder  of 
the  writ,  after  the  reductions  and  credits  aforesaid,  the  injunction  be  dissolved ; 
and  that  the  defendants  pay  the  costs  of  the  court  below ;  those  of  appeal  to  be 
borne  by  plaintiff  and  appellee. 

Spoffobd,  J.,  dissenting.  We  all  agree  that  the  duress  which  forms  the  bur- 
dea  of  the  complaint  in  this  case  was  insufficient  to  afford  any  ground  for  relief  to 
the  plaintiff. 

There  is  no  presumption  of  improper  marital  influence ;  because  the  notes  were 
not  signed  with,  nor  for  her  husband,  from  whom  the  plaintiff  aU^;e8  herself  to  be 
separated  of  property. 

It  is  not  now  pretended  that  the  husband  received  anything  for  the  notes,  or  had 
any  interest  to  induce  his  wife  to  sign  them  if  she  did  not  owe  them. 

The  only  ground  left  is  that  of  error,  which  is  most  vaguely  alluded  to  in  the 
petition. 

In  this  court,  I  understand  the  theory  of  the  plaintiff's  case  to  be,  that  by  mts* 
take,  she  signed,  and  Maumd  White  took  her  notes  for  about  $20,000  too  much» 
in  executing  a  mortgage  for  about  943,000  only.  To  establish  this,  we  are  called 
upon  to  ignore  one  notarial  act  which  she  signed,  and  to  give  a  literal  and  isolated 
interpretation  in  her  favor  to  another,  which  she  signed  at  the  same  time,  and 
before  the  same  notary  and  witnesses.  1  look  upon  these  simultaneous  acts  as 
constituting  one  entire  transaction ;  construing  them  thus,  the  plaintiff's  indebted* 
ness  is  established. 

And  my  review  of  the  record  has  led  me  to  the  conclusion,  that  the  evidence  is 
not  sufficiently  cogent  to  overturn  the  notarial  act  of  mortgage,  and  to  sustain  the 
plaintiff's  injunction  on  the  ground  of  error  to  the  extent  of  about  f  20,000. 


Jamss  Saundebjs  V,  J.  W.  Carroll  et  al. 

A  defendant  ploading  prescription  may  be  interrogated ,  as  to  any  acknowledgments  or  promises  he  may 

bave  made,  before  prescription  has  been  acquired. 
The  Act  of  1866 ,  which  provides  that  parol  evidence  shall  not  be  admitted  to  prove  a  promise  to  pay  any 

written  obligation  when  prescription  has  already  run,  but  that  in  all  such  cases  the  promise  to  pay 

shall  be  proven  by  written  evidence,  is  an  Act  affecting  the  remedy,  and  must  bo  held  to  apply  only 

to  the  proof  of  promises  made  subsequent  to  its  passage. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Simmonds  dt  Fmnett  for  plamtiff.     Singleton  &  Clarky. for  defendants  and 
appellants. 

Merrick,  0.  J.  This  suit  Is  brought  against  two  members  of  the  firm  of 
Bwfuman,  Carroll  <ft  Co.  upon  a  draft  accepted  by  them.  The  draft  was  drawn 
on  the  1st  of  March,  1850,  on  the  acceptors,  at  eight  months,  and  payable  to  the 
Older  of  the  ptaintaff  for  82006  29.    It  was  not  presented  to  the  acceptors  for 


Digitized  by 


Google 


28  SUPREME  COURT  OP  LOUISIANA. 

suuNDmis  payment  until  more  than  five  years  after  its  matarity.  The  suit  was  commenced 
Garmul       on  the  22d  day  of  May,  1857. 

The  defence  is  the  plea  of  prescription.  To  show  intemiption  of  prescription, 
the  plaintiff,  among  other  things,  propounds  interrogatories  on  facts  and  articles 
which  have  been  taken  as  confessed. 

The  defendants  excepted  to  the  interrogatories,  and  declined  answering  them 
until  their  exceptions  were  overruled. 

Certain  of  the  interrogatories  inquire  of  the  defendants  whether  at  certain  times 
therein  mentioned,  (the  same  being  before  the  expiration  of  five  years,)  they  did 
not  state  to  the  individuals  named,  that  said  debt  was  then  due  and  unpaid  ? 

This  portion  of  the  interrogatories  is  not  satis&ctorily  answered,  and  the  ques- 
tion is  presented,  whether  the  court  could  compel  the  defendants  to  answer  the 
interrogatories  ?  This  point  was  decided  in  the  case  of  Levistones  v.  Marigny, 
13  An.,  in  the  affirmative,  and  we  see  no  reason  to  doubt  the  correctness  of  the 
conclusions  in  that  case. 

It  is  true  that  the  debtor,  in  order  to  interrupt  prescription,  cannot  be  called 
upon  to  swear  whether  the  debt  has  or  has  not  been  paid,  because  good  faith  is 
not  required  in  order  to  prescribe.  Art.  3515  C.  C.  But  the  Code  does  not 
prohibit  the  plaintiff  from  proving,  by  propounding  interrogatories  to  his  adver- 
sary, any  other  fact  needed  to  make  out  the  case. 

The  Code  declares  that  an  acknowledgment  of  the  debt  by  the  debtor  interrupts 
prescription.  C.  C.  3486,  3516,  3517.  What  good  reason  can  be  assigned  why 
the  &ct  of  acknowledgment  may  not  be  proven  by  the  highest  sort  of  evidence, 
viz  :  the  admission  of  the  debtor  on  interrogatories  on  facts  and  articles  ?  The 
question  is  not  then,  has  the  debt,  been  paid,  which  is  prohibited,  but,  did  you  at 
such  a  time  and  to  such  a  person  admit  that  you  owed  the  debt?  did  you  at  such 
a  time  promise  to  pay  the  debt  ?  or,  did  you  at  such  a  time  make  a  payment  of  s<» 
much  upon  the  debt  ?  or  the  like.  Here  the  interrogatory  goes  to  a  fact  which 
hitherto  at  least  might  also  be  proven  by  testimonial  proof,  and  does  in  no  man- 
ner raise  the  question  of  the  good  or  bad  faith  of  the  debtor.  If  the  question  is, 
did  you  promise  to  pay?  the  affirmative  answer  establishes  a  new  contract :  the 
pact  constitum  pecunia.  If  a  partial  payment,  then  a  tacit  acknowledgment  which 
leaves  the  residue  of  the  debt  free  from  any  question  of  honesty  or  of  the  good  or 
bad  fi&ith  of  the  debtor  in  pleading  prescription,  and  his  plea  is  not  to  be  tainted 
by  the  imputation  that  it  is  opposed  to  a  demand  valid  in  the  estimation  of  all 
honorable  men.  If  prescription  has  been  acquired,  it  is  for  the  debtor  alone  to  deter- 
mine whether  it  is  right  or  wrong  to  avail  himself  of  the  shield  furnished  him  by 
the  law.  But  the  creditor  has  the  right  to  prove  any  fiact  which  shows  that  the 
debtor  has  in  truth  never  acquired  prescription,  and  this  may  be  done  by  pro- 
pounding interrogatories  as  well  as  by  testimonial  or  written  proof. 

We  think,  therefore,  that  the  plaintiff  had  the  right  to  propound  the  interroga- 
tories, and  in  default  of  a  legal  answer,  to  take  the  same  as  confessed. 

But  it  is  urged  that  the  Act  of  1858,  which  provides,  that  hereafter  parol  evi- 
dence shall  not  be  received  to  prove  any  promise  to  pay  any  written  obligation 
when  prescription  has  already  run,  but  that  in  all  such  cases  the  promise  to  pay 
shall  be  proven  by  written  evidence,  is  an  act  affecting  the  remedy,  and,  therefore, 
applicable  to  the  case  before  us.  Acts  of  1858  p.  148,  sec.  4.  This  section  of  the 
Act,  if  at  all  applicable  to  a  case  of  this  kind,  we  are  of  the  opinion,  must  be  held 
to  apply  to  the  proof  of  promises  made  after  its  passage.  To  construe  it  as  re- 
ferring to  antecedent  promises  would  be  to  violate  the  well  settled  rules  of  con- 
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Thomas  Buckley  v.  F.  Lacboix  and  thb  Cmr  of  New  Orleans. 

Tbe  faUiire  of  the  appellant  to  file  the  transcript  of  appeal  on  the  last  Judicial  day,  will  not  be  excused  on 
the  ground  of  the  Qerk's  office  being  closed  earlier  than  usual;  in  the  absence  of  proof  ct  the  time  of 
day  when  the  attempt  was  made  to  file  It,  the  presumptkm  being  that  it  was  after  business  hours. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestariy  J. 
Hunton  <ft  Miller,  for  plaintiff.     Collens  d  WoMridge  and  /.  /.  Michel,  for 
defendants  and  appellants. 

MsRsicK,  C.  J.  The  appeal  in  this  case  was  not  filed  until  after  throe  judicial 
days  after  the  return  day.  The  city  of  New  Orleans  has  moved  for  the  dismissal 
of  the  appeal 

We  think  the  motion  must  prevail. 

It  appears  that  the  transcript  was  completed  on  the  last  judicial  day,  and  the 
Deputy  Clerk  employed  upon  the  same  undertook  to  file  it  in  the  office  of  the 
Clerk  of  the  Supreme  Court ;  that  he  went  in  the  evening  to  file  the  transcript  but 
found  the  Clerk's  office  closed  earlier  than  usual ;  that  he  searched  for  the  Clerk, 
but  did  not  find  him  that  evening,  and  that  he  filed  the  transcript  early  the  next 
day. 

We  have  not  heard  it  pretended  that  the  Clerk's  office  was  not  open  as  usual 
during  business  hours,  and  in  the  absence  of  proof  of  the  time  of  day  when  the 
agent  of  the  appellant  went  to  file  the  transcript,  we  must  presume  that  it  was 
after  business  hours,  and  that  the  failure  to  file  the  transcript  was  the  &ult  of  the 
appellant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  in  this  case  be 
dismiased  at  the  costs  of  the  appellant. 


NEW  ORLEANS,  JANUARY,  1859.  29 

stmction,  as  well  as  to  impair  the  obligation  of  contracts.    Leges  et  constitutiones      Saumvbbs 
fvturis  certum  est  dareformam  negotiiSf  non  ad  facta  prateriia  revocari,  nisi  nomm- 
atim  et  de  praterito  tempore  et  adhuc  pendetUibus  negotiis  eautum  sit.      Code,  lib. 
I,  tit  14,  Const  7. 

No  general  or  special  legislative  Act  can  be  so  construed  as  to  avoid  or  modify 
a  l^al  contract  previously  made.  C.  C.  Art.  1940,  No.  1 ;  C.  C.  8 ;  Mackeldy, 
parte  speciale,  sec.  467. 

Taking  the  interrogatories  as  confessed,  and  in  connection  with  the  same,  tbe 
letter  of  October  10th,  1856,  it  leaves  the  defendants  without  any  further  reply  to 
plaintiff's  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs. 
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J.  B.  Morgan  tj.  SirfH  W.  Nye. 

Since  the  Btatafee  Af  1843,a  bsro  majority  of  the  orecHtorsor  an  inaolvent  have  the  power  to  grant  & 
respite  and  thus  postpone  the  payment  of  the  debts  of  the  minority. 

The  vote  of  a  single  creditor  for  a  respite,  is  not  a  mere  offer  to  make  a  new  contract  between  tho  cre- 
ditor and  debtor,  bat  is  a  quasi  judicial  act  by  which  the  rights  of  other  creditors  are  to  be  affected. 

Any  agreement  of  the  debtor  to  bay  the  vote  of  a  creditor  by  giving  security  for  (he  payment  of  hi« 
debt,  mast  be  considered  as  fraudulent,  and  the  creditor  whose  vote  is  thus  bought,  cannot  recover 
the  amount  of  his  debt  against  tho  surety  f^imiahed  by  his  debtor,  as  the  contract  mast  be  considered 
as  a  perversion  of  the  course  of  Justice,  and  a  ft-aud  upon  the  court  charged  with  the  homoloeation 
of  the  deliberations  of  the  creditors. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
H,  T,  Hays  and  Henry  M,  Spofford,  for  plaintiff  and  appellant    Jckn  tf . 
Holland,  for  defendant. 

Merbioe,  C.  J.  The  plaintiff  is  a  resident  of  Pennsylvania.  He  had  a  claim 
against  Henry  8,  Sherman  for  $2,474  12.  Being  about  to  proceed  in  the  United 
States  Circuit  Court  to  collect  the  debt,  the  plaintiff  was  induced  to  desist  and 
Yota  for  a  respite  upon  the  verbal  agreement  of  the  defendant  to  stand  security  for 
the  debt.  It  is  shown  that  Sherman  could  not  have  obtained  the  respite  without 
the  plaintiff's  vote,  and  that  other  creditors,  in  ignorance  of  the  private  agreemejit, 
were  governed  by  this  vote,  and  voted  accordingly,  which  resulted  in  a  respite. 

In  a  little  over  a  year  afterwards  Sherman  made  a  surrender,  which  produced 
on  this  claim  $420  11. 

This  suit  was  brought  to  recover  of  Nye  the  amount  assumed  by  him. 

The  defence  to  the  action  is  that  the  contract  is  illegal.  The  Judge  of  the  Dis- 
trict Court  being  of  this  opinion,  gave  judgment  for  defendant,  and  plaintiff  ap- 
peals. 

On  behalf  of  the  plaintiff  it  is  contended  in  gubstance,  that  Sherman  repre- 
sented himself  to  be  solvent  when  the  agreement  was  made,  and  that  the  applica- 
tion for  and  obtaining  a  respite  is  no  evidence  of  insolvency,  and  that  the  sur- 
render made  fourteen  months  afterwards  cannot  have  a  retroactive  effect,  so  as 
to  render  invalid  an  agreement  made  at  a  time  when  the  creditor  did  not  suspect 
his  debtor  to  be  insolvent. 

We  think  that  it  is  a  matter  of  no  consequence,  so  far  as  it  concerns  this  case, 
whether  Sherman  was  or  was  not  insolvent  It  is  evident  that  the  agreement 
was  entered  into  for  the  purpose  of  obtaining  Morgan's  vote  in  favor  of  the  res- 
pite, and  also  thereby  to  influence  other  creditors.    And  this  result  was  obtained. 

Since  the  statute  of  1843,  a  bare  majority  of  the  creditors  have  the  power  to 
grant  the  respite,  and  thus  postpone  the  payment  of  the  debts  of  the  minority. 
The  vote,  therefore,  of  a  single  creditor,  is  not  a  mere  offer  to  make  a  new  con- 
tract between  the  creditor  and  debtor,  but  is  a  quasi  judicial  act  by  which  the 
rights  of  other  creditors  are  to  be  affected.  Hence,  any  agreement  of  the  debtor 
to  buy  the  vote  of  a  creditor,  by  giving  security  for  the  payment  of  the  debt, 
must  be  considered  a  perversion  of  the  course  of  justice,  and  a  fraud  upon  the 
court  charged  with  the  homologation  of  the  deliberations  of  the  creditors.  Such 
a  contract  cannot  be  enforced.  See  Slidell  v.  Pritchard,p  Bob.  104,  and  authori- 
ties there  cited. 

Judgment  affirmed. 
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Moses  A.  Jamisox  v.  Isaac  Bridge  et  al. 

A  slare cannot  be  i^  party  in  say  civil  action,  either  as  plaintlfT  or  defendant,  except  when  he  has  to 
cbim  or  prove  hia  freedom.    C.  C.  17T. 

As  emancipation  is  now  prohibited  in  this  State,  a  slave  cannot  prosecute  a  suit  for  his  freedom.  Ses- 
sion Acts  1857,  p.  &5. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J, 
Ogden  d  Leovy,  for  plaintiff  and  appellant.     T.  H,  Howard,  for  defen- 
dants. 

Ogle,  J.  Petitioner  avers  that  in  1836,  he  was  sold  to  Jeremiah  Berry,  bat 
for  a  canse  unknown  to  petitioner  the  title  was  not  taken  in  the  name  of  Berry, 
bat  in  that  of  his  daughter,  now  deceased,  who  was  then  the  wife  of  Isaac  Bridge ; 
that  after  the  purchase  he  remained  in  possession  of  Jeremiah  Berry  as  his  pro- 
perty, and  the  said  Berry  acquired  a  title  by  prescription ;  that  in  1855  Berry 
died,  leaving  an  olographic  will,  which  has  been  probated ;  that  Berry,  in  the 
will,  donated  to  petitioner  his  freedom ;  that  Isaac  Bridge,  the  husband  of  Mary 
Berry,  in  whose  name  petitioner  was  purchased,  for  himself  and  as  tutor  of  his 
minor  children,  now  daims  and  asserts  a  title  to  petitioner. 

The  petition  concludes  with  a  prayer  that  defendants  be  prohibited  from  assert- 
ing any  claim  to  petitioner,  and  that  so  far  as  the  defendants  are  concerned,  pe- 
titioner be  declared  to  be  free. 

The  judgment  was  for  tbe  defendants,  without  prejudice  to  the  rights  of  the 
succession  of  Jeremiah  Berry, 

A  slave  cannot  be  a  party  in  any  civil  action,  either  as  plaintiff  or  defendant, 
except  when  he  has  to  claim  or  prove  his  freedom.    C.  C,  Art.  177. 

As  emancipation  is  now  prohibited,  plaintiff  cannot  prosecute  this  suit  for.  his 
freedom.    Session  Acts  1857,  p.  55. 

It  is  objected  by  plaintiff,  that  this  suit  is  not  only  one  for  freedom,  but  also  for 
the  determination  of  the  question,  whether  the  Succession  of  Jeremiah  Berry,  or 
tint  of  his  daughter,  be  entitled  to  petitioner  as  a  slave. 

The  sole  interest  of  plaintiff  in  this  question  is,  that  he  may  successfully  enforce 
his  suit  for  freedom,  and  as  this  is  impossible  under  the  law  as  it  now  exists,  it 
would  be  useless  to  enter  into  such  an  investigation. 

The  judgment  ought  to  have  been  one  of  nonsuit,  for  the  plaintiff  may  hereaf- 
ter have  a  right  of  action  for  his  freedom,  if  he  be  entitled  to  it,  in  the  event  of 
a  change  of  the  law  relative  to  emancipation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  so  amend- 
ed, that  there  be  judgment  against  the  plaintiff  as  in  case  of  nonsuit,  instead  of 
a  final  judgment  for  the  defendants ;  and  that  the  judgment  so  amended,  be  af- 
firmed ;  and  that  appellees  pay  the  costs  of  appeal. 
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Jeanette  Mock  v.  J.  M.  Kennedy. 

Where  an  oflBoer  in  executing  a  writ  of  Jieri  facias  against  the  husband,  seizes  property  which  he  has 
good  reasons  to  know  is  the  separate  property  of  the  wire,  he  is  responsible  to  her  in  damages  ftir 
BQch  illegal  seizure. 

• 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
G.  it  C.  E.  Schmidt,  for  plaintiff.     T.  J,  Semmes,  for  defendant  and  appel- 
knt. 

Land,  J.  The  defendant  has  appealed  from  a  judgment  condemning  him  to  pay 
two  thousand  five  hundred  dollars  damages,  for  the  illegal  seizure  of  the  plaintiff's 
property,  under  a  writ  oi fieri  facias,  issued  in  the  suit  of  Rtibertson  A  Hudson  t. 
Augusts  Rose,  the  plaintiff's  husband,  from  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Louisiana. 

It  appears  from  the  evidence,  the  property  seized  consisted  of  a  stock  of  dry 
goods,  in  a  store-house  situate  at  the  comer  of  Girod  and  Tchoupitoulas  streets  in 
this  city,  and  was  in  the  possession  of  the  plaintiff,  who  was  carrying  on  busincBS 
in  her  own  name,  as  a  public  merchant,  and  was  separated  in  property  from  her 
husband.  It  further  appears  from  the  evidence,  that  the  defendant  had  previously 
seized  the  stock  of  goods  in  possession  of  the  plaintiff,  in  the  same  store-house,  in 
the  suit  of  A.  Joumay  <6  Co,  v.  A.  Rose,  her  husband  ;  that  she  enjoined  the  sale, 
and  upon  the  trial  of  the  injunction  suit,  she  was  decreed  to  be  the  owner  of  the 
property  seized,  and  the  defendant  perpetually  enjoined  from  selling  the  same  under 
the  writ  o{ fieri  facias  then  in  his  hands. 

It  further  appears  that  the  defendant  was  enjoined  from  selling  the  goods  seized 
in  the  suit  of  Robertson  &  Hudson  v.  A,  Rose,  and  that  this  injunction  vxis  also 
perpetuated,  on  the  ground  of  plaintiff's  separate  ownership  of  the  property  seized, 
and  that  the  judgment  was  affirmed  on  appeal  to  this  court. 

It,  therefore,  is  manifest,  that  the  defendant  had  good  reasons  to  know  that  the 
property  seized  at  the  suit  of  Robertson  ift  Hudson  was  not  the  property  of  the 
defendant  in  execution,  but  the  separate  property  of  this  plaintiff  before,  and  at  the 
date  of  the  seizure,  and  that  he  was  committing  an  act  of  tresspass  and  wrong  at 
the  instance  of  the  plaintiff  in  execution. 

The  damages  allowed  by  the  District  Judge  are  heavy,  but,  under  the  circum- 
stances of  the  case,  we  do  not  think  them  excessive. 

It  is,  therefore,  ordered,  ac|judged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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Robert  McGulloch,  Administrator,  v.  J.  D. 

Where  the  purchaser  of  property  at  a  soccosslon  sale  had  gooe  Into  possession  of  Iho  propJr^  ^nd   "•'  ^  ^g  ^\ 
compliod  with  the  terms  of  the  sale,  by  malcing  a  cash  payment  and  nimishing  lil^tetes  fcAhe      / 

balance  of  the  price— Held ;  That  the  adrntuistrator  could  not  sue  to  roacbid  the  sale,  ou  Ulrjcrgt^flit^^'    l  ]4  nj 

or  defects  in  the  tlUe  oT  the  purchaser.                                                                                                    |ll7  80l| 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Benjamin,  Bradford  dt  Finney,  for  plaintiff.    T.  A.  Bartlett,  for  defendant 
and  appellant 

Merbick,  C.  J.  We  take  this  case  as  stated  by  the  connsel  for  the  appellee, 
merely  premising  that  the  decision  of  this  court  referred  to,  was  one  against  Jose 
Martinez,  and  not  against  the  defendant,  Weaver.    It  is  stated  as  follows  : 

•*  In  pursuance  of  an  order  of  the  Second  District  Court  of  New  Orleans,  the 
property  belonging  to  the  successions  of  Newland  and  Eliza  Holmes,  of  which  the 
plaintiff  is  the  curator,  was  sold.  At  this  sale,  the  defendant,  Weaver,  purchased 
a  bouse  and  lot  at  the  price  of  62075,  payable  as  follows  : 

"  1.  Cash,  8518. 

^  2.  Three  promissory  notes  for  $51  87^  each,  payable  at  one,  two  and  three 
years  after  date,  S155  62. 

"  3.  Eight  promissory  notes,  each  for  $116  71,  payable  at  one  and  two  years 
after  date,  $933  68. 

"  4.  Four  promissory  notes,  for  $116  73i  each,  payable  at  three  years  after  date, 
$466  94." 

*'  The  sale  was  executed,  and  the  defendant  took  possession  of  the  property, 
which  he  has  ever  since  enjoyed. 

"  It  was  afterwards  decided  by  this  court,  that  the  sale  thus  made,  was  invalid. 

"  Your  Honors  say :  "  This  is  a  suit  for  partition,  instituted  by  one  represent- 
ing himself  to  be  the  attorney  in  fact  of  an  absentee,  who  is  of  age,  against  the 
co-heirs  of  said  absentee,  two  of  whom  are  of  full  age,  and  two  minors.  The  two 
minoiB  are  cited  through  their  tutor,  Thomas  Mushaway.  Mushaway  appeared, 
and  denied  the  power  of  attorney  of  the  petitioner,  and  pleaded  several  other 
exceptions.    The  two  defendants  who  are  of  age  filed  their  consent  to  the  parti-  * 

tion ;  and  the  court,  on  the  ex'parte  motion  of  the  counsel  of  the  plaintiff,  ordered 
a  sale  of  the  property,  without  a  formal  judgment  of  partition,  and  without  the 
dilatory  and  declinatory  exceptions  of  the  tutor  of  the  minors  having  been  dis- 
posed of. 

"  Your  Honors  have  thus  decided,  as  we  understand,  that  the  sale  thus  made 
was  in  pursuance  of  a  judgment  rendered  ex^rte,  under  circumstances  which  did 
not  warrant  the  exercise  of  any  such  authority  by  the  Judge  of  the  Second  Dis- 
trict Court  of  New  Orleans.  The  order  was  certainly  of  no  l^al  effect.  The 
sale  bad  been  executed,  as  we  have  said,  and  the  defendant  was  in  possession  of 
the  property,  enjoying  its  fruits  and  revenues ;  but  the  sale  was  unquestionably 
null,  being  a  sale  of  the  property  of  a  succession  belonging  in  part  to  minors,  in 
the  absence  of  any  legal  showing,  of  all  circumstances  and  of  all  formalities,  which 
the  law  requires  to  support  such  an  alienation.  Both  parties,  then,  the  curator 
as  well  as  the  defendant,  were  in  a  false  position." 

"  The  defendant  had  the  property,  but  no  title ;  and  the  curator  had  the  defen- 

^  -  T 
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HcOouoQB  dant*8  notes  for  the  purchase  moneyi  which  were  without  oonsideratioD,  and  could 
Wkatbb.  not  be  collected.  Justice  required  that  the  sale  should  be  rescinded,  and  both 
parties  placed  where  they  were  before  the  sale.  Acting  upon  this  view,  the  cura- 
tor tendered  the  defendant  all  the  money  which  he  had  paid,  with  dght  per  cent, 
per  annum  interest  from  the  date  of  payment,  and  all  the  notes  which  he  had 
given  for  the  credit  part  of  the  price,  and  demanded  a  reconveyance  of  the 
property  and  an  account  of  the  rents.  The  defendant  offered  to  reoonvey,  upon 
receiving  the  cash  paid  with  interest,  and  his  notes,  and  upon  the  farther  condi- 
tion, that  he  should  be  allowed  to  retain  the  rents  and  revenues." 

The  distinction  between  the  present  case  and  that  of  Martinez  exists  in  the 
fact,  that  Weaver  complied  with  the  terms  of  sale,  and  went  into  the  possession 
of  the  property,  whilst  Martinez  refused  to  accept  the  sale  and  comply  with  its 
terms,  because  there  was  a  cloud  upon  the  title  offered  him.  The  cases  are,  there- 
fore, different,  and  are  governed  by  different  provisions  of  law,  as  is  explained  in 
the  case  of  Gassen  v.  Palfrey,  9  An.,  560,  referred  to  by  the  court,  as  decisive  of 
the  case  of  Martinez,  But  in  this  case.  Weaver  has  gone  into  possession,  and 
complied  with  the  terms  of  sale,  without  discovering  or  caring  to  urge  the  defects 
which  are  said  to  exist  in  the  title.  He  says  now,  that  he  is  content  with  the 
title  which  he  has  acquired,  and  that  he  will  risk  any  disturbance,  relying  solely 
upon  his  right  to  demand  security  for  the  restoration  of  so  much  of  the  price  as 
remains  unpaid,  whenever  he  shall  be  called  upon  to  pay  the  same. 

As  Weaver  has  no  action  against  the  administrator  to  rescind  the  sale  until 
evicted,  so  also  he  cannot  be  compelled  to  rescind  against  his  will,  and  he  may 
well  impose  any  conditions  he  pleases  upon  all  parties  bound  by  the  sale  who 
demand  a  rescission.  C.  G.  2476,  2535,  2538 ;  7  N.  S.  272  ;  2  L.  R.  242 ;  Bessy 
y.  Pintado,  3  L.R.490;  16 L.  R.  505;  10  L.  R.  120;  and  Succession  of  Deve- 
reux,  13  An.  33. 

It  may  be  that  the  cloud  which  rested  upon  the  title  of  the  purchasers  will  be 
removed  by  a  final  desree  of  partition,  uid  that  the  minor  heirs,  when  they  shall 
arrive  at  the  age  of  majority,  will  neither  find  it  their  interest  nor  inclination  to 
disturb  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  said  rule  taken  against 
the  said  Joseph  D.  Weaver  be  discharged,  and  that  the  appdlee  pay  the  costs  of 
both  courts. 


S.  D.  McCcTCHEON  V,  John  Angelo. 

Proof  of  poflsoaston  as  owner  is  gufflctent  to  mAintain  an  action  of  damages  Ibr  ti^Jary  done  to  a  slave. 
Tbe  aothortty  given  by  law  for  the  use  of  fire-arms  by  Aroeholders,  in  the  arrest  of  slaves  under  cer- 
tain ciroomstanoes,  is  not  to  be  extended  beyond  the  express  terms  of  the  statute. 

APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  Foulhouze,  J. 
/.  M.  Davidson,  for  plaintiff.     Collens  ^  Wooldrtdge  and  /.  McConndl, 
for  defendant  and  appellant. 

Merrick,  C.  J.    The  plaintiff  is  the  owner  of  a  negro  slave,  whose  eyesight 
was  utterly  destroyed  by  shot  fired  from  a  gun  by  the  defendant. 
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It  seems  that  some  one  haying  heard  a  noise  in  Angdo's  yard,  informed  him  of     McdncmoM 
the  fact ;  whereupon  he  took  his  gun,  went  upon  the  gallery,  and  seeing  some        Ain»u>. 
one  gomg  from  his  chicken-hoose,  he  called  three  times  to  the  person  to  stop, 
which  not  being  done,  he  fired ;  he  then  went  oat  to  catch  and  tie  the  man,  but 
was  prevented  by  the  witness  and  two  others,  and  by  the  running  away  of  the 
person  at  whom  he  shot. 

The  person  shot  proved  to  be  the  slave  of  plaintiff,  who  lived  a  short  distance 
from  the  defendant,  on  the  opposite  bank  of  the  Mississippi  River. 

The  action  is  brought  to  recover  damages  for  the  injury  to  the  slave,  which 
deprives  the  owner  of  his  services,  and  entails  upon  him  the  charge  of  taking  care 
of  a  n(^ro  who  has  thus  become  helpless  and  a  constant  burden  upon  the  owner. 

The  defence  to  the  action  pleaded  in  the  answer,  is  a  general  denial  and  a  claim 
in  reconvention  of  $1500  for  the  libel  contained  in  plaintiff's  petition,  and  the 
damage  occasioned  by  the  action. 

Judgment  was  rendered  in  favor  of  phuntiff  for  $1500,  and  the  defendant  takes 
a  devolutive  appeal 

I.  The  first  ground  of  defence  assumed  in  this  court  is,  that  there  is  no  written 
evidence  of  title  adduced  by  the  plaintiff.  We  are  of  the  opinion,  that  the  proof 
of  plaintiff's  possession  as  owner  was  sufficient  to  enable  him  to  recover.  Wrong- 
doers and  tresspassers,  without  color  or  title,  cannot  compel  parties  in  possession, 
as  owners,  to  exhibit  their  titles. 

n.  We  see  no  objection  to  the  testimony  of  Dr.  Eagan  as  to  the  value  of  the 
negro.  He  states  that  he  believes  the  negro  to  have  been  worth  $1800.  Wit- 
nesses commonly  testify  to  value  in  this  manner,  and  if  the  negro  did  not  possess 
the  usual  qualities  of  slaves  of  his  age  or  appearance,  defendant  could  have  shown 
it  by  a  cross^xamination  or  other  proof. 

in.  It  is  further  contended,  that  the  law  authorized  the  course  pursued  by 
defendant,  Ist,  because  the  negro  was  committing  a  felony,  and  2dly,  because  he 
did  not  stop  when  commanded.  The  facts  do  not  sustain  the  first  of  these  posi- 
tions. As  it  regards  the  other,  it  is  true  that  it  is  provided  by  law  that  **  if  any 
slave  shall  be  found  absent  from  his  usual  place  of  working  or  residence,  without 
some  white  person  accompanying  him,  and  shaQ  refuse  to  submit  himself  to  exa- 
mination, any  freeholder  shall  be  permitted  to  seize  and  correct  him ;  and  if  he 
should  resist  or  attempt  to  escape,  the  freeholder  is  authorized  to  make  use  of  arms, 
but  to  avoid  killing  the  slave ;  but  should  the  slave  assault  and  strike  him,  he  is 
authorized  to  kill  him."  Bullard  &  Gurry's  Digest,  pp.  53, 54,  and  Rev.  Stat,  p. 
59,  sec.  71.  But  the  defendant  has  not  relied  on  this  statute,  as  a  justification, 
in  his  answer,  and  the  proof  does  not  enable  us  to  say  that  he  was  a  freeholder,  or 
had  any  right  to  use  fire-arms  in  order  to  compel  the  negro  to  submit  to  an  exa- 
mination, if  such  were  his  object. 

On  this  branch  of  the  case,  we  adopt  with  approbation  what  was  said  in  the 
case  of  Blanchard  v.  Dixon,  4  An.,  58.  Mr.  Justice  King,  as  the  organ  of  the 
court,  says  : 

*'  The  provisions  of  the  sections  under  consideration  are  departures  from  the 
general  law,  and  must  be  strictly  construed.  In  the  absence  of  this  express  legis- 
lation, no  citizen  could  legally  assume  to  interfere  with  the  property  of  his 
neighbor  in  the  manner  authorized  by  the  statutes.  The  extraordinary  powers  it 
confers  in  relation  to  slaves,  has  been  confided  to  a  certain  specified  class  of  citi- 
zens, to  whose  prudence  and  discretion  the  Legislature  supposed  they  could  be 
safely  intrusted.    Freeholders  alone  are  authorized  by  the  law  invoked,  to  seize 
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UcOmauox  ^j^  correct  slaves  who  are  found  absent  from  their  homes,  withoat  a  written  per- 
^»oBa  mission  and  unaccompanied  by  a  white  person,  and  to  use  anns  in  the  event  of 
resistance  or  of  an  attempt  to  escape.  The  authority  cannot  be  extended  beyond 
the  express  terms  of  the  statute.'' 

'*  The  defendant  could  only  have  availed  himself  of  the  protection  of  the  statute 
on  which  he  relies,  by  bringing  himself  within  its  provisions,  and  showing  himself 
to  be  a  freeholder.  This  he  has  neither  allied  nor  proved ;  and  under  the  evi- 
dence, we  think  he  is  answerable  for  damages  which  the  plaintiff  has  sustained." 

The  case  of  Duperier  v.  Dautrtvej  12  An.  664,  relied  on  by  defendant,  is  not 
in  point.  The  parties  who  attempted  to  arrest  the  slave  in  that  case,  composed 
the  patrol,  and  were  in  discharge  of  a  duty  imposed  by  law. 

The  case  of  Bibb  v.  Hebert,  3  An.  132,  was  that  of  one  slave  killing  another, 
and  of  course,  the  statute  under  consideration  could  not  apply. 

It  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment  of  the 
lower  court  be  affirmed  with  costs. 


Reding,  Pasteur  &  Co.  v,  T.  Ridge  ct  al. 

An  affldavit  to  obtain  an  attachment,  that  the  plaintiff  really  believes  and  has  Just  groonds  to  aiiprc- 
hond  that  the  defendant  may  d^art  from  the  State,  ftc.,  is  Insufficient.  The  affidavit  must  bo  post 
tive  as  required  by  Art  242  of  the  Oodo  of  Practice. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HoweU,  J. 
Michd  <ft  Koontz,  for  plainti£b  and  appellants.     /.  McConndl,  for  defen- 
dants. 

Land,  J.  The  plaintiff  are  appellants  from  the  judgment  dissolving  the  writ 
of  attachment  issued  in  this  case. 

The  District  Judge,  m  his  reasons  for  judgment,  says :  "  The  affidavit  in  this 
case,  allies  that  the  affiant  verily  believes  and  has  just  grounds  to  apprehend 
that  said  Thomas  Ridge  may  depart  from  the  State  of  Louisiana  permanently, 
without  leaving  in  it  sufficient  property  to  satisfy  plaintiffs'  demand. 

This  is  somewhat  too  uncertain  to  come  within  the  strict  meaning  of  the  law ; 
the  affiant  should  state  that  he  believes  that  the  defendant  is  on  the  eve  of  ,  or 
about  leaving  the  State  permanently. 

The  word  *  may/  intimates  a  doubt  in  the  mind  of  the  affiant,  and  leaves  the 
time  of  the  departure  very  indefinite,  '  non  constat,*  that  defendant  will  depart 
before  the  plaintiff  can  obtain  a  judgment  or  have  his  property  seized." 

We  concur  with  the  District  Judge,  that  the  affidavit  should  hoYeheea  positive 
as  required  by  Article  243  of  the  Code  of  Practice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs,  and  that  the  caose  be  remanded  for  farther  proceedings  according  to 
law. 
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City  of  New  Orleans  v.  Eliza  Costello. 

AMnming  that  the  taz  of  $260  aasefloed  against  every  person  wlio  boards  or  rents  rooms  to  lewd  and 

abandoned  women  Is  legal,  the  city  aotborities  might  bo  authorised  to  impose  a  penalty  upon  all 

persons  who  should  sot  up  the  occupation  or  open  a  house  of  the  descriptton,  without  first  taking  mi 

a  Uconse.    Ihis  would  be  a  mere  police  regulation. 
The  corporation,  however,  exceeds  its  powers  in  hnpostaig  tanprlsonment  of  not  less  than  one  calendar 

month,  by  the  ordinance  of  March  lOtb,  1867. 
Section  3d  of  the  ordinance  authorizing  a  prosecution  before  the  Becorder,  does  not  violate  Article  108 

of  Uie  Ooostitution. 
The  fourth  section  of  the  ordinance  under  which  this  suit  is  instituted,  ss  amended  by  the  first  section 

or  Uie  ordhiance  of  27th  of  March,  1857,  does  appear  to  violate  sections  108  and  105  of  the  Act  of 

1860,  pp.  168, 159. 
The  ninety-second  sectkm  of  the  Act  of  1866, p.  144,  relative  to  crimes  and  oflTenccs,  does  not  prevent 

Uie  city  from  levying  a  taz  upon  boarding  houses  kept  for  these  people,  provided  they  do  not  license 

houses  of  tliis  class. 

APPEAL  fipom  the  Second  District  Court  of  New  Orieans,  Morgan,  J. 
Laviile  4t  Mord,  for  plaintiff  and  appeUant.    L.  M.  Day  and  M.  M,  Rey- 
noldsy  for  defendant. 

Mbrbiok,  C.  J.  This  suit  is  institated  to  recover  of  the  defendant  a  tax  of 
9250  aflDcnood  nnder  an  ordinance  of  the  city  of  New  Orleans  of  10th  of  March, 
1857,  levying  a  tax  of  that  amount  against  every  person  who  boards  or  rents 
rooms  to  lewd  and  abandoned  women. 

The  defendant  excepted,  that  the  ordinance  is'  illegal,  nnconstitational  and  void. 
Jadgment  being  for  the  defendant,  the  city  appeals. 

We  hare  thought  it  best  in  this  case,  briefly  to  consider  the  objections  to  the 
ordinance,  although  a  single  objection  may  be  decisive  of  the  case. 

AsBunung  that  the  tax  is  legal,  the  city  authorities  might  be  authorized  to 
impose  a  penalty  upon  all  persons  who  should  set  up  the  occupation  or  open  a 
house  of  the  description  without  first  taking  out  a  license.  For  such,  we  think, 
would  be  a  mere  police  regulation  rendered  necessary  by  the  character  (^  the  oc- 
cupants and  visitors  of  the  house,  and  the  danger  of  disturbance  of  the  public 
peace. 

This  regulation  the  city  has  the  power  to  inforce,  by  a  penalty  not  exceeding 
one  hundred  dollars  fine,  and  in  default  of  payment,  by  imprisonment  not  exceed- 
ing one  month. 

But  as  the  ordinance  declares  that  the  imprisonment  shall  not  be  less  than  one 
month,  perhaps  that  and  the  hiw  together  would  be  construed  to  mean  that  the 
imprisonment  shall  not  be  less  than  thirty  days,  nor  more  than  one  calendar 
month,  but  then  it  might  happen  that  the  calendar  mcmth  in  question  would  be 
len  than  thirty  days.  Hence,  whether  the  month  be  taken  to  be  either  lunar  or 
calendar,  the  imprisonment  exceeds  the  power  of  the  corporation.  See  French 
Penal  Code,  Art  40 ;  1  Go.  litt  135-6  ;  2  Bhhck.  141 ;  4  Kent  Com.  94,  95, 
note ;  1  Boavier  Inst  p.  284;  United  States  Dig.  vol  3,  No.  30 ;  0.  0.  2055 ; 
6  Term.  Rep.  224. 

The  case  of  Mvnidfality  No,  1  V.  Pance,  6  An.  515,  is  not  in  point  For  the 
penalty  there  imposed,  was  to  enforce  the  collection  of  a  tax.    See  GuUlotU  v. 

City  of  New  Orkans,  12  An.  432 ;  Acts  of  1852,  p.  48,  sec.  22,  and  1805,  p. 
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N«w  ORLBun  62 ;  Revised  Statutes  of  1852,  p.  112,  aec.  29,  and  p.  114,  sec.  35 ;  ReTised 
GosRiLo.       Statutes,  p.  373,  sec.  62. 

The  3d  section  of  the  ordinance  aathorizing  a  prosecution  before  the  Recorder, 
does  not  yiolate  Article  one  hundred  and  three  of  the  Constitution,  which  re- 
quires prosecutions  to  be  by  information  or  indictment,  because  the  same  Consti- 
tution expressly  authorizes  the  Legislature  to  vest  in  the  city  Recorders  snch 
criminal  jurisdiction  as  may  be  necessary  for  the  punishment  of  minor  oficnces 

ad  crimes,  and  as  the  police  and  good  order  of  this  city  may  require.    Art.  124. 

fnd  this  power  has  been  conferred  upon  the  Recorders  by  express  legislation. 

Act  1856,  p.  142,  sec.  28 ;  Act  1852,  p.  48,  sec.  22,  and  p.  49,  sec.  27 ;  Act  of 

1836,  p.  35,  sec  19 ;  Act  of  1840,  p.  50,  sec.  5  ;  and  Act  of  1820,  p.  20,  sec  1 ; 

Revised  Statutes,  1852,  p.  141,  sec  133. 

The  fourth  section  of  the  ordinance  under  which  this  suit  has  been  instituted, 
as  amended  by  the  first  section  of  the  ordinance  of  27th  of  March,  1857,  docs 
appear  to  violate  sections  103  and  105  of  the  Act  of  1856,  pp.  158, 159.  Be- 
cause the  fourth  section  of  the  ordinance  is  clearly  a  tax  known  as  a  license  on  a 
calling,  and  was  (under  the  law  as  it  then  stood)  payable  in  the  month  of  Janua- 
ry, and  must  expire  the  31st  day  of  December  of  each  year. 

This  section  is  as  follows  : 

"  Sec  4.  Be  it  ordained;  &c;  That  an  anntud  license  tax  of  one  hundred  dol- 
lars be,  and  the  same  is  hereby  levied  upon  each  and  every  woman  or  girl 
notoriously  abandoned  to  lewdness,  occupying,  inhabiting,  or  living  in  any  house, 
building  or  room  within  the  limits  prescribed  in  the  first  section  of  this  ordinance, 
but  not  in  contravention  thereof,  and  an  annual  tax  of  two  hundred  and  fifty 
dollars  upon  each  and  every  person  keeping  any  house,  room  or  dwelling  for  the 
purpose  of  renting  rooms  to,  or  boarding  lewd  and  abandoned  women,  which 
said  tax  shall  be  payable  in  advance  on  the  first  day  of  April  of  each  year." 

Now,  as  the  ordinance  makes  the  annual  tax  payable  in  advance,  on  the  first 
day  of  April  of  each  year,  the  license  is  continued  by  implication  to  the  first  day 
of  April,  and  the  portion  of  the  ordinance  under  consideration  is  in  contraven- 
tion of  the  Act  of  the  Legislature,  and  so  iar  void.    See  Acts  1858,  p.  1. 

The  case  might  have  been  difierent,  perhaps,  if  the  ordinance  had  simply  levied 
a  tax  for  the  year  1857,  leaving  the  license  to  expire  December  31st  of  that  year, 
instead  of  prescribing  regulations  difierent  firom  the  statute. 

The  92d  section  of  the  Act  of  1855,  p.  144,  relative  to  crimes  and  oflfences, 
does  not  prevent  the  city  fi*om  levying  a  tax  upon  boarding-bouses  kept  for  these 
people,  provided  they  do  not  license  disorderly  houses  of  this  class. 

And,  because  the  calling  is  subject  to  taxation,  it  by  no  means  follows,  that  a 
house  kept  for  this  class  of  people  shall  be  subject  to  the  same  tax  as  other  board- 
ing-houses, merely  because  the  city  ordinance  calls  the  house  a  boarding-house  for 
lewd  and  abandoned  women,  instead  of  using  the  true  or  another  name  for  tin 
establishment.  We  can  discover  no  reason  why  such  establishments  should  be 
classed  with  respectable  boarding-houses,  and  subjected  to  a  tax  uniform  with 
them. 

We  do  not  perceive  in  what  particulars  sections  II  and  14  of  the  ordinance 
are  in  conflict  with  the  Constitution  of  t&e  United  States.   See  12  An.,  p.  434. 

Judgment  affirmed. 
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E.  S.  Green  u  S.  K.  Green. 

The  reputed  father  of  a  child,  who  has  introtluced  the  mother  as  his  wife  and  the  child  as  his  son,  will 
not  be  permitted  afterwards  to  bastardize  such  issae. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointc  Coupee,  Railiff,  J. 
U,  B.  d  E.  Phillips,  for  plaintiff.  W.  Beatty,  W.  Cooley  and  C.  Rosdius, 
ibr  defendant  and  appellant. 

Cole,  J.  This  suit  is  instituted  by  the  plaintiff,  as  heir  of  his  mother,  to  re- 
cover certain  slaves  inherited  by  him  from  his  deceased  mother,  which  are  now  in 
possession  of  the  defendant.  • 

The  evidence  establishes  that  his  mother  formerly  lived  with  the  defendant,  that 
he  introduced  her  into  society  as  his  wife,  and  they  were  regarded  by  the  com- 
munity as  man  and  wife;  that  he  and  his  supposed  mother  acknowledged 
petitioner  to  be  their  son,  and  they  treated  him  as  such  ;  that  they  afterwards 
separated,  and  Mrs.  Green  married  Mr.  Ives,  from  whom  she  also  separated  and 
returned  to  Mr.  Green  with  whom  she  lived  till  her  death,  which  took  place  a  few 
months  after  her  arrival. 

It  is  also  shown,  that  at  the  time  of  her  death  she  was  the  owner  of  the  slaves 
now  sued  for,  that  she  died  at  the  house  of  the  defendant,  who  took  all  of  the 
slaves  into  his  possession. 

That  defendant  afterwards  married  Miss  Birdwell,  by  whom  he  has  several 
children. 

Defendant  answered  by  a  general  denial,  and  claimed  to  be  the  owner  of  the 
negroes,  bnt  he  has  failed  to  exhibit  any  title  to  the  same. 

Before  going  into  the  trial,  defendant  filed  a  motion  requiring  plaintiff  to  elect 
whether  he  would  daim  as  the  legitimate  or  illegitimate  child  of  his  mother. 

The  motion  was  properly  overruled. 

It  is  sometimes  impossible  for  a  child  to  know  with  certainty  whether  he  be 
legitimately  begotten  or  not ;  besides,  the  motion  came  with  a  bad  grace  from  the 
one  presumed  to  be  the  &ther,  who  was,  perluq)S,  better  able  to  give  information 
upon  the  subject  than  any  other  person. 

We  are  of  opinion,  that  the  introduction  to  the  world,  by  defendant,  of  Mrs. 
Chreen,  as  his  wife,  and  plaintiff  as  his  child,  joined  with  the  recognition  of  plain- 
tiff by  Mrs.  Green  as  her  child,  prevent  defendant  from  now  successfully  seeking 
to  bastardize  plaintiff  in  order  to  enjoy  the  possession  of  property  which  never 
belonged  to  him,  and  for  which  he  has  no  title  whatever. 

Judgment  affirmed,  with  costs. 
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iw  ***  State  u  C.  Holland. 
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<wAj  Where  In  a  criminal  case  the  Jadge  a  quo  refused  an  application  for  a  new  trial,  based  on  the  ground 

I  14      40  of  newly  discovered  testimony  and  the  failure  of  tlie  ShcrifT  to  summon  witnesses,  stating  that  he 

|ll2    334  disbelieved  the  affidavit  of  the  accused— IfcIcZ .-  That  Che  refusal  to  grant  a  new  trial  could  not  on 

appeal  be  assigned  as  error. 

An  indorsement  or  memorandum  of  the  Oork  upon  the  indictment  Is  not  properly  a  part  of  the 

record. 

APPEAL  from  the  First  District  Conrt  of  New  Orleans,  Hunt,  J. 
Vaughn  dt  Thomas,  for  appellant.    3f.  A,  Foute,  District  Attorney,  for 
the  State. 

Mbrbick,  G.  J.  The  accused  in  this  case  is  sent^oed  to  two  years  imprison- 
ment in  the  penitentiary. 

He  appeals,  and  his  coansel  as8igni>  as  error  the  refusal  of  the  Jadg4  a  quo  to 
grant  a  new  trial  and  a  rendition  of  judgment  without  reasons. 

The  application  for  a  new  trial  was  based  on  the  ground  of  newly  discovered 
testimony  and  the  failure  of  the  Sheriff  to  summon  witnesses.  The  District  Judge 
states  that  he  disbelieves  the  affidavit  of  the  accused.  It  is,  therefore,  clear  that 
no  question  of  law  can  be  predicated  upon  the  refusal  of  the  Judge  to  grant  the 
new  trial.    See  State  v.  Johnson,  11  An.  422,  and  cases  there  cited. 

The  judgment  is  as  follows : 

"  And  the  said  Constantine  RoUand  being  present  at  the  bar,  in  the  cus{x)dy  of 
the  Sheriff,  and  being  ready  to  receive  the  sentence  of  the  law  on  the  verdict  of 
the  jury  of  26th  May,  1858,  finding  him  guilty  of  embezzlement,  and  having 
nothing  to  offer  in  arrest  of  judgment — it  is  ordered,  that  in  consideration  of  the 
above  verdict  and  the  81st  section  of  an  Act  of  the  Legislature  of  the  State  of 
Louisiana,  entitled  An  Act  relative  to  crimes  and  ofifences,  approved  18th  March, 
1855,  that  the  said  Constantine  RoUand  for  his  oflfenoe  aforesaid,  viz :  embezzle- 
ment, be  sentenced  to  two  years  imprisonment  at  hard  labor  in  the  penitentiary, 
and  to  pay  the  costs  of  this  prosecution." 

The  foregoing  judgment  does  not  violate  the  Constitution,  for  it  is  manifest  it 
was  not  rendered  without  reasons. 

The  supposed  judgment  to  which  we  have  been  referred  by  the  counsel  of  the 
accused  is  but  an  indorsement  or  memorandum  of  the  Clerk  upon  the  indictment. 
It  is  properly  no  part  of  the  record. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed,  with  costs. 
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Pelagie  Brown,  f.  w.  c.  v,  Ursin  Raby. 

A  slavd  claiming  to  bo  a  dalu  liber,  whose  master  is  a  resident  of  another  State,  cannot  have  her 
rights  Jadlcially  Investigated  in  this  State.  She  should  resort  to  the  oonrls  of  the  State  in  which 
her  master  is  domiciliated. 

Under  our  present  law  no  slave  can  be  emancipated,  and  a  slave's  right  to  freedom  cannot  be  estab- 
lished bore  according  to  the  laws  of  another  State. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
H.  Gaitker,  for  plaintiff  and  appellant     T,  Drouet,  for  defendant. 

CoLB,  J.  Plaintiff  was  arrested  and  lodged  in  jail  as  a  runaway  slave  belong- 
ing to  defendant ;  whereupon  she  presented  a  petition,  averring  that  she  was  pur- 
chased from  Mary  Walker j  her  former  mistress,  by  Branch  Walden,  who  lives  in 
the  city  of  Mobile,  with  the  special  condition  of  emancipating  her  ;  that  she  is  a 
statu  liber  by  the  laws  of  Louisiana,  and  is  entitled  to  be  emancipated  ;  that 
the  said  Walden  will  emancipate  her,  as  soon  as  he  will  come  to  New  Orleans ; 
that  she  is  entitled  to  the  protection  of  the  laws  of  Louisiana  to  prevent  the  de- 
fendant from  removing  her  from  this  State,  and  prays  for  a  writ  of  sequestration 
ordering  ihe  Sheriff  to  sequester  her,  until  Walden  comes  to  the  city  to  set  her 
free. 

In  accordance  with  her  prayer  she  was  sequestered. 

A  motion  was  afterwards  made  to  dismiss  the  suit  on  severs]  grounds. 

The  suit  was  dismissed  and  plaintiff  has  appealed. 

The  evidence  establishes  that  the  defendant  is  a  resident  of  the  State  of  Mis- 
sissippi ;  that  he  came  to  New  Orleans  with  plaintiff  in  his  possession,  and  a 
short  time  afterwards  he  was  obliged  to  leave  the  city  without  plaintiff,  she  hav- 
ing run  away. 

We  are  of  opinion  that  she  ought  not,  under  such  circumstances,  be  permitted 
to  have  her  rights  judicially  investigated  in  this  State,  but  oyght  to  resort  to 
the  courts  of  Mississippi,  where  her  master  resides.  Marshall  V.  Watregant,  13 
An. 

Besides,  she  claims  to  be  emancipated  by  Walden,  who  is  not  a  party  to  the 
suit 

The  counsel  of  plaintiff  has  asked  us  to  have  the  case  remanded  in  order  to 
enable  plaintiff,  with  the  aid  of  amended  pleadings,  to  try  the  case  on  its  merits, 
and  establish  the  validity  of  her  claim  to  freedom  according  to  the  laws  of  Ala- 
bama. 

It  would  be  useless  to  remand  the  cause,  as  under  our  present  laws  no  slave  can 
be  emancipated. 

Judgment  affirmed,  with  costs. 
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State  op  Loxjisiana  v.  Joseph  Lindsey. 

The  reftiBal  of  the  Judge  of  the  criminal  court  to  grant  a  continoanco  on  the  alfldavit  of  the  accused , 
which  the  Judge  did  not  beliere  to  be  true,  cannot  be  wwignod  as  error  of  law  on  appeal. 

After  the  Jury  liet  had  been  called  over  In  the  presence  of  the  accused  and  his  counsel,  and  Ave  jurors 
had  been  sworn,  and  four  peremptory  challenges  had  been  made  by  the  prisoner,  his  counsel  mored 
for  a  continuance,  on  the  ground ,  that  various  Jurors  in  the  list  were  not  in  attendance ,  nor  within  the 
Jurisdiction  of  the  court,  and  were  not  liable  to  Jury  service,  and  that  some  of  them  had  been  excused 
previous  to  the  list  being  served  on  the  prisoner— Held.*  Iliat  the  accused  must  be  considered  as 
having  waived  any  oljection  be  may  have  liad  to  the  panel,  and  that  it  was  too  lato  to  move  for  a 
continuance. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunt,  J. 
E.  W,  Mclise,  Attorney  Qeneral,  for  the  State.    A,  P.  Fidd,  for  defendant 
and  appeUant. 

MsftucK,  C.  «r.  The  accused  haying  been  convicted  of  a  capital  offence  and 
sentenced  to  undergo  the  penalty  of  death,  has  taken  this  appeal. 

No  assignment  of  error  has  been  made  ;  no  brief  has  been  filed,  nor  oral  ar^ 
gument  presented  to  this  court  on  behalf  of  the  prisoner. 

Not  knowing,  therefore,  on  what  particular  grounds  the  accused  expects  a  re- 
versal of  the  judgment  of  the  lower  court,  we  shall  examine  his  bills  of  excep- 
tion and  such  grounds  contained  in  the  motion  for  a  new  trial,  as  are  proper 
to  be  considered  by  this  court. 

I.  The  first  bill  of  exception  is  to  the  refusal  of  the  Judge  to  grant  a  continu- 
ance on  the  affidavit  of  the  counsel  on  account  of  the  non-attendance  of  certain 
witnesses.  The  District  Judge  did  not  credit  the  affidavit.  No  question  of  law 
is,  therefore,  presented  by  this  bill    See  State  v.  Kennedy,  11  An.  479. 

II.  It  appears  by  the  second  bill  of  exception,  that  after  the  jury  list  had 
been  called  over  in  the  presence  of  the  accused  and  his  counsel,  and  after  five 
jurors  had  been«wom,  and  four  peremptory  challenges  had  been  made  by  the 
defendant,  and  after  the  thirty-fourth  juror  on  the  list  had  been  called  to  the  book, 
the  couDsel  for  the  accused  moved  the  court  for  a  continuance,  on  the  ground,  that 
various  jurors  in  the  list  served  on  the  24th  of  April  were  not  in  attendance,  nor 
within  the  jurisdiction  of  the  court  on  the  24th  of  April,  and  not  liable  to  jury 
service,  and  some  of  them  had  been  excused  previous  to  that  time,  and  ought  not 
to  have  been  placed  on  the  list,  inasmuch  as  it  was  calculated  to  embarrass  and 
confuse  defendant  in  his  selection  of  a  jury ;  said  list  being  insuffici^t  in  law  and 
not  a  compliance  therewith.  That  the  court  overruled  the  motion  and  the  accused 
excepted. 

It  further  appears,  that  some  of  the  jurors  had  been  excused  for  sufficient 
cause,  and  that  others  were  absent  from  the  city  or  not  served,  and  others  who 
were  in  the  city,  and  whose  presence  could  have  been  procured  by  the  process  of 
attachment,  were  not  in  attendance.  The  list  consisted  of  seventy-two  jurors, 
twenty-four  of  whom,  including  those  excused  and  absent,  were  not  present  on 
the  day  of  trial.  But  it  does  not  appear  that  the  accused  made  any  objection  to 
proceeding  to  empannel  the  jury  until  five  jurors  were  sworn,  nor  that  he  required 
the  absent  jurors  to  be  brought  in  by  attachment,  before  proceeding  with  the 
cause.  The  accused  must,  therefore,  be  considered  as  having  waived  any  objec- 
tion be  may  have  had  to  the  panel,  and  it  was  too  late  to  move  for  a  continuance  on 
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that  aocoimt    State  v.  Benjamin,  7  An.  47  ;  same  v.  Viaux,  8  An.  514 ;  same  v.         ^^™ 

Maxant,  10  An.  743  ;  same  y.  Jackson,  12  An.  681 ;  same  v.  Nolan,  15  An.  276.       Ldiiwbt. 
ni.  As  to  the  motion  for  a  new  trial,  the  only  matters  which  we  can  consider 

are  those  contained  in  the  bills  of  exception,  which  are  reiterated  in  the  motion. 

We  have  nothing  to  add  to  what  we  have  already  observed  in  regard  to  the  bills 

of  exception.    If  the  bills  show  no  error,  it  was  not  error  to  refuse  a  new  trial 

on  account  of  matters  therein  set  forth. 
We  discover  no  error  in  the  record  to  jnstiiy  a  reversal  of  the  judgment 
It  is,  therefore,  ordered,  acljndged  and  decreed  by  the  court,  that  the  judgment 

of  the  lower  court  be  affirmed,  with  costs. 


Elisha  S.  Austin  v,  James  Vauohan  and  E.  Hili^ 

A  partner  cannot  obtain  Judgment  against  his  copartnera  for  a  debt  due  faloi  by  the  partnership,  when 
it  Is  shown  thai  the  partnership  aoooonts  are  unsettled,  and  that  the  Jadgment  asked  for  wiU  not 
hare  the  effect  of  a  final  liquidation  of  the  partnership  aflairs. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Singleton  <&  Clack,  for  plaintiff  and  appellant.     Simonds  dt  Turner,  for  de- 
fendants. 

Land,  J.  The  plainti£&  and  defendants  were  the  owners  of  the  steamer  D.  S. 
Stacy,  employed  in  carrying  personal  property  for  hire.  The  plaintiff  instituted 
this  suit  against  his  copartners  for  the  recovery  of  a  specific  debt  due  him  from 
the  partnership.  The  copartner,  Vaughan,  pleaded  in  compensation  specific  debts 
due  from  plaintiff  to  the  partnership.  The  compensation  opposed  by  Vaughan 
was  allowed  by  the  judgment  of  the  lower  court,  and  the  plaintiff  condemned  to 
pay  the  difference  between  his  demand  and  the  amount  opposed  in  compensation. 

The  evidence  shows  that  the  partnership  accounts  are  unsettled,  and  that  a 
jadgment  in  this  case  on  the  demands  of  plaintiff  and  defendants,  will  not  have 
the  effect  of  a  final  liquidation  of  the  partnership  affairs — ^the  legal  consequence 
of  which  may  be,  under  the  judgment  of  the  lower  court,  to  condemn  the  plain- 
tiff to  pay  Vaughan  a  partnership  debt,  when  Vaughan  really  may  be  a  debtor  of 
plaintiff  on  partnership  account.  The  judgment  should  have  been  one  of  non- 
suit as  to  the  demands  of  both  partners. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed ;  and  proceeding  to  render  such  judgment  as  should  have  been  ren- 
dered by  the  lower  court :  It  is  ordered,  adjudged  and  decreed,  that  there  be  judg- 
ment in  favor  of  defendant  as  in  case  of  nonsuit  on  plaintiff's  demand ;  and  that 
there  be  judgment  in  favor  of  plaintiff,  as  in  case  of  nonsuit,  on  the  demand 
opposed  in  compensation.  It  is  frirther  decreed,  that  the  defendant  and  ap- 
pellee pay  the  costs  of  this  appeal ;  and  that  plaintiff  pay  the  costs  of  the  lower 
court. 
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E.  H.  RoQUEST  V,  Antoinette  Boutin. 

Neither  a  rescission  of  the  sale  nor  a  reducUon  of  the  price  can  be  claimed  by  the  parcbaser  of  a  slave 
affected  with  a  redhibitory  disease,  if  he  neglects  to  procure  the  medical  assistance  which  the 
sitaation  of  the  slave  requires,  until  long  aAer  the  sale. 

Where  the  answer  of  a  witness  is  not  responsive  to  the  question  asked,  or  is  a  voluntary  statement 
made  by  him,  the  court  may  order  it  to  be  stricken  out. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Durant  <&  Homor,  for  plaintiff  and  appellant.     G.  <£  C.  E,  Schmidt,  for 
defendant. 

Mbrrick,  0.  J.  This  is  an  action  of  redhibition  brought  to  annol  a  sale  of 
a  female  slave  sold  by  defendant  to  plaintiff  for  $1000,  and  alleged  to  be  afflicted 
with  an  incurable  disease  of  a  scrofulous  character,  and  addicted  to  drink. 

The  slave  was  sold  in  March,  and  no  physician  was  called  until  August, 
although  some  of  the  witnesses  swear  the  slave  had  a  swollen  foot  and  1^  imme- 
diately after  the  sale. 

Three  physicians  have  been  called  by  plaintiff  to  testify  in  the  case. 

The  one  called  to  see  her  and  treat  the  disease  in  August,  caUs  it "  £d6me,"  (an 
edemetous  tumour).  One  of  the  two  called  to  examine  the  slave  in  November, 
terms  the  disease  '^  Elephantiasis,"  and  says  it  is  incurable.  The  other  says  it 
was  a  tertiary  syphilis,  and  if  it  had  been  attended  to  three  or  four  months  pre- 
viously, he  presumes  the  disease  might  have  been  cured  long  ago. 

It  is  shown  that  the  plaintiff  had  several  conversations  with  a  broker  {Bonne- 
vcUy)  previous  to  August,  in  regard  to  the  sale  of  the  slave,  giving  as  a  reason 
that  his  family  was  about  to  move  away,  and  fixing  her  price  at  $1200 ;  that  in 
these  conversations,  he  made  no  mention  of  her  being  sickly,  and  finally  told  the 
broker  he  had  changed  his  mind  and  would  keep  the  negress. 

The  judgment  of  the  lower  court  was  in  favor  of  the  defendant. 

"We  discover  no  error  in  the  decree.  The  testimony  is  too  uncertain  to  justify 
a  judgment  in  favor  of  the  plaintiff.  If  it  be  even  conceded  that  the  disease,  as 
a  syphilitic  tumor,  lessens  her  value  one  half,  still  the  plaintiff  is  not  entitled  to  a 
rescission  of  the  sale,  nor  a  reduction  of  the  price,  because  he  did  not  procure  for 
her  that  medical  assistance  which,  to  judge  from  the  testimony  of  his  witnesses, 
her  situation  required,  until,  four  months  after  the  sale.  Palmer  v.  Taylor ,  1  Rob. 
412  ;  Dupree  v.  PrescoU,  5  An.  593 ;  Williams  v.  Talbot,  12  An,  407. 

The  court  did  not  err  in  receiving  the  testimony  of  Bonneval,  as  it  was  not 
offered  either  to  make  or  destroy  title.    10  Rob.,  135,  Smith  v.  Taylor, 

And  we  are  not  prepared  to  say  that  the  court  erred  in  striking  out  the  decla- 
ration made  by  the  witness  that,  "  about  a  month  and  a  half  ago,  he  had  met  the 
plaintiff  at  the  corner  of  St  Ann  and  Chartres  streets,  who  informed  him  that  he 
had  brought  suit  against  Boutin  for  the  slave,''  although  it  deprived  the  plaintiff 
of  a  cross-examination  as  to  that  conversation,  if  the  court  were  of  the  opinion 
that  the  answer  was  not  responsive  to  the  question  of  the  defendant's  counsel,  or 
that  it  was  voluntarily  stated  by  the  witness.  And  such,  we  infer  was  the  case, 
from  the  concluding  portions  of  the  bill. 

Judgment  affirmed. 
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A.  Thompson  &  Co,  u  Robert  Howes. 

When  a  party  is  sued  for  daougoe,  resulting  from  a  breach  of  contract  in  (ailing  to  deliver,  as  he  had 
contracted  to  do,  a  speciQc  number  of  molasses  barrels— A<dd ;  That  the  market  price  of  barrels  at 
the  Um3  of  the  breach  of  the  contract,  and  not  exceptional  sales,  is  the  proper  criterion  for  the 
estimation  of  damages. 

APPEAL  from  the  Fourth  District  Court  of  New  OrleauB,  PricCf  J. 
A,  N.  Ogdm  A  Stambury,  for  plaintifife.    Mott  <fc  Fraser  and  Whitaker  4t 
FeUowsj  for  defendant  and  appellant. 

Merrick,  C.  J.  About  the  20th  or  22d  day  of  January,  1857,  the  defendant 
contracted  to  deliver  to  the  plainti£&  fifteen  hundred  molasses  barrels  at  one 
dollar  each. 

On  the  28th  day  of  the  same  month,  the  plainti£Es  made  a  demand  for  the  bar- 
rels, and  stated  their  willingness  to  pay  for  the  same. 

The  next  day  they  sought  to  obtain  a  specific  performance  of  the  contract,  and 
for  that  purpose  sued  out  a  writ  of  sequestration.  The  Sheriff  was  able  to  seize 
only  five  hundred  barrels,  and  these  the  defendant  released  by  giving  bond. 

The  plaintifis  afterwards  filed  a  supplemental  petition,  and  claimed  three 
hiyidred  and  fifty  dollars  damages  for  the  breach  of  the  contract.  No  objection 
appears  to  have  been  made  to  this  change  in  the  pleadings. 

Judgment  was  rendered  in  &vor  of  the  plaintifEs  for  9375,  and  the  defendant 
appeals. 

The  defendant  contends  that  the  District  Judge  has  assessed  the  damages  too 
high,  inasmuch  as  the  evidence  shows  that  about  the  time  of  the  alleged  breach  of 
the  contract  plaintifis  bought  fifteen  hundred  barrels  at  a  less  sum  than  that 
allowed  by  the  Judge,  and  sales  have  been  shown  by  the  defendant  to  have  been 
made  by  different  parties  for  from  90  cents  to  $1  10,  and  no  advance  in  the 
market  has  been  shown  from  the  22d  to  the  28th  of  January. 

We  think  that  the  testimony  shows  that  the  market  value  of  the  barrels  at  the 
time  of  the  breach  of  the  contract  was  not  less  than  that  found  by  the  District 
Judge.  It  is  the  market  value  at  the  time  of  the  breach  of  the  contract,  and  not 
exceptional  sales,  which  is  the  criterion  for  the  estimation  of  damages  in  actions 
of  this  kind,  at  least  where  no  portion  of  the  price  has  been  paid.  Nelson  v. 
Morgan,  2  M.  R  263 ;  Douglas  v.  McCallisterj  3  Cranch,  298,  (1  condensed,  p. 
537  ;)  3  Wheaton,  200,  Shepherd  v.  Hampton  ;  Vance  v.  Tmimi,  13  L.  E.  225; 
G.  C.  2462  ;  2  Greenleaf 's  Evidence,  sec.  251.  The  District  Judge  did  not  there- 
fore err  in  his  assessment  of  the  damages. 

The  plaintiff,  by  abandoning  their  original  action  and  claiming  damages  for  a 
breach  of  the  contract,  have  abandoned  their  sequestration.  They  are,  therefore, 
bound  for  the  costs  occasioned  by  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  so  amended  as  to  decree,  that  the  plaintifis  shall  pay  the 
costs  of  the  sequestration,  and  that  the  said  judgment  of  the  lower  court,  so 
amended,  be  aflKrmed,  the  plaintifis  paying  the  costs  of  the  appeal. 
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State  v.  Patterson. 

Hie  arrival  <^  a  vessol  at  New  Qrloans,  aOor  reftising  to  obey  the  orders  to  remain  in  quarantine  at  the 
Quarantine  Station,  tn  the  parish  of  Plaquemines,  is  an  oflfence  committed  in  the  parish  of  Orleans, 
and  triable  in  the  First  District  Court  of  New  Orleans.    Session  Acts  1865,  p.  316,  §  6. 

The  proclamation  of  the  Governor  is  the  only  evidence  admissible  to  prove  that  the  port  of  departure 
of  the  vessel  was  an  infected  place  ;  but,  being  matter  of  evidence,  it  need  not  bo  set  forth  in  the 
information. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunty  J. 
E,  W.  Moise,  Attorney  General,  for  the  State.     W.  D.  Hennen  and  W.  H. 
Hunt  J  for  appellant 

Buchanan,  J.  An  information,  filed'  by  the  Attorney  General  in  the  First 
District  Conrt  of  New  Orleans,  charged  that  the  defendant  arrived  at  the  Qaa- 
rantine  Ground  in  the  parish  of  Plaquemines,  with  the  steamship  Star  of  the 
West,  under  his  command,  on  the  28th  July,  1856,  from  an  infected  place,  to  wit, 
from  Havana,  in  the  Island  of  Cuba ;  that  he  was  directed  by  the  proper  officer 
at  the  Quarantine  Station  to  anchor  his  ship  at  the  Quarantine  ground,  and  there 
to  remain  with  his  ship  during  the  period  assigned  by  law  for  her  quarantine,  to 
wit,  ten  days ;  "  all  of  which  the  said  Patterson^  master  as  aforesaid,  neglected  and 
refused  to  do, — ^but,  before  the  expiration  of  the  ten  days  aforesaid,  brought  his 
said  ship  to  the  port  and  city  of  New  Orleans,  contrary  to  the  form  of  the 
statute." 

Defendant  having  been  convicted  upon  this  information,  by  the  verdict  of  the 
jury,  moved  in  arrest  of  judgment  on  the  two  following  grounds  : 

Ist,  That  the  First  District  Court  of  New  Orleans  was  without  jurisdiction  to 
try  the  cause. 

2d.  That  the  oflfence  charged  in  the  information,  is  not  charged  with  legal  cer> 
tainty. 

I.  The  argument  of  defendant's  counsel  upon  the  first  ground  divides  itself  into 
two  branches,  namely  :  that  ihe  prosecution  is  based  upon  alleged  violations  of  the 
Act  to  establish  quarantine  laws  for  the  protection  of  the  State,  (Session  Acts 
of  1855,  No.  336) ;  that  by  the  19th  section  of  that  Act,  all  violations  of  the 
same,  at  the  Quarantine  Station  on  the  Mississippi  Biver,  and  at  the  Rigolets, 
are  triable  by  the  Criminal  Court  of  New  Orleans,  not  by  the  First  District 
Court  of  New  Orleans. 

But  granting  that  the  First  District  Court  of  New  Orleans  was  the  conrt 
intended  by  the  Legislature,  it  is  urged  that  the  conferring  upon  that  court,  of 
jurisdiction  over  offences  committed  in  the  parish  of  Plaqueminfe,  is  contrary  to 
Article  103  of  the  Constitution,  which  declares,  that  the  accused  shall  have  a 
speedy  public  trial  by  an  impartial  jury  of  the  vicinage : — meaning,  of  the  parish 
where  the  o£fence  was  committed. 

Both  these  branches  of  the  argument  teke  for  granted  that  the  ofifence  is 
charged  to  have  been  committed  in  the  parish  of  Plaquemines,  at  the  Quarantine 
Station  on  the  Mississippi  Biver,  within  the  limits  of  that  parish. 

But  such  does  not  appear  to  be  the  fact.  The  information  charges  that  the 
defendant,  being  ordered  by  the  proper  authority  at  the  Quarantine  Station  to 
come  to  anchor,  and  to  remain  at  said  station  for  the  space  of  ten  days,  not  only 
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refused  to  obey  aaid  orders,  bat  brought  his  vessel  to  New  Orleans,  before  the  statb 
expiration  of  the  ten  days.  The  offence  is  therefore  charged  as  having  been  com-  PAnnaQir. 
plete  only  npon  the  arrival  of  the  steamship  Star  of  the  West  at  New  Orleans ; 
and  in  so  charging,  the  information  followed  the  words  of  the  statnte,  which  says, 
section  13,  page  474  :  "  Every  master  of  a  vessel,  subject  to  a  quarantine  or  visi- 
tation, arriving  in  the  port  of  New  Orleans,  who  shall  refuse  or  neglect  either, 
first,  to  proceed  with  or  anchor  his  vessel  at  the  place  designated  for  quarantine 
at  the  time  of  his  arrival ;  second,  to  submit  his  vessel,  cargo  and  passengers  to 
the  examination  of  the  physician,  and  to  iumish  all  necessary  information  to 
enable  that  officer  to  determine  what  quarantine  shall  be  fixed  for  his  vessel ;  third, 
to  remiun  with  his  vessel  at  the  quarantine  ground  during  the  period  assigned  for 
her  quarantine,  &c.,  shall  be  guilty  of  a  misdemeanor,  and  be  punished,  &c," 

The  refusal  to  obey  the  orders  to  remain  in  quarantine  was,  therefore,  no  offence 
against  the  statute,  unless  the  vessel  arrived  in  the  port  of  New  Orleans.  The 
arrival  of  the  Star  of  the  West  at  New  Orleans  was  an  ofifence  committed  in  the 
parish  of  Orleans,  and  triable  in  the  First  District  Court  of  New  Orleans,  in 
which  this  prosecution  was  instituted.    Acts  1855,  p.  316, 2  6. 

n.  It  is  said  the  description  of  the  offence  in  the  information  was  wanting  in 
legal  certainty  in  this :  that  it  avers  the  steamship  Star  of  the  West  came  "  from 
an  infected  place,"  instead  of  averring,  as  it  should  have  done,  that  the  steamship 
came  ^  from  a  place  which  had  been  prodaimed  by  the  Governor  of  the  State  to 
be  an  infected  place." 

The  13th  section  of  the  Quarantine  Act,  upon  which  the  prosecution  is  based, 
commences  by  enacting  that  the  Qovemor  shall  issue  his  proclamation,  upon  the 
advice  of  the  Board  of  Health,  declaring  any  "  place  where  there  shall  be  reason 
to  believe  a  pestflential,  contagious  or  infectious  disease  exists,  to  be  an  infected . 
place,  &c."  The  section  applies  to  vessels  arriving  "  from  such  infected  place." 
In  a  prosecution  upon  this  section,  it  is  plain  that  the  only  evidence  admissible  to 
prove  that  the  port  of  departure  of  the  vessd  was  an  infected  place,  is  the  proi 
clamation  of  the  Governor.  But  this  matter  of  evidence  needs  not  be  set  forth' 
in  the  information.  The  State  is  not  obliged  to  give  notice  to  the  accused,  in  the 
act  of  accusation  or  indictment,  of  the  evidence  by  which  it  is  intended  to  sup-., 
port  the  accusation.    Ist  Chitty,  231. 

Judgment  affirmed,  with  costs. 


14      47 

45  ml 

J.   A.  BaRELLI  V,   J.   Y.   SZYMANSKI. 

The  lessee  of  mortgaged  property  holds  his  lease  satject  to  a  dissolution  by  the  jiididBl  sale,  whicb' 
may  take  place  to  enforce  the  mortgage. 

If  oAcr  the  sale  such  lessee  continues  to  ei^y  the  property,  he  will  bo  boand  for  the  rent  to  the  pur- 
chaser, notwithstanding  he  may  have  paid  his  negotiable  notes,  in  the  hands  of  third  persons,  whicb 
were  given  in  consideration  of  the  rent  at  the  time  the  lease  was  executed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
M.  M,  Cohen,  for  plaintiff  and  appellant.    Semmes  4t  Labat,  for  defend- 
ant 
Land,  J.    On  the  11th  of  January,  1854,  L.  A,  Pdlerin  mortgaged,  by  notarial 
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act,  to  the  plaintiff,  /.  A  Bardliy  certain  lots  of  ground  with  the  improvements 
thereon,  situate  in  the  city  of  New  Orleans. 

On  the  22d  of  March,  1856,  the  mortgaged  property  was  offered  for  sale  by  the 
Sheriff,  in  virtue  of  a  writ  of  seizure  and  sale  issued  at  the  suit  of  the  mortgagee, 
and  adjudicated  to  him. 

In  the  meantime,  on  the  10th  of  April,  1855,  Pellerin,  the  mortgagor,  leased 
the  mortgaged  property  to  the  defendant  Szymanski,  for  a  term  of  three  years, 
and  in  pursuance  of  the  terms  of  the  lease,  the  lessee  executed  his  promissory  notes 
payable  to  his  own  order  and  by  him  endorsed,  for  the  whole  rent  to  become  due, 
and  delivered  them  to  Fdlerin,  This  suit  is  to  recover  the  sum  of  $1250,  the 
amount  of  rent  that  became  due  for  the  months  of  September,  October  and  No- 
vember, 1856. 

The  defence  is,  pa3nnent  to  a  bona  fide  holder  of  the  promissory  note  given  to 
the  lessor,  for  the  rent  demanded.  The  want  of  notice  of  plaintiff's  claim  to  the 
rent  for  which  the  note  was  given.  The  neglect  of  plaintiff  to  obtain  possession 
of  the  note  from  the  lessor,  and  his  knowledge  of  the  existence  and  contents  of  the 
contract  of  lease  at  the  time  of  his  purchase,  and  his  ratification  and  adoption  of 
the  contract  after  the  Sheriff's  sale. 

The  mortgage  granted  to  the  plaintiff  was  a  security  for  his  debt,  and  gave  him 
the  power  of  having  the  mortgaged  property  seized  and  sold  in  default  of  pay- 
ment, for  the  satisfaction  ^f  his  claim.  C.  C.  Art  3245.  The  mortgagee  ex- 
pressly obligated  himself  not  to  alienate,  gell  or  encumber  the  property  to  the 
prejudice  of  plaintiff's  right  of  mortgage. 

The  rights  of  plaintiff,  as  mortgagee,  were  fixed  and  vested  at  the  date  of  the 
execution  and  registry  of  the  act  of  mortgage,  as  well  against  third  persons  as  the 
ortgagor.    The  important  right  vested  joJunLwas  the  right  to  cause^the  mort- 
'  property  to  be  seized  and^flp^,  in  litfa"^t  "^^  pftvmep^  for  the  satisfactfon  of 
rom  ^yji/  ^iejiation  or  mle.  ^se^ntf^^  H{^]  ff^  ^nr-u^^rnncA 
eat^  by  the  mortfiragor  on  the  h^o^^i&ted  property. 

This  right  thus  vested  could  not  be  modified  or  impaired,  by  any  act  or  contract 

I  subsequently  entered  into  between  the  mortgagor  and  other  parties  without  the 
consent  of  the  mortgagee. 
The  right  to  sell  in  defiiult  of  payment  carried  with  it  the  correlative  right  to 
buy  the  property  free  from  alienation  or  encumbrance,  and  the  plaintiff  conse- 
quently became  the  purchaser  of  the  mortgaged  premises,  subject  only  to  the 
claim  of  third  persons  as  they  existed  at  the  date  of  the  registry  of  his  act  of 
mortgage,  and  free  from  all  others  subsequently  acquired. 

Mortgagees  could  be  easily  deprived  of  the  security  of  their  mortgages,  through 
the  agency  of  contracts  of  lease  of  the  character  of  the  one  made  by  defendant 
with  Pellerin,  if  such  contracts  were  binding  upon  them.  Long  leases  with  the 
future  rents  secured  by  negotiable  paper  in  the  hands  of  third  parties  would 
greatly  depreciate  the  value  of  mortgaged  property  at  judicial  sales,  made  for  the 
Ipayment  of  the  debts  of  hypothecary  creditors. 

I  The  lease  was  dissolved  by  the  judicial  sale  to  the  plaintiff,  and  he,  as  purchaser, 
fhod  his  election  to  make  it  his  own  contract  with  the  consent  of  the  lessee,  or  to 
/repudiate  it,  and  demand  immediate  possession. 

I  It  therefore  results,  that  plaintiff,  as  owner,  was  entitled  to  the  fruits  and 
revenues  of  the  property  from  the  date  of  the  sale,  and  that  defendant  is  liable  to 
him  for  the  rent  claimed  in  this  suit,  unless  plaintiff  has  done  some  act  by  which 
his  right  has  been  lost  or  forfeited. 
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The  record  does  not  show  either  a  remission  or  renunciation  of  the  claim  for        bamlu 

V. 

rent  on  the  part  of  the  plaintiff,  bat,  on  the  contrary,  a  demand  of  it  from  the  de-      Sbtmahski. 
fendant. 

It  is  tme,  defendant  has  paid  his  note  given  for  the  rent  to  the  holder  thereof. 
This  obligation  he  incarred  by  giving  his  note  for  fnture  rent,  which  might  become 
due,  as  in  this  case,  to  a  third  party. 

That  the  holder  of  the  note  had  a  right  to  demand  and  receive  payment  < 
firom  defendant  is  not  doubted,  but  payment  of  the  note  was  not  a  payment  to  the| 
right  person  of  the  rent  due  the  plaintiff,  as  owner  of  the  premises. 

Future  rents  may  become  due  and  payable  to  third  persons,  and  whenever  al 
lessee  gives  his  negotiable  notes  for  the  payment  of  future  rents,  he  incurs  the! 
risk,  if  the  property  has  been  previously  encumbered,  of  having  to  pay  the  notcsl 
to  a  bona  fide  holder,  and  also  the  rents  for  which  they  were  given,  to  a  thirif 
person. 

For  a  payment  to  be  valid  it  must  be  made  to  the  creditor,  or  to  some  person 
having  power  from  him  to  receive  it,  or  authorized  by  a  court  or  by  the  law  to 
receive  it  for  him.     C.  0.  Art  2136. 

The  defendant,  however,  insists,  that  the  plaintiff  has  no  greater  or  other  rights 
than  PdUrin,  the  lessee,  had,  for  the  reason,  that  plaintiff  adopted  and  ratified  the 
contract  of  lease.  The  evidence  does  not  sanction  this  x>OBition.  The  plaintiff 
consented  to  a  continuance  of  the  lease,  but  demanded  payment  of  the  rent 
to  himself,  and  so  informed  defendant  before  the  payment  of  the  note  to  the 
holder. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  and  proceeding  to  render  such  judgment  as  should  have  been  ren- 
dered by  the  lower  court,  it  is  ordered,  adjudged  and  decreed,  that  plaintiff  recover 
of  the  defendant  the  sum  of  twelve  hundred  and  fifty  dollars,  with  five  per  cent, 
per  annum  interest  on  the  same,  from  the  first  day  of  September,  1856,  and  costs 
in  both  courts. 


Jos.  N  GLAND  and  Honors  Morancy  v.  J.  B.  Bemiss  and  wife. 

A  jadgment  by  delkuU  haying  beon  duly  confirmed,  and  the  Jadgraont  signed  aftor  the  lapse  of  three 
judicial  days,  the  defendant  took  a  rule  on  Uie  plaintiiT  to  set  aside  the  judgment,  on  the  ground  that 
an  answer  had  been  filed  after  the  submission  of  the  cause  and  before  its  decision,  which  rule  was 
made  absolute  and  a  new  trial  granted.  Hdd :  That  the  plaintiff  not  having  appealed  from  the  Judg- 
ment on  the  rule,  it  could  not  be  revised  on  tho  appeal  taken  by  the  platntifT  fVom  a  subfiequeut 
judgment  in  fkvor  of  defendant. 

One  who  was  not  a  creditor  of  the  husband  at  the  time  of  the  wife's  obtaining  a  Judgment  against  him, 
of  separation  of  property,  cannot  successfully  attack  such  Judgment,  without  proof  of  ft-aud  on  tho 
part  of  the  wife. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Burthen  J. 
A.  Steele^  for  plaintiffs  and  appellants.     C.  Roselitis,  for  defendants. 
CoLB,  J.    The  origin  of  this  litigation  is  three  promissory  notes,  amounting 
to  $2,500,  executed  by  /.  B,  Bemiss  the  30th  January,  1846,  payable  in  1,  2 
and  3  years,  with  eight  per  cent,  interest  from  date  until  paid. 
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NoLAUD  They  were  executed  to  H,  P.  Morancy,  tutor  of  a  minor,  Victoria  Moraney. 

A  mortgage  was  made  on  the  same  day  by  /.  B.  BemisSj  to  secure  the  payment 
of  the  notes  given. 

This  mortgage  was  on  his  supposed  one-fourth  interest  in  the  lands  known  as 
the  Friend  Lands,  and  also  on  certain  negroes. 

Joseph  Noland  intermarried  with  Victoria  Moraney,  and  H,  P.  Moraney,  the 
tutor,  transferred  these  notes  to  Noland  as  part  of  the  separate  property  of 
.his  wife. 

But  a  small  part  of  the  notes  having  been  paid,  Noland  instituted  an  ordinary 
action,  without  claiming  the  mortgage,  and  recovered  judgment  for  32,350  on 
the  5th  of  May,  1852,  with  interest,  &c.  No  mortgage  or  privilege  having  been 
asked  for,  none  was  allowed. 

This  judgment  not  being  paid,  Joseph  Noland,  on  the  28th  of  June,  1854,  for 
use  of  H.  P.  Moraney,  who  claims  to  have  paid  Noland  and  to  have  a  transfer  of 
the  judgment,  institutes  suit  on  this  judgment,  in  the  parish  of  Jefferson,  against 
/.  B.  Bemiss  and  Mrs.  Elizabeth  M,  Bemiss,  for  the  purpose  of  subjecting  certain 
property  in  the  parish  of  Jefferson,  held  by  Mrs,  Bemiss  as  her  separate  and 
paraphernal  property,  to  the  payment  of  this  judgment  debt,  alleging  fraud  and 
collusion  between  Bemiss  and  wife  in  a  certain  judgment  which  she  obtained  for 
her  separate  property ;  and  now,  for  the  first  time,  the  mortgage  executed  on  the 
third  of  January,  1846,  is  set  up  and  claimed  to  be  enforced  upon  certain  pro- 
perty in  the  parish  of  Jefferson,  in  which  property  the  proceeds  of  the  Friend 
Lands,  it  is  allied,  are  invested. 

The  first  question  that  arises  is,  whether  plaintiff  can  have  the  benefit  of  the 
first  judgment  which  was  rendered  in  this  case,  and  which  was  in  his  favor.  The 
judgment  on  the  second  trial  was  in  favor  of  defendants. 

It  appears  that  a  judgment  by  default  was  taken,  and  the  default  confirmed, 
and  the  judgment  was  signed  on  the  3d  February,  1855,  after  the  lapse  of  more 
than  three  judicial  days  from  the  date  of  its  rendition. 

On  the  26th  of  February,  1855,  a  rule  was  taken  to  set  aside  the  judgment,  on 
the  ground  that  an  answer  had  been  filed,  after  the  submission  of  the  cause,  and 
before  its  decision. 

Upon  trial  of  the  rule,  the  judgment  was  set  aside,  and  a  new  trial  was 
granted. 

It  is  unnecessary  to  express  any  opinion  upon  the  judgment  upon  the  rule ;  for 
if  plaintiff  were  dissatisfied  therewith,  he  was  bound  to  have  appealed  from  the 
same. 

After  the  decision  upon  the  rule,  the  whole  case  was  ended ;  it  was  in  reality 
almost  the  same  as  if  the  suit  had  been  dismissed,  and  no  appeal  had  been  taken 
from  the  judgment  of  dismissal. 

A  new  trial  having  been  accorded  after  the  decision  upon  the  rule,  the  only 
questions  before  us  are  those  which  arose  upon  the  new  trial. 

The  decision  upon  the  rule  produced  the  same  effect  as  if  the  case  had  never 
been  tried,  so  far  as  relates  to  our  jurisdiction  of  the  matters  at  issue  on  the  first 
trial,  and  it  was  the  duty  of  plaintiff,  if  he  wished  to  be  relieved,  to  have  appealed 
from  the  judgment  upon  the  rule,  which  set  aside  entirely  all  that  had  been  done 
upon  the  first  trial. 

Upon  the  merits,  plaintiff  cannot  succeed,  because  : 

1st.  He  was  not  a  creditor  of  /.  B,  Bemiss  for  the  notes  now  sued  upon  at  the 
time  of  the  separation  of  property  between  /.  B.  Bemiss  and  his  wife. 
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It  appears  that  Mr,  Gibbon  had  purchased,  in  1839,  certain  property  for  Mr,        Nolakd 
Bemiss,  from  a  desire  to  benefit  Mrs,  Bemiss, 

Afterwards,  by  a  compromise  between  H,  P.  Morancy,  the  tutor  of  Victoria 
Morancy,  (to  the  succession  of  whose  father  the  property  bought  by  Gibbon  had 
belonged),  acting  by  the  advice  of  a  family  meeting,  and  J(^n  B,  Bemiss  and 
Henry  Gibbon,  the  property  was  surrendered  to  Morancy ;  the  unpaid  notes  of 
Gibbon  were  cancelled,  and  he  gave  to  Morancy  his  notes  for  $2,500,  which  he 
paid,  and  Bemiss  gave  his  notes  now  sued  on  for  $2,500. 

This  compromise  took  place  in  January,  1846. 

From  this  statement  it  appears,  that  up  to  this  time,  Gibbon  owed  to  Mr, 
Morancy,  and  not  /.  B.  Bemiss ;  but,  upon  the  supposition,  that  Bemiss  was 
responsible  to  Gibbon,  and  really  owed  for  the  price  of  property,  bought  by 
Gibbon  at  his  request  and  for  the  benefit  of  his  family,  still  the  compromise 
entirely  novated  the  original  debt  of  Gibbon  or  /.  B.  Bemiss, 

The  old  notes  were  cancelled,  and  GJbbon  and  Bemiss  gave  notes,  each  for 
$2,500.  The  notes  of  Bemiss  were  given  to  extricate  Mr.  Gibbon  from  the  pur- 
chase of  the  property  and  from  any  liability  ho  might  be  equitably  or  legally 
under. 

The  notes  were,  therefore,  given  on  account  of  a  new  contract  entered  into  long 
after  the  3d  of  May,  1845,  the  day  upon  which  the  judgment  of  separation  was 
rendered. 

Besides,  even  if  it  should  be  said  there  was  no  novation,  and  that  the  debt  for 
which  these  notes  were  given  existed  before  the  judgment  of  separation,  still  the 
debt  was  due  to  Morancy,  as  tutor,  and  not  to  him  personally. 

The  judgment  upon  the  notes  of  Bemiss  was  transferred  to  Morancy  indi- 
vidnally,  many  years  after  the  separation  of  property,  so  that  Morancy  became 
the  creditor  of  /.  B,  Bemiss  many  years  after  the  judgment  of  separation  of 
property. 

As  then,  Morancy  was  not  a  creditor  of  /.  B,  Bemiss  at  the  epoch  of  the  judg- 
ment of  separation  of  property ;  and  further,  as  the  judgment  does  not  appear  to 
have  been  obtained  by  collusion  in  order  to  defraud  Morancy  of  recourse  upon 
the  property  of  /.  B.  Bemiss,  Morancy  cannot,  therefore,  now  contest  the  judg- 
ment of  separation.    Morris  v.  Williams,  6  An.  391. 

2d.  At  the  time  that  /.  B,  Bemiss  gave  a  mortgage  on  the  Friend  Lands,  the 
title  was  actually  in  Mrs,  Bemiss. 

In  the  absence  of  any  proof  of  fraud  on  her  part,  this  action  of  her  husband 
cannot  afiect  the  property  with  any  mortgage. 

Judgment  affirmed,  with  <;osts. 
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Hughes,  Hyllested  &  Co.  v.  Klinoender  Brothers — W.  Mure,  Inter- 
vener. 

A  creilitor  whose  debt  has  boon  secared  by  a  conveyance  of  property  to  a  trostoe,  witb  aathority  to 
sell,  and  pay  the  debt,  cannot  claim  such  property  as  owner  ;  and  when  attached,  cannot  set  aside 
the  attachment,  upon  giving  bond,  and  take  poesession  of  it  during  the  pendency  of  the  Utigalion. 

Such  a  conveyance  would  only  give  him  the  right  to  enforce  the  execution  of  the  trust,  and  make 
him  a  creditor  with  a  privilege. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Benjamin,  Bradford  d  Finney,  for  plaintiflB.     William  B.  Jlennen,  for 
intervenor  and  appellant. 

Merrick,  C.  J.  The  plaintiff  and  others  having  attached. the  ship  Warbler, 
of  Liverpool,  William  Mure,  as  the  agent  of  the  Bank  of  Liverpool,  through  his 
counsel,  has  taken  a  rule  upon  all  parties  to  show  cause  why  he  should  not  be 
authorized  to  take  the  ship  into  his  possession  during  the  pendency  of  this  litiga- 
tion, upon  giving  bond.  He  bases  his  application  upon  the  all^^tion  that,  during 
the  litigation  in  these  cases,  great  expense  wiU  be  incurred  by  the  detention  and 
custody  of  the  ship,  and  produces  an  instrument  executed  by  the  owners  in  Liver- 
pool, England,  for  the  security  of  the  bank,  by  which  the  ship  is  conveyed  to 
Joseph  Layton  in  trust,  with  authority  to  sell  and  pay  the  bank,  &c. 

The  intervenor  relics  upon  the  cases  of  Park  v.  Porter,  2  Rob.  344,  The  Ohio 
Insurance  Co.  v.  Edmondson,  5  L.  B.  296,  and  Art.  21  C.  C,  in  support  of  the 
motion. 

The  instrument  produced  by  the  Bank  of  Liverpool  does  not  purport  to  convoy 
the  ship  to  the  bank,  but  to  a  trustee ;  the  bank  is  therefore  not  the  owner.  At 
common  law,  the  instrument,  we  suppose,  would  be  considered  (as  between  the 
parties  at  least)  to  convey  the  legal  title  in  the  ship  to  Layton.  The  only  rights 
the  Bank  of  Liverpool  could  have,  would  be  a  right  in  chancery  to  enforce  the 
execution  of  the  trust. 

Hence,  the  most  favorable  footing  on  which  the  claim  of  the  intervenor  can  be 
placed,  is  that  of  a  creditor  with  a  privilege.  It  has,  therefore,  no  right  to  the 
possession  of  the  property,  and  must  enforce  whatever  rights  it  may  have  upon 
the  proceeds,  precisely  as  the  attaching  creditors  are  compelled  to  do. 

The  law  confers  upon  the  defendant  only  the  right  to  set  aside  the  attachment 
by  giving  bond.  C.  P.  259  ;  Acta  1852,  p.  165.  It  is  not  conferred  upon  the 
creditors. 

It  is  true  the  courts  have  allowed,  under  an  equitable  construction  of  the  Arti- 
cle, an  intervenor  having  possession  and  claiming  to  be  owner,  to  bond  in  order 
to  avoid  the  great  injury  which  third  persons  might  suffer  by  the  unjust  seizure 
of  their  property.  We  see  no  reason  to  adopt  a  construction  which  shall  confer 
this  right  upon  creditors,  particularly  as  the  Legislature  has  recently  revised  the 
Article  of  the  Code  of  Practice,  without  extending  it  to  other  persons  than 
defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed. 
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M.  Emanitel  u  C.  T.  Mann — ^Beers  &  Boo  art,  Interveners. 

Where  pfaUniiflT  sues  oat  an  attachoiont,  and  a  third  party  Intervenes  claiming  the  goods  attacbod  as 
vf'odr>r,  having  the  right  of  stoppage  in  transitu j  and  bonds  the  property  seizod— tf^lil :  That  if  lie 
fails  in  his  intervention,  although  his  bond  may  not  be  made  in  conformity  to  law,  he  and  his 
surety  arc  nevertheless  botmd  to  satisfy  any  Jadgmj«nt  that  may  be  obtained  against  the  defendant. 

In  soch  a  cxs3,  the  retam  of  nulla  bona  apon  an  execution  issued  against  the  defendant,  is  sufficient  to 
render  the  surety  upon  the  bond  of  the  intervener  liable. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Jokn  Af.  Chilton,  for  plaintiff.    Mott  &  Fraser,  for  appellant. 

MsaRicK,  C.  J.    The  appellant's  counsel  state  the  case  as  follows  : 

*'  In  this  case  the  plaintiff  sued  out  an  attachment,  when  Beers  4b  Bogart  inter- 
vened and  claimed  the  goods  as  vendors,  having  the  right  of  stoppage  in  transitu, 
and  bonded  the  goods  seized,  on  which  they  were  put  in  possession  of  the  goods. 
On  the  trial  of  the  case,  the  claim  of  the  intervenors  was  dismissed,  and  subse- 
quently a  rule  was  taken  on  the  surety  on  the  bond  of  the  intervenors,  /.  Wright, 
to  show  cause  in  ten  days,  why  he  should  not  pay  the  amount  of  the  judgment, 
&c. ;  to  which  he  replied,  that  the  rule  is  premature,  as  there  has  never  been  an 
execution  against  his  principal,  and  cites;  as  authority,  Godman  v.  Allen  et  al.,  8 
An.  381." 

The  defence  to  this  action  is  purely  technical.  By  intervening  and  bonding 
the  property  attached,  the  intervenors  have  relieved  it  from  the  lien  of  the  attach- 
ment, and  removed  it  from  the  jurisdiction  of  the  court.  Now,  if  they  can  de- 
fend themselves  on  the  bond,  they  will  defeat  plaintiffs'  claim  altogether.  In  con- 
struing the  obligation  of  Beers  S  Bogart,  and  Wright,  their  surety,  we  must 
look  at  the  law  and  ascertain  on  what  condition  the  property  was  to  be  delivered 
to  them.  It  was  on  condition  that  they  would  satisfy  such  judgment  to  the 
amount  of  the  value  of  the  property  attached,  as  might  be  rendered  against  the 
defendant  in  the  pending  suit.  Acts  1852,  p.  155,  sec.  1.  The  condition  of  the 
bond,  as  written,  is  that  the  defendants  or  intervenors  shall  satisfy  such  judgment 
as  shall  be  rendered  against  them,  or  either,  in  the  suit  landing  to  the  extent  of 
the  valuation  of  the  property  released.  The  principal  obligation  was,  therefore, 
to  satisfy  whatever  judgment  should  be  rendered  against  the  defendant,  and  it 
was  the  duty  of  the  intervenors  so  to  word  their  obligation,  as  the  condition,  on 
which  the  property  was  to  be  delivered  them.  They  cannot,  therefore,  be 
heard  to  construe  their  obligation  so  as  to  defeat  the  law.  Slocumb  v.  Robert, 
16  La.  174  ;  7  An.  570. 

Having  failed  in  their  intervention,  they  and  their  surety  are  responsible  upon 
the  bond.  The  return  of  nulla  bona  on  the  execution  against  the  defendant, 
Mann,  is  sufficient,  and  the  intervenors  could  not  defeat  plaintiff's  demand  by 
paying  the  costs  on  the  intervention  or  requiring  an  execution  against  themselves. 
The  case  cited  in  8  An.  381,  differs  from  the  present  in  this,  that  no  judgment 
bad  been  rendered  against  the  third  opponent. 

Judgment  affirmed. 
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J.  H.  Gails  V,  Schooner  Osceola,  Master  and  Owners. 

fil  ISM  Novation  does  not  take  place  unless  by  the  terms  of  the  agreement,  or  a  fUU  discharge  of  the  original 

debt. 
Whore  the  proceeding  is  in  rem  founded  on  a  privilege,  the  defendant  cannot  except  to  the  Jurisdiction 
of  the  court,  on  the  ground  of  his  domicil  being  hi  a  diObrcnt  pariah  trom  that  where  the  aeizare  was 
mode. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Singleton  d  Clack,  for  plaintifif.    P.  ChildresSy  for  defendants  and  appel- 
lants. 

Land,  J.  This  suit  was  commenced  by  a  provisional  seizure  for  the  recovery 
of  the  sum  of  $456  40,  alleged  to  be  due  for  materials  furnished  and  work  and 
labor  done  on  the  schooner  Osceola,  for  which  the  plaintiff  claimed  a  privilege  on 
the  vessel. 

The  defendant  excepted  to  the  jurisdiction  of  the  court,  on  the  grounds  that  his 
domicil  was  in  the  parish  of  Livingston,  and  that  the  plaintiff 's  privilege,  if  it 
ever  existed,  had  been  lost  by  limitation.  He  also  moved  to  set  aside  the  writ  of 
provisional  seizure.  His  exceptions  were  overruled,  and  he  answered  to  the 
merits  by  pleading  a  general  denial,  payment,  novation,  and  a  demand  in  rocon- 
vention  for  $1200. 

The  general  denial  was  waived  by  the  pleas  of  payment  and  novation.  Dean 
V.  Jackson,  1  N.  S.  172  ;  Furgurson  v.  Thomas,  3  N.  S.  75  ;  Judice  v.  Brent, 
6  N.  S.  226. 

These  pleas  admitted  the  former  existence  of  the  draft,  and  the  defendant  there- 
by assumed  the  burden  of  proof  on  himself  to  show  that  the  debt  had  been  extin- 
guished in  one  of  the  modes  pleaded  in  his  answer. 

From  the  evidence,  it  appears  that  the  plaintiff  and  defendant,  G,  W,  Watterson, 
the  owner  of  the  schooner,  had  a  settlement  of  accounts  for  the  materials  furnished 
and  the  work  done  on  the  Osceola,  and  that  the  plaintiff  signed  a  receipt  at  the 
foot  of  his  account,  in  these  words  : 

"  Received,  April  5th,  1857,  from  G.  W,  Watterson  one  hundred  dollars  in  cash 
and  an  order  on  S.  Newburger  for  the  balance  in  full." 

It  is  well  settled  law,  that  where  the  creditor  "  receives  in  payment  of  his  debt** 
either  the  note  of  his  debtor  or  that  of  a  third  person,  or  a  draft  upon  a  third 
penon,  it  is  a  novation  of  the  debt,  which  is  thereby  extinguished  with  all  its 
accessory  rights  and  privileges.  Barron  v.  How,  2  N.  S.  144 ;  Abat  v.  Nolte, 
6  N-  S.  637  ;  Hunt  v.  Boyd,  2  L.  Ill ;  Walton  v.  Bemiss,  16  L.  140  ;  White  v. 
McDowell,  4  A.  543. 

In  the  case  of  Barron  v.  How  the  account  was  receipted  as  follows  :  "  Beceivcd 
payment  by  David  FalcotVs  notes  at  three  and  four  months." 

In  the  case  of  Abat  v.  Nofti  the  proof  was  direct  that  the  draft  had  been  received 
in  payment  of  the  antecedent  debt.  In  the  case  of  Hunt  v.  Boyd,  the  account  was 
receipted  as  follows :  "  Received  payment  by  draft  of  John  Boyd  <fc  Co,  at  thirty 
days  sight  In  the  case  of  Walton  v.  Bemiss  the  account  was  receipted  thus : 
"  Received  payment  by  note  payable  at  four  months."  In  the  case  of  White  v. 
McDowell  the  account  was  rccciptetl :  "  Received  payment  by  note  of  Elizabeth 
Ross.'' 
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In  all  these  cases  there  was  an  express  acknowledgment  in  writingj  or  direct         ^^'^ 
proof  that  die  note  or  draft  Iiad  been  received  in  payment.  Sen.  Obcbola. 

In  the  case  before  the  court  there  is  no  such  express  admission  or  direct  proof 
that  the  order  or  draft  on  Newburger  was  received  by  the  plaintiff  in  payment  of 
the  balance  of  his  account  The  draft  was  received  for  the  balance  in  full  ;  and 
it  is  as  just  and  reasonable  to  say  that  it  was  received  in  full  of  the  account  when 
paidf  as  to  say  it  was  in  full  payment  of  the  account. 

Novation  is  not  presumed,  it  must  be  express,  or  result  clearly  from  the  terms 
of  the  agreement,  or  from  a  full  discharge  of  the  original  debt.    G.  G.  2186. 

The  defendant  has,  therefore,  failed  to  prove  a  novation  of  his .  original  debt, 
and  has  likewise  failed  to|>rove  its  payment. 

As  to  the  reconventional  claim  of  defendant,  we  are  of  opinion  that  his  settle- 
ment of  accounts  with  the  plaintiff  on  the  5th  of  April,  1857,  was  a  waiver  of  any 
demands  that  he  might  have  had  against  plaintiff  growii^  out  of  his  contract  for 
materials  and  repairs  to  the  schooner  Osceola. 

The  exception  to  the  jurisdiction  of  the  court  was  properly  overruled ;  the  pro- 
ceeding was  in  rem  founded  on  a  privilege  which  attached  to  the  schooner.  Hen- 
nen  v.  Steamer  St.  Hdena,  5  An.  352. 

The  privilege  was  not  prescribed  at  the  date  of  the  seizure.  The  vessel  was  in 
possession  of  the  plaintiff,  undergoing  repairs,  on  the  22d  of  March,  1857,  and 
this  suit  was  commenced  and  the  schooner  provisionally  seized  on  the  13th  of 
April  following.  C.  0.  3212  ;  Lee  v.  Creditors,  2  An.  599 ;  ScoU  v.  Creditors, 
3  An.  40. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 


Same  Case — On  a  Re-hearing. 

Land,  J.  The  only  evidence  offered  by  defendant  to  prove  his  reconventional 
demand,  related  to  damages  alleged  to  have  resulted  from  the  delay  of  plaintiff  in 
completing  the  repairs  of  the  schooner.  This  delay  and  the  damages  consequent 
thereon  were  known  to  defendant  before  his  final  settlement  with  plaintiff,  on  the 
5tii  of  Aprfl,  1857. 

If  there  was  a  defect  in  the  repairs,  discovered  after  the  settlemeniy  no  evidence 
of  the  fact  was  offered  on  the  trial.  Nor  was  there  allegation  or  proof  of  error 
in  the  settlement. 

Re-hearing  refused* 
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J.  C.  &  G.  Van  Wick,  Executors,  v.  J.  Rist. 

Whore  the  capacity  of  a  testameatary  execator  has  beoa  rocognizod,  and  ho  has  been  authorized  to 
act  aa  such  by  the  Judgment  of  a  competont  tribanal,  an  objection  cannot  be  ontortuined  collateral- 
ly, that  he  is  a  foreign  executor  and  baa  not  given  the  security  required  by  the  Act  of  the  Legisla- 
ture of  1842. 

Where  a  total  want  of  consideration  is  alleged  to  avoid  an  act,  and  only  a  partial  want  of  consideration 
is  shown  by  the  evidence,  without  any  tender  of  restitution  of  what  was  received,  the  plainliif  will 
be  nonsuited. 

Ho  who  seeks  equity,  must  do  equity.  i 

APPEAL  from  the  District  Court  of  East  Feliciana,  Ratliffy  J. 
W.  F,  Keman  and  Bowman  d  Delee,  for  plain ti£&.    Muse  &  Hardee^  for 
defendant  and  appellant. 

Buchanan,  J.  The  proof  of  the  capacity  of  plaintiff  and  of  their  authority 
to  act  within  the  State  of  Louisiana,  is  found  in  the  order  of  the  Clerk  of  the 
District  Court  of  East  Feliciana,  of  the  31st  of  December,  1855,  that  the  will  of 
Cornelius  C,  Van  Wyck  be  filed,  registered  and  executed  ;  and  that  the  plaintifis 
be  recognized  as  testamentary  executors  of  the  said  Cornelius  C.  Van  Wyck,  and 
authorized  to  act  in  said  capacity  lA  the  State  of  Louisiana.  It  is  objected,  that 
the  Act  of  1842  requires  that  foreign  executors  shall  give  bond  and  security 
before  being  authorized  to  act  as  such  in  Louisiana.  But  this  objection  cannot 
be  entertained  collaterally.  The  court  wiU  presume  that  all  the  formalities  re- 
quired by  law  were  complied  with,  in  aid  of  this  judgment  of  a  tribunal  whoiie 
competency  in  the  subjectrmattcr  is  not  disputed. 

The  plaintiff  sue  to  set  aside,  for  fraud  and  error,  the  entry  of  satisfaction  of  a 
judgment  rendered  in  two  consolidated  cases.  The  judgment  was  rendered  on  the 
30th  of  April,  1844  ;  and  the  entry  of  satisfaction  upon  the  judgment  docket  is 
as  follows  : 

"  These  judgments  satisfied,  as  per  power  of  attorney  to  me ;  August  4th, 
1845.  (Signed)  Z,  S.  Lyons,  Plaintiflfe'  Attorney." 

The  petition  alleges  that  the  consideration  of  this  entry  was  a  tract  of  land  of 
four  hundred  acres ;  which  tract  of  land  petitioners  have  since  ascertained  to 
have  no  existence ;  and  that  the  satisfaction  of  plaintifis'  judgment  was,  there- 
fore, destitute  of  all  consideration  whatever,  and  void  for  error  on  the  part  of  the 
plaintiffs,  caused  by  fraud  on  the  part  of  the  defendant. 

On  the  trial,  the  witnesses  ofiered  by  the  plaintiff  themselves,  prove  that  there 
was  another  consideration  for  the  entry  of  satisfaction  of  judgment  in  question, 
besides  the  land  mentioned  in  the  petition,  to  wit,  a  negro  boy. 

This  showing  renders  it  unnecessary  that  we  should  pass  upon  a  variety  of  legal 
questions  presented  by  the  record. 

It  is  clear,  that  the  action,  in  its  present  shape,  cannot  be  maintained. 

The  plaintifis  have  declared  upon  a  total  want  of  consideration,  and  they  have 
proved  a  partial  want  of  consideration.  It  was  their  duty  to  have  tendered  res- 
titution of  the  ni^ro  boy,  or  of  his  value.    He  who  seeks  equity,  must  do  equity. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment  is 
rendered  for  defendant  and  appellant,  as  in  case  of  nonsuit,  with  costs  in  both 
courts. 

Meaoick,  C.  J.,  took  no  part  in  this  decision. 
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White  &  Trufant  v.  Cazexave  et  al. 


An  appall  will  lio  from  an  Interlociitory  oriior  dissnlvinp  an  h\junction  in  accordance  with  the  provi- 

sloHiS  of  Article  307  of  tho  Codi»  of  Practice,  whc»u  tho  facts  show  that  such  an  order  will  work 

irroiianiblc  injury  to  tho  pkilntifT  in  injunction. 
Article  566  of  tho  Code  of  Practice  allows  an  appeal  in  all  cases  whoro  an  intorlocutory  order  inay 

work  an  irroparablo  iiyury.    Hdd:  That  an  order  which  noco.ssarily  compels  a  party,  in  order  to 

prouvt  his  rights,  to  iimtitutc  another  suit  for  the  same  cause  of  action,  is  one  from  which  an  appeal 

will  lie  under  this  Article  of  the  Code  of  Practice. 
When  aa  appeal  is  taken  from  an  exports  order,  under  Article  307  of  the  Cr)do  of  Practice,  dissolving 

an  injunction,  tho  necessary  couaoqueuco  of  maintaining  tho  appciil  is  to  reverse  the  order  dissolving 

tho  injunction. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Benjamin,  Bradford  db  Finney,  for'plaintif&  and  appellants.    Rosetius  and 
Coliensy  for  defendants. 

Merrick,  C.  J.  "  This  suit  was  brought  to  enforce  a  specific  performance  of  a 
contract  between  the  plaintiflfe,  White  <&  Trufant,  and  Isaac  Osgood,  one  of  the 
defendants. 

"  The  plaintiffs  allege  that  on  the  28th  April,  1848,  they  purchased  from 
Samuel  Packwood  a  plantation  and  slaves,  situated  in  the  parish  of  Plaquemines, 
for  $223,000 ;  that  afterwards,  on  the  11th  March.  1853,  they  entered  into  a  pri- 
vate agreement  with  Isaac  Osgood,  (carried  out  by  an  authentic  act,  passed  on 
the  17th  March,  1853,)  by  which  they  sold  to  Osgood  an  undivided  moiety  of  the 
plantation  and  slaves  for  $65,000  cash,  but  w^ith  the  further  condition  that  he 
should  advance  the  necessary  funds  to  take  up  their  notes  in  favor  of  the  vendor, 
maturing  in  1854,  1855  and  1856,  amounting  together  to  $77,771  30,  and  with 
the  express  stipulation  and  agreement  that  they  should  cultivate  and  manage  the 
plantation,  and  that  their  one-half  part  of  the  crops  should  be  handed  over  to 
said  Osgood,  who  was  to  sell  the  same  with  his  own  half  for  the  best  price  he 
could  obtain,  and  appropriate  the  proceeds  to  the  repayment  of  his  advances,  till 
the  final  liquidation  of  the  amount,  with  interest  at  eight  per  cent,  per  annum. 

**  That  this  sale  was  made  to  Osgood  at  his  own  instance,  and  in  pursuance  of 
his  unsolicited  overtures :  that  Osgood  was  a  man  of  great  wealth  and  of  high 
and  established  credit,  and  the  plaintiffs  consented  to  the  sale  for  the  inadequate 
price  above  stated,  in  order  to  secure  the  association  and  aid  of  a  capitalist  of 
ample  resources  to  make  the  requisite  advances,  and  allow  them  time  by  the  assi- 
daous  devotion  of  their  industry  to  the  management  of  the  plantation,  to  redeem 
their  undivided  half-interest  therein. 

"  That  the  contract  was  in  all  things  duly  and  faithfully  complied  with,  till  in 
the  commencement  of  the  year  1855,  the  said  Isaac  Osgood,  apparently  supposing 
that  the  plain ti£&  were  entirely  in  his  power  and  at  his  mercy,  repudiated  his 
agreement,  for  the  purpose  of  evicting  them  from  their  remaining  interest  in  tlie 
plantation,  which  he  might  thus  acquire  at  a  reduced  price,  or  of  compelling  them 
to  submit  to  still  more  onerous  terms,  which  he  might  dictate.'' 

"  That,  accordingly,  he  refused  to  make  any  advance  to  take  up  the  note  held 
by  Samuel  Packwood,  maturing  on  the  1st  of  March,  1855,  but  that  his  co-defen- 
dant, P.  A,  D.  Cazenave,  took  up  the  note,  and  received  a  subrogation  from 
Packwood  to  his  mortgage  on  the  plantation,  and  then  applied  for  an  order  of 
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^B*"         seizure  and  sale,  under  which  the  plantation  and  slaves  were  adjudicated  to  him 
Casbxaxe.       on  the  2d  of  June,  1855,  for  $122,500. 

"  That  while  these  proceedings  were  in  progress,  the  plaintiflfe,  finding  them- 
selves abandoned  and  betrayed  by  Osgood^  and  unable,  in  their  unexpected 
distress  and  difficulty,  to  make  any  other  arrangements,  entered  into  an  agree- 
ment with  the  said  Cazenave,  whereby  it  was  stipulated  and  agreed  that  he  should 
reconvey  the  plantation  to  them  for  $191,520,  payable  in  ten  annual  instalments, 
with  interest  at  eight  per  cent,  per  annum  ;  but  with  the  condition  that  if  they 
should  be  unable  to  make  the  first  payment  of  $20,520,  due  on  the  15th  of  March, 
1856,  the  agreement  should  be  null  and  void,  and  the  plantation  should  remain 
the  property  of  said  Cazenave. 

"  That  the  plaintiff  made  the  stipulated  payment  of  $20,520,  on  the  16th  ot 
March,  1856,  and  received  a  reconveyance  of  the  plantation  and  slaves  on  the 
terms  and  conditions  of  the  agreement  set  forth. 

**  That  as  plaintiffs  are  now  informed  and  believe,  the  said  Cazenave  acted  in 
the  premises  at  the  suggestion  and  for  the  account  of  Osgood ;  that  he  was  inter- 
posed for  the  purpose  of  enabling  Osgood  to  evade  and  defeat  the  rights  of  the 
plaintiffs  under  and  in  virtue  of  his  several  engagements  with  them. 

"  And  finally,  the  plaintiflfe  aver  their  readiness  to  carry  out  the  agreements 
with  Osgood,  and  pray  that  a  specific  performance  thereof  be  decreed  and  enforced 
against  him. 

"  On  filing  their  petition,  the  plaintiflfe,  upon  their  proper  affidavit  and  bond, 
obtained  an  injunction  against  both  Cazenave  and  Osgood,  restraining  them  from 
parting  with,  or  disposing  of,  or  taking  any  proceedings  at  law,  for  the  enforce- 
ment of  the  payment  of  the  mortgage  notes  received  by  Cazenave  for  the  retransfer 
above  stated,  against  the  plantation  and  slaves  so  retransferred,  till  the  further 
order  of  the  court" 

On  the  31st  of  March,  1858,  the  defendant,  Cazenave,  applied,  by  petition,  to 
the  Judge  of  the  Fourth  District  Court,  who  granted  the  injunction,  for  a  disso- 
lution of  the  same,  so  far  as  he  was  restrained  from  taking  proceedings  at  law 
for  the  inforcement  of  the  three  notes  described  in  plaintiffs'  petition,  upon  giving- 
bond  in  conformity  to  Article  30Y  of  the  Code  of  Practice. 

The  order  dissolving  the  inji^nction  was  granted  him,  on  executing  his  bond  in 
favor  of  plaintiffs  in  the  sum  of  $25,000. 

Immediately  after  giving  bond,  it  seems,  Cazenave  obtained  an  order  of  seizure 
and  sale  against  the  plaintiff  on  the  notes  so  released.  The  plaintiffs  thereupon 
applied  for  and  obtained  a  suspensive  appeal  from  the  ex  parte  orders  dissolving 
the  injunction. 

The  defendant  moved  to  dismiss  the  appeal  on  the  ground  that  the  order  can- 
not work  an  irreparable  injury. 

It  is  urged  by  defendants,  that  if  an  appeal  of  this  kind  is  favored,  the  whole 
object  of  Art.  307  C.  P.  would  be  defeated  ;  that "  it  would  be  vain  for  the  Dis- 
trict Judge  to  grant  the  dissolution  of  an  injunction  under  that  article ;  to  exer- 
cise the  discretion  there  vested,  for  the  interposition  of  an  appeal  would  at  once 
render  judicial  action  nugatory,  though  the  law,  on  its  face,  contemplates  no 
appeal ;  but,  on  the  contrary,  the  evident  intention  is  to  relieve  the  party  from 
interruption." 

The  answer  to  this  is,  that  the  Article  of  the  Code  of  Practice  only  confers  on 
the  District  Court  the  discretion  to  dissolve  the  injunction  on  the  party's  giving 
bond>  where  the  act  prohibited  is  not  suck  as  may  work  an  irreparable  injury. 
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Now,  where  the  District  Jadge,  through  error,  embraces,  as  within  this  article,  a         Wnn 
case  not  contemplated  by  it,  one  where  the  prohibited  act  may  work  an  irrepara-      CiiBfATB 
ble  injury,  an  appeal  most  lie  by  the  express  terms  of  Art  566  of  the  Code  of 
Practice. 

In  the  case  of  De  La  Croix  v.  Villere,  11  An.  39,  we  set  aside  a  similar  order, 
being  of  the  opinion  that  the  act  prohibited  might,  if  executed,  work  irrepara- 
ble injury. 

The  question  then  most  be  determined  by  the  facts  and  circumstances  of  each 
case,  and  in  order  to  test  the  plaintifi^*  right  to  the  present  appeal,  we  are  forced 
to  consider  whether  the  court  erred  in  granting  the  order.  If  it  did  err,  an  ap- 
peal lies  by  the  very  terms  of  Articles  307  and  566.  If  it  did  not  err,  the  appeal 
must  be  dismissed. 

In  the  consideration  of  the  question  before  us,  the  allegations  of  the  plaintiflb* 
petition  must  be  taken  as  true,  and  Cazenave  must  be  viewed  as  a  person  inter- 
posed for  Osgood ;  Osgood  should  be  considered  the  owner  of  the  notes,  and  that 
tiie  order  of  seizure  and  sale  issued  in  Cazmave's  name  for  his  benefit. 

Now  the  plaintiff  would  have  the  right  to  oppose  the  same  defence  to  the  order 
of  seizure  and  sale  in  the  parish  of  Plaquemines  that  they  do  to  the  notes  here, 
and  obtain  the  same  judgment  there  that  they  are  entitled  to  in  this  suit,  and  it 
may  be  urged  that  the  prosecution  of  a  legal  right  can  never  work  an  irreparable 
injury,  for  the  party  sued  may  offer  an  issue  before  the  court,  and  adduce  his 
proofs  and  obtain  justice  before  the  one  court  as  well  as  the  other.  This  may  be 
true  as  a  general  proposition,  but,  in  the  case  before  us,  we  have  to  consider  the 
petition  as  true,  as  just  observed,  and  it  then  follows  that  Cazenave  has  instituted, 
or  may  institute,  an  order  of  seizure  and  sale  upon  notes  fraudulently  obtained, 
and  which  do  not  rightfully  belong  to  him,  the  consequence  of  which  is  to  drive 
the  party  to  an  injunction  or  opposition,  or  run  the  risk  of  a  sale  of  the  plantation 
to  some  third  party,  and  thus  defeat  the  plaintiff's  demand  for  a  specific  perfor- 
mance altogether. 

No  argument  is  required  to  show  that  the  latter  consequence  would  be  an  ir- 
reparable injury  involving  as  it  does  the  loss  or  transfer  of  a  plantation.  It  has 
also  been  held  by  this  court  in  several  cases,  that  where  the  consequences  of  an 
interlocutory  order  are  such,  that  they  cannot  be  remedied  by  a  final  decree,  and 
the  party  will  be  driven  to  another  action  to  obtain  his  rights,  it  is  an  irreparable 
injury,  from  which  he  may  appeal.  The  obtaining  of  executory  process  in  the 
parish  of  Plaquemines  is  intended  to  obtain  satisfaction  of  the  notes  by  the  sale 
of  the  plantation.  If  defendant  succeeds,  his  promissory  notes  have  been  paid, 
and  their  return  on  the  final  decree  in  this  case  will  be  the  return  of  so  much  waste 
paper.  Plaintiffit,  to  maintain  their  rights,  will  therefore  be  driven  to  another  in- 
junction, in  which  they  will  be  forced  to  set  up  the  same  issues  and  demand  the 
same  judgment  as  they  do  in  this  case.  But  what  will  prevent  the  defendant  from 
dissolving  that  injunction  in  the  same  manner  and  upon  precisely  the  same  grounds 
as  in  this  ?  It  is  but  another  step  in  the  proceeding.  The  Article  566  of  the 
Code  of  Practice  allows  an  appeal  where  an  order  may  work  an  irreparable  injury 
and  it  appears  to  us  that  an  order  which  necessarily  compels  a  party,  in  order  to 
protect  his  rights,  to  institute  another  suit  for  the  same  cause  of  action  is  covered 
by  the  Article.  See  case  of  the  Siat^  v.  Judge  of  Fifth  District  Courts  12  An. 
455,  and  authorities  there  cited,  viz  :  6  L.  R.  435  ;  14  L.  R.  245  ;  12  L.  R.  137, 
148  ;  15  L.  R.  481 ;  2  Rob.  342. 

We  do  not  coniuder  that  the  injunction  has  the  efifect  of  preventing  defendant 
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from  suing  npon  his  notes,  for  he  can  set  them  np  in  the  present  suit  by  way  of  a 
reoonventional  demand  against  the  plaintiff,  and  demand  judgment  thereon  See 
Acts  1839,  p.  64. 

The  cases  in  12  R.  and  2d  and  4th  An.,  cited  by  the  defendant,  were  considered 
in  the  case  in  11  An.  39. 

It  is,  therefore,  ordered,  that  the  motion  to  dismiss  the  appeal  in  this  case  be 
overruled. 

Spoffobd,  J.,  took  no  part  in  this  decision. 


Same  Case — Final  Decision. 

Land,  J.  This  is  an  appeal  from  an  ex  parte  order  of  the  District  Judge  under 
Article  307  of  the  Code  of  Practice,  dissolving  the  writ  of  injunction  issued  in 
this  case. 

A  motion  was  made  to  dismiss  the  appeal,  and  the  motion  was  overruled. 

ITie  reversal  of  the  order  dissolving  the  injunction  is  a  necessary  consequence  of 
the  judgment  maintaining  the  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  of  the  District 
Judge,  dissolving  the  writ  of  injunction  in  this  case,  be  annulled,  avoided  and  re- 
versed, and  that  said  writ  of  injunction  be  reinstated  and  declared  in  full  foras 
and  that  the  cause  be  remanded  to  the  lower  court  for  further  proceedings  ac- 
cording to  law,  and  that  the  defendants  and  appellees  pay  the  costs  of  this  ap- 
peal. 


14     flOl 
46  \4S0\ 


State,  cx  rul.  Dodeman,  for  mandamus,  v.  The  Judge  of  the  Fourth 

District  Court. 

a  mandamm  will  not  be  granted  by  the  Supremo  Court,  to  comi)cl  a  District  Judge  to  rescind  an  order 
granting  an  appeal. 

ON  application  for  a  mandamus  to  the  Judge  of  the  Fourth  District  Court  of 
New  Orleans.    A,  Bodiriy  for  relator. 

Buchanan,  J.  The  petition  of  the  relator  sets  forth,  that  an  appeal  has  been 
granted  by  the  District  Judge,  returnable  the  4th  Monday  of  January,  1860,  from 
a  judgment  rendered  on  the  judicial  admissions  and  confessions  of  the  appellant 

Relator  avers  the  order  granting  the  appeal  to  be  contrary  to  Article  567  of 
the  Code  of  Practice,  and  prays  for  a  mandamus,  to  compel  the  District  Judge  to 
rescind  the  order  of  appeal. 

In  support  of  this  application,  the  relator  has  referred  us  to  4th  Robinson,  85, 
5th  Robinson,  447,  and  5th  Annual,  233  and  597.  The  cases  cited  are  cases 
where,  either  applications  were  made  for  mandamus  to  allow  appeals  from  judg- 
ments on  confession,  or  where  this  court  dismissed  appeals,  regularly  before  it,  on 
the  ground  that  the  judgment  appealed  from  was  rendered  upon  confession. 
Neither  of  these  is  the  case  before  the  court. 

Digitized  by  VjOOQ IC 


NEW  ORLEANS,  FEBRUARY,  1859. 


51 


The  District  Court  having  exercised  its  legal  aathority  in  granting  the  appeal, 
this  court  cannot  anticipate  t!he  return  of  the  appeal,  by  entertaining  at  this  time,  Ju]>cw4niDn.Gt. 
what  is  in  substance  a  motion  to  dismiss  the  appeal.   The  transcript  of  the  record 
is  not  yet  filed  in  this  court,  and  it  is  possible  that  it  never  will  be  filed. 

Rule  nisi  refused. 
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John  W.  Wood  et  als.  v.  Samuel  S.  Harrell. 

Where  an  appeal  has  bocn  taken  by  the  dcfbndant  and  warrantor,  and  the  defendant  alono  files  an 
ap|>cal  bond,  it  is  presumed  that  the  warrantor  has  abandoned  his  appeal,  and  in  such  a  case  the 
pLuntiflT  cannot  complain,  as  ho  has  no  Judgment  against  the  party  called  in  warranty. 

Objecticms  to  the  sufBciency  of  the  security  on  the  appeal  bond,  should  be  made  in  the  court  below. 

No  Judgment  baring  been  rendered  in  favor  of  the  plaintifl*  against  the  warrantor,  there  can  be  no  ob- 
j4Ttioa*io  the  warrantor  signing,  as  surety,,  the  appeal  bond  given  by  defendant. 

The  law  does  not  malce  it  absolutely  necessary  for  the  Clerk  to  affix  the  seal  of  the  court,  to  his  certifl  - 
cate  attachod  to  the  transcript  of  the  record. 

Where  plaintifis  bring  a  petitory  action  to  recover  a  slave,  alleging  that  their  right  of  property  in  tho 
slave  was  derived  by  inheritance  from  their  mother,  and  subsequently  attempt  to  amend  their  peti- 
tion by  demanding  in  the  alternative,  if  the  court  should  be  of  opinion  that  the  slave  was  the  com- 
munity property  of  their  father  and  mother,  that  they  be  decreed  to  be  the  owners  of  one-half  of  the 
slave  clahned,  and  at  the  same  time  expressly  adhere  to  their  original  demand.— AebZ ;  That  tho  two 
demands  are  hiconsistent,  and  that  the  District  Conrt  did  not  err  in  rejecting  the  alternative  de- 
mand. 

Farol  evidence  is  inadmissible  to  show  that  a  slave  was  received  by  the  husband,  in  lieu  of  money  duo 
his  wife  from  her  father's  estate. 

Property  bought  by  the  husband  in  his  own  name,  and  paid  for  with  the  separate  ftinds  of  his  wife,  is 
not  the  property  of  his  wife,  but  the  fiict  of  his  having  paid  for  it  out  of  the  separate  Amds  of  his  wife, 
gives  to  her  a  mortgage  for  the  amount  thus  used,  which  In  a  proper  form  of  action  may  be  enforced 
OB  any  property  of  the  husband. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Ratliff,  J. 
/.  B.  Smith,  P.  Pond  and  John  McVea,  for  plaintifi^  and  appellees.  Muse 
4t  Hardee,  for  defendant  and  appellant. 

Buchanan,  J.  Plaintiff  and  appellees  move  to  dismiss  this  appeal,  on  the 
following  grounds: 

1st.  That  the  warrantors,  who  are  appellants,  have  given  no  appeal  bond. 

2d.  That  the  appeal  bond  filed  by  defendant  is  defective,  inasmuch  as  the  surety 
on  that  bond  is  one  of  the  warrantors,  who  is  also  an  appellant  of  record. 

3d.  That  the  certificate  of  the  Clerk  of  the  District  Court  to  the  transcript  of 
appeal  has  not  the  seal  of  the  court. 

I.  Judgment  was  rendered  upon  the  verdict  of  a  jury,  in  favor  of  plaintiffs, 
against  defendant,  for  certain  slaves  and  their  hire ;  and  also  in  favor  of  defend- 
ant, against  his  warrantors,  for  the  value  of  said  slaves  and  their  hire.  On  motion, 
an  appeal  was  allowed  to  the  defendant  and  warrantors.  The  defendant  alone 
has  filed  an  appeal  bond.  From  this  it  would  seem  that  the  warrantors  have 
abandoned  their  appeaL  But  that  is  no  concern  of  the  plaintifis.  They  have  no 
judgment  against  the  warrantors,  nor  have  they  asked  any  such  by  their  plead- 
ings. 

II.  Objections  to  the  sufficiency  of  the  security  upon  the  appeal  bond  should 
have  been  made  in  the  court  below.    As  already  observed,  the  judgment  against 
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Wood  the  defendant  is  entirely  distinct  (being  in  favor  of  a  dififerent  party)  from  that 
Habuox.  against  the  warrantors.  No  reason  is  seen  why  the  warrantor,  if  she  possessed 
the  l^al  requisites,  might  not  be  the  security  of  the  defendant  upon  his  appeal 
bond  in  this  case. 

III.  The  law  does  not  in  express  terms  require  the  seal  of  the  court  to  the  cer- 
tificate of  the  Clerk  to  the  transcript  of  appeal.  C.  P.  585,  896,  898.  If  it  did, 
as  the  want  of  a  seal  is  an  irregularity  clearly  not  attributable  to  the  fault  of  the 
appellant,  it  would  merely  justify  us  in  allowing  time  to  rectify  it  Acts  of  1839, 
p.  170 ;  Acts  1855,  p.  314.  But  that  would  not  be  necessary  here.  The  Clerk 
certifies  the  record,  under  his  "  Fignature  official  and  the  seal  of  said  court," 
although  no  impress  of  the  seal  appears  in  the  space  reserved  for  that  purpose  in 
the  margin  of  the  certificate.  See  Conway  v.  Erwiuj  1  An.  391 ;  Medley  v. 
Voru,  2  An.  140. 

The  motion  to  dismiss  is  overruled. 

Plaintiffs  claim  a  negress  slave  named  Harriet,  and  her  issue,  in  possession  of 
defendant,  as  their  property  by  right  of  inheritance  from  their  mother,  Winifred 
Hurst,  deceased  wife  of  Anderson  Carle ;  their  mother,  as  they  allege,  having 
inherited  said  slave  Harriet  from  the  estate  of  her  father,  Henry  Hurst. 

Defendant  and  warrantors  deny  specially  that  plaintifik*  mother  inherited  the 
slave  Harriet  from  her  father,  as  the  plaintiflfe  pretend.  They  aver  that  the  said 
slave  was  adjudicated,  at  a  probate  sale  of  Henry  HursVs  estate,  to  Anderson 
Carle,  by  whom  phe  was  sold  to  Hezekiah  Harrell,  from  whom  defendant  derives 
title.  Defendant  pleads  the  prescription  of  five,  ten  and  fifteen  years,  and  avers 
an  open  and  undisturbed  possession  in  himself  and  his  authors,  by  virtue  of  a 
title  translative  of  property. 

Several  years  after  issue  thus  joined,  plaintiffs  attempted  to  amend,  by  demand- 
ing, in  the  alternative  "  if  the  court  should  be  of  opinion,  after  hearing  all  the 
evidence,  that  Harriet  was  community  property  of  their  father  and  mother,"  that 
a  decree  might  be  entered  up  in  their  behalf  for  the  one-half  of  the  slaves  claimed. 
At  the  same  time,  not  relinquishing,  but  expressly  adhering  to,  their  original  de- 
mand. 

The  District  Court  rejected  this  alternative  demand ;  to  which  plaintifife  ex- 
cepted. This  ruling  was  correct.  The  two  demands  were  inconsistent.  Had 
they  been  presented  in  the  same  petition  originally,  the  defendant  might  have 
refused  to  answer  until  the  plaintiffs  had  made  their  election,  whether  they 
demanded  a  whole  or  only  an  undivided  half  ownership  of  the  slave  in  ques- 
tion. 

The  court  also  correctly  rejected  parol  evidence  that  the  negro  woman  Har- 
riet was  received  by  Winifred  Hurst,  in  lieu  of  money  due  her  from  her  father's 
estate,  for  the  price  and  sum  of  five  hundred  and  ninety-one  dollars.  Such  testi- 
mony was  not  only,  in  effect,  making  out  a  title  to  a  slave  by  parol,  but  it  con- 
tradicts the  written  and  recorded  evidence  in  the  cause.  The  proces  verbal  of  the 
probate  sale  of  the  effects  of  Henry  HursVs  succession,  given  in  evidence  by  plain- 
tiffs themselves,  shows  that  the  slave  Harriet  was  adjudicated  to  Anderson  Carle, 
at  such  sale,  by  the  parish  Judge,  for  the  sum  of  five  hundred  and  ninety-one 
dollars,  on  a  credit  of  one  and  two  years,  for  his  notes  with  good  and  approved 
freehold  security,  with  ten  per  cent,  interest  from  date  of  purchase  until  paid,  and 
special  mortgage  until  final  payment. 

All  the  cases  quoted  by  the  counsel  of  plaintiffs,  in  opposition  to  the  ruling  of 
the  court  upon  this  point,  viz,  Dominguez  v.  Lee,  17  La.  295  ;  Terrell  v.  Cutrer, 

Digitized  by  VjUUV  IC 


NEW  ORLEANS,  FEBRUARY,  1859.  03 

1  Rob.  367 ;  Rousse  v.  Wheeler,  4^  Rob.  114 ;  Stroud  v.  Humble,  2  An.  930 ;  and  Woo© 
Metcalf  y.  Clark,  8  An.  286 — are  cases  where  the  purchase  was  made  either  in 
the  name  of  the  wife  alone,  or  of  the  wife  and  husband  jointly.  In  which  cases, 
proof  was  admitted,  as  against  creditors  of  the  husband,  that  the  purchase  price 
was  paid  out  of  the  separate  funds  of  the  wife  ;  and  it  was  held,  that,  although 
in  general  purchases  during  marriage  would  make  the  things  purchased  common 
property,  according  to  Article  2371  of  the  Code,  yet,  if  the  thing  purchased  by 
the  wife  were  paid  for  out  of  her  separate  funds,  the  property  would  become  pa- 
raphernal, provided  the  wife  had  not  parted  with  the  administration  of  her  para- 
phernal estate.    See  the  language  of  Judge  Simon  in  Rousse  v.  Wheeler, 

Now,  there  is  nothing  analogous  to  those  cases  in  the  present.  Harriet  was 
not  purchased  in  the  name  of  Mrs,  Carle  individually,  or  jointly  with  her  hus- 
band, but  in  the  name  of  her  husband  alone.  The  proof  ofifered,  was  proof  of  a 
diflerent  contract — a  sale  to  a  different  vendee — which  (as  the  object  sold  was  a 
sktve)  could  not  be  proved  by  parol. 

Even  supposing  that  Carle  made  use  of  his  wife's  separate  funds  to  pay  for  the 
property  thus  acquired  in  his  own  name,  that  would  not,  under  the  authority  of 
the  case  cited,  have  made  such  property  hers.  It  would  only  have  given  rise  to 
a  mortgage  for  the  amount  of  the  separate  funds  thus  employed,  which,  in  a 
proper  form  of  action,  might  have  been  enforced  against  Carle's  property,  or 
property  alienated  by  him  in  the  hands  of  third  persons. 

But  in  referrence  to  this  question  of  the  manner  in  which  the  slave  Harris 
was  paid  for  by  Carle,  we  have  in  evidence  : 

Ist  The  final  account  of  administration  of  Henry  Hurst's  estate,  and  the 
judgment  of  the  homologation  of  the  same,  rendered  on  the  3d  of  February,  1829, 
which  were  given  in  evidence  by  plaintifife,  and  are  entirely  inconsistent  with  the 
parol  evidence  offered  by  them  and  rejected  by  the  court.  For  in  that  account 
the  administrator  charges  himself  with  all  the  notes  given  by  the  purchasers  at 
the  probate  sale  above  mentioned,  (including  Carle,)  as  so  much  cash  received 
by  him ;  and  the  judgment  of  homologation  fixes  the  distributive  shares  of  the 
eight  heirs  of  Henry  Hurst,  (including  Mrs,  Carle,)  without  any  deduction  made 
for  any  thing  paid  on  account  of  her  share,  or  received  pro  tanto  in  lieu  of  her 
share.  Yet  this  account  was  filed,  and  this  judgment  of  homologation  rendered, 
more  than  three  years  after  the  probate  sale,  and  more  than  one  year  after  the 
last  of  Carle's  notes  for  Harriet  and  for  the  other  slaves  and  movables,  purchased 
by  him  at  the  said  sale,  had  fallen  due. 

The  record  thus  given  in  evidence  by  plaintiffs,  is  corroborated  by  another 
record  offered  in  evidence  on  the  part  of  the  defence,  but  which  was  rejected  by 
the  District  Court,  and  which  comes  up  annexed  to  a  bill  of  exceptions.  It  is 
an  extract  from  the  record  of  sales  and  mortgages  of  the  parish  of  St.  Helena, 
duly  certified  to  be  a  correct  copy  by  the  Recorder  of  said  parish.  It  recites  a 
conveyance  by  the  parish  Judge  and  by  the  curator  and  curatrix  of  Henry 
Hurst's  succession,  of  slaves  and  movables  adjudicated  to  Anderson  Carle  at  the 
probate  sale  of  the  26th  December,  1825,  with  mortgage  granted  by  said  Carle 
for  the  security  of  the  payment  of  two  notes,  at  one  and  two  years,  given  by  him 
for  the  price  of  abjudication. 

This  act  of  sale  and  mortgage,  of  the  same  date  with  the  probate  sale,  is  copied 
at  full  length,  with  a  certificate  appended,  signed  by  L,  H  Moor,  parish  Judge 
of  St.  Helena,  that  he  had  compared  it  with  the  original,  and  having  found  it 
correct,  had  admitted  it  to  record  on  the  29th  of  December,  1825. 
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^o^  Across  this  record  is  written  another  certificate,  signed  by  Burlin  Childress, 

parish  Judge  of  St.  Helena,  that  the  notes  described  therein  were  acknowledged 
before  him  by  the  curator  of  Henry  Hurst's  succession,  to  have  been  paid, 
and  that  the  mortgage  was  thereupon  cancelled,  of  date  the  first  of  February, 
1830. 

The  objection  made  to  this  certified  extract  from  the  parish  records  of  St. 
Helena,  and  which  was  sustained  by  the  District  Court,  was,  that  said  document 
was  not  an  original  act,  but  only  a  copy  of  a  copy.  This  objection  was  impro- 
perly sustained. 

The  certificates  of  the  two  parish  Judges,  one  of  the  29th  December,  1825, 
that  the  mortgage  had  been  recorded — and  the  other  of  the  Ist  of  February,  1830, 
that  the  mortgage  had  been  erased — were  certainly  originals,  of  which  the  parish 
Recorder  was  the  legal  custodian,  and  of  which  his  certified  copy  is  authentic 
proof.  The  first  of  those  certificates  recites  the  conveyance  and  mortgage  very 
properly,  in  order  to  prevent  all  uncertainty  as  to  the  objects  of  the  mortgage. 
The  certified  extract  thus  offered,  was  clearly  not  only  good  evidence,  but  the 
best  evidence  of  the  inscription  of  the  mortgage  granted  by  Carle  upon  the  slave 
Harriet,  and  of  its  radiation. 

This  document  was  not  at  all  needed  by  the  defendant  as  evidence  of  the  con- 
tract of  purchase  by  Carle,  out  of  which  the  mortgage  originated.  That  contract 
had  already  been  proved  by  plaintiffs,  when  they  gave  in  evidence  the  proces  ver- 
bal of  sale. 

Again :  There  is  no  reason  to  suppose  that  the  original  of  the  act  of  sale  and 
mortgage,  which  appears  to  have  been  offered  to  the  parish  Judge  for  record, 
was  ever  in  the  possession  of  the  defendant  or  warrantors.  The  parties  to  that 
act  were,  the  representatives  of  Henry  Hurst  on  the  one  side,  and  Anderson  Carle 
on  the  other  side.  The  latter  of  those  parties  was  the  father  of  the  plaintiffs  ; 
the  former  are  their  near  relations,  and  have  been  examined  by  them  under  com- 
missions in  this  suit,  as  witnesses. 

But  we  repeat,  that  we  view  the  copy  of  the  act  of  mortgage  as  mere  matter 
of  recital  and  reference  in  the  certificates  of  inscription  and  of  radiation,  which 
ought  not  to  have  had  the  effect  of  excluding  those  certificates  as  evidence.  It 
will  be  unnecessary  to  remand  the  cause  on  account  of  the  rejection  of  this  docu- 
ment, inasmuch  as  we  have  it  before  us,  and  full  effect  may  be  given  to  it,  the 
only  objection  to  its  admissibility  being  overruled.  With  it,  nay  even  perhaps 
without  it,  the  claim  of  plaintiflfe  to  the  ownership  of  the  slave  Harriet,  and  her 
issue,  is  disproved. 

The  judgment  of  the  District  Court  in  favor  of  plaintiffs  and  appellees  is, 
therefore,  reversed,  and  judgment  is  hereby  rendered  in  favor  of  defendant  and 
appellant,  and  against  plaintiffs,  with  costs  in  both  courts. 

Merrick,  C.  J.,  recused  himself  in  this  case,  having  been  of  counsel. 
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Frellsen/Stevensox  &  Co.  V,  Thomas  C.  Anderson. 

Wbcn  new  procoodiugs  of  garntshxnentarecommeQced,  the  original  proceedings  are  presumed  to  be 

abandoned. 
A  seizure  mftde  on  an  exscation  which  has  expired,  is  illegal  and  void. 
The  Act  of  1856,  which  authorizes  a  ShorUf,  in  cases  of  garnishment,  to  retein  a  copy  of  the  writ  and 

proceed  on  that  in  the  some  manner  as  though  the  original  was  in  his  liands,  does  not  empower  the 

Sheriff  to  effect  more  with  the  copy  than  he  could  with  the  original  execution.    He  could  not,  with 

the  copy,  make  new  seizures  on  expired  writs. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cottoriy  J. 
G.  H.  Helme  and  Semmes  4t  LahaiU  for  plaintifig  and  appellants.    Elmore 
&  King,  for  defendant. 

GoLE,  J.  T.  C,  Anderson^  residing  in  the  parish  of  St  Landry,  being  indebted 
to  FrdUm  A  Co.,  pledged  to  them  four  promissory  notes  given  by  T,  A.  Cook, 
also  a  resident  of  that  parish,  for  $5,000  each,  secured  by  mortgage,  payable  re- 
spectively on  the  1st  of  April,  1856,  7,  '8  and  '9. 

On  the  11th  of  December,  1856,  Frellsen  J^  Co.  commenced  proceedings  in  the 
Sixth  District  Court  of  New  Orleans,  to  collect  their  debt  by  the  sale  of  the 
notes  pledged,  and  on  the  17th  of  January,  1857,  the  Sheriff,  on  execution  issued 
in  the  case,  seized  and  took  into  his  possession  the  pledged  notes. 

Before  this  seizure,  they  had  remained  in  possession  of  Frellsen  S  Co. 

Previous  to  the  sale  of  said  notes  by  the  Sheriff,  Anderson  sold  his  interest 
therein,  after  the  payment  of  the  debt  of  Frellsen  dt  Co.,  to  Forestier,  at  private 
sale,  for  fifteen  hundred  dollars  cash. 

On  the  21st  of  March,  1857,  two  days  before  the  Sheriff's  sale,  Forestier  took 
the  present  rule  upon  the  Sheriff,  Frellsen  4t  Co.  and  Anderson,  to  show  cause 
why  the  surplus,  after  paying  Frellsen  <&  Co.,  if  there  was  any,  should  not  be  paid 
over  to  him. 

The  notes  were  sold  by  the  Sheriff  on  the  23d  of  March,  for  819,000  cash, 
leaving  ^,080  in  the  hands  of  the  Sheriff  after  paying  Frellsen  <&  Co. 

Before  the  rule  taken  op  the  21st  of  March  against  the  Sheriff  and  others  by 
Forestier,  as  assignee  of  Anderson,  was  tried,  Punderford  and  others,  who  are 
appellants,  took  a  rule  and  filed  an  intervention,  claiming  the  fund  as  seizing 
creditors  under  executions  issued  on  various  judgments  recovered  against  Ander- 
son in  the  parish  of  St.  Landry,  all  which  executions,  they  aver,  were  levied  on 
the  notes  in  the  hands  of  Frellsen  dt  Co.,  by  process  of  garnishment,  or  by  actual 
seizure  by  the  Sheriff,  prior  to  the  alleged  assignment  to  the  appellee,^oresft>r. 

Forestier  answered  the  iotervenors'  rule,  denying  the  existence  of  the  judg- 
ments against  Anderson,  the  issuance  of  executions  thereon,  the  fact  of  seizures 
having  been  made  under  those  executions,  and  asserting  the  illegality  and  invali- 
dity of  all  the  proceedings  on  behalf  of  the  intervenors. 

Anderson  filed  a  general  denial. 

The  plidntil&'  answered,  that  while  the  notes  were  held  by  them  in  pledge, 
they  were  seized  under  various  writs  of  garnishment  issued  on  the  judgments  of 
the  intervenors ;  that  their  claim  had  been  satisfied  out  of  the  funds  in  the  Sheriff 's 
hands,  and  disclaimed  any  interest  in  the  controversy. 
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By  agreement  of  counsel,  the  rule  was  consolidated  with  the  intervention,  and 
the  case  was  tried  on  the  rale  taken  by  Forestier, 

The  principal  question  in  this  case  is  whether  the  seizing  creditors  of  Ander- 
son have  the  right  to  be  paid  their  judgments  out  of  the  balance  of  the  notes 
after  satisfying  the  claim  of  Frellsen  dt  Co.  in  preference  to  Forestier ,  the  assig- 
nee of  the  residuary  interest  of  Anderson,  after  the  payment  of  the  judgment  of 
Frellsen  d  Co. 

The  judgment  of  the  lower  court  was  in  &yor  of  Forestier,  and  the  interve- 
nors  have  appealed. 

Forestier,  by  the  assignment,  has  a  superior  clajm  to  the  fund,  unless  the  gar- 
nishments and  seizures  on  which  intervenors  rely  are  valid,  and  it  appears  to  us 
that  they  are  illegal  and  inoperative. 

1.  Even  admitting  that  the  original  proceedings  of  garnishment  were  legal ; 
they  were  abandoned  by  the  institution  of  new  proceedings,  and  these  were  void 
because  these  new  proceedings  of  garnishment  were  commenced  long  after  the 
execution  had  run  out. 

2.  The  subsequent  seizure  of  the  notes  after  the  abandonment  of  the  garnishment 
proceeding,  was  illegal  and  void,  because  it  was  made  on  an  execution  that  had 
long  before  expired.  The  Act  of  1855,  Sess.  Acts,  p.  253,  cannot  heal  this  de- 
fect. This  Act  authorizes  the  Sheriff,  in  cases  of  garnishment,  to  retain  a  copy 
of  the  writ,  and  proceed  on  that "  in  the  same  manner  as  though  the  original  was 
in  his  hands."  It  does  not  empower  the  Sheriff  to  effect  more  with  the  copy,  than 
he  could  with  the  original  execution ;  he  cannot,  by  virtue  of  the  copy,  make  new 
seizures  on  expired  writs. 

It  is,  therefore,  ordered,  ac^'udged  and  decreed,  that  the  judgment  be  afl&rmed, 
with  costs. 


Same  Case — On  a  Re-hearing. 

Cole,  J.  Upon  a  reexamination  of  this  case,  we  can  perceive  no  reason  for 
changing  the  opinion  heretofore  given. 

Towards  the  close  of  the  opinion  we  said :  "  The  subsequent  seizure  of  the 
notes  after  the  abandonment  of  the  garnishment  proceeding,  was  illegal  and  void, 
because,"  &c. 

The  singular  term  "  seizure"  was  used,  because  it  was  applied  to  all  the  cases 
of  seizure  considered  as  one,  inasmuch  as  they  were  characterised  by  the  same  il- 
legal features,  and  the  same  remarks  applied  to  the  whole  of  the  cases. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  our  former  decree  remain 
undisturbed. 
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Succession  of  Samuel  Broom.  J*  ^^^ 

When  the  record  does  not  show  that  tbe  amoant  in  dispute  Is  oyer  $800,  and  the  hkUut  is  not  Bapi»lied 

by  an  afflJavit,  the  appeal  will  be  dismifl^ed. 
The  practice  of  introdocing  all  the  mortuaria  of  a  succession  In  mass,  when  it  is  only  intended  to  prove 

a  fact  or  a  date,  is  abusive,  inasmuch  as  it  is  calculated  to  create  unnecessary  costs,  and  to  concise 

the  issues. 
A  re-hearing  will  not  1>o  granted  when  the  evidence  relied  upon  to  support  the  ^>plicat'on  is  only  to  be 

foond  in  a  dilTerent  transcript  from  that  of  the  appeal,  wbiclrthe  parties  had  agreed  might  be  referred 

to,  but  to  which,  by  its  title  or  number,  no  reference  was  made  in  tbe  argument  of  the  cause 
It  is  the  settled  practice  of  the  court  not  to  notice  In  applications  for  re-hearing,  points  which  were  not 

made  in  the  argoment  of  tbe  cause. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HotceH,  J. 
/>.  N,  Hennen,  for  appellant.    Durant  &  Hornor,  for  appellee. 

Buchanan,  J.  Certain  heirs  of  this  estate  took  a  role  upon  the  administra- 
tor, under  the  Act  of  1855,  p.  79,  {5,  to  show  cause  why  he  should  not  furnish 
new  and  additional  security  for  his  administration,  on  the  ground  that  the  present 
securities  are  insufficient. 

They  have  appealed  from  a  judgment  discharging  the  rule. 

The  appellee  now  moves  to  dismiss  the  appeal,  on  various  grounds,  of  which 
one  alone  requires  notice,  viz,  that  the  amount  in  dispute  does  not  exceed  three 
hundred  dollars. 

The  record  does  not  show  the  amount  in  dispute ;  and  this  hxatus  has  not  been 
supplied  by  an  affidavit  on  behalf  of  appellants. 

Appeal  dismissed,  with  costs. 


Same  Case — On  a  Re-hearino. 

Buchanan,  J.  The  appellant,  in  his  petition  for  re-hearing,  refers  us  to  evi- 
dence which  was  not  noted  in  the  transcript,  nor  indicated  in  a  proper  manner 
either  in  the  written  agreement  of  parties,  or  in  the  argument  upon  the  motion 
to  dismiss  in  this  court 

The  note  of  the  evidence  in  the  transcript  is  as  follows : 

'*  Plaintifib  offer  in  evidence  the  mortuary  proceedings  of  the  estate  of  Samuel 

''Also,  copy  of  petition  in  the  case  of  Fondas  executor ^  v.  Broom  <&  Hennen" 

After  appeal  granted  from  the  judgment  of  the  District  Court,  the  following 
agreement  was  entered  into  by  the  counsel  of  appellant  and  appellee. 

"  It  is  agreed  that  the  Clerk,  in  making  up  the  transcript  of  the  record  for  the 
appellant,  may  omit  the  mortuary  proceedings  in  Samuel  Broom's  estate,  and  the 
copy  of  the  petition  in  Fonda^  eocecutttr,  v.  Broom  i&  Hennen,  introduced  in  evi- 
dence ;  leaving  to  each  party  the  right  to  refer,  in  the  Supreme  Court,  to  the 
transcript  of  record  therein  filed,  containing  Eaid  mortuary  proceedings  and 
petition." 

In  the  printed  argument  of  appellant's  counsel,  upon  which  the  cause  was  sub- 
mitted, the  following  passage  contains  the  only  indication  of  the  record  evidence 
intended  by  the  above  extracts  from  the  transcript  of  appeal  in  this  cause. 
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Soo^^  <^  « I.  The  matter  in  dispute  ezoeeds  the  sam  of  $300 — appears  by  the  invento- 
ries of  Broom's  estate— the  claim  of  $250,000  brought  by  Fonda  v.  Broom,  (see 
note  of  evidence,)  and  for  which  daim  or  debt,  bond  should  be  given,  0.  C.  II 20, 
(bad  debts  alone  being  excepted.) '' 

In  this  extract,  no  reference  is  made  to  any  record  of  this  court  by  its  title  or 
number,  in  which  the  evidence  is  to  be  found.  Without  such  particular  reference 
there  was  nothing  before  the  court  on  which  it  could  act. 

The  appellant  seems  to  have  supposed  that  it  was  the  duty  of  the  court  to  hunt 
up,  among  its  records,  the  evidence  alluded  to,  or  to  tax  its  recollections  of  appeals 
heretofore  decided. 

The  practice  of  introducing  all  the  mortuaria  of  a  succession  in  mass,  when  it 
la  only  intended  to  prove  a  fact  or  a  date,  which  may  be  shown  by  a  particular 
document,  is  abusive,  inasmuch  as  it  is  calculated  to  create  unnecessary  costs,  and 
to  confuse  the  issue. 

We  had  occasion  to  say  very  lately  in  the  case  of  Price  v.  Emerson,  that  it  is 
not  necessary  to  give  in  evidence  all  the  mortuaria  ;  and  that  decision  was  only  a 
confirmation  of  settled  principles  of  practice. 

We  have  thus  shown  that  the  opinion  delivered  in  this  cause  was  right  in  saying 
that  "  the  record  does  not  show  the  amount  in  dispute  between  the  parties  appel- 
lant and  appellee."  After  that  decision  rendered,  the  appellant  in  his  petition  for 
re-hearing,  informs  us  that  the  evidence  upon  which  he  relied  is  to  be  found  in 
record  No.  4698  of  the  docket  of  this  court  at  pages  1  and  127.  This  informa- 
tion comes  too  late.  It  is  the  settled  practice  of  this  court  not  to  notice,  in 
applications  for  re-hearing,  points  which  were  not  made  in  the  argument  of  the 
cause. 

Re-hearing  refused. 


Lavinia  Dodd  et  al.  v.  Succession  of  D.  L,  R.  Orilliok. 

Where  during  the  marriage  an  undivided  interest  In  a  plantation  fell  to  the  wife,  as  paraphernal  pro- 
perty, the  husband  never  taking  posflesslon,  but  of  which  the  management  and  administration  was 
given  by  the  wife  and  her  coproprietor  to  an  agent  of  their  own  selection— ^eld  :  That  of  this  part 
of  his  wife's  paraphernal  estate  the  husband  never  had  the  possession  and  eE\)oyment,  neither  was 
it  admUiistered  by  him  and  her  indiscriminately. 

The  fact  that  the  husband  was  consulted  by  the  wife's  constituted  agent  as  to  the  crops,  settlement  of 
accounts,  Ace.,  subject  always  to  the  ratification  of  tho  wife,  did  not  change  the  character  of  the  ad- 
ministration. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Beale,  J. 
ZeiMm  Labauve,  for  plaintifis.    H,  F.  Deblieux,  for  defendants  and  appel- 
lants. 

Sfoffobd,  J.  The  only  question  presented  by  this  case  is  whether  certain 
property  admitted  to  have  been  the  paraphernal  property  of  the  plaintiff,  Lavinia 
Dodd,  was  retained  under  her  administration,  or  was  administered  either  by  her 
husband  alone,  or  her  husband  and  herself  indifferently,  during  the  community 
between  them. 

In  the  latter  case  the  revenues  of  the  property  would,  of  course,  fall  into  the 
community.    C.  C.  2363,  2371. 
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Same  Case — On  a  Re-hearing. 

Land,  J.  A  re-hearing  was  granted  in  this  case.  The  law  and  evidence  hare 
beea  reexamined.  We  are  satisfied  that  the  judgment  first  prononnced  was  cor- 
rect. 

The  acts  of  the  husband  did  not  constitute  either  a  separate  or  joint  adminis- 
tration of  the  paraphernal  property  of  his  wife.  They  were  acts  that  naturally 
resulted  from  the  relation  of  husband  and  wife,  and  can  not  in  law  be  ponsidered 
as  sabstantive  acts  of  administration,  by  which  rights  to  property  are  acquired. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs,  as  it  was  by  the  judgment  heretofore  pronounced 
in  this  cause. 


Charles  D.  Stewart  et  al.  v,  Pouce  Jury  of  Pointe  CoupfeE. 

There  can  be  no  vested  interest  in  any  inhabitant  in  the  public  highways  and  bridges,  as  that  also 
would  imply  a  right  to  control  the  action  of  the  Police  Jnry.  Citizens  arc  subject  to  the  legal  ordin- 
ances of  the  Police  Jury  as  they  are  to  the  laws. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  /Ja^/i/,  J. 
/.  H,  Halsey,  for  plaintiff  and  appellants.    A.  Provost y^  for  defendants  and 
appellees. 
Merrick,  C.  J.    Plaintiffs'  counsel  states  their  case  as  follows,  viz  : 
*'  This  case  comes  up  from  a  decision  of  the  District  Court  upon  a  peremptory 
exception  to  plaintifife'  demand. 
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If  she  retained  the  administration,  the  fruits  were  paraphernal ;  and  so  the         ^^^'^ 
District  Judge  decreed  them  to  be. 

The  property  in  question  consisted  of  an  interest  of  three-eighths  in  a  certain 
plantation  which  fell  to  her  during  the  marriage  as  paraphernal  property.  Her 
husband  never  took  possession  of  this  property.  But,  immediately  upon  its  ac- 
quisition, the  plaintiff  entered  into  a  contract  of  partnership  with  her  coproprietor 
and  sister,  Mn,  B,  DMieux  to  carry  on  the  plantation.  Both  partners  appointed 
Mr,  B.  Deblieux  the  manager  or  administrator  of  the  property  of  which  they 
were  coproprietors.  Mrs.  Orillion  thereby  showed  her.  intention  of  keeping  this 
property  out  of  the  hands  and  control  of  her  husband.  J?.  D^lieux  was  consti- 
tuted her  agent,  not  her  husband's  agent.  The  property  continued  thus  until  the 
death  of  ilfr.  Orillion.  He  never  entered  into  the  possession  and  enjoyment  of 
this  part  of  his  wile's  paraphernal  estate,  nor  was  it  administered  by  him  and  her 
indiscriminately. 

The  &ct  that  he  was  consulted  by  Mrs.  OriUion*s  constituted  agent,  as  to  the 
crops,  settlement  of  accounts,  &c.,  subject  always  to  her  ratification,  does  not 
change  the  character  of  this  administration.  It  was  an  administration  of  the 
wife,  and  not  of  the  husband. 

Judgment  aflfirmed. 
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snwAKt  «  The  facts  of  this  case  are  these :  By  a  resolution  of  the  Police  Jury  of  the 

Poud  JcBT.  parish  of  Pointe  Coupee,  passed  at  a  regular  session  on  the  7th  day  of  September' 
1857,  the  parish,  or  the  Police  Jury  as  its  agents,  proposed  to  build  all  bridges 
upon  public  roads  across  natural  drains  and  bayous,  that  were  thirty-five  feet 
long  and  upwards  :  a  provision  was  attached  to  the  resolution,  which  required 
that  commissioners  should  be  appointed  by  the  Jury,  who  should  measure  the 
length  of  the  bridge  or  bridges  to  be  built,  and  estimate  the  cost  of  building  the 
bridge  or  bridges  so  to  be  built  at  the  parish  expense  ;  they  were  furthermore 
empowered  to  contract  with  any  builder  for  the  building  or  constructing  of  the 
bridge  or  bridges,  without  any  further  authority  from  the  Police  Jury  than  was 
conferred  upon  them  by  their  appointment  as  commissioners,  and  before  any 
special  appropriation  was  made  for  the  costs  of  building  the  bridge  or  bridges 
80  adopted  by  the  parish  as  public  works,  and  to 'be  built  at  the  parish  ex- 


"  Under  the  provisions  of  this  law  an  application  was  made  on  the  1st  day  of 
June,  1858,  by  the  inhabitants  of  Bayou  Letsworth,  through  a  petition  or 
memorial  to  the  Police  Jury  of  the  parish,  presented  by  the  member  of  the  dis- 
trict in  which  police  jury  ward  this  bayou  is  situated.  This  petition  was  made 
and  presented  in  order  to  obtain  for  Bayou  Letsworth  the  benefit  of  the  before- 
cited  resolution,  and  asked  that  the  proper  steps  should  be  taken  by  the  Jury,  so 
that  the  six  bridges  which  are  on  the  public  road  on  the  west  side  of  the  Lets- 
worth  and  which  cross  bayous  falling  into  that  bayou,  should  be  built  under  the 
provisions  of  that  law. 

"  According  to,  and  under  the  special  provision  of  the  beforementioned  resolu- 
tion, commissioners  were  appointed  by  the  Police  Jury,  on  the  Ist  day  of  June, 
at  a  regular  session,  to  measure  the  length  of  the  said  six  bridges,  and  to  estimate 
the  cost  of  making  them,  they  complied  with  the  law,  and  made  their  report 
through  the  same  member  who  had  presented  the  original  petition,  but  deeming 
it  the  more  expedient  plan,  and  having  in  view  the  avoidance  of  all  difficulties 
which  might  arise  between  them  and  the  contractor  or  contractors  who  might 
purchase  the  building,  as  by  the  tenor  of  the  resolution  first  recited,  they  were 
empowered  to  let  them  out  at  contract  to  the  lowest  bidder,  without  further  au- 
thority, they  asked  of  the  Jury  an  appropriation  which  they  deemed  sufficient  to 
build  the  bridges,  the  appropriation  was  refused,  and  subsequently,  at  the  same 
meeting  of  the  Police  Jury,  the  law  making  it  the  duty  of  the  parish  to  build  all 
bridges  that  may  hereafter  require  to  be  built  across  natural  drains,  was  repealed. 
The  refusal  to  appropriate,  and  the  passage  of  this  repealing  law,  gave  rise  to  the 
present  action  by  the  plaintiff,  in  order  to  compel  by  law  the  performance  of 
what  is  considered  by  them  as  a  contract  mutually  agreed  upon,  and  the  obliga- 
tions of  which  were  mutually  entered  into  in  good  faith,  from  the  time  of  the  de- 
mand by  plaintiflfe  through  their  memorial,  which  they  consider  as  an  acceptance 
on  their  part  of  the  proposal  to  build  the  bridges  at  the  parish  expense." 

The  judgment  of  the  lower  court  being  in  favor  of  the  defendants,  the  plaintifis 
appeal. 

Wc  think  it  quite  clear  that  the  plaintifik*  counsel  has  not  stated  any  cause  of 
action.  A  certain  portion  of  the  sovereign  power  has  been  delegated  to  the 
police  juries.  Among  other  things,  they  have  the  power  to  make  all  such  regula- 
tions as  they  shall  deem  expedient  "  as  to  the  proportion  and  direction,  the  making 
and  repairing  of  the  roads,  bridges,  causeways,  dikes,  levees  and  other  highways. 

This  grant  of  power  is  entirely  inconsistent  with  dny  control  on  the  part  of  the 
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inhabitants  of  certain  neighborhoods  over  the  roads  and  bridges  made  under  the       SfBWAn 
general  ordinances  of  the  parish.  Pouob' JrsT. 

There  can.be  no  vested  interest  in  any  inhabitant  in  the  pablic  highways  and 
bridges,  as  that  also  would  imply  a  right  to  control  the  action  of  the  Police  Jury. 
A  thing  incompatible  with  a  delegation  of  power  to  be  used  for  the  greatest 
good  to  the  greatest  number. 

There  was  no  contract,  because  a  contract  implies  at  least  two  parties  who 
enter  into  an  engagement.  Nothing  has  been  stipulated  between  Charles  D. 
Stewart  and  the  other  inhabitants  of  Letsworth.  They  are  citizens,  subject  to  the 
It^al  ordinances  of  the  Police  Jury  as  they  are  to  the  laws,  without  power  to 
prevent  a  repeal  or  modification,  except  in  common  with  the  other  citizens, 
through  the  ballot  box  or  the  proper  representations  made  to  the  members  of 
the  Police  Jury  themselves.    See  Layton  v.  City  of  New  Orlearis,  12  An,  515. 

Judgment  affirmed. 


Tbe  IHstrict  Attorney  is  not  bound,  under  the  15ih  section  of  the  Act  of  1855  "  relative  to  criminal  pro- 
ceedings," to  enter  a  nolle  protequi  in  a  caso  of  assault  and  battery  which  has  been  compromised , 
the  aectUm  not  being  imperative,  but  merely  permissive. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Romany  J. 
E.  Marvin,  District  Attorney,  for  the  State.     Thibodeaux  dt  Btake,  for 
defendant  and  appellant. 

Mebrick,  C.J.  ^  At  the  May  term,  1858,  of  the  District  Court  of  Lafourche, 
WtUiam  Hunter  was  indicted  for  assault  and  battery  in  and  upon  the  person  of 
one  Andre  Mecquet,  A  true  biU  having  been  found  by  the  Grand  Jury,  and  de- 
fendant having  been  called  for  arraignment,  declined  pleading  to  the  indictment 
for  the  reason  that  said  assault  and  battery  had  been  compromised,  and  produced 
as  evidence  of  this  fact  a  written  compromise  entered  into  between  Mecquet  and 
defendant,  accompanied  with  the  necessary  vouchers  establishing  the  payment  of 
aU  costs. 

"  Defendant  having,  nevertheless,  been  ruled  to  plead  to  the  indictment,  entered 
his  plea  of  *  not  guilty  ; '  was,  thereupon,  put  upon  his  trial,  found  guilty  by  the 
petty  jury,  and  sentenced  by  the  court ;  defendant  having  reserved  the  point  as 
regards  the  power  of  the  District  Attorney  to  indict  and  the  court  to  try  him  for 
said  offence,  in  view  of  said  compromise. 

**  The  decision  of  this  case  turns  upon  the  construction  to  be  given  to  the  15th 
section  of  an  Act  'relative  to  criminal  proceedings,'  at  p.  152  of  the  Acts  of 
1855,  which  reads  as  follows  : 

"  That  in  all  cases  of  assault  and  battery  and  misdemeanors,  when  the  parties 
compromise,  and  the  prosecution  is  withdrawn,  no  charges  shall  be  brought 
against  the  parish,  the  parties  compromising  shall  pay  all  costs  in  such  cases ;  it 
shall  be  lawfnl  for  the  Attorney  General  or  District  Attorney  to  enter  a  nolle 
prosequi.'* 

The  case,  therefore,  presents  the  question,  whether  this  section  of  the  statute  is 
imperative  upon  the  District  Attorney,  requiring  him  to  enter  a  nolle  prosequi 


14  71 

State  v.  William  Hunter.                                           ^  ^^ 
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arAw         where  the  parties  have  compromised  an  assault  and  battery  or  other  misdemeanor 
HcsixB.        and  paid  the  costs,  or  whether  the  Act  is  only  permissive  and  the  District  At- 
torney allowed,  bat  not  commanded,  to  enter  a  nolle  prosequi. 

We  concur  with  the  defendant's  counsel,  that  in  construing  this  section  it  is 
proper  to  consider  the  reason  and  spirit  of  it,  and  the  cause  which  induced  the 
Legislature  to  enact  it.  But  in  doing  so  it  appears  to  us,  that  we  cannot  over- 
look the  object  of  the  criminal  law.  It  is  not  enacted  for  the  purpose  of  com- 
pelling the  violator  of  the  laws  to  render  justice  to  those  he  has  injured,  for  civil 
actions  are  sufficient  for  this  purpose.  It  is  enacted  for  the  purpose  of  redressing 
the  injury  done  to  the  State  by  the  disturbance  of  the  public  peace  and  the  dis- 
quiet which  is  inspired  among  good  citizens  by  wrongful  acts,  and  to  deter  others 
from  like  offences  by  the  public  example  which  is  made  of  the  offender,  as  well  as 
sometimes  to  place  it  out  of  his  power,  for  a  time  at  least,  to  renew  his  attacks 
against  the  public  peace. 

.  Now,  if  it  were  in  the  power  of  the  offender  to  compromise  with  those  he  had 
injured,  against  the  wishes  of  those  intrusted  with  the  execution  of  the  criminal 
law,  these  very  purposes  would  be  defeated.  For  just  in  proportion  as  the  offence 
should  be  aggravated  in  that  proportion  would  be  the  exertions  used  to  bring 
about  a  compromise,  and  deprive  the  injured  laws  of  their  sanction. 

Thus,  the  offender  who  is  bound  for  the  civil  injury  as  well  as  the  penalty  de- 
nounced for  his  misdemeanor,  would  be  enabled  to  escape  punishment  by  making 
reparation  for  the  civil  injury  alone. 

Again,  all  those  misdemeanors  and  assaults  committed  by  the  bold  and  un- 
scrupulous upon  the  good-natured,  the  weak  or  timid  would  be  wholly  unpunished, 
as  such  offenders  would  find  no  difficulty  in  procuring,  by  intimidation  or  cajolery, 
evidence  of  a  compromise.  It  would,  therefore,  seem  that  the  power  to  compro- 
mise misdemeanors  ought  not  to  be  left  exclusively  to  the  injured  party.  Thus, 
if  we  look  at  the  section  with  reference  to  objects  of  the  criminal  law,  we  shall 
find  no  difficulty  in  concluding  that  the  State  never  intended  to  part  with  its  con- 
trol over  prosecutions  for  assaults  and  battery  and  misdemeanors.  But  it  some- 
times happens,  that  offences  are  committed  under  such  circumstances  as  imply  no 
real  intention  of  violating  the  law,  and  assaults  are  sometimes  made  under  a  mis- 
apprehension of  tacts  and  a  momentary  ebulition  of  anger,  and  without  much 
harm  to  the  party  injured.  In  such  cases,  where  the  injured  party  voluntarily 
comes  forward  and  declares  that  he  is  satisfied,  and  desires  the  prosecution  to  be 
dropped,  the  public  justice  gains  nothing  by  a  further  prosecution,  and  the  law 
permits  the  District  Attorney  to  enter  the  nolle  prosequi.  On  the  other  hand, 
the  production  of  a  written  compromise  of  an  assault  and  battery  by  the  bully, 
and  the  terror  of  a  neighborhood,  might  be  an  aggravation  of  the  public  injury 
and  a  just  cause  for  a  more  rigorous  prosecution  in  order  that  there  might  be  an 
adequate  vindication  of  the  laws. 

We  have  no  doubt  that  the  statute  in  accordance  with  its  very  terms  is  per- 
missive only,  and  we  have  no  hesitation  in  affirming  the  judgment  of  the  lower 
court. 

Judgment  affirmed. 
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William  M.  Story  v.  G.  F.  Jonks  et  al.  1^**  ^^ 

A  jadgment  by  defliult  Is  pjTDperly  rendered  agfdnst  the  defendant  in  an  attachment  suit,  where  the 
curator  ad  Aor,  all43r  exceptions  tllod  by  him  have  been  overruled,  Tails  to  file  an  answer. 

The  fact  that  no  ani^wcr  was  fllod  by  the  curator  ad  hoc  will  not  vitiate  the  subsequent  proceedings, 
and  the  final  Judfrment  rendered  on  such  default  cannot  bo  annulled  upon  the  same  allegations  that 
were  pastscd  apon  by  the  exceptions  fllod  by  the  curator  ad  Jioc,  when  more  than  two  years  had 
clapiied  from  the  rendition  of  the  Judgment. 

Wh.»n  it  appears  that  there  was  sufficient  time  for  the  curator  ad  hoc  io  have  corresponded  with  tho 
absentee,  if  he  was  able  to.  ascertain  his  post -office,  It  will  bo  presumed  that  ho  did  bis  duty  in  this 
respect, 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
Harrison  i&  Sawyer^  for  plaintifif  and  appellant 

Spofford,  J.*  The  object  of  this  suit  is  to  annul  a  judgment  rendered  in  the 
attachment  case  of  Janes  v.  Story,  in  the  District  Court  of  Madison,  and  thus  to 
set  aside  a  Sheriflf 's  sale  of  the  property  attached. 

The  judgment  sought  to  be  overruled  was  rendered  on  the  1st  of  May,  1852, 
for  the  sum  demanded,  to  wit,  8168,  with  five  per  cent,  interest  from  the  9th  of 
May,  1851,  and  costs. 

No  appeal  could  lie  from  it,  because  the  sum,  if  disputed,  was  so  small. 

It  might  be  questioned  whether  this  court  has  jurisdiction  of  a  suit  to  annul 
a  judgment  from  which  no  appeal  could  lie. 

But  if  the  original  judgment  can  be  examined  by  us  as  being  the  basis  of  the 
Sheriff's  sale,  which  also  is  sought  to  be  annulled,  then  we  think  it  clear  that 
there  was  no  absolute  nullity  in  the  proceedings  which  resulted  in  the  judgment. 

The  defendant  was  an  absentee ;  he  had  land  in  the  parish  of  Madison ;  he 
was  brought  into  court  by  an  attachment  of  the  land,  which  was  put  under  the 
control  of  a  keeper,  and  also  by  a  constructive  citation,  that  is,  by  affixing  copies 
of  the  citation  and  writs  of  attachment  to  the  court-house  door,  and  by  the 
appointment  of  an  attorney  of  the  court  as  curator  ad  hoc,  who  accepted  the 
appointment  and  acted  under  it,  as  appears  of  record.  A  valid  judgment,  bind- 
ing  at  least  in  rem,  that  is  upon  the  property  attached,  was  the  result  of  these 
proceedings. 

In  this  suit,  the  defendant  in  the  attachment  case  seeks  to  set  aside  the  judg- 
ment therein  rendered,  upon  two  allegations  which  were  passed  upon  when  raised 
by  exceptions  filed  by  the  curator  ad  hoc;  these  exceptions,  even  if  true,  having 
been  overruled,  are  now  insufficient  to  strike  the  whole  proceedings  with  nullity, 
i.  e.,  that  the  person  who  made  the  affidavit  as  agent  was  really  not  the  agent, 
and  that  the  plaintiff  was  no^  absent  at  the  time  his  pretended  agent  acted  for 
him. 

The  only  other  objections  urged  against  the  former  judgment  are  that  the 
curator  ad  hoc  did  not  correspond  with  the  absent  party,  and  that  there  was  no 
answer  filed. 

Upon  the  subject  of  a  correspondence  between  the  curator  and  the  absentee, 
there  is  no  evidence ;  it  is  presumed  that  the  curator  did  his  duty  in  this  respect, 


*  This*  dociPion  was  pronounced  by  Judge  Spoffbrd  while  on  the  bench,  and  was  suspended  on  ap- 
plication for  rc-hcaring. 
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^^         if  he  was  able  to  aaoertain  the  post-ofBce  of  the  party  whom  he  was  appointed 


Jone. 


to  represent.  The  case  was  delayed  sufficiently  long  for  that  purpose ;  besides' 
the  plaintiff  does  not  suggest  that  he  lost  any  means  of  defence,  or  that  he  had 
any  to  communicate  to  the  attorney  ad  hoc. 

The  fact  that  the  curator  ad  hoc,  after  his  exceptions  were  overruled,  filed'no 
answer,  does  not  vitiate  the  proceedings  ;*  he  probably  thought  it  wise  to  file  none, 
as  the  suit  was  upon  a  promissory  note,  and  no  defence  is  even  now  suggested  by 
the  maker  as  possible  to  have  been  pleaded  against  it.  If  the  curator  did 
not  wish  to  admit  the  signature,  he  was  not  bound  to  invent  a  fictitious  de- 
fence. 

The  Code  of  Practice  required  him  not  to  "  file  an  answer,"  but  to  "  defend 
the  suit '"  a  suit  may  sometimes  be  better  defended  by  not  filing  an  answer  than 
by  making  a  false  one. 

The  absentee,  if  he  was  aggrieved  by  the  judgment,  had  a  remedy  which 
is  now  barred  by  lapse  of  time ;  and  the  judgment  complained  of  cannot  be 
opened  or  annulled  on  any  &uch  grounds  as  were  set  up  in  this  petition  filed  more 
than  two  years  after  its  rendition* 

'*  The  absent  debtor,  against  whom  judgment  has  been  so  rendered,  (i.  e. 
**  where  attachment  is  demanded  after  answer  filed,  or  if  the  defendant  has  failed 
to  answer,^*  C.  P.  265,)  "  may,  within  two  years  after  such  judgment,  obtain  the 
reversal  of  the  same,  if  he  prove  that  the  distance  at  which  he  lived  from  the 
place  where  the  attachment  was  obtained,  has  prevented  his  being  apprised  of 
the  proceedings  had  against  him,  and  that  the  plaintiff  has  availed  himself  of  his 
absence  to  obtain  payment  of  a  debt,  either  already  paid  in  totality,  or  partly 
discharged,  or  which  did  not  exist."    C.  P.  267. 

Under  the  head  of  "  rescission  of  judgments,"  the  Code  of  Practice  also  pro- 
vides, that  '^  a  judgment  may  be  reversed,  if  it  has  been  rendered  on  an  attach- 
ment obtained  against  a  person  absent,  and  who  had  no  knowledge  of  the  action 
having  been  brought  against  him ;  if  such  person  show  that  he  was  not  indebted 
either  for  the  whole,  or  for  part  of  the  same,  for  which  the  judgment  was  obtained 
and  his  property  sold.  But  this  action  shall  be  prescribed  after  two  years  have 
elapsed  from  the  date  of  the  judgment."    C.  P.  614. 

No  radical  nullity  in  the  Sheriff's  sale  which  followed  the  judgment  has  been 
alleged  or  proved. 

Judgment  affirmed. 

MsBBicK,  C.  J.,  concurring.  The  decree  in  this  case  produces  a  great  hard- 
ship upon  the  plaintiff.  It  is  with  reluctance  that  I  yield  my  assent,  and  only  do 
80  because  compelled,  as  I  conceive  by  the  clear  provisions  of  the  law. 

I  think  the  decree  in  the  proceedings  in  monition  was  a  final  bar  to  all  further 
claims  on  the  part  of  the  plaintiff. 

Buchanan,  J.,  dissenting.  The  defendant  Jones,  a  resident  of  Tennessee,  be- 
ing the  holder  of  a  note  of  the  plaintiff,  a  resident  of  California,  for  the  sum  of 
one  hundred  and  sixty-eight  dollars,  brought  suit  by  attachment  in  the  District 
Court  of  Madison  parish,  Louisiana,  and  attached  the  interest  of  plaintiff,  being^ 
an  undivided  half,  in  twenty-five  distinct  lots  and  parcels  of  land,  owned  by  plain- 
tiff jointly  with  his  brother,  Thomas  M,  Story,  and  containing,  in  the  aggregate, 
nineteen  hundred  and  fifty  acres ;  all  the  said  tracts  being  described  in  the  return 
of  the  attachment,  by  section,  township  and  range.  A  curator  ad  hoc  was  ap- 
pointed by  the  court  to  represent  the  plaintiff,  defendant  in  said  attachment. 
The  attorney  thus  appointed  not  filing  an  answer,  a  judgment  by  de&olt  was 
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reDdered,  which  was  made  final  on  the  Ist  of  May,  1852,  for  the  said  snm  of  one  9*^ 
hundred  and  sixty-eight  dollars,  interest  and  costs  ;  "  and  that  the  land  attached 
be  sold  in  due  course  of  law."  Upon  this  judgment  a  writ  in  the  nature  of  a 
renditioni  exponas  was  issaed,  commanding  the  Sheriff  to  sell,  not  the  undivided 
half  interest  of  William  M,  Story  in  the  land  as  attached,  but  the  whole  of  the 
twenty-Jive  lots  and  parcels  of  land,  by  their  description  of  section,  &c. 

The  land  thus  seized,  was  appraised  by  appraisers  appointed  by  the  Sheriff,  at 
&ye  dollars  per  acre  cash,  and  was  adjudicated,  in  block,  at  the  second  crying,  to 
James  J.  Amonelt  and  Isaac  Owen,  for  two  hundred  and  fifteen  dollars  and  ninety, 
three  cents,  being  the  exact  amount  of  judgment  and  costs,  at  twelre  month's 
credit  This  Sheriff's  sale  was  made  in  October,  1852.  In  March,  1853,  Amo- 
nett  and  Owen  sued  out  a  monition  under  the  Act  of  1834,  which  was  homolo- 
gated on  the  21st  of  April,  1853 ;  and  on  the  16th  of  May,  1853,  Amonelt  con- 
Teyed  to  Owen  his  interest  in  the  land  so  purchased  by  them  jointly  at  Sheriff's 
sale,  in  the  form  of  a  quit  claim,  for  the  sum  of  eleven  hundred  and  ten  dollars, 
"  without  any  warranty  or  recourse  whatever  against  him,  the  said  Amonett ;  the 
said  Owen  being  acquainted  with  the  nature  and  title  of  tlie  said  described  lands 
declares  that  he  accepts  this  transfer  at  his  own  risk  and  responsibility,^* 

It  should  be  observed  that  James  /.  Amonett  and  Isaac  Owen  signed  Jones^ 
petition,  as  his  attomey-at-law,  and  Isaac  Owen  made  the  affidavit  for  the 
attachment,  as  the  attorney  in  fact  of  Jones.  Neither  Amonett  and  Otcen 
jointly,  nor  Owen  individually,  appear  to  have  taken  actual  possession  of  the 
land,  which  is  proved  to  have  been  occupied  and  cultivated  by  one  James  W, 
Wiley,  from  1850  to  1855,  that  is  to  say,  the  cleared  portion  of  the  land,  being 
some  two  or  three  hundred  acres. 

Plaintiff  brings  this  action  to  have  the  judgment  of  Jones  against  him,  and 
the  sales  by  the  Sheriff  to  Amonett  and  Owen,  and  by  Amonett  to  Owen,  decbured 
null ;  and  for  general  relief  in  the  premises. 

The  defendant  Jones  pleads  prescription  ;  and  the  defendant  Owen  pleads  the 
judgment  upon  his  monition. 

This  suit  was  instituted  the  Ist  of  December,  1854,  two  years  and  seven  months 
after  the  rendition  of  the  judgment  in  favor  of  Jrmes  against  Story,  But  Art. 
612  of  the  Code  of  Practice  says,  that  the  action  of  nullity  of  a  judgment  ren- 
dered against  a  party  who  has  not  been  cited,  has  no  limitation,  unless  the  party 
was  present  in  the  parish,  and  yet  suffered  the  judgment  to  be  executed,  without 
opposing  the  same. 

And  as  to  the  plea  of  monition,  the  8th  section  of  the  Monition  Act  of  1834, 
(Bollard  &  Curry,  page  586,)  says,  that  the  Act  shall  not  be  taken  to  render 
valid  any  sale  made  in  virtue  of  a  judgment,  when  the  party  cast  was  not  duly 
cited  to  make  defence. 

William  M,  Story  was  not  cited  iu  the  suit  of  Jones  v.  Story,  An  attachment 
of  his  property  was  obtained  upon  the  oath  of  the  attorney  in  fact  of  the  plain- 
tiff in  that  suit,  and  one  of  the  defendants  in  this,  Isaac  Owen,  that  he  resided  out 
of  the  State  of  Louisiana,  (as  he  did  in  fact,)  the  citation  was  returned  served, 
by  posting  a  certified  copy  of  the  same  on  the  court-house  door  in  the  town  of 
Richmond,  La.  William  M.  Story  was,  therefore,  only  in  court  by  his  property, 
and  this  case  is,  consequently,  within  the  letter  of  the  exception  expressed  in  the 
612th  Art.  of  the  Code  of  Practice,  and  in  the  8th  section  of  the  monition  law. 

There  is  also,  as  I  conceive,  a  radical  nullity  in  the  so  called  judgment  in 
the  case  of  Jonex  v.  Story,  which  is  of  such  a  nature  that  it  would  not  require  to 
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**>*^         be  urged  in  a  direct  action  to  annul  the  judgment,  but  might  be  successfully 
Jons  urged  as  matter  of  objection  to  it,  if  oflfered  as  evidence  of  a  right  or  title  in  the 

party  who  obtained  that  judgment. 

As  already  mentioned,  no  answer  was  filed  in  the  suit  of  Jones  v.  Story  by  the 
curator  ad  hoc  appointed  to  represent  the  absent  defendant.  A  default  was 
entered  up,  in  the  following  words :  "  The  defendant  having  failed  to  appear 
either  in  person  or  by  advocate,  after  the  delays  prescribed  by  law,  judgment 
by  default  is  rendered  against  him."  And  the  final  judgment  confirming  the 
default,  reads  as  follows  :  *'  By  reason  of  the  law  and  the  evidence  being  in  favor 
of  the  plaintiff  and  against  the  defendant,  and  the  further  reason  of  the  default 
not  being  set  aside,  it  'is,  therefore,  ordered,"  &c.  The  record  shows  that  the  cu- 
rator ad  hoc  had  filed  and  argued  a  motion  to  dissolve  the  attachment,  on  formal 
grounds  ;  which  motion  being  overruled,  he  made  no  further  appearance  in  the 
cause.  He  did  not  resign  his  appointment ;  neither  did  he  carry  it  out  by  pleading 
to  the  action.    Was  a  judgment  by  default  admissible  under  the  circumstances  ? 

This  point,  upon  which  the  plaintiff's  case  seems  to  me  to  turn,  is  one  of  great 
importance,  upon  which  I  have  'found  no  precedent ;  which  is  now  presented  to 
us  directly  for  decision,  and  which  comes  recommended  to  our  careful  considerar 
tion  by  the  extraordinary  equities  of  plaintiff's  case. 

In  approaching  it,  my  attention  is  first  arrested  by  the  peculiarity  of  the  prac- 
tice which  is  established  by  law  in  Louisiana,  in  the  matter  of  bringing  absentees 
into  court.  In  every  other  State,  as  far  as  my  information  extends,  the  absentee 
who  is  sued,  is  notified  by  advertisements  inserted  in  the  newspapers.  In  Louisi- 
ana alone  the  court  appoints  cousel  to  represent  the  absentee  in  the  suit  under 
the  name  of  curator  ad  hoc,  or  ad  litem.  The  object  of  the  appointment  of  a 
curator  ad  hoc  to  an  absent  defendant  in  an  attachment  suit  is,  in  the  words  of 
Article  260  of  the  Code  of  Practice,  to  represent  him  and  to  defend  the  snit. 
The  court  said,  in  Brown  v.  Ferguson,  4  La.  239,  that  the  appointment  of  a  cura- 
tor ad  hoc  to  an  absent  defendant,  supplies  the  place  of  citation.  But  the  object 
of  this  legal  fiction  fails,  if  the  silence  of  the  curator  ad  hoc  is  to  be  construed  as 
a  defence.  The  defendant  personally  cited,  may,  if  he  so  choose,  say  nothing ; 
not  so  the  curator  ad  hoc.  He  is  the  officer  of  the  court  and  of  the  law,  and 
must  defend  the  action.  In  the  cases  of  Stockton  v.  Hasluck,  10  Mart.  474  ;  Ed- 
monson V.  Alabama  Railroad,  13  La.  283  ;  Collins  y.  Pease,  17  La.  117  ;  Krautler 
V.  Bank  United  States,  12  Rob.  461  ;  and  Clacor  v.  Lane,  5  An.  499— it  was 
held  that  a  curator  ad  hoc  to  an  absent  defendant,  had  no  right  to  waive  any  de- 
fence, even  of  form. 

This  case  seems  even  stronger  than  those  quoted ;  for  here  the  case  was  proved 
up  ex  parte,  upon  a  constructive  waiver  of  all  defence,  in  the  same  manner  as  if 
citation  had  been  personally  served  on  defendant.  I  cannot  find  any  warrant  in 
law  for  this  proceeding,  which  appears  to  us,  on  the  contrary,  totally  inconsis- 
tent with  the  reason  and  theory  of  our  peculiar  practice  in  such  cases. 

The  silence  of  the  curator  ad  hoc  could  not  constitute  the  tacit  joinder  of  issue 
spoken  of  in  Article  360  of  the  Code  of  Practice ;  for  the  reason  given  by  the 
legislator  in  that  Article,  does  not  and  cannot  apply  to  this  case.  That  Article 
reads  as  follows : 

"  When  the  defendant  suffers  judgment  by  default  to  be  taken  against  him,  the 
issue  is  joined  tacitly ;  because  said  defendant  is  presumed,  by  his  silence,  to  have 
confessed  the  justice  of  his  adversary's  demand ;  therefore,  the  defendant  is 
allowed  to  proceed  with  his  process,  in  order  to  have  the  judgment  confirmed." 
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Now,  it  is  a  principle  sanctioned  by  many  decisions,  that  every  law  empower-         fin»T 
ing  coarts  to  decide  upon  the  rights  of  absentees,  must  be  strictly  construed,  and         Josis. 
the  formalities  prescribed  exactly  followed.    Hennen's  Digest,  verbo  Absentee, 
No.  1. 

In  numerous  cases  collected  in  the  same  title  of  Hennen's  Digest.  No.  23.  it  is 
held,  that  a  curator  ad  hoc  cannot  consent  to  any  judgment  being  rendered  against 
the  party  whom  he  has  been  appointed  to  represent  It  seems  scarcely  necessary 
to  assert,  that  he  cannot  do  indirectly  that  which  he  is  not  allowed  to  do  direclr 
ly.  Yet  such  would  be  the  efifect  of  construing  his  silence  into  a  proper  founda- 
tion for  a  judgment  by  default. 

I,  therefore,  regard  the  judgment  by  default  in  question,  as  an  absolute  nullity, 
conferring  no  right  upon  the  defendants  herein,  and  not  cured  by  the  judgment 
of  monition. 

Id  answer  to  the  objection  that  the  suit  of  Jones  v.  Story  involved  an  amount 
less  than  three  hundred  dollars,  and,  therefore,  could  not  have  been  the  subject  of 
an  appeal  to  this  court,  I  would  observe,  that  the  principal  object  of  the  present 
action,  is  to  annul  a  Sheriff's  sale  of  lands  proved  to  be  worth  more  than  ten 
thousand  dollars ;  and  that  nullities  apparent  in  the  judgment  under  which  that 
Sheriff's  sale  was  made,  and  properly  examinable,  for  the  purpose  of  passing  upon 
the  validity  of  the  sale — at  least,  as  between  the  parties  to  this  record,  who  were 
all  parties  or  privies  to  the  said  judgment. 

I  am  of  opinion  that  the  judgment  appealed  from  ought  to  be  reversed,  and 
that  the  Sheriff's  sale  should  be  annulled. 

Re-hearing  refused. 


Widow  and  Heirs  op  Robert  Ford  v.  H.  P.  Morancy. 

The  decffioDfl  of  the  Register  and  Receiver  of  the  Land  Office,  and  other  federal  tribunals,  on  qucetiona 
involving  the  conflict  of  titles  emanating  from  the  federal  govorDraent,  are  not  subject  to  the  revision 
of  SUte  Courts. 

Hie  courts  can  look  behind  a  patent,  but  not  in  all  cases  ;  and  the  general  rule,  that  nothing  perfects 
the  title  to  public  lands,  but  a  patent,  is  not  wittiout  exceptions  ;  it  baa  been  held,  that  where  an 
equitable  right  originated  before  the  date  of  the  patent,  whether  by  the  first  entry  or  otherwise,  and 
was  asserted,  such  right  might  be  examined  into. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
Parham  <St  Snyder,  for  plaintifi^  and  appellants.    Edward  Sparrow,  for 
defendant. 

VooRHiEs,  J.  The  widow  and  heirs  of  Robert  Ford,  deceased,  claim,  as  front 
proprietors  on  the  Mississippi,  a  tract  of  land  measuring  329  superficial  acres,  and 
forming,  as  they  contend,  the  back  concession  to  which  they  were  entitled  under 
the  provisions  of  the  Act  of  Congress  approved  June  15th,  1832.  They  allege 
in  their  petition,  that  notwithstanding  their  claim,  the  defendant  has  obtained  a 
patent  from  the  United  States,  thereby  preventing  them  from  having  their  rights 
adjudicated  upon  by  the  Land  Department  of  the  Federal  Government. 

The  defendant,  Morancy,  excepted  to  the  jurisdiction  of  the  court,  on  the 
ground  that  the  question  of  title  presented  in  this  case,  was  a  matter  of  which  the 
federal  tribunals  had  exclusive  jurisdiction ;  and  that,  in  consequence  Of  their 
award  in  his  favor,  which  he  pleads  as  res  judicata,  the  plaintiff's  demand  should 
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FoBo  be  rejected.  The  answer  farther  sets  up  title  to  the  land  nnder  the  patent  isBaed 
MoBANor.       in  his  name. 

It  appears  that  in  the  years  1834  and  1835,  Ford  had  applied  at  the  Land 
Office  at  Ouachita,  once  in  person,  and  afterwards  through  an  agent,  in  order  to 
eater  this  land  as  back  concession ;  but  that  ultimately  his  implication  was 
rejected,  on  the  ground  that  the  official  plat  of  survey  showed  that  this  land 
extended  so  far  back  as  to  cover  good  lands  bordering  on  another  water  coarse. 
This  matter  being  brought  before  the  Receiver  and  Register  of  the  Land  Office, 
Ford  offered,  in  that  respect,  to  contradict  the  correctness  of  the  official  plat  of 
survey  returned  to  the  office ;  but  that  tribunal  ruled  out  the  evidence  and  gave 
their  award  in  &vor  of  Morancy.  Ford  thereupon  took  an  appeal  to  the  Com- 
missioner of  the  General  Land  Office  and  the  Secretary  of  the  Treasury,  and 
during  its  pendency,  Morancy  instituted  suit  against  him  to  be  qaieted  in  his 
title.  On  appeal  to  this  court,  Morancy  was  non-suited,  on  the  ground  that  the 
question  involved  had  been  decided  by  the  Register  and  Receiver,  the  competent 
tribunal  in  such  cases,  from  whose  decision  an  appeal  was  taken  to  the  Commis- 
sioner ;  and  that,  as  the  parties  had  not  a  patent  for  the  land,  neither  possessed 
such  a  title  as  could,  under  the  circumstances,  be  declared  valid  by  this  court 
The  decisions  of  the  Roister  and  Receiver  of  the  Land  Office,  and  other  federal 
tribunals,  on  questions  involving  the  conflict  of  titles  emanating  from  the  Federal 
Government,  are  not  subject  to  the  revision  of  State  courts.  In  the  case  at  bar, 
their  final  award  in  favor  of  the  defendant  puts  an  end  to  the  contest  between  him 
and  the  plaintiffs.  2  An.  301.  Such  being  the  case,  it  is  unnecessary  to  notice 
the  bill  of  exceptions  touching  the  admissibility  of  parol  evidence  to  contradict 
the  official  plat  of  survey  returned  to  the  Land  Office. 

This  court,  undoubtedly,  can  look  behind  a  patent  in  order  to  determine  the 
rights  of  the  parties ;  but  not  in  all  cases.  We  have  held  that,  however  true 
as  a  general  rule,  that  nothing  passes  a  perfect  title  to  public  lands  but  a  patent, 
this  rule  was  not  without  exceptions ;  and  that,  where  an  equitable  right  origin- 
ated before  the  date  of  the  patent,  whether  by  the  first  entry  or  otherwise,  and 
was  asserted,  such  right  might  be  examined.  10  An.  182, 18  How.  87.  But  in 
the  case  at  bar,  there  is  no  title,  not  even  an  inchoate  one,  exhibited  by  the  plain- 
tiffs ;  and  there  is  no  privity  of  interest  between  them  and  the  defendant.  The 
application  made  by  Ford  at  the  land  office,  and  the  offer  to  deposit  the  amount 
of  the  purchase  money,  did  not  confer  any  right  to  the  land.  The  action  of  the 
tribunals,  whose  peculiar  province  it  is  to  settle  such  questions,  must  be  consid- 
ered significant  in  this  instance ;  for  they  held,  not  only  that  the  defendant's  entry 
was  valid,  but  that  the  plainti£&  could  in  no  event  make  good  their  claim,  unless 
by  having  the  error  complained  of  previously  corrected,  in  order  not  to  prejudice 
third  persons  who  might  in  the  meantime  acquire  bona  fide  rights. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below  be 
avoided  and  reversed ;  and  that  the  plaintiffs'  demand  be  rejected  with  costs  in 
both  courts. 

Merrick,  C.  J.,  dissenting.  The  decision  of  the  officers  of  the  land  depart- 
ment does  not  conclude,  and  was  not  intended  to  conclude  these  parties ;  for  the 
patent  had  issued  previously  to  the  contest  before  them,  and  the  executive  was,  in 
the  language  of  Secretary  Spencer,  functus  officio.  He  properly  remarks,  "  If  the 
original  sale  was  invalid  and  the  patent  void,  the  claimants  have  their  remedy  at 
law,  or  if  difficulties  exist  in  the  pursuit  of  such  remedy,  the  power  of  Congress 
can  be  invoked.  The  Executive  cannot  invalidate  its  own  previous  acta  by  grant- 
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ing  new  patents."    It  was  not  known  to  the  parties,  when  the  case  of  Morancy         Fobd 
Y.  Ford  was  tried  in  this  court,  that  the  patent  had  actually  issued,  and  the  court       mobavct. 
was  not  aware  that  any  obstacle  existed  which  would  prevent  a  decision  in  the 
land  department  upon  the  merilB  of  the  controversy. 

The  fiicts  of  the  present  case  bring  it  clearly  within  the  principles  decided  by 
tiie  Supreme  Court  of  the  United  States  in  the  case  of  Surgett  v.  Lapiu,  8 
Howard,  48 ;  and  the  same  equity  exists  in  favor  of  the  plaintifis,  which  existed 
in  that  case  in  favor  of  Surgett ;  for  the  township  maps  show  that  no  other  water 
eourse,  as  defined  by  the  Supreme  Court  of  the  United  States,  interfered  with 
the  back  concessions. 

The  appellant  does  not  complain  of  the  manner  in  which  the  survey  has  been 
ordered,  and  I  can  see  no  good  reason  why  we  should  not  follow  the  decision  in 
the  case  of  Surgett  v.  Lapice,  which  is  an  authoritative  exposition  of  the  law  on 
the  subject  I  am  of  the  opinion  that  the  judgment  of  the  lower  court  should  be 
affirmed. 

CoLB,  J.    I  concur  with  0.  J.  Merrick. 


State  v.  Heinbich  Haase. 


In  acrlmlnil  ease  the  Supreme  Court  canjiol  assume  jurisdiction  over  questions  of  fkct  decided  by  the 
court  below  on  a  motion  for  a  new  trial. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Hunty  J. 
E,  W.  McHsCf  Attorney  General,  for  the  State.    G.  Schmidtj  for  defendant 
and  appellant. 

Cole,  J.  The  defendant  has  appealed  from  the  judgment  of  the  court  upon  a 
▼erdict  pronouncing  him  guilty  of  the  murder  of  his  wife. 

The  sole  point  made  by  appellant  in  this  court  is,  that  the  District  Court  erred 
ia  overruling  the  motion  for  a  new  trial. 

The  motion  was  predicated  on  the  all^;ation,  that  the  accused  was  insane  at 
the  time  he  committed  the  murder. 

In  support  of  the  motion  several  aCBdavits  were  presented,  which  contain  the 
opinions  of  the  affiants,  that  he  was  insane  for  a  time  shortly  anterior  to,  and  at 
the  time  of,  the  homicide: 

One  of  the  witnesses  states  that  he  appeared  to  be  insane  on  the  subject  of  the 
infidelity  of  his  wife,  and  seemed  to  have  always  before  his  mind  the  man  who 
he  lidieved  to  have  seduced  her. 

The  District  Judge,  in  overruling  the  motion  for  a  new  trial,  says,  that  the 
plea  of  insanity  was  urged  by  one  of  the  counsel  of  defendant  at  the  trial,  and 
besides  declares  it  to  be  his  opinion,  '*  that  if  the  declarations  in  the  affidavits 
aeeompanyingthe  motion  had  been  submitted  to  the  jury  on  the  trial,  they  would 
■ot  have  influenced  the  jury  to  find  a  verdict  different  from  that  which  they  ren- 
dered on  the  evidence  before  them.*' 

The  affidavits  present  a  mere  question  as  to  the  sanity  of  the  prisoner,  which  is 
a  question  of  fiict  and  not  of  law,  and  we  cannot  assume  jurisdiction  over  it. 

Judgment  affirmed,  with  costs. 
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Bank  op  Louisiana  v.  J.  L.  Satterfield. 

Hio  notary  who  protested  a  bill  of  exchange  certified  that  tao  went  to  the  office  of  the  aceep  tors  of  the 
bill  in  order  to  demand  payment  of  it,  and  found  the  office  shut,  and,  on  enquiry,  could  not  find  the 
acceptors  nor  any  one  who  could  pay  the  bill — Held :  That  it  will  be  presumed  in  the  absence  of 
proof  to  the  contrary,  that  the  notary  had  the  draft  with  him,  and  that  he  went  to  make  the  de- 
mand within  the  usual  office  hours. 

APPEAL  from  the  District  Court  of  the  Pariah  of  Pointe  Coupee,  Ratlif,  J. 
/.  X.  Generis,  for  plaintiff.    A,  Provosttfy  for  defendant  and  appellant. 

Cole,  J.  This  suit  is  instituted  by  the  holders  against  the  drawer  of  a  bill  of 
exchange. 

The  defendant  pleads  the  general  denial,  except  that  he  drew  the  draft  sued  on, 
and  avers  he  drew  on  funds  ;  that  the  draft  was  not  legally  protested,  and  he  was 
not  legally  notified  of  the  protest 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

Appellant  relies  in  this  court  upon  the  alleged  insufficiency  of  the  certificate  of 
the  notary,  and  avers  that  it  does  not  appear  that  the  notary  or  his  deputy  had 
the  bill  in  his  possession  ;  that  the  presentment  was  made  at  a  seasonable  time, 
or  that  due  diligence  was  used  to  find  the  acceptors. 

The  bill  was  drawn  by  defendant,  payable  to  his  own  order,  and  endorsed  by 
him  to  plaintiff,  upon  Messrs,  Andrews  <&  Sierau,  New  Orleans,  who  had  accepted  ^ 
the  same. 

The  certificate  of  the  notary  states,  that  he  "  went  to  the  office  of  the  acceptors 
in  order  to  demand  payment  of  said  draft,  and  found  it  shut,  and,  on  enquiry, 
could  not  find  the  said  acceptors,  nor  any  one  who  could  pay  said  draft." 

Whereupon  he  protested  the  same,  etc. 

The  notice  to  the  drawer,  who  was  also  the  only  endorser,  is  sufficient,  and  is 
not  contested. 

We  are  of  opinion  that  the  certificate  of  the  notary  is  sufficient. 

It  is  rather  to  be  presumed  that  the  notary  did  his  duty  than  violated  it. 
Poydras  v.  Bell,  14  L.  392  ;  Union  Bank  of  La.  v.  Cushman,  12  R.  237. 

A  reasonable  conclasion  from  the  tenor  of  the  protest  is,  that  the  notary  had 
the  draft  with  him,  else  why  should  he  have  gone  to  demand  pajrment  of  the  same  ? 
and  that  he  went  within  office  hours,  else  why  should  he  have  repaired  there  at 
all.    NoU's  Executor  v.  Beardj  16  L.  308  ;  Deyraud  v.  Banks,  16  L.  461. 

If  the  notary  had  neglected  his  duty,  defendant  could  have  easily  established 
that  the  draft  was  not  presented  within  the  usual  hours  of  the  ordinary  course  of 
transacting  business  at  counting-houses  in  New  Orleans.  Story  on  BiUs,  g  328  ; 
Chitty  on  Bills,  ch.  9,  pp.  421,  422. 

Judgment  affirmed,  with  costs. 
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John  Nicholson  v.  Louis  Desobry. 

Vbere  a  croes-interrogatory  which  is  pertinent  and  matorial  has  not  boen  answered,  the  deposition 

should  be  excladed. 
The  party  taking  the  deposition  can  always  protect  himself  from  surprise  by  taking  the  rule,  or  filing 

the  notice  allowed  by  the  17th  section  of  the  Act  of  1830,  which  embraces  objections  of  tbii* 

ctiaracter. 
If  the  cross  interrogatory  which  is  not  answered  is  not  relevant,  the  depositicm  should  not  b« 

excluded. 
Where  the  damages  claimed  are  the  consequence  of  the  dcfcctiye  execution  of  the  contract,  no  formal 

patting  In  default  is  necessary. 

APPEAL  from  the  FiftJi  District  Court  of  New  Orleans,  Eggleston,  J. 
/.  Livingston,  for  plaintiff  and  appellant.     O,  L,  Bright,  for  defendant. 

Merrick,  0.  J.  The  plaintifif  has  instituted  the  present  action  as  the  trans- 
feree of  the  firm  of  Arthurs,  Armstrong  4t  Co.  He  alleges  that  the  defendant  is 
indebted  to  him  in  the  sum  of  $3800,  with  eight  per  cent,  interest  thereon  from 
March  Ist,  1849,  for  this,  viz :  that  said  defendant  contracted  with  the  firm  of 
Arthurs,  Armstrong  A  Co.,  composed  of  John  Arthurs,  John  Nicholson,  Jos.  R, 
McClintock,  WiUiam  Stewart  and  John  Armstrong,  for  a  steam  engine  of  the 
same  capacity  as  Dr.  ClemenVs,  with  the  privilege  of  making  any  alterations  not 
to  aflfect  the  utility  of  the.  same ;  the  contract  bearing  date  the  19th  day  of 
December,  1846 ;  that  the  contractors  performed  their  part  of  the  agreement ; 
that  the  price  agreed  upon  was  $5800,  two  thousand  dollars  to  be  paid  on  the 
delivery  of  the  engine  on  the  plantation,  two  thousand  dollars  on  the  first  day  of 
March,  1848,  and  one  thousand  eight  hundred  dollars  on  the  first  of  March,  1849, 
with  eight  per  cent,  interest ;  that  the  installment  of  two  thousand  dollars  was 
paid ;  that  the  firm  of  Arthurs,  Armstrong  &  Co.  was  long  since  dissolved,  and 
petitioner  became  the  owner  of  the  partnership  property,  assets,  credits,  &c.,  and 
that  said  claim  of  $3800  and  interest  has  been  transferred  to  petitioner.  He 
prays  for  judgment  against  the  defendant  for  the  debt  and  interest. 

"  The  defendant  denies  generally  the  allegations  of  the  plaintiff.  He  denies  that 
the  plaintiff  is  the  transferee  of  Arthurs,  Armstrong  <St  Co.  He  admits  the  con- 
tract, but  alleges  that  instead  of  the  mill  and  engine  being  delivered  at  the  plan- 
tation on  or  before  the  1st  of  June,  1847,  and  put  up  ready  for  use  by  the  Ist  of 
October,  1847,  as  was  stipulated  in  the  agreement,  it  was  not  delivered  until  the 
13th  of  August,  1847,  nor  put  up  until  the  —  of  November,  1847  ;  thaj;  by  rea- 
son of  the  bad  materials  used  in  their  construction,  defective  workmanship,  weak- 
ness of  the  cylinder,  iron  frames  and  shaft,  defect  in  rollers,  bad  construction  and 
weakness  of  steam-chest,  imperfect  cog-wheels,  bad  construction  of  the  chain  car- 
rier, and  general  insufficiency  of  said  engine  and  mill,  and  the  unworkmanlike 
manner  with  which  it  was  erected,  it  would  not  work  and  answer  the  purposes 
intended,  but  was  the  cause  of  great  loss  and  damage  to  him.  He  alleges  that  in 
the  month  of  December  following,  the  plaintiff  came  to  his  plantation,  and  after 
examining  the  mill  and  engine,  admitted  their  insufficiency,  imperfections  and  bad 
construction,  and  agreed  to  retam  on  the  Ist  of  May,  1848,  for  the  purpose  of 
placing  stronger  iron  frames  under  the  sugar  mill,  furnish  a  new  roller  and 
wrought  iron  shaft  of  8i  inches  in  diameter,  replace  a  new  steam-chest,  rebuild 
the  carrier  and  famish  a  stronger  chain,  in  fact  rebuild  the  engine  and  mill  to 
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NiGBoiBoir  give  fiill  and  entire  satisfaction  to  your  respondent  at  the  next  rolling  season  ; 
Dbobbt.  that  this  second  agreement  was  not  fulfilled,  and  the  defendant  apprehending  the 
loss  of  his  crop  if  the  rebuilding  and  repairing  of  the  engine  and  mill  were  delayed 
any  longer,  purchased  in  the  month  of  July  materials  and  employed  persons  to 
repair  and  rebuild  the  engine  and  mill,  so  as  to  make  them  answer  for  the 
approaching  grinding  season,  and  expended  the  sum  of  $2026  74,  as  will  appear 
by  the  bill  of  items,  annexed  to  his  answsr. 

"  The  defendant  further  alleges  that  he  advanced,  on  account  of  the  contract, 
the  sum  of  ^2000,  at  one  time,  and  at  another  3667  ;  paid  331  88  for  freight ; 
making  in  all  $2,698  88,  which  is  much  more  than  the  value  of  the  very  defective 
mill  and  engine  landed  on  his  plantation.  He  complains  that,  by  reason  of  the 
insufficiency  and  defects  of  the  mill  and  engine,  the  cane  was  not  sufficiently 
pressed ;  that  by  frequent  stoppages,  caused  by  insufficiency  and  bad  construction, 
much  time  was  lost  in  the  making  of  sugar,  and  the  cane  was  damaged  by  frost, 
cold  and  bad  weather  ;  that  of  the  crop  of  1847,  he  lost : 

100  hhds.  of  sugar  of  the  value  of $  5,500 

150  bbls.  of  molasses 1,200 

Of  the  crop  of  1848,  he  lost : 

60  hhds.  of  sugar,  of  the  value  of 3,500 

100  bbls.  of  molasses 800 


310,800 

''  The  several  sums  of  32000,  3667,  331  88,  and  310,800,  he  pleads  in  recon- 
vention. 

"  The  District  Court  rendered  judgment  in  favor  of  defendant  against  the  plain- 
tiff's claim,  *and  a  judgment  of  non-suit  as  to  the  reconventional  demand." 

The  plaintiff  prosecutes  the  appeal.  He  calls  our  attention  to  the  bills  of  excep- 
tion taken  to  the  ruling  of  the  District  Judge,  which  he  deems  erroneous.  The 
first  bill  was  taken  to  the  rejection  by  the  District  Judge  of  the  depositions  of 
James  FarkeVy  James  Sliur  and  Andrew  J,  Nicholson, 

The  objection  made,  as  it  appears  by  the  bill,  is  '*  that  the  witnesses  had  not 
answered  the  cross-interrogatories  propounded." 

It  is  now  urged  by  defendant's  counsel,  "  that  the  bill  is  insufficient  and  too 
general ;  that  it  requires  the  court  to  search  through  a  voluminous  transcript  for 
the  answer  to  every  interrogatory,  whereas  it  should  contain  a  statement  of  every 
thing  necessary,  to  enable  the  appellate  court  to  say  that  the  court  below 
erred." 

It  is  true  that  the  bill  must  contain  the  proper  statements  in  order  to  enable 
this  court  to  judge  of  the  ruling  of  the  lower  court.  But  in  stating  in  the  bill 
the  objection  made  by  the  opposite  party,  it  is  obvious  it  can  only  be  stated  as  it 
was  made  in  the  lower  court.  If  the  objection  made  was  a  general  one,  it  will  so 
appear  in  the  bill,  and  it  is  not  the  fault  of  the  party  taking  the  bill,  that  the 
objection  was  not  more  specific.  The  bill  of  exception  appears,  therefore,  to  be 
well  taken  in  its  form,  and  we  must  examine  the  objections  pointed  out  by  defend- 
ant's counsel. 

The  objection  to  James  Parker's  deposition  is,  that  he  has  not  answered  the 
fourth  cross-interrogatory.  The  question  propounded  by  defendant  was,  who 
composed  the  firm  of  Arthurs,  Armstrong  dk  Co.  If  you  state  tliat  any  of  them 
died,  state  when  he  died  ?  When  was  said  firm  dissolved  ?  What  firm  succeeded 
Arthurs,  Armstrong  <6  Co.?    Who  were  Nicltolson  dt  Armstrong  ?    When  was 
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that  finn  created?  When  was  it  dissolved?  Witness  answers,  " /oAn  >4rtAuri»      KiceoucMf 

V. 

John  Nichobon  and  Francis  Armstrong,  as  I  understood,   composed  the  firm  of       DnosKr. 
Arthurs,  Nicholson  <fi  Co,    I  do  not  know  when  the  firm  was  dissolved.   I  do  not 
know  what  firm  succeeded  Arthurs,  Armstrong  it  Co,    Nicholson  <t  Armstrong 
were  John  Nicholson  and  Francis  Armstrong.    I  do  not  know  when  this  firm  was 
created  nor  when  it  was  dissolved." 

It  is  evident  that  the  first  branch  of  the  fourth  interrogatory,  viz,  the  question 
"  who  composed  the  firm  of  Arthurs,  Armstrong  4t  Co.,"  has  not  been  answered. 
The  District  Judge  seems  to  have  considered  the  question  as  pertinent  and  mate> 
rial.  If  so,  the  defendant  was  entitled  to  an  answer.  The  answer  given  does  not 
respond  to  the  question,  and  is  not  entirely  covered  by  the  decision  in  the  case  of 
Lurty  v.  Merryman,  12  An.,  181.  Something  must  be  left  to  the  discretion  of 
the  Judge  trying  the  case ;  and  if  he  be  of  the  opinion  that  a  pertinent  and  mate- 
rial question  has  not  been  answered,  he  ought  to  exclude  the  deposition.  The 
opposite  party  has  no  means  of  compelling  an  answer  to  his  cross-interrogatories, 
except  by  objecting  to  the  deposition,  if  his  questions  come  back  unanswered. 
The  party  taking  the  deposition  can  always  protect  himself  against  surprise  by 
taking  the  rule,  or  filing  the  notice  allowed  by  the  17th  section  of  the  Act  of 
1839,  which  embraces  objections  of  this  character.  We  cannot,  therefore,  say 
that  the  District  Judge  erred  in  excluding  the  deposition  of  James  Parker. 

The  deposition  of  Andrew  ^Nicholson  under  the  decision  in  the  case  of  Lurty  v. 
Merryman,  ought  to  have  been  received.  Perhaps  the  numerous  matters  enquired 
of  in  each  cross-interrogatory  may  have  been  one  reason  why  the  answers  were 
not  more  explicit.  The  answer  of  James  Slicer  to  the  first  cross-interrogatory  is 
somewhat  evasive.  But  as  the  defendant  shows  that  this  interrogatory  was  pro- 
pounded for  the  purpose  of  showing  by  the  planters  for  whom  Slicer  had  pre- 
viously labored,  that  he  was  not  a  good  workman,  it  is  apparent  that  the  ques- 
tion and  answer  are  irrelevant.  The  matter  to  be  decided  is  not  whether  the 
workmen  employed  had  previously  been  inexperienced  workmen.  It  is,  whether 
the  work  done  by  them  on  the  steam  engine  and  sugar  mill  was  or  was  not  well 
done.  If  their  work  on  some  former  occasion  was  bad,  they  may  have  acquired 
more  experience  since,  or  the  work  may  have  been  done  under  the  eye  of  one 
more  competent  to  direct  the  workman.  The  objection  is  insufficient  to  exclade 
Slicer's  testimony. 

The  defendant  offered  witnesses  to  prove  the  reconventional  demand.  The 
plaintiff  objected  to  the  testimony,  on  the  ground  that  there  was  no  allegation  in  • 
the  answer  that  the  plaintiff  had  been  put  in  default,  the  same  being  a  pre-requi- 
site  for  the  recovery  of  damages. 

WTiere  the  damages  are  the  consequence  of  the  defective  execution  of  the  con- 
tract, no  formal  putting  in  default  is  necessary.  Morton  v.  Pollard,  9  L.  R.  176  ; 
Millaudon  v.  Ferguson,  recently  decided. 

The  Judge  of  the  District  Court  did  not,  therefore,  err  in  receiving  the  testi- 
mony. 

The  plaintiff  offered  on  the  stand  as  a  witness  Francis  Armstrong,  a  member 
of  the  firm  of  Arthurs,  Armstrong  &  Co.,  but  not  a  party  to  the  suit,  to  prove 
that  the  assets  of  this  partnership  were  transferred  and  sold  by  the  firm  to  the 
pkintiff.  The  testimony  of  the  witness  was  objected  to  and  excluded,  on  the 
ground  of  interest.  A  written  instrument  from  each  of  the  partners,  bearing  date 
anterior  to  the  institution  of  the  suit,  might  have  been  offered  in  evidence  to 
prove  the  fact  sought  to  be  proven  by  this  witness.    The  witness  was  offered  to 
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Nicaouos  prove  a  single  fact  adverse  to  his  interest,  viz,  that  the  obligation  sued  on  had 
been  transferred  by  himself  and  partners.  The  proof  of  the  fact  would  be  no 
defence  to  any  reconventional  demand,  which  the  defendant  might  have  against 
the  witness  and  the  other  partners.  It  may  be  said  that  it  will  enable  the  plain- 
tiff to  set  up  the  demand  of  ArthurSy  Armstrong  &  Co,  as  a  defence  to  the  recon- 
ventional demand.  The  answer  to  this  is,  that  the  witness  and  other  partners  are 
only  bound  for  their  virile  shares,  and  by  proving  the  transfer,  it  would  seem  he 
enables  the  plaintiff  to  use  the  whole  demand  in  defence  of  the  action  against  him- 
self, and  to  the  prejudice  of  his  co-partners,  who  are  not  parties  to  this  suit. 

We  do  not  perceive  therefore  on  what  particular  ground  the  testimony  as  to 
the  fact  sought  to  be  proven  can  be  excluded. 

The  party  offering  the  witness  runs  the  risk  of  a  cross-examination  upon  the 
whole  case  should  the  opposite  party  think  it  safe  to  avail  himself  of  his  privil^e. 
12  An.  826,  Davidson  v.  Poydras, 

On  the  merits,  conceding  the  transfer  to  be  proven,  we  do  not  think  the  plain- 
tiff has  made  out  a  case.  The  testimony  of  defendant's  witnesses  shows  that  the 
work  was  badly  done.  This  testimony  is  also  corroborated  by  the  agreement 
taken  by  the  defendant  of  the  plaintiff,  December,  1847.  The  agreement  is  as 
follows,  viz : 

I  will  agree  to  be  on  Mr,  Desobry's  plantation  on  or  about  the  first  of  May 
next,  lor  the  purpose  of  placing  stronger  iron  framea  under  his  sugar-mill,  furnish 
him  with  rollers  and  wrought  iron  shaft  of  8^  inches  diameter,  replace  a  new 
steam-chest,  rebuild  the  cane  carrier  and  furnish  a  stronger  chain  ;  in  fact  rebuild 
the  engine  and  mill  to  give  full  and  entire  satisfaction  to  Mr,  Louis  Desobry  at 
the  next  rolling  season. 

Plaqcemines,  \^th  December  J 184T. 

[Signed]  John  Nicholson*. 

The  evidence  docs  not,  therefore,  show  that  compliance  on  the  part  of  the 
plaintiff  which  will  enable  him  to  recover  under  his  original  contract. 

The  defendant  has  alleged  that  he  repaired  the  mill  and  engine  in  1848.  Plain- 
tiff 's  counsel  contends  that,  as  there  is  no  proof  when  the  work  was  done,  it  must 
be  presumed  that  the  work  was  done  by  the  plaintiff  in  1848,  and  that  he  com- 
plied with  the  second  agreement  and  is  entitled  to  recover.  This  argument  is 
inadmissible.  The  defendant  has  shown  various  repairs  done  by  himself,  and 
although  he  has  not  proven  the  date  at  which  they  were  done,  we  can  safely  infer 
that  they  were  done  in  consequence  of  the  non-compliance  of  the  plaintiff  with' 
his  second  agreement. 

The  plaintiff  further  contends,  that  if  there  has  not  been  a  strict  performance 
of  the  covenants  contained  in  the  contract  on  his  part,  he  is  still  entitled  to  re- 
cover the  value  of  his  engine  and  machinery,  because  the  defendant  has  taken  and 
used  the  same,  and  ought  to  pay  for  the  value,  if  not  the  contract  price,  of  the 
sane.  The  testimony  on  this  branch  of  the  case  is  entirely  insufficient  to  form 
the  basis  of  a  judgment. 

The  reconventional  demand  is  also  too  vague  and  uncertain.  It  does  not  ap- 
pear that  the  defendant  ever  paid  the  plaintiff  more  that  ^2000.  It  is  true  he 
has  made  some  considerable  repairs  upon  the  engine,  but  he  has  been  using  it 
many  years.  As  to  the  loss  of  the  crop  of  1847,  there  is  nothing  definitely 
proven. 

The  defendant  alleges  that  he  repaired  the  mill  and  engine  in  1848.  If  so, 
the  plaintiff  cannot  be  charged  with  any  loss  he  may  have  experienced  that  year. 
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The  plea  of  prescription  pleaded  by  defendant  cannot  be  gustained.  Tbe  second  Nkbomoh 
installment  was  made  payable  the  first  of  March,  1848,  and  the  suit  was  instituted  Debobry. 
in  April,  1857. 

The  plaintiff 's  testimony  having  been  excluded,  the  judgment  ought  to  have  been 
one  of  nonsuit. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  lower  court  be  so  amended  as 
to  reserve  to  the  plaintiff  the  right  to  institute  a  new  action  for  the  causes  set 
forth  in  his  petition,  and  that  the  judgment  so  amended  be  affirmed,  the  defendant 
and  appellee  paying  the  costs  of  the  appeal. 


JoHx  Hughes,  Tutor,  et  al.  v.  Robert  L.  Hughes,  Tutor.  "li    » 

60    5S7 

nie  testatrix,  E.  U.,  made  a  will  and  died  in  Louisiana,  the  place  of  her  domicil.  By  her  will  she 
gave  to  one  of  her  children  the  whole  of  certain  immovable  property  situated  in  Jaclcson  county, 
Mlssisaippi,  and  one-third  of  the  remainder  of  her  estate.  The  balance  of  her  estate  she  directed 
to  be  divided  among  her  other  four  children.  Bdd :  That  the  right  of  the  testatrix  to  make  such 
a  dspofiition  of  immovable  property  situated  in  another  State,  is  to  be  determined  by  the  lex  rei 
tita. 

That  the  laws  of  Loniaiana,  the  domicil  of  the  testatrix,  making  her  children  forced  heirs  for  a  certain 
proportion  of  her  estate,  being  in  conflict  with  the  lex  rei  titasj  the  latter  must  govern. 

l&Uy  further,  that  an  ej^preu  dedaration  in  the  will,  of  the  intention  of  the  testator  to  give  tbe  one- 
third  of  the  estate  to  one  of  the  children  as  an  extra  part  over  and  above  the  legitimate  portion, 
was  not  indispensable,  the  intention  being  apparent  on  the  face  of  the  will. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Durant  <&  Homer,  for  plaintifi^  and  appellants.     George  L.  Bright,  for 
defendant. 

Land,  J.  The  validity  of  the  olographic  will  of  Elizabeth  HUghes,  is  the 
subject-matter  of  contest  in  this  suit. 

The  will  is  in  these  words  : 

"  This  is  my  last  will.  I,  Elizabeth  Hughes,  at  my  death,  do  hereby  give  to 
my  son,  Robert  L.  Hughes,  the  whole  of  my  Ocean  Spriugs'  property,  lying  in 
Jaduon  county,  Mississippi,  fully  described  in  the  act  of  partition  between  my- 
self and  John  Hughes,  made  before  /.  Graham,  Notary ;  and  I  give  my  son 
Robert  every  thing  attached  and  belonging  to  said  Ocean  Springs'  property." 

"  I  give  my  said  son  Robert,  one-third  of  the  remainder  of  my  estate.  The 
balance  of  my  estate  shall  be  divided  between  my  five  children,  including  Robert. 
I  make  Robert  L.  Hughes  my  testamentary  executor.  I  revoke  all  former  wills 
made  by  me. 

"  Parish  of  Orleans,  July  9th,  1855. 

"  Written,  dated  and  signed  by  me.  Elizabeth  Hughes.'' 

The  testatrix  was  domiciled,  made  her  will,  and  died  in  Louisiana,  leaving  at 
her  demise  five  forced  heirs. 

It  is  contended  that  the  disposition  of  the  Mississippi  property  to  the  defen- 
dant, in  addition  to  the  one-third  of  the  succession  in  Louisiana,  is  in  contraven- 
tion of  Article  1480  of  the  Civil  Code,  and  is,  therefore,  null. 

The  Article  of  the  Code  is  in  these  words  :  "  Donations  inter  vivos  or  mortis 
causa  cannot  exceed  two-thirds  of  the  property  of  the  disposer,  if  he  leaves  at  his 
disease  a  legitimate  child,  one-half  if  he  leaves  two  children,  and  one-third,  if  he 
leaves  three  or  a  greater  number." 
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HuoHKB  Under  the  name  of  children  are  included  descendants  of  whatever  degree  they 

HcoHM.        be,  it  being  understood  that  they  are  only  counted  for  the  child  they  represent. 

The  decision  of  this  point  is  dependent  on  the  question  whether  the  validity 
of  the  disposition  of  the  Ocean  Springs'  property,  is  to  be  determined  by  the  law 
of  the  domicil — the  law  of  Louisiana,  or  the  law  of  the  situ^ — the  law  of  Mis- 
sissippi. If  by  the  former,  it  is  clear  that  the  disposition  is  forbidden  by  Arti- 
cle 1480  of  the  Civil  Code.  If  by  the  latter  law,  it  is  equally  clear  that  the 
bequest  is  permitted  and  valid.  For  between  the  civil  law  of  Louisiana,  and  the 
common  law  of  Mississippi,  there  is  a  conflict  as  to  the  right  or  capacity  of  a 
testator  to  deprive  his  children  of  the  whole  of  his  property  at  the  time  of  his 
death,  by  last  will  and  testament.  Under  the  law  of  Louisiana,  the  right  is 
restrained  and  limited,  but  under  the  law  of  Mississippi  the  capacity  is  withoat 
limitation  or  restraint. 

Laws  which  permit  and  regulate  the  alienation  or  acquisition  of  real  estate  or 
immovable  property,  are  real  statutes,  and  have  no  extra  territorial  operation  or 
effect.    Story  on  Conflict  of  Laws,  J  13. 

The  capacity  or  right  to  dispose  of  or  acquire  immovables,  is  determinable 
by  the  law  of  the  situs.  If  a  person  has  capacity  to  transfer  by  the  law  of  the 
situsj  he  may  make  a  valid  title,  notwithstanding  an  incapacity  may  attach  to 
him  by  the  law  of  his  domicil.     Story  on  Conflict  of  Laws,  §430,  431,  474. 

The  forms  and  solemnities  of  contracts  and  testaments  necessary  for  passing 
title  to  real  estate  or  immovables,  are  also  prescribed  and  governed  by  the  local 
law.    lb.  i  435,  474. 

The  extent  of  the  interest  to  be  taken  or  conveyed  under  a  contract  or  testa- 
ment, is  also  a  question  to  be  determined  by  the  lex  rei  sites.  On  this  subject. 
Judge  Story  says,  and,  there  seems  a  perfect  coincidence  between  the  doctrine  of 
the  common  law  and  that  maintained  by  foreign  jurists  :  "  It  is  universally  agreed, 
that  the  law  rei  sites  is  to  prevail  in  relation  to  all  dispositions  of  immovable 
property,  and  the  nature  and  extent  of  the  interest  to  be  alienated.  If  the  local 
law,  therefore,  prescribes,  that  no  person  shall  dispose,  by  deed  or  by  will,  of 
more  than  half,  or  a  third,  or  a  quarter  of  his  immovable  property  ;  or,  that  he 
shall  dispose  only  of  a  life  estate  in  such  property,  such  laws  are  of  universal 
obligation,  and  no  other  or  further  alienation,  therefore,  can  be  made.  It  follows 
that,  if  the  local  law  prohibits  the  alienation  of  certain  kinds  of  immovable  pro- 
perty, or  takes  from  the  owner  the  power  of  charging  them  with  liens,  or  with 
mortgages,  that  law  will  exclusively  govern  in  every  such  case.  D'Aguesscau 
fully  assents  to  this  doctrine,  and  says,  that  no  one  can  be  ignorant  that  when 
the  question  is,  what  portion  of  immovable  property  may  be  devised,  it  is  necessa- 
ry invariably  to  follow  the  law  of  the  place,  where  the  property  is  locally  situate." 
See  Story  on  Conflict  of  Laws,  J  445,  474. 

Mr.  Surge,  speaking  on  this  point,  is  more  specific,  and  says  :  "  The  power  of 
making  the  alienation  by  testament  is  no  less  qualitas  rebus  impressay  than  that  of 
making  the  alienation  by  contract.  When,  therefore,  the  question  arises,  whether 
the  immovable  property  may  be  disposed  of  by  testament,  recourse  must  be  had 
to  the  lex  loci  rei  sita.  That  law  must  also  decide,  whether  the  full  and  unlimited 
power  of  disposition  is  enjoyed,  or  whether  it  is  given  under  restriction.  The 
validity  of  the  testamentary  disposition  depends  in  the  latter  case  on  its  confor- 
mity to  that  restriction  ;  whether  the  restriction  consists  in  limiting  the  extent 
or  description  of  property,  over  which  the  power  of  disposition  may  be  exercised, 
or  the  persons  in  whose  &vor  the  disposition  is  made,  or  in  requiring  that  the 
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testator  should  have  survived  a  certain  number  of  days  after  the  execution  of  the  Hcobw 
act  by  which  the  disposition  was  made.  JVie  total  or  partial  defect  of  the  will,  Hughks. 
on  the  ground  that  it  did  not  institute  heirs,  or  that  it  omitted  to  name  the  heirs, 
the  disinherison  of  the  heirs,  the  grounds  on  which  the  disinherison  may  be  justified, 
are  essentially  connected  with  the  power  of  disposing  of  immovable  property  by 
testament,  and  are,  therefore  dependent  on  the  law  of  its  situs,  4  Surge  Comm. 
on  Col.  and  For.  Law,  pt.  2,  chap.  12,  pp.  217,  218. 

If,  therefore,  the  question  be,  whether  the  testatrix  had  capacity  to  dispose  by 
testament  of  her  Mississippi  immovable  property,  or  whether  her  testament  is 
clothed  with  the  forms  and  solemnities  required  to  pass  the  title,  or  give  the  tes- 
tament validity  ;  or  whether  the  testatrix  could  dispose  of  the  whole  or  a  part 
of  her  immovable  property  in  Mississippi  by  testament ;  or  whether  the  testa- 
trix could  disinherit  one  or  more  of  her  children  or  heirs,  as  to  said  immovable 
property,  is  exclusively  a  question  to  be  determined  by  the  law  of  Mississippi, 
the  law  of  the  situs. 

The  bequest  of  this  real  estate  to  the  defendant  to  the  exclusion  or  disinherison 
of  his  brothers  and  sisters,  cannot  be  considered  contrary  to  Article  1480  of  the 
Civil  Code,  or  in  violation  of  any  other  law  of  Louisiana,  for  the  reason,  that 
the  power  of  disposition  by  testament  exercised  in  favor  of  the  defendant  was 
not  conferred  on  the  testatrix  by  the  law  of  Louisiana,  but  by  the  law  of  Missis- 
sippi, in  conformity  to  the  permission  and  policy  of  which  the  disposition  was 
made. 

The  dispositions  of  the  will  being  permitted  by  the  law  of  the  domicil,  so  far 
as  the  property  of  the  testatrix  was  situate  in  Louisiana,  and  subject  to  its  ope- 
ration, and  being  permitted  by  the  law  of  the  situs,  so  far  as  the  immovable  pro- 
perty of  the  testatrix  was  situate  in  the  State  of  Mississippi,  and  subject  to  the 
operation  of  law  thereof,  the  will  must,  therefore,  be  adjudged  to  be  valid,  not- 
withstanding the  conflict  between  these  laws  as  to  the  power  of  disposition  by 
testament. 

If  it  be  true  as  contended  by  counsel  for  plaintiffs,  that  a  deceased  person  can 
leave  but  one  succession,  it  does  not,  therefore,  follow,  that  there  can  be  but  one 
law  from  which  the  power  of  disposition  by  testament  can  be  derived,  and  that 
law  must  be  the  lex  domicilii;  for  the  power  of  disposition  as  to  a  part  of  a  suc- 
cession may  be  given  by  the  law  of  the  domicil,  and  the  power  of  disposition  as 
to  another  part  given  or  withheld  by  the  law  of  the  situs.  And,  when  the  laws 
are  in  conflict  as  to  immovable  property,  each  has  its  operation  and  eflect  within 
its  territorial  limits.    Story  on  Conflicts  of  Laws,  |  475. 

It  is  further  objected  to  the  will,  that  it  does  not  contain  an  express  declara- 
tion, that  the  one-third  part  of  the  succession  in  Louisiana,  given  to  the  defen- 
dant, was  thus  given  as  an  advantage  or  extra  part,  over  and  above  the  legiti- 
mate portion. 

ITiis  express  declaration  is  not  sacramental,  or  indispensable  to  the  validity  of 
a  donation  mortis  causa.  The  intention  of  the  testatrix  to  give  to  the  defendant 
the  one-third  part  of  her  succession,  as  an  advantage  or  extra  part,  is  apparent 
on  the  fece  of  her  will.    3  Marcade,  pp.  219,  220,  221  ;  2  An.  201. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 

Ke-hearing  refused. 
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State  v,  Marcelin  Boudreaux. 

The  llth  section  of  tbc  Actof  tho  liCgislature  of  1855,  vrbicb  provides  that  whenerer  tbe  District  At- 
torney shall  not  attend,  the  Judge  Bhall  have  power  to  appoint  an  attorney  to  prosecute  on  behalf  of 
the  St:it«,  (pro  tempore,)  is  not  a  violation  of  Article  83  of  the  GouHtitution  of  1852,  wbicli  requires 
that  the  Distr  ict  Attorneys  shall  be  elected  by  tho  people. 

Objections  to  an  indictment  for  formal  defects,  apparent  on  the  face  of  it,  must  bo  taken  by  demurrer, 
or  motion  to  quash  the  indictment  before  tho  jury  are  gwom,  and  cannot  be  made  afterwards. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
E,  Mauririy  District  Attorney,  for  the  State.    Ay  cock  <&  Wood,  for  defend- 
ant and  apppellant 

Cole,  J.  The  defendant,  having  been  found  guilty  of  an  assault  and  battery 
and  sentenced,  has  appealed. 

1.  He  alleges  that  the  prosecution  was  conducted  not  by  the  District  Attorney, 
but  by  a  special  attorney  appointed  by  the  court  to  supply  the  absence  of  the 
legally  elected  and  qualified  functionary,  and  that  this  is  a  violation  of  Article 
83  of  the  Constitution  of  1852,  which  requires  that  the  District  Attorneys  should 
be  elected  by  the  qualified  voters  of  each  district.  A  bill  of  exceptions  was  taken 
to  the  ruling  of  the  Judge  in  the  appointment  of  a  special  attorney. 

The  eleventh  section  of  the  Act  of  1855,  relative  to  District  Attorneys,  pro- 
vides that,  whenever  the  District  Attorney  shall  not  attend,  the  Judge  shall  have 
power  to  appoint  an  attorney  to  prosecute  on  behalf  of  the  State,  (pro  tempore.) 
Sess.  Acts  1855,  p.  369. 

The  seventy-fourth  Article  of  the  Constitution  provides  that  the  duties  of  the 
District  Attorneys  shall  be  determined  by  law. 

The  Constitution  of  1852  does  not  prohibit  the  Legislature  to  confide  to  other 
persons  besides  District  Attorneys,  in  case  of  their  absence,  or  inability  to  act, 
the  duties  of  the  latter  as  provided  by  law.     State  v.  Bass,  12  A.  862. 

The  District  Judge  did  not,  therefore,  err  in  overruling  the  objection  to  the 
appointment  of  F,  S.  Goode,  Esq.,  as  District  Attorney  pro  tern. 

2.  An  arrest  of  judgment  was  moved,  on  the  ground  that  the  indictment  does 
not  set  forth  any  violation  of  the  statute  or  statutes  of  the  State  of  Louisiana. 

The  indictment  concludes  as  follows : 

"  Contrary  to  the  form  of  the  State  of  Louisiana,  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  same." 

The  court  did  not  err  in  overruling  this  motion.  The  18th  section  of  the  Act 
of  1855,  to  regulate  the  mode  of  procedure  in  criminal  prosecutions,  provides 
"  that  every  objection  to  any  indictment  for  any  formal  defect,  apparent  on  the 
face  thereof,  shall  be  taken  by  demurrer  or  motion  to  quash  such  indictment, 
before  the  jury  shall  be  sworn,  and  not  afterwards."    Sess.  Acts  1855,  p.  175. 

Judgment  affirmed,  with  costs. 
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f 
Converse,    Kennett   &   Co.  v.  E.  Hill  &  Co. — W.  H.  Letchford  & 

Co.  et  als.,  Interveners. 

The  privilege  grant<>d  to  the  vendor  \>y  the  Article  3194  C.  P.  la  not  conditional,  or  dopendeat  upon 
tlio  solvency  or  insolvency  of  the  bnyor  ;  it  is  poKitivo,  without  condition  or  limitation,  as  long  as 
Uio  property  sold  remains  in  the  possession  of  the  purchaser. 

It  ui  not  necessary  that  the  defendant  in  execution  should  bo  made  a  party  to  a  third  opposition  claim- 
ing the  proceeds  of  a  sale  made  under  a^./a. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Hunton  &  Miller,  for  plaintiffis  and  appellants.    P.  E.  Bonford,  Semmes  ik 
Labattr  and  Emerson  <&  Huntington,  for  intervenors.     G,  P,  McPheeters,  for  de- 
fendants. 

Laxd,  J.  The  plaintiflfe,  judgment  creditors  of  defendant,  caused  certain  mer- 
chandise to  be  seized  and  sold  by  the  Sheriff,  under  a  writ  of  fieri  facias  issued 
on  their  judgment. 

Letchford  &  Co.,  Haggerty  <fi  Co.  and  Gould  dt  Co.  filed  third  oppositions  and 
claimed  the  proceeds  of  sale  in  the  hands  of  the  Sheriff,  on  the  grounds,  that  they 
were  the  unpaid  vendorp  of  the  merchandise  sold,  and  had  a  privilege  on  the  pro- 
ceeds superior  to  that  of  plaintiffs. 

The  facts  are  not  disputed,  that  the  third  opponents  are  the  vendors  of  the 
goods,  and  that  the  price  is  unpaid.  The  plaintififs  oppose  their  claims  in  argu- 
ment, on  three  grounds  :  1st,  because  they  have  no  privilege ;  2dly,  because  the 
goods  were  sold  on  a  credit  and  3dly,  because  the  defendant  is  solvent. 

Article  3194  of  the  Code  provides  that  '*  he  who  has  sold  to  another  any 
movable  property,  which  is  not  paid  for,  has  a  preference  on  the  price  of  the 
property  over  the  other  creditors  of  the  purchaser,  whether  the  sale  was  made  on 
a  credit  or  without,  if  the  property  still  remains  in  the  possession  of  the  pur- 
chaser. 

So  that,  although  the  vendor  may  have  taken  a  note,  bond,  or  other  acknowl- 
edgement from  the  buyer,  he  still  enjoys  the  privilege." 

The  privilege  granted  by  this  Article  of  the  Civil  Code  is  not  conditional, 
depending  on  the  uncertain  fact  of  the  solvency  or  insolvency  of  the  buyer,  but 
is  positive,  without  condition  or  limitation,  if  the  property  sold  still  remains  in 
the  possession  of  the  purchaser. 

These  grounds,  therefore,  are  not  tenable. 

On  the  trial  below,  the  plaintiff  objected  to  the  introduction  of  evidence  on 
behalf  of  Gould  <ft  Co.,  on  the  ground  that  E.  Hill  A  Co.,  defendants  in  execu- 
tion, had  not  been  made  parties  to  their  third  opposition.  The  objection  was 
overruled,  and  the  evidence  received.  The  court  did  not  err.  E.  Hill  ^  Co.  were 
not  necessary  parties.  Article  401  of  the  Code  of  Practice  prescribes  that  the 
third  opposition  shall  be  served  on  the  seizing  creditor,  and  the  Sheriff,  bat  does 
not  require  that  the  defendant  in  execution  shall  be  cited,  or  made  a  party  to  the 
proceeding.  1  An.  144.    There  is  no  error  in  the  judgment  of  the  lower  court. 

Judgment  afi&rmed,  with  costs  in  both  courts. 
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Randolph  Kessee  u  Maypielo  &  Cage. 

Where  one  who  has  employed  another  for  a  limited  time  at  a  ialary,  diecharges  the  employee  before 
the  expiration  of  the  time,  for  a  good  cause,  he  is  responsible  to  the  employee  for  his  services  up  to 
the  time  of  the  discharge. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  'Roman,  J. 
Connolly  4t  ^ightor,  for  plaintiff.     Goode  &  Aycock,  for  defendants  and 
appellants. 

Buchanan,  J.  The  plaintiff  snes  for  wages,  as  overseer  of  a  sagar  plantation 
belonging  to  defendants,  upon  a  contract.  He  avers  that  he  was  engaged  on  the 
1 0th  April,  1856,  at  a  salary  of  eight  hundred  dollars  ;*his  engagement  to  ter- 
minate at  the  end  of  the  year ;  that  he  was  discharged,  on  the  22d  June,  1856, 
without  cause  or  provocation.    He  claims  wages  for  the  whole  year. 

The  defendants  plead  that  they  had  good   cause    for  discharging  plaintiff, 
namely : 
1st.  Incapacity. 
2d.  Cruelty  to  the  slaves. 
3d.  Disregard  of  the  instructions  of  defendants. 

Defendants  tendered  to  plaintiff  and  deposited  in  court  the  amount  of  plaintiff's 
wages,  under  his  contract,  up  to  the  time  of  his  discharge  ;  although  they  deny 
that  he  was  legally  entitled  to  any  wages  whatever. 

Upon  the  trial  of  this  issue,  the  defendants  offered  no  proof  of  the  two  first 
grounds,  or  causes  of  discharge,  alleged  in  their  answer. 

In  relation  to  the  third  of  those  grounds,  it  was  proved  that  the  instructions  of 
defendants  to  plaintiff,  as  their  overseer,  were,  that  he  was  not  to  chastise  the 
slaves  himself;  but,  in  case  they  merited  chastisement,  that  the  same  was  to  be 
inflicted  by  the  driver,  with  the  assistance,  if  necessary,  of  other  slaves,  under  the 
direction  of  the  overseer  ;  that  all  personal  collision  between  the  overseer  and  the 
slaves  under  his  charge  was  strictly  prohibited. 

It  was  likewise  proved,  that  the  plaintiff  told  witnesses  that  he  would  not  obey 
those  instructions,  and  that  he  actually  flogged  slaves  with  his  own  hand. 

Disobedience  of  defendants*  instructions,  thus  deliberate  and  intentional,  was 
inconsistent  with  the  duty  of  the  plaintiff  towards  his  employers,  and  was  a  suf- 
ficient cause  for  his  discharge. 

The  question  of  law  remains,  whether  the  plaintiff,  thus  discharged  for  a  good 
and  sufficient  reason,  was  entitled  to  wages,  and,  if  any,  to  what  extent. 

The  Judge  of  the  District  Court  charged  the  jury,  that  if  one  who  has  em- 
ployed another  for  a  limited  time,  at  a  salary,  discharge  his  employee  before  the 
expiration  of  the  time,  for  a  good  cause,  he  owes  the  employee  nothing  for  the 
services  rendered  up  to  the  time  of  discharge. 

An  exception  was  reserved  to  this  charge,  and  the  District  Judge  added  to  the 
bill  of  exceptions,  before  his  signature,  that  he  had  charged  as  stated,  as  his  con- 
struction of  Articles  2719,  2720  and  2721 ;  but  that  he  had  read  those  Articles 
to  the  jury,  and  had  further  charged  them,  that  they  were  at  liberty,  as  judges 
of  the  law  and  the  fact,  to  adopt  a  different  construction  of  the  Articles  in  ques- 
tion. 
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We  fed  constrained,  after  a  careful  examination,  to  put  a  different  construction 
upon  the  statute  quoted,  from  that  expressed  by  our  learned  brother  in  the  Dis-      liAYnsLD. 
trict  Court. 

The  Article  2720  says :  "  If.  without  any  serious  ground  of  complaint,  a  man 
should  send  away  a  laborer,  whose  services  he  has  hired  for  a  certain  time,  before 
that  time  has  expired,  he  shall  be  bound  to  pay  to  such  laborer,  the  whole  of  the 
salaries  which  he  would  have  been  entitled  to  receive,  had  the  full  term  of  his  « 
services  expired." 

The  Article,  it  will  be  observed,  is  silent  in  relation  to  the  pecuniary  result 
that  will  follow  from  a  discharge  of  an  employee  by  his  employer,  for  a  serious 
or  sufficient  cause.  The  Article  declares  a  penalty  against  the  employer  who 
discharges  his  employee  without  a  cause. 

But  it  seems  contrary  to  reason,  that  the  penalty  should  equally  apply  (which 
is  the  doctrine  of  plaintiff,)  to  the  employer  who  has  a  cause  for  discharging  his 
employee.  Indeed,  the  affirmation  that  the  employer,  in  the  first  case,  is  respon- 
sible for  the  whole  wages  under  the  contract,  is  evidently  pregnant  with  a  nega- 
tion that  he  is  so  responsible  in  the  second  case.  But  neither  can  we  infer  from 
the  language  of  the  Article,  (which  is  the  doctrine  of  the  District  Judge.)  that 
the  discharge,  for  a  sufficient  cause,  forfeits  the  wages  earned  by  the  employee, 
under  his  contract,  previous  to  the  discharge. 

The  next  Article  (2721)  declares  such  a  forfeiture  in  one  case,  namely,  when 
the  employee  leav&j  the  service  of  his  employer,  before  the  expiration  of  the  term 
of  service,  without  a  just  cause.  But  that  is  not  the  case  before  the  court ;  and 
we  do  not  feel  authorized  to  extend  the  penalty  to  a  case  not  expressed.  See 
Noian  V.  2)a?iits,  1  Rob.  332. 

We,  therefore,  award  to  plaintiff,  his  wages  under  his  contract  to  the  time  of 
his  discharge.  The  tender  and  deposits  are  admitted  by  plaintiff's  counsel  to  be 
legal  and  sufficient. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  that  plaintiff  recover  of  defendants  the  amount  deposited,  to  wit. 
two  hundred  and  nine  dollars  and  fifty  cents,  with  costs  to  the  time  of  making 
the  deposit ;  the  subsequent  costs  of  the  District  Court,  and  the  costs  of  appeal, 
to  be  paid  by  the  appellee. 


Fbux  Michel  v.  A.  J.  Delaporte. 


The  rxisiPince  of  the  clause  de  mm  alienando  in  an  act  of  mortgage,  docs  not  change  the  rnle  that  a  Bale         ~il     92 
of  socccaslon  property  regalarly  made  under  a  Judgment  of  the  Probate  Court  discharges  the  mort-  ^  m6 

gages  on  it  given  by  the  deceased. 

APPEAL  firom  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
Connolly  &  Rightor,  for  plaintiff  and  appellant.    F.  S,  Goode,  for  defend- 
ant. 

Cole,  J.  The  only  contestation  in  this  suit  and  the  only  subject  of  appeal 
arises  from  the  following  part  of  the  judgment  of  the  District  Court :  "  it  is  further 
ordered,  that  the  privilege  of  plaintiff  as  a  mortgage  creditor  be,  and  the  same  is 
hereby  recognized  on  the  proceeds  of  the  sale  made  to  Lester  and  Tennentf  and 
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MicHKL         tjie  administrator  is  ordered  to  pay  this  judgment  by  preference,  out  of  said  pro- 
Dklapobib.      ceeds  in  due  course  of  law." 

Appellant  asks  to  have  the  judgment  so  amended  as  to  recognize  and  enforce 

his  mortgage  on  the  land  itself  and  to  order  the  same  to  be  seized  and  sold  to 

satisfy  the  judgment.    He  claims  this  amendment  on  the  ground  that  there  was 

the  clause  de  non  alienando  in  the  sale  from  him  to  Ross,  whose  estate  is  adminis- 

•  tered  by  the  defendant. 

It  appears  that  after  the  death  of  Ross,  the  property  bought  by  him  of  plaintiff 
and  which  he  promised  not  to  alienate  or  incumber  to  the  prejudice  of  plaintiff's 
mortgage,  was  sold  at  public  auction  by  the  Sheriff  at  a  succession  sale  of  Ross^ 
property,  and  the  sale  was  recorded  in  the  book  of  conveyances. 

It  is  well  settled  that  a  sale  of  succession  property  regularly  made  under  & 
judgment  of  the  probate  court  discharges  the  mortgages  on  it  given  by  the  de- 
ceased. The  purchaser  takes  the  property  free  from  incumbrances,  and  the 
creditor  must  inforce  his  privilege  or  mortgage  on  the  proceeds  in  the  hands  of 
the  curator  or  executor.  Leverich  v.  Primr,  8  R.  p.  97  ;  Zaclierie  v.  Prieur, 
9  L.  200. 

The  existence  of  the  clause  de  non  alienando  in  the  act  of  sale  does  not  change 
this  rule.  The  purchaser  promises  that  he  will  not  alienate  the  property  to  the 
prejudice  of  the  mortgage  retained  by  the  vendor.  When,  then,  the  property  is 
sold  at  a  succession  sale  by  order  of  a  competent  court,  it  is  not  the  vendee  or 
mortgagor  who  alienates  it,  but  the  decree,  sale  and  recording  of  the  sale.  Stat, 
loth  March,  1830,  p.  64,  J 1. 

The  parties  are  supposed  to  contract  subject  to  the  laws  of  the  land. 

The  laws  provide  that,  after  the  death  of  a  person,  his  personal  and  real  estate 
may  be  sold  for  the  purpose  of  settling  up  his  succession. 

If  property  bought  by  the  decedent  and  subject  to  the  pact  de  non  alienando 
could  not  be  sold,  the  liquidation  of  the  estate  might  be  deferred  at  the  will  of 
the  mortgagee. 

There  is  no  exception  in  the  law  which  prohibits  property  bought  subject  to 
this  pact  from  being  sold  after  the  death  of  the  vendee,  like  property  not  subject 
to  the  same. 

It  is  true  that  the  vendee  or  mortgagor  promises  not  to  alienate,  but  this 
promise  only  has  its  full  effect  during  his  life,  for  upon  his  death  his  absolute  con- 
trol over  his  property  ceases,  and  it  becomes  subject  to  the  laws  for  the  setUe- 
mont  of  estates,  to  the  claims  of  creditors  and  to  the  residuary  interests  of  heirs 
and  legatees. 

Prior  to  the  sale  of  the  property,  plaintiff  could  have  proceeded  under  Article 
990  of  the  Code  of  Practice.  He  did  not  attempt  to  stop  the  sale  by  the  admin- 
istrator if  he  had  any  legal  reason  for  so  doing,  and  we  can  perceive  no  cause  for 
interfering  with  the  same. 

Judgment  affirmed,  with  costs. 
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L.  BoRDELON,  for  the  use,  &c.,  u  J.  M.  Weymouth  et  als. 

The  rweipt  by  the  creditor  of  a  check  on  the  baak  for  the  balance  duo  him,  it  being  understood  that 
the  drawer  of  the  check  had  then  no  miney  in  bank,  but  would  deposit  money  within  two  or  three 
days  to  mpct  it,  te  not  a  giving  of  time  to  the  debtor  which  will  discharge  his  surety. 

A  debt  is  not  novated  by  a  check  on  a  bank  given  in  payment  of  it. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
G,  (&  E.  E.  Schmidtf  for  plaintiff.    Race  d  Foster  and  J.  Leovy,  for  defend- 
ants and  appellants. 

Buchanan,  J.  This  is  a  suit  against  sureties  for  balance  of  sales  made  by  an 
auctioneer,  and  not  paid  over  by  him  to  the  party  who  employed  him  to  make 
the  sales. 

The  evidence  is  rather  confused  as  to  the  amount  due.  The  sales  were  made 
for  account  of  a  succession,  and  the  administrator  of  the  succession  is  the  princi- 
pal witness.  He  states  the  amount  now  due  by  Weymouth  to  the  succession  to 
be  five  hundred  and  eleven  dollars  and  fifty  cents,  which  includes  one  hundred 
and  eleven  dollars  and  fifty  cents  **  not  claimed  in  the  petition."  Yet  this  sum 
of  five  hundred  and  eleven  dollars  and  fifty  cents  is  the  exact  amount  claimed  in 
the  petition.  The  administrator  must  have  meant  to  say  that  the  item  of  8111  50 
was  not  included  in  settlement  and  checks,  of  which  he  speaks  immediately  after- 
wards. 

Again,  the  remaining  testimony  of  the  administrator  shows  that  (exclusive  of 
the  3111  50  already  mentioned)  there  was  only  8300  unpaid  by  the  auctioneer, 
this  being  the  amount  of  his  check,  which  was  refused  payment  at  bank. 
Total  of  auctioneer's  indebtedness,  according  to  our  view  of 

this  testimony 8411  50 

Upon  which  the  auctioneer  has  paid 100  00 

Leaving  balance  now  due 8311  50 

Tbe  defence  of  the  sureties  is,  that  they  have  been  released  by  the  creditor 
giving  time  to  their  principal ;  and,  secondly,  that  the  debt  was  novated  by 
taking  a  check  in  payment. 

Neither  of  these  pleas  is  sustained  by  the  evidence. 

The  receipt  by  the  creditor  of  a  check  on  a  bank  for  the  balance  due  him,  it         i 
being  understood  that  the  drawer  of  the  check  had  then  no  money  in  bank,  but 
would  deposit  money  within  two  or  three  days  to  meet  it,  was  not  a  giving  of 
time  to  the  debtor. 

Neither  is  a  debt  novated  by  the  creditor  taking  from  his  debtor  a  check  on  a 
bank  for  the  amount  due.  Such  a  check  is  nothing  more  than  an  order  upon  an 
agent,  and  cannot  be  viewed  as  giving  a  new  debtor  in  the  place  of  the  original 
debtor,  nor  as  substituting  a  new  debt  in  the  place  of  the  original  debt. 

The  universal  practice  of  men  in  business  is  to  keep  their  funds  at  a  bank  and 
to  make  payment  through  checks  on  the  bank.  This  custom  is  convenient, 
becaase  it  saves  the  necessity  of  carrying  large  sums  of  money  about  the  person, 
and  facilitates  the  keeping  of  accounts.  If  the  check  is  not  honored,  the  parties 
are  in  the  same  situation  as  if  no  check  had  been  given. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court         j 
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be  amended,  and  that  the  plaintiff  and  appellee  recover  of  the  defendants  and 
WBTxotini.      appellants,  in  solido,  three  hundred  and  eleven  dollars  and  fifty  cents,  with  legal 
interest  from  judicial  demand,  and  costs  of  the  District  Court ;  those  of  appeal 
to  be  paid  by  the  appellee. 


Succession  of  E.  Crocker. 


The  appointment  or  a  dative  testamentary  executor  should  not  bo  made  when  there  are  no  debts  of 
the  estate  to  be  paid,  nor  legacies  to  be  discharged. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
R.  Hunt  and  H,  Dugue,  for  appellants.    R,  N*  Ogden,  Bonford  and  Leovy, 
for  appellee. 

Buchanan,  J.  The  testamentary  executor,  if.  H,  Crocker,  having  been  re- 
moved from  office,  a  petition  was  presented  by  Albin  Rochereau,  in  February, 
1857,  to  be  appointed  dative  executor. 

This  application  was  opposed  by  several  of  the  instituted  heirs  on  the  ground, 
that  there  was  no  necessity  for  the  appointment,  there  being  no  debts  due  by 
the  estate,  no  legacies  except  those  to  the  opponents ;  and,  on  the  further  groun  d, 
that  the  testamentary  heirs  were  in  possession  of  the  estate. 

The  District  Court,  by  judgment  rendered  in  -Vpril,  1857,  overruled  the  oppo- 
sition, and  appointed  Rochereau  dative  testamentary  executor.  The  opponents 
appealed. 

We  have  been  referred,  in  argument,  by  the  counsel  of  appellant,  to  our  deci- 
sion in  the  case  of  Reed  v.  Crocker,  rendered  in  June,  1857,  and  reported  in  12th 
An.  436,  which  settled  the  portions  of  the  heirs  of  this  estate,  and  referred  them 
to  the  District  Court  to  make  a  partition  of  the  same. 

The  case  of  Reed  v.  Crocker  was  an  action  instituted  by  certain  of  the  heirs- 
at-law  of  Elisha  Crocker  against  his  testamentary  heirs,  to  annul  the  last  will,  so 
far  as  it  disposed  of  more  than  one-fourth  of  the  estate ;  and  for  a  partition. 
This  action  was  pending  when  the  application  of  the  appellee  for  the  dative  exe- 
cutorship was  filed.  The  demand  in  that  action  recognizes  Elisha  Crocker's 
testamentary  heirs  as  being  in  possession  of  his  estate ;  and  the  decree  of  this 
court  has  maintained  that  possession  to  the  extent  of  one-fourth,  and  has  sent  the 
heirs-at-law  into  possession  of  the  other  three-fourths. 

No  proof  has  been  made  that  there  are  any  debts  due  by  the  estate ;  nor  that 
there  are  any  other  l^acies  than  those  to  the  opponents.  It  is  difficult  to  per- 
ceive what  would  be  the  functions  of  the  dative  executor,  were  we  to  confirm 
his  appointment.  Without  seizin  of  the  estate,  without  debts  to  pay,  or  legacies 
to  discharge,  the  appointment  would  result  in  nothing  but  useless  costs. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  application  of  the  appellee  for  dative  executorship  of 
this  estate,  be  dismissed  at  his  costs  in  both  courts. 
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CARMfeLiTE  RuYS,  Wife,  &c.,  V.  H.  V.  Babin,  Sheriff,  et  als. 

Property  was  purcfaaaed  at  a  SherifTs  sale,  under  execution  against  the  husband  by  M.  M.  trans- 
ferred it  to  if.,  who  sold  it  ta  the  plaintilT,  the  consideration  stipulated  being  the  transfer  lo  her 
vendor  of  her  rights  in  the  succession  of  her  deceased  fiuher.  The  husband  always  roanined  in 
possession  of  the  property.  JMi :  That  the  property  so  purchased  by  the  wife  became  her  para- 
phernal property,  and  that  the  character  of  her  title  was  not  affected  by  the  fact  that  her  xendor, 
subsequently  to  the  sale,  made  a  relinquishment  of  the  consideration  stipulated  in  the  act  of  nle. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Bade,  J. 
A,  S.  Hennen,  for  plaintiff.    /.  Joor  and  H.  M.  Favrot,  for  defendasts  aid 
appellants. 

VooRHiBs,  J.  The  plaintiff,  Carmelite  Ruys,  sets  up  title  to  certain  property 
described  in  her  petition,  which  has  been  levied  upon  as  her  husband'Sy  L.  A. 
Latil,  to  satisfy  two  judgments  obtained  against  him  for  the  use  of  A,  Dwpianlier. 
The  defendant  avers  that  she  is  not  the  bona  fide  owner ;  that  if  she  has  any 
apparent  title  thereto,  it  was  obtained  without  any  consideration,  and  was  simu- 
lated, and  intended  fraudulently  to  cover  her  husband's  property  from  Ike  claims 
of  his  creditors ;  and  that  Thomas  F,  Hernandez,  from  whom  she  pieiends  to 
derive  title,  was  a  party  to  said  fraud  and  simulation,  and  never  was  the  hona  fide 
owner  of  said  property.  She  further  avers,  that  the  title  was  always  im  X.  A, 
Latil  the  husband,  and  that  he  has  always  remained  in  possession. 

It  appears  that  on  the  fifth  of  September,  1846,  Joseph  Menard  purchased  at 
Sheriff's  sale,  all  the  right,  title  and  interest  of  LcUil  to  the  lot  and  iMptorements 
in  controversy ;  and  on  the  14th  of  the  same  month  and  year,  tnuDsferred  the 
same  by  authentic  act  to  Hernandez.  On  the  5th  of  September,  1853,  Hernan- 
dez conveyed  said  lot  and  improvements  to  the  plaintiff,  for  the  sam  of  S600 ;  in 
payment  of  which  she  transferred  to  him  her  rights  in  the  sneccsnoii  of  her 
deceased  father.  In  the  meantime,  the  plaintiff  and  her  husband  leBwined  in 
possession  of  the  premises  without  paying  rent,  and  Hernandez  p«d  the  taxes. 
It  further  appears,  that  when  the  latter  collected  the  amount  conu^g  to  the  plain- 
tiff from  the  succession  of  her  deceased  father,  he  gave  it  back  to  her ;  and  he 
testifies  that  he  considered  this  as  a  donation. 

There  can  be  no  doubt  as  to  the  complete  divestiture  of  the  bosband's  title  by 
the  Sheriff's  sale  in  1846 ;  so  that  the  effect  of  the  transfer  from  Hernandez  to 
the  wife  must  r^ulate  the  respective  rights  of  the  parties. 

The  evidence  in  the  record  does  not  show  any  fraud  on  the  part  of  Hernandez. 
He  purchased  from  Menard  for  a  valuable  consideration ;  nor  is  it  pretended  that 
his  purchase  was  simulated  and  fraudulent.  The  naked  fact  that  Latil  was  in 
possession  of  the  property  sold  under  execution,  does  not  of  itself  vitiate  the  con- 
veyances from  the  Sheriff  to  Menard,  and  from  the  latter  to  Hernandez,  as  the 
evidence  shows  the  reality  of  these  transactions.  Now,  in  regard  to  the  question 
as  to  the  consideration  of  the  sale  from  Hernandez  to  the  plaintiff,  it  appears  to 
OS  clear,  that  the  sale  being  made  in  the  name  of  the  wife,  and  the  consideration 
stipulated  being  the  transfer  of  her  paraphernal  rights,  it  follows,  that  the 
property  so  purchased  is  paraphernal.  It  is  the  consideration  as  stipulated  in 
the  formation  of  the  contract,  that  gives  charact^  to  the  deed ;  and  if  Hernan- 
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Rtnrs  d^^  chose  afterwards  to  give  up  the  stipulated  consideration,  and  the  plaintiff 

Babm.  acceded  to  it,  her  original  rights  could  not  certainly  be  impaired  thereby.  Even 
if  there  was  no  consideration  for  the  sale  from  Hernandez  to  the  plaintiff,  still  it 
is  not  conceived  in  what  respect  the  defendant  could  possibly  complain  ;  for  the 
act,  if  not  one  of  sale,  most  be  treated  as  a  donation,  enuring  to  the  benefit  of 
the  party  in  whose  favor  the  same  was  made. 
Judgment  affirmed. 


'J_«SI 


Kleixwort  &  Cohen  v,  Kijngender  Brothers. 

Mere  iasolvency  \a  not  sufficient  to  render  a  debt  due,  which,  by  its  temiB,  is  payable  at  a  future 
day. 

An  actual  surrender,  either  voluntary  or  forced,  \b  required  to  annihilate  the  term  fixed  by  the  con- 
tract for  the  payment  of  a  debt. 

An  alH'lavit  for  an  atuichment  sued  out  upon  a  debt  not  due  is  defective,  if  it  docs  not  state  that  the 
debtor  is  about  to  remove  his  property  out  of  the  State  before  the  debt  becomes  due. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricej  /. 
£.  Briggs,  for  plaintiffs  and  appellants.    H,  T,  Hayes,  for  defendants. 

Merrick,  C.  J.  This  is  an  appeal  from  a  judgment  on  a  rule  dissolving  an 
attachment. 

The  plaintiffs,  a  commercial  firm  residing  in  London,  England,  represent  that 
Klingender  Brothers,  a  commercial  firm  of  Liverpool,  are  indebted  to  them  in  the 
sum  of  £500  sterling,  or  its  equivalent  in  dollars  ;  for  this,  that  plaintifife  are  the 
owners  of  a  bill  of  exchange  of  that  amount,  drawn  November  7th,  1857,  by  G. 
W,  Oliver  <§  Co.,  sixty  days  after  sight,  which  was  duly  accepted  by  defendants, 
but  that  they  have  failed  and  proved  utterly  insolvent,  by  reason  whereof  the 
said  bill  is  now  due  and  payable. 

The  sixty  days  after  sight  not  having  expired  when  the  attachment  was  sued 
out,  it  is  contended  that  the  debt  was  not  due  and  that  the  affidavit  is  not  in  the 
form  required  by  the  Act  of  1823,  p.  170. 

It  appears  that  the  objection  is  well  taken.  Mere  insolvency  is  not  sufficient 
to  render  a  debt  due,  which,  by  its  terms,  is  payable  at  a  future  day.  An  actual 
surrender,  voluntary  or  forced,  is  required  to  annihilate  the  term  fixed  by  the  con- 
tract for  the  payment  of  a  debt.  0.  0.  2049  ;  Millaudon  v.  Foucher,  8  L.  B. 
582  :  Funes  v.  Bank  U,  S,  10  Bob.  533. 

The  debt  not  being  due,  the  affidavit  is  defective  in  not  stating  that  the  debtor 
was  about  to  remove  his  property  out  of  the  State  before  the  debt  became  due. 
Acts  1826,  p.  170,  sec.  7.  The  case  cannot  be  distinguished  from  the  case  of 
Millaudon  v.  Foucher,  8  L.  R.  582,  above  cited. 

Judgment  affirmed. 
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NizA  DcTiTXET  et  al.  v,  0.  L.  Blanchard — E.  Bergeron  et.  als.,  War- 

rantors.    •  I 

It  cannot  be  objected  to  the  confirmation  of  a  land  claim  by  Act  of  Congress,  that  the  commissioner 
exceeded  his  powers  by  inquiring  into  and  reporting  upon  a  claim  not  embraced  in  the  instructions  of 
Congress,  when  it  appears  that  Congress,  notwithstanding,  accepted  the  report  and  confirmed  the 
claim. 

The  American  State  papers  published  by  order  of  Congress  are  admissible  as  evidence  The  copies 
which  they  contain  of  legislatiro  and  executive  documents,  are  as  good  evidence  as  the  originals  are 
from  which  they  are  copied. 

When  the  proceeding  was  in  rem  under  the  Act  of  the  Legislature  of  1829,  relative  to  proceedings 
against  lands  for  works  done  upon  tho  roa^ls  and  levees  of  the  s&me^Held :  That  the  Act  only 
requires  notice  to  bo  given  "  to  any  person  whom  it  may  concern,"  and  that  when  there  has  been  a 
sulBcient  description  of  the  land  in  the  advertisements,  and  the  proprietor,  by  Uie  use  of  duo  dili- 
gence might  have  protected  himself,  tho  sale  will  not  be  annulled  on  the  ground  that  the  property 
was  described  as  belonging  to  others  than  tho  real  owner. 

The  prescription  of  five  years,  under  tho  Act  of  the  Legislature  of  1834,  would  cure  such  an  irregular- 
ity in  the  de.scrlption  of  the  property. 

APPEAL  from  the  District  Court  of  the  Parish  of  Assumption,  Romany  J, 
A,  Gentile  and  E.  Maarin,  for  plaintiffs.    Mills  <§  LeBlanc  and  Beaity  i& 
Bush,  for  defendants  and  warrantors,  appellants. 

Cole,  J.  The  plaintiffs,  as  heirs  and  representatives  of  Thomas  de  Villanueva 
and  Constance  Dreaux,  his  wife,  claim  a  certain  tract  of  land  in  the  possession 
of  defendant,  which  was  confirmed  to  said  Villanueva, 

There  was  judgment  for  plaintiffs  and  defendant  has  appealed. 

The  points  of  contestation  are  the  title  of  plaintiff*,  Ihe  identity  of  his  title  with 
the  land  in  possession  of  defendant,  and  the  effect  of  a  purchase  of  the  land  made 
at  Sheriff 's  sale. 

1.  The  title  of  plaintiff's  is  established  ;  their  claim  is  based  upon  an  Act  of 
Congress,  passed  the  28th  of  February,  1823,  confirming  said  land  to  Thomas  de 
ViUaneuva,  under  No.  134,  as  stated  in  the  American  State  Papers,  vol.  3d,  p. 
516,  and  under  No.  135,  as  appears  from  the  certificate  of  L,  PalmSj  the  Regia- 
ter. 

The  Act  of  Congress  of  11th  of  May,  1820,  directs  the  Register  to  make  a 
report  to  the  Secretary  of  the  Treasury  upon  certain  claims  of  land.  1  Land 
Laws,  p.  330. 

The  Act  of  Congress,  dated  28th  of  February,  1823,  confirms  the  claims  de- 
scribed by  the  Register  in  his  report  of  the  6th  of  January,  1821. 

The  Register,  in  that  report,  (American  State  Papers,  vol.  3,  p.  623,)  says : 

'*  The  preceding  claims  comprehended  in  class  third  are  not  founded  on  either 
Spanish  grants,  concessions  or  orders  of  survey  exhibited  to  me,  and  are  not, 
therefore,  embraced  in  the  literal  meaning  of  the  Act  of  11th  of  May,  1820,  but 
as  I  believe  they  are  within  the  spirit  of  that  Act,  I  have  thought  it  proper  to 
report  them ;  I  infer  this  from  analogy  to  former  laws  on  the  subject.  By  pre- 
vious Acts  of  Congress,  claims  in  Louisiana  have  been  recognized  as  valid,  which 
were  founded  on  settlement  rights,  provided  the  habitation  and  cultivation  were 
shown  to  be  on  the  20th  of  December,  1803,  or  anterior  to  that  period ;  all  the 
cases  reported  in  this  class  are  proved  to  have  been  in  peaceable  possession  either 
by  the  claimants  or  those  under  whom  they  claim,  before,  and  some  of  them  long 
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i>''™»*»       previously  to  the  20th  of  December,  1803,  and,  therefore,  would  have  been  valid 
BujfGEABD.      under  former  laws,  to  which  I  have  alluded,"  &c. 

He  then  proceeds  to  recommend  them  as  claims  worthy  of  confirmation. 

It  is  objected,  that. the  second  and  fourth  sections  of  the  Act  of  Congress  of 
the  11th  of  May,  1820,  provided  only  for  the  con6rmation  of  claims  "  founded 
upon  any  Spanish  grant,  concession,  or  order  of  survey,"  whereas  this  claim  of 
Villaneuva,'So,  135, is  not  founded  either  on  a  Spanish  grant,  concession  or  order 
of  survey,  but  only,  as  appears  from  the  certificate  of  claim,  on  actual  inhabitancy 
and  cultivation  by  claimant's  author,  under  permission  of  proper  Spanish  officers, 
previous  to  the  20th  of  December,  1803.  Public  Land  Laws,  Berchard's  edition, 
vol.  1,  pp.  330,  360. 

This  might  have  been  a  proper  objection  to  have  urged  in  Congress  against 
the  confirmation  of  the  claims,  in  class  third,  but  it  is  inoperative  in  the  tribu- 
nals of  the  country. 

If  the  Register  reported  upon  classes  of  claims  which  were  not  comprehended 
in  the  instructions  of  Congress,  it  was  in  the  power  of  Congress  to  have  rejected 
the  part  of  the  report  which  embraced  claims  not  contemplated  by  their  Act  of 
11th  of  May,  1820  ;  but  Congress  accepted  the  report  and  confirmed  the  claims. 

The  defendants  cannot  ofier  any  valid  objection  to  the  confirmation,  for  they 
had  no  title  in  the  lands  confirmed,  and  they  cannot  control  the  disposition  made 
of  the  public  domain  by  the  national  legislature. 

The  confirmation  of  the  claim  of  Villaneuva  is  established,  independently  of 
the  certificates  of  the  Register,  which  were  objected  to  on  several  grounds. 
Plaintiff  offered  in  evidence  the  American  State  Papers,  vol.  3,  from  p.  506  to 
p.  523,  inclusively,  for  the  purpose  of  showing  the  different  classes  of  claims 
therein  contained,  and  the  report  of  Samuel  H.  Harper,  Register,  on  the  3d  class, 
and  to  show  that  the  claim  of  Ihmias  de  Villaneuva  is  numbered  in  said  State 
Papers  134,  and  that  said  claim  was  confirmed  by  Act  of  Congress  of  1823, 
upon  the  report  of  said  Harper. 

The  District  Judge  rejected  the  evidence,  except  as  to  the  notice  of  the  claim, 
for  the  purpose  of  proving  rem  ipsam. 

The  court  erred.  The  American  State  Papers  are  published  by  order  of  Con- 
gress, and  are  good  evidence  in  land  suits  ;  such  is  the  doctrine  of  the  Supreme 
Court  of  the  United  States. 

In  Bryan  et  al.  v.  Forsyth,  19  Howard,  p.  339,  they  say  that  the  American  State 
Papers,  published  by  order  of  Congress,  may  be  read  in  evidence  in  the  investiga- 
tions of  claims  to  lands,  "  they  contain  copies  of  legislative  and  executive  docu- 
ments and  are  as  valid  evidence  as  the  originals  are  from  which  they  are  copied." 
See  Watkins  v.  Holman,  16  Peters,  p.  56. 

These  "  State  Papers"  show  that  the  claim  of  Villaneuva  was  confirmed  by 
Act  of  Congress  of  28th  February,  1823,  upon  the  report  of  S.  H,  Harper, 
Register. 

There  is  a  discrepancy  between  the  certificate  of  the  Register  and  the  American 
State  Papers,  in  the  statement  of  the  number  of  the  claim  ;  in  the  former,  it  is 
No.  135,  in  the  latter.  No.  134 :  this  variance  cannot  benefit  defendants. 

Plaintiffs  in  their  pleadings  allege  this  discrepancy ;  they  describe  the  land 
fully,  and  annex  the  plat  of  survey  made  by  the  United  States  Government.  If 
this  variance  were  not  a  mere  clerical  error,'  and  there  were  two  claims  confirmed 
to  VUlanewm,  defendants  could  easily  have  shown,  inasmuch  as  they  were  put 
on  their  guard  as  to  the  variance,  that  there  existed  another  claim  besides  that 
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sued  for,  either  nnder  No.  135  or  134,  in  favor  of  VUlaneuva,  located  ebewhere,       Dctoub 
CD  the  Attakapas  Canal.  Blasceamd, 

2.  The  identity  of  the  land  claimed  with  that  in  possession  of  defendant  is 
satisfactorily  established,  even  if  it  should  be  considered  not  to  have  been  admitted 
by  the  answer. 

3.  But,  notwithstanding  the  title  to  the  land  in  possession  of  defendant  be 
established  to  have  formerly  been  in  the  ancestor  of  plaintiff,  the  latter  cannot 
recover  it,  because  they  have  been  divested  of  title  in  the  same  by  its  adjudication 
to  Edward  Blatukardf  from  whom  the  title  passed  by  several  mesne  conveyances 
to  the  defendant. 

The  adjudication  was  made  in  a  suit  to  recover  payment  of  work  done  upon 
the  roads  and  levees  of  the  land  in  contestation,  under  the  provisions  of  the  Act 
of  February  7th,  1829. 

Plaintifl&  urge  that  this  adjudication  could  not  affect  their  rights,  because  "  the 
heirs  of  VUlaneuva  were  not  notified  that  their  land  was  about  to  be  sold,  but 
they  were  put  off  their  guard  by  the  advertisement,  which  stated  that  it  was  the 
land  of  McDonogh,  Bringier  and  Hall,  and  by  the  proceedings  being  carried  on 
against  these  parties." 

There  are  two  Ibrms  of  action  under  the  Act  of  1829,  the  one  is  personal,  or 
against  the  owner  personally ;  the  other  is  in  rem,  or  against  the  property.  Act 
1829,  Jl  27,  28.  29  ;  B.  &  C.  Di^.  p.  755. 

When  the  action  is  in  rem,  or  against  the  land,  the  plaintiff  presents  his  peti- 
tion to  the  Judge,  and  prays  that  the  property  be  seized  and  sold  to  pay  the 
amount  of  his  claim. 

To  the  petition  is  annexed  the  claim  of  plaintiff,  duly  certified  by  the  inspector. 

On  presentation  of  the  petition  the  Judge  orders  the  Sheriff  to  seize  the  pro- 
perty aod  to  give  notice  in  cases  of  nonresidents  in  one  of  the  newspapers  pub- 
lished at  New  Orleans,  and  in  cases  of  residents,  in  the  newspapers  published  in 
the  parish,  if  there  be  one ;  if  not,  notice  is  given  in  the  ordinary  way,  by  posting 
the  notice  at  the  church  door,  court-house,  and  other  public  places  of  resort. 
The  notice  calls  upon  any  person  whom  it  may  concern,  to  show  cause  to  the 
court  within  one  month  from  the  date  of  the  order  directed  to  the  Sheriff,  why 
the  property  thus  seized  should  not  be  sold  according  to  the  prayer  of  the  peti- 
tion ;  and  if  at  the  expiration  of  the  said  month  nobody  does  appear  or  make  a 
defence  in  writing,  the  court  proceeds  to  try  the  cause,  ex  parte,  and  pronounce 
if  there  be  sufficient  grounds  in  favor  of  the  plaintiff,  but  if  anybody  appears  and 
makes  defence,  the  court  proceeds  to  the  hearing  of  the  cause  in  the  usual  form. 
ActFeb.  7th,1829,  J30. 

The  order  given  in  the  suit  of  Edtoard  Bergeron  against  the  lands  of  /.  Mc- 
Donald et  ah.  and  dated  on  the  20th  May,  1843,  under  which  suit  the  land  in 
controversy  was  sold,  is  as  follows : 

"  Let  an  order  of  seizure  issue  as  prayed  for,  and  let  the  Sheriff  seize  the  lands 
within  described,  and  give  notice  during  eight  days  in  the  English  and  French 
languages,  in  one  of  the  newspapers  printed  in  New  Orleans,  to  John  McDonald 
or  McDonogh,  Louis  Bringier  and  Hcdl,  and  to  all  whom  it  may  concern,  to 
show  cause  in  one  month  from  the  date  of  the  order  directed  to  the  Sheriff,  why 
the  said  lands  should  not  be  sold  according  to  law  to  satisfy  the  sum  of  one 
thousand  seven  hundred  and  seventy-five  dollars  with  l^al  interest  thereon  from 
judicial  demand,  and  the  costs  of  suit. 

[Signed]  H.  F.  Deblieux,  Judge  Fourth  District" 
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Drraun  On  the  21st  October,  1843,  about  five  months  subsequent  to  the  previous  order, 

Blahobabo.      the  following  judgment  was  rendered  in  the  said  suit  of  Bergeron  : 

"  Three  judicial  days  having  elapsed  since  judgment  by  default  was  taken  ;  it 
being  proved  to  the  ^tisfaction  of  the  court  that  the  advertisements  required  by 
law  have  been  made,  and  there  being  no  opposition  thereto,  it  is  hereby  ordered, 
adjudged  and  decreed,  that  the  Sheriff  of  this  parish  proceed  to  sell  the  land 
within  described  to  satisfy,  &c. 

[Signed]  Thos.  C.  Nicholls, 

Judge  Second  District." 

The  notice  ordered  by  Judge  Deblieux  was  published  in  the  Louisiana  Courier, 
of  New  Orleans,  but  there  is  no  copy  in  the  record  of  the  form  of  notice  given, 
but  it  must  be  presumed  that  the  notice  was  given  as  ordered,  because  the  decree 
of  Judge  Nicholls  was  based  upon  the  execution  of  the  order  of  Judge  Deblieux 
and  the  judgment  declares  that  the  advertisements  required  by  law  have  been 
made,  and  as  one  of  the  requisitions  of  the  law  was,  that  notice  should  be  given 
to  all  whom  it  may  concern^  the  notice  must  have  been  so  made.  The  Sheriff 
declares  in  his  return  that  he  gave  due  notice. 

In  pursuance  of  the  judgment  of  Judge  Nicholls,  the  Clerk  issued  an  ofder 
dated  the  17th  November,  1843,  to  the  Sheriff  of  Assumption,  commanding  him 
to  seize  the  land  "  as  the  property  of  John  McDonald  or  McDonogh,  Louis  Brin- 
gier  and  Hall" 

The  Sheriff  executed  the  writ  on  the  22d  November,  1843.  Afterwards,  the 
Sheriff  advertised  the  property  for  sale  by  advertisements  in  the  French  and 
English  languages,  announcing  the  sale  to  take  place  on  Saturday,  the  6th  of 
January,  1844  ;  and,  as  there  was  no  newspaper  in  the  parish,  the  advertisements 
were  posted  up  in  three  different  places  of  public  resort  in  Assumption,  to  wit : 
on  the  parochial  church  door,  at  the  parish  court-house  and  at  the  door  of  the 
billiard  room  kept  by  Pierre  Blanchard,  at  Napoleonville.  The  advertisement 
stated  that  the  land  was  seized  as  the  property  of  John  McDonald  or  McDonogh  ^ 
Louis  Bringier  and  HalL 

At  the  sale  on  the  6th  January,  1844,  the  land  was  adjudicated  to  Edward 
Blanchard  for  one  thousand  dollars  cash,  being  over  one-half  of  the  appraised 
value,  as  required  by  the  30th  section  of  the  Act  of  1829. 

The  action  in  rem  is  explained  in  the  Code  of  Practice ;  Art.  285  provides 
that  provisional  seizure  may  be  ordered  when  the  proceedings  are  in  rem,  that  is 
to  say,  against  the  thing  itself,  which  stands  pledged  for  the  debt,  when  the 
property  is  abandoned,  or  in  cases  where  the  owner  of  the  thing  is  unknown  or 
absent.  Art.  292  declares  that  the  Sheriff  shall  seize  and  take  possession  of  the 
thing,  directing  at  the  same  time  that  public  notice  be  given  to  all  persons  inter- 
ested, to  appear  within  fifteen  days  to  answer  to  the  petition  ;  and  Art.  294  pro- 
vides, if  no  one  answers  the  petition,  that  after  certain  proceedings,  the  property 
may  be  sold  in  execution.  C.  P.  290  to  295. 

The  Act  of  1829  was  passed  subsequently  to  these  provisions  of  the  Code  of 
Practice,  relative  to  the  action  in  rem,  and  is  substantially  the  same.  Act  of 
1829,?  20,  27  to  31. 

The  30th  section  of  the  Act  of  1829  only  requires  that  notice  shall  be  given 
to  any  person  whom  it  may  concern. 

The  law  supposes  that  the  description  of  the  land  will  suffice  to  put  the  pro- 
prietor on  his  guard,  and  that  he  will  know  it  is  his  property  which  is  to  be 
sold. 
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If  this  be  so,  the  giving  of  a  wrong  name  cannot  deceive  him.  If  it  could,  then  Dcpnuxr 
the  legislator  must  ha^  erred  in  supposing  that  a  description  of  the  property  Blakcharo 
would  be  sufficient  to  protect  the  interests  of  the  proprietor. 

The  description  of  the  land  in  the  suit  of  Blanchard  against  it  for  the  payment 
of  his  work  was  sufficient.  It  was  as  follows,  in  the  notice  of  seizure :  '•  a  certain 
quantity  of  land  situated  in  this  parish,  on  the  canal  leading  to  Lake  Yeret, 
containifig  thirty-five  arpents  more  or  less  fronting  on  the  left  bank  of  said  canal, 
bounded  above  by  lands  of  Beasly  and  BaiTOWy  and  below  by  lands  of  Pierre 
Trakan,  seized  as  the  property  of  John  McDonald  or  McBonogh^  Louis  Brin- 
gier  and  Hdl," 

Independent,  however,  of  the  notice  given  by  the  Sheriff,  the  proprietor  of  the 
land  in  contestation  could  have  known  by  other  ways,  that  his  land  would  be  sold. 

By  section  20  of  the  Act  of  1829,  the  Inspector  of  Roads  and  Levees  was 
obliged  to  make  an  inspection  of  the  levees,  bridges  and  highways,  to  ascertain 
what  repairs  were  needed,  to  notify  the  planter,  and  afterwards  to  sell  the  work 
to  the  lowest  bidder  at  public  auction. 

It  appears  in  evidence,  that  Collinsy  the  Inspector,  gave  public  notice  in  French 
and  English  advertisements  posted  at  the  parochial  church  door  and  the  court- 
house door,  that  he  would  on  a  certain  day  sell  the  work  to  be  done  on  the  land 
in  dispute,  and  afterwards  sold  it  at  public  auction  at  the  court-house  of  the 
parish. 

It  must  be  concluded,  that  if  the  proprietors  had  used  the  diligence  contem- 
plated by  law,  and  had  used  the  precaution  of  having  an  agent  upon  the  land,  or 
in  the  parish  to  attend  to  the  making  of  the  road  and  levee  thereon,  they  would 
have  had  ample  notice,  because  an  examination  of  the  road  and  levee,  with  notice 
to  the  agent,  accompanied  by  actual  labor  upon  the  road  and  levee,  which  may 
be  considered  almost  as  a  direct  personal  notice ;  also,  the  publication  of  the  sale 
of  the  work  upon  the  land  sufficiently  described ;  also,  the  suit  to  get  payment 
for  the  work,  with  advertisement  of  the  seizure,  would  have  put  the  agent  upon 
his  guard,  and  have  been  a  sufficient  notification  to  him  of  what  was  transpiring 
as  to  the  land,  and  must  be  considered  as  domg  away  with  the  effect  of  the  wrong 
name. 

It  is  the  duty  of  a  proprietor  to  keep  up  his  roads  and  levees,  and  be  present 
upon  the  land  or  have  an  agent  to  attend  to  the  same  upon  his  land  or  in  the 
parish  at  the  time  they  need  reparation. 

If  the  proprietors  or  their  agent  had  been  upon  the  land,  the  working  of  the 
road  and  levee  thereupon  would  have  notified  them  of  the  future  sale,  for  they 
must  be  supposed  to  have  known  the  law,  and  that  a  sale  in  default  of  payment 
would  follow  the  execution  of  the  work. 

The  working  of  the  road  and  levee  would  have  sufficed  at  least  to  put  them 
upon  inquiry  as  to  what  would  be  the  effect  of  this  labor  by  those  not  employed 
by  them. 

Proprietors  who  have  thus  neglected  their  obligations  are  not  to  be  favored 
over  subsequent  purchasers  in  good  faith. 

We  are  therefore  of  opinion,  as  the  action  of  Bergeron  was  in  rem^  it  was 
nnnecessary  for  the  Sheriff  to  state  that  he  had  seized  the  land,  as  that  of  any 
particular  person.  The  seizure  of  the  land,  a  sufficient  description  of  the  same, 
and  notice  to  all  the  world  were  sufficient,  and  the  addition  of  the  words  in  the 
advertisement,  "  as  the  property  of  John  McDonald"  &c.,  if  an  irregularity,  was 
cured  by  the  prescription  in  the  statute  of  1834,  which  has  been  plead.    Sess. 
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Dcmim  It  should  be  observed,  this  case  differs  from  that  of  Michel  y.  Parish  of  Terrt' 

Blaxisabd.      bonne,  in  9th  Anaual,  and  many  others,  in  this  point,  t^at  in  this  the  plaintifb 

seek  to  set  aside  a  solemn  judgment  which  has  been  rendered,  whereas  in  the 

latter,  injunctions  were  sued  out  to  prevent  the  sale,  or  else  the  party  did  not 

institute  the  action  in  rem  against  the  land,  but  at  once  sued  the  parish. 

It  is  not  necessary  to  decide  in  this  suit,  whether  the  objections  now  urged 
would  have  sufficed  to  have  arrested  the  sale.  Morse  v.  McCallf  13  An.  215 ; 
Laforest  v.  Barrow,  12  An.  149. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  and  that  there  be  judgment  in  favor  of  defendants  against  the  claims 
of  plaintiff,  and  that  plaintiff  pay  the  costs  of  both  courts. 


F.  S.  GooDE,  Administrator,  v.  T.  Buford. 

The  soretf  on  the  adminiBtrator's  bond  will  be  bold  liable  for  money  set  down  on  tbe  inventory  u 
part  of  the  estate,  although  it  is  shown  that  the  administrator  received  it  in  a  fiduciary  capacity 
before  bis  appointment. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
Goode  4&  Ay  cock,  for  plaintiff.     Connolly  <&  Rightor,  for  defendant  and  ap- 
pellant. 

Merrick,  C.  J.  Joseph  A.  LeBlanc,  former  Becorder  of  the  parish  of  Terre- 
bonne, applied,  on  the  23d  of  June,  1855,  for  letters  of  administration  upon  the 
estate  of  one  Anson  Lauterman,  deceased,  and  that  an  inventory  might  be  taken. 
On  the  26th  day  of  the  same  month,  LeBlanc,  acting  in  his  capacity  of  Recorder, 
took  an  inventory  of  the  effects  of  the  succession,  wherein  he  set  down,  among 
othtr  things,  the  money  on  hand,  amounting  to  $515  85.  This  money  he  took 
into  his  possession  at  the  time  of  taking  the  inventory. 

LeBlanc  was  appointed  curator  of  Lauterman's  succession,  and  on  the  teoth 
day  of  July,  gave  bond  as  such,  with  the  defendant  as  his  surety.  LeBlanc  died 
before  settling  his  account  as  curator,  and  /.  A.  Gagne  was  appointed  adminis- 
trator of  LeBlanc's  succession,  while  the  plaintiff,  Goode,  was  appointed  admin- 
istrator of  Lauterman's  estate. 

Goode  instituted  an  action  against  both  /.  A,  Gagne,  administrator,  and  Bu- 
ford,  surety  of  LeBlanc,  on  the  bond  ;  but  the  action  was  dismissed  as  premature 
as  to  Buford,  the  surety.  The  suit  against  the  administrator  resulted  in  a  judg- 
ment against  LeBlanc's  succession  for  $741  31,  and  an  execution  having  been 
issued,  was  returned  nxdla  bona.  Thereupon,  the  suit  was  renewed  against  the 
surety  and  judgment  rendered  against  him  for  the  same  amount  as  had  been  ren- 
dered against  Gagne,  the  administrator.    The  surety  appealed. 

The  record  contains  a  bill  of  exception  to  the  refusal  of  the  District  Judge  to 
grant  a  new  trial.  We  do  not  understand  the  counsel  to  insist  upon  the  bill  of 
exception  before  this*  court.  Certainly  an  error  of  law  into  which  a  party  had 
fallen  in  shaping  his  defence,  would  not,  as  a  general  rule,  be  a  valid  ground  for 
a  new  trial. 

The  controversy  in  this  court  is  confined  to  the  cash  received  by  the  Recorder 
when  he  took  the  inventory,  and  before  he  gave  bond  as  curator.  The  defendant 
contends  that  LeBlanc  was  insolvent,  and  that  having  received  the  funds  before 
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he  was  appointed  curator,  the  sureties  for  him,  in  the  capacity  which  he  bore         ^^^^ 
when  he  received  the  money,  and  in  virtue  of  which  he  received  it,  are  alone        Botobd. 
responsible  ;  and  that  the  language  of  the  bond  itself  imports  an  obligation  of 
suretyship  for  future  management  only,  and  cannot  be  held  to  have  a  retroactive 
effect. 

The  condition  of  the  bond  was,'that  the  curator  should  well  and  truly  perform 
all  the  duties  incumbent  on  him  as  such  curator,  and  pay  over  whatever  moneys 
should  be  coming  to  the  lawful  heirs  of  said  estate,  after  the  payment  of  all  the 
just  debts  of  said  estate,  whenever  lawfully  required  (so)  to  do.  This  bond, 
which  substantially  embraces  the  requirements  of  the  Code  (see  Arts.  1034,1119), 
was  based  upon  the  inventory  which  contained  the  item  of  cash  on  hand  as  form- 
ing part  of  the  assets.  Nothing  prevented  the  surety  from  examining  the  bond 
and  ascertaining  for  himself  for  what  things  the  principal  was  binding  himself. 
In  the  absence  of  proof,  it  cannot  be  supposed  that  in  the  interval  between  the 
taking  of  the  inventory  and  the  giving  of  bond,  the  Recorder,  LeBlanc,  had 
committed  the  crime  of  embezzlement  of  a  fund,  for  the  administration  of  which 
he  was  applying  to  the  court  for  power,  but  it  must  be  presumed  that  he  still 
continued  to  hold  the  same,  and  that  when  he  was  qualified  as  curator,  it  was  in 
his  hands  in  specie,     Coussy  v.  Vivanty  12  An.  46. 

The  case  of  Parmele  &  Baker  v.  Brashierj  16  La.  74,  is  cited  to  prove  that 
the  surety  is  not  liable  for  moneys  which  the  principal  had  received  before  the 
the  date  of  the  bond.  The  reasoning  of  the  court  in  that  case  was  in  reference 
to  one  of  three  annual  bonds  which  the  curator  was  obliged  to  give  prior  to  the 
Act  of  1837,  on  each  renewal  of  his  office.  It  does  not  appear  to  be  applicable 
to  a  case  like  the  present 

We  conclude,  therefore,  that  the  cash  in  the  hands  of  the  administrator  at  the 
time  of  his  appointment  and  inventoried,  must  be  considered  as  subject  to  ad- 
ministration and  covered  by  the  bond  given  for  the  fidelity  of  the  administration 
of  the  curator. 

Judgment  affirmed. 


Charles  Simpson  v.  Francis  Lombas  et  a1. 

Wbea  the  luime  of  the  State  Id  which  plaintiflT  is  domiciled  ifl  alone  set  forth  io  the  petitiou—Huld  :  that 

it  Is  a  Bufllclenl  compliance  with  Art.  172  of  tbe  Code  of  Practice. 
The  aothorily  of  an  attorney -at-law  is  presumed,  and  an  affidavit  to  obtain  an  ardor  of  seizure  and  sale, 

made  by  him  in  the  absence  of  his  principal,  is  sufflcienU 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Romany  J. 
Beatty  dt  Bush,  for  plaintiff.     T/iibodaux  <&  Blake,  for  defendants  and  ap- 
pellants. 

Land,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale  taken  by  the 
third  possessors  of  the  mortgaged  property. 

In  their  petition  of  appeal  the  defendants  allege  three  grounds  of  error.  Two, 
however,  are  only  assigned  and  urged  in  this  court  as  apparent  on  the  face  of  the 
record,  to  wit : 

First.  That  the  domicU  of  Simpson,  or  his  agent,  is  not  fully  set  forth  in  his 
petitioq. 
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Sofpsoii 


Second.  That  there  is  no  authentic  evidence  of  the  power  of  G,  F.  Tliompson 
to  act  as  agent  of  his  pretended  principal,  C,  Simpson, 

I.  The  domicil  of  the  plaintiff,  Charles  Simpson,  is  stated  in  the  petition  to  be 
in  the  State  of  Missouri,  and  this  allegation  of  residence  is  a  compliance  with 
Article  172  of  the  Code  of  Practice.    Perry  v.  Believre,  5  N,  S.  79. 

This  suit  was  not  instituted  by  an  attorney-in-fact  for  the  plaintiff,  but  by 
attorneys-at-law,  whose  residence  it  was  unnecessary  to  allege  in  the  petition. 

The  first  assignment  of  error  is,  therefore,  groundless. 

II-  The  second  assignment  of  error  is  equally  untenable.  As  before  stated,  the 
agent  or  attorney-in-fact  did  not  institute  this  suit  on  behalf  of  the  plaintiff. 

The  suit  was  commenced,  and  has  been  prosecuted  by,  Messrs.  Beatty  &  Bush, 
attorneys  at  law  of  the  plaintiff,  and  authentic  evidence  of  their  authority  is  not 
required.  Their  authority  to  act  is  a  presumption  of  law.  Rowlett  v.  Shepherd^ 
7  N.  S.  514. 

Louis  Bushy  Esq.,  one  of  plaintiff's  attomeys-at-law,  made  the  afiSdavit  required 
by  Article  3365  of  the  Civil  Code,  to  which  was  superadded  the  oath  of  /.  F. 
T/iompson,  the  agent  of  plaintiff.  The  affidavit  of  the  attorney-at-law  was  suf- 
ficient, and  the  superaddition  of  the  oath  of  the  agent  was,  of  course,  unnecessary. 
Phillips'  Revised  Statutes,  p.  92,  sec.  11. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  of  seizure  and 
sale  of  the  lower  court  be  affirmed,  with  costs. 


Hannah  I.  Wallis  v.  A.  Bourg,  Sheriff,  et  al8. 

The  eiwtnw©  of  a  privilege  or  mortgage  upon  property  seizod  under  a^./a.,  will  not  authoriae  an 
ii\JQuru»a  to  arrest  ils  ailo  ;  the  remedy  is  by  third  opiwt^itiou. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
C^VLnolly  &  Rightor,  for  plaintiff  and  appellant.    Beatty  <&  Bush,  for  defen- 
dants^ 

Lakd,  J.  This  is  an  injunction  suit  to  restrain  the  sale  of  certain  property 
seized  under  a  writ  of  fieri  facias  issued  in  the  suit  of  R.  Patterson  dt  Co,  v.  H, 
H.  Waliis,Km  the  grounds,  that  the  plaintiff  is  the  owner  of  a  part  of  the  property 
seized,  -voA  that  she  has  a  mortgage  and  privilege  on  the  other  part 

JR.  Patterson  &  Co,  moved  to  dissolve  the  injunction  on  the  face  of  the  papers, 
and  the  District  Judge  sustained  the  motion  as  to  that  portion  of  the  property 
«eized,  on  which  the  plaintiff  claimed  a  mortgage  and  privilege,  and  overruled  it 
provisionally  as  to  the  property  claimed  by  the  plaintiff  in  her  own  right. 

The  existence  of  a  privilege  or  mortgage  on  property,  will  not  authorize  an 
injunction  to  arrest  its  sale.  The  remedy  is  by  third  opposition.  Code  of  Prac- 
tice, 396,  401 ;  6  N.  S.,  615 ;  7  N.  S.,  281. 

The  judgment  of  the  lower  court  is  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs,  and  that  this  cause  be  remanded  to  the  lower  court  for  further  pro- 
ceedings according  to  law. 
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Francis  Loubas  v,  E.  G.  Robichauz,  Sheriff,  et  al. 

The  delay  within  which  a  sospenBlve  appeal  may  be  taken  tram,  an  oMer  of  aelzare  and  sale  ia  fixed 
by  Art.  625  of  the  Oode  of  Practice,  and,  as  amended,  ia  in  the  country  fifteen  days,  ezclading  Sun  - 
days. 

ne  delay  commence  to  ran  from  the  date  of  the  service  of  the  notice  of  the  order  of  eeiaure  and 
sale,  which  is  notice  of  Judgment  to  the  possessor  of  the  hypothecated  property. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Roman,  J. 
Thibodaux  &  Biake,  for  plaintiff.    Beatty  <&  Bush,  for  defendants  and  ap- 
pellants. 

Land,  J.  Charles  Simpson,  one  of  the  defendants,  obtained  an  order  for  the 
seizure  and  sale  of  certain  mortgaged  property  in  the  possession  of  the  plaintiff 
in  this  suit.  The  latter  applied  for,  and  obtained  a  suspensive  appeal  therefrom, 
which  has  been  recently*  decided  by  this  court. 

TheiBheriff  disregarded  tlie  appeal,  and  was  proceeding  at  the  instance  of 
Simpson,  to  execute  the  order  of  seizure  and  sale,  when  he  was  restrained  by  a 
writ  of  injunction  sued  out  in  this  case. 

The  defendant,  Simpson,  attempts  to  justify  the  proceeding  of  the  Sheriff,  on 
the  ground,  that  the  appeal  was  not  taken  within  the  legal  delay,  and  was,  there- 
fore, only  devolutive.  He  contends,  that  the  plaintiff's  right  to  a  suspensive  ap- 
peal was  limited  by  Article  735  of  the  ,Oode  of  Practice,  to  three  days,  to  be 
computed  from  the  day  on  which  the  notice  of  the  order  of  seizure  and  sale,  was 
served  upon  him. 

The  meaning  of  this  Article  has  been  misapprehended.  The  three  days  therein 
mentioned,  are  days  of  grace,  given  to  the  possessor  of  mortgaged  property,-  to 
pay  the  debt  demanded  before  a  seizure  by  the  Sheriff.  Rowlett  v.  Shepherd,  7 
N.  8.  514. 

The  delay  within  which  a  suspensive  appeal  may  be  taken,  is. fixed  by  Article 
575  of  the  Code  of  Practice,  and,  as  now  amended,  is  in  the  country  fifteen  days, 
ezclading  Sundays.    Phillips'  Revised  Statutes,  p.  99. 

In  hypothecary  actions  the  delay  for  a  suspensive  appeal,  commences  to  run 
from  the  date  of  service  of  the  notice  of  the  order  of  seizure  and  sale,  which  is 
notice  of  judgment  to  the  possessor  of  the  hypothecated  property.  Billet  v. 
Henry,  2  An.  145.     0.  P.  575,  624. 

The  plaintiff's  appeal  was  taken  within  the  delay  provided  by  Article  575  of 
the  Code  of  Practice,  as  amended,  and  had  the  effect  of  suspending  the  execution 
of  the  order  of  seizure  and  sale. 

The  injunction  was,  therefore,  rightfully  maintained  by  the  District  Jud^, 
during  the  pendency  of  the  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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Stephbn  Van  Wicklk  v.  Sarah  Oarrett  and  HasBAND. 

Ibe  action  of  a  Jadgment  creditor  of  the  hosbaod  to  annul  a  Jadgment  of  the  wife  against  the  bus- 
band,  on  the  groad  of  flraad,  is  prescribed  by  the  lapse  of  one  year  from  the  date  of  the  wife's  Jodg- 
ment,  ahe  having  a  real  demand. 

The  reinacription  of  a  judgment  Interrupta  prescription  against  the  hypothecary  action  on  the  jadg- 
ment. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Harahony  J. 
U.  B.  A  E,  Pktlltps,  and  P.  A.  Ray,  for  plaintiflf.  W,  H.  Cooler/  and  A, 
Provostyj  for  defendants  and  appellants. 

Land,  J.  This  is  a  reTOcatory  action  to  annni  a  judgment  of  separation  of 
property,  obtained  by  defendant  against  her  husband,  and  also  an  hypothecary 
action  to  enforce  a  judicial  mortgage  on  a  tract  of  land  and  certain  slaves  in 
poBBession  of  defendant. 

The  plaintiff  obtained  a  judgment  on  the  19th  of  May,  183T,  against  J?.  R^ 
Coyle,  the  husband  of  defendant,  for  two  thousand  dollars  witii  interest,  and  af- 
terwards, in  1839|  obtained  another  judgment  against  him  for  one  thousand  dol- 
lars. 

These  judgments  were  duly  recorded,  and  have  been  reinscribed  in  the  proper 
office. 

In  1841,  defendant  sued  her  husband  for  a  separation  of  property,  for  the  re- 
cognition of  her  title  to  certain  slaves,  and  for  the  recovery  of  a  debt  of  94,116. 

In  1842,  a  judgment  was  rendered  in  favor  of  defendant  for  a  separation  of 
property,  for  the  slaves  claimed,  and  for  the  sum  of  $3,450. 

In  1848,  Coyle,  the  husband,  transferred  to  his  wife,  the  defendant,  a  tract  of 
land  in  part  payment  of  her  judgment,  at  the  price  or  estimation  of  91599  50» 

In  1855,  this  suit  was  commenced  to  annul  the  judgment  of  separation  of  pro- 
perty, on  the  grounds  of  collusion  and  fraud  between  defendant  and  her  husband, 
and  to  subject  all  the  property  in  her  possession  as  community  property  to  the 
payment  of  his  judgments,  an^to  enforce  his  judicial  mortgage  on  the  land  and 
slaves  held  by  her. 

The  defendant  pleaded  to  these  demands  a  general  denial,  and  the  prescription 
of  one,  ten,  fifteen  and  twenty  years. 

The  plaintiff  was  the  judgment  creditor  of  the  husband  at  the  date  of  the  ren- 
dition of  defendant's  judgment,  and  his  right  to  sue  to  annul  her  judgment  on 
the  groud  of  fraud,  she  having  a  real  demand,  was  prescribed  by  the  lapse  of  one 
year  from  its  date.  Fennessy  v.  Gonsotdin,  11  La.  424 ;  C.  C.  Art.  1989.  The 
prescription  of  one  year,  was,  therefore,  a  bar  to  plaintiff's  revocatory  action. 

The  prescription  of  ten  years  pleaded  in  bar  of  the  hypothecary  action,  was 
interrupted  by  the  reinscription  of  plaintiff's  judgments,  and  was,  therefore,  pro- 
perly overruled.    C.  C.  3333. 

lliere  is  no  error  in  the  judgment  of  the  lower  court. 

Judgment  affirmed,  with  costs  in  both  courts. 
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Martha  Ann  Lotd,  Wife,  Ac.,  v.  J.  J.  Mortee  et  al. — Wu.  Baoley  et 

al.,  Warrantors. 

In  a  petitory  action ,  if  the  tRle  set  up  by  defeudant  has  a  common  origin  with  that  of  the  plaintiff,  the 
defendant  cannot  allege  the  nallity  of  plaintiff's  title. 

APPEAL  from  the  District  Goturt  of  the  Parish  of  St.  Tammany,  Wihon,  /. 
Penn  d  Martin,  for  plaintiff.  A,  Hermen,  for  defendant.  lessee  R,  Jones, 
for  warrantors,  appellants. 

Cole,  J.  This  is  an  action  to  rescind  the  sale  of  the  slave  Mary  and  her 
children,  bom  since  the  sale,  on  the  ground  of  the  minority  of  plaintiff,  Martha 
Ann  Loyd,  at  the  date  of  the  sale ;  and  also  for  the  yalae  of  their  services  since 
the  majority  of  plaintiff. 

It  appears  that  on  the  30th  May,  1829,  Jijhn  L,  Goodbee,  in  a  marriage  con- 
tract doly  ezecated  in  &vor  of  Nancy  Loyd,  the  mother  of  plaintiff,  and  in 
consideration  of  the  marriage,  gave  to  the  plaintiff  the  negress  slave  Mary ;  that 
on  the  31st  December,  1847,  William  Bagley  by  public  act  purchased  the  slave 
Mary  from  the  plaintiff,  then  a  minor,  and  on  the  20th  December,  1850,  Bagley 
sold  her  and  her  child  to  John  /.  Mortee,  tutor  to  his  minor  children  Anna  Maria 
and  Lucinda  E,  Mortee, 

The  judgment  waa  in  favor  of  plaintiff,  annulling  the  sales  and  granting 
hire. 

The  act  of  donation  waa  passed  before  the  Parish  Judge,  ex  officio  a  Notary 
Public,  and  two  witnesses.  C.  C.  1523.  It  would  seem  that  the  mother  had  the 
corporeal  possession  for  her  child,  the  donee ;  if  so,  the  donation  has  full  efifect, 
though  not  accepted  in  express  terms.  C.  C.  1528.  At  any  rate  she  would  seem 
to  have  had  corporeal  possession  at  the  date  of  her  sale  of  the  slave. 

It  is  not  necessary,  however,  to  decide  these  points,  inasmuch  as  Bagley  and 
Mortee  had  full  knowledge  that  the  title  of  the  slave  was  supposed  to  be  in  plain- 
tiff. In  the  act  of  sale  to  Bagley,  plaintiff  was  assisted  by  her  natural  mother, 
Mrs.  Nancy  Goodbee,  and  John  L,  Goodbee,  the  original  donor  of  the  slave  to 
plaintiff,  and  it  is  stated  therein  that  the  slave  sold  is  the  same  which  plaintiff 
"  received  from  the  said  John  L,  Goodbee  and  Nancy  Loyd,  her  natural  mother  by 
virtue  of  the  marriage  contract  of  the  said  John  L.  Goodbee  and  Mrs.  Nancy 
Goodbee,  executed  before  Jesse  R.  Jones,  late  Parish  Judge  of  the  parish,  on  the 
thirtieth  day  of  May,  1829,  extant  and  of  record  in  the  Recorder's  office  in  nota- 
rial record  book  B." 

In  the  act  of  sale  from  Bagley  to  Mortee,  tutor,  it  is  declared,  that  the  slave 
"  Mary  is  the  same  slave  that  was  acquired  of  the  plaintiff  by  act  passed  before 
the  undersigned  Notary." 

We  are,  therefore,  of  opinion,  that  defendants  are  estopped  from  questioning 
the  title  of  plaintiff. 

It  is  the  common  origin  of  the  title  of  defendants,  and  they  cannot  successfully 
allege  its  nullity.  Squier  v.  Stockton,  5  An.  120 ;  1  B.  369 ;  8  L.  239 ;  4 
An.  249 ;  Greenleaf  on  Evidence,  %  22,  23,  24,  25,  26,  207,  210 ;  C.  C.  1528, 
1533. 

Judgment  affirmed,  with  costs. 
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PiTTMAN  &  Barrow  v.  E.  G.  Robicheau,  Sheriff,  &c. 

14    lOBl  The  interest  of  a  partner  In  a  particular  thing  or  piece  of  property  belonging  to  the  partnership,  cu- 
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not  bo  seized  for  his  individual  debt,  but  the  whole  share  or  interest  of  the  indebted  partner  in  the 
partnership  may  be  seized  and  sold  subject  to  the  payment  of  the  partnership  debt.    This  rule  ap- 
plirato  a  particular  partnership,  and  is  the  same  rule  laid  down  as  applicable  to  commercial  put 
nerships  in  the  case  of  Smith  r.  McMickeny  3  An.  822. 
An  ii^anction  will  only  be  perpertoated  aa  issued  for  some  legal  cause  stated  in  the  petition. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Roman,  J. 
C.  Belcher i  for  plaintiff.    Beatty  <§  Bush,  for  defendants  and  appellants. 

Buchanan,  J.  The  police  jury  of  Lafourche  having  obtained  a  judgment 
against  one  Broun,  seized  under  execution  property  of  their  debtor,  which  was 
adjudicated  to  him  at  a  second  crying,  on  twelve  months*  credit  Brown  gave 
his  bond  for  the  price  of  adjudication,  with  John  B,  Pittman,  as  his  security. 
The  bond  not  being  paid  at  maturity,  a  writ  of  fieri  facias  was  issued  upon  the 
same  against  Pittman,  under  which  the  undivided  half  of  certain  lands,  farming 
utensils,  animals  and  negroes,  being  the  entire  interest  of  Pittman  in  an  agricul- 
tural partnership  subsisting  between  himself  and  Robert  R.  Barrow,  under  the 
firm  of  Pittman  <&  Barrow,  was  seized  and  advertised  for  sale, 

John  B.  Pittman  and  Robert  R,  Barrow,  both  join  in  a  petition  for  an  injunc- 
tion, which  has  been  granted,  to  stay  the  proceedings  of  the  police  jury  under 
their  said  seizure.    The  grounds  alleged  for  the  injunction,  are  the  following : 

1st  Because  sufficient  property  had  already  been  seized  under  a  ft,  fa,  issued 
previously,  and  never  released. 

2d.  Because  the  issuing  of  a  second  fi.  fa,  and  the  seizure  of  property  nnder 
the  same,  are  contrary  to  the  express  agreement  of  the  parties. 

3d.  Because,  under  a  fi,  fa,  against  /.  B,  Pittman  solely,  the  assets  of  the  said 
partnership  could  not  be  seized,  and  all  the  property  seized  belongs  to  the  said 
partnership,  &c. 

Upon  the  first  and  second  grounds  for  injunction,  the  evidence  disproves  the  al- 
legations of  the  petition. 

Upon  the  third  ground,  the  counsel  of  plaintiflfe  relies  upon  the  authority  of 
the  cases  of  Smith  v.  McMicken,  3  An.  322  ;  Bank  of  Tenfiessee  v.  McKeage,  II 
Rob.  130  ;  Carvin  v.  BcUes,  10  An.  756 ;  and  Alexander  v.  Bums,  6  An.  704. 

All  these  cases  were  seizures  of  particular  assets  of  a  partnership  for  a  debt 
due  by  one  of  the  partners.  Whereas  the  present  seizure,  as  the  evidence  shows, 
(although  there  is  an  allegation  in  the  petition  to  the  contrary,)  comprehends  the 
entire  interest  of  John  B,  Pittman,  the  debtor,  in  the  partnership  of  Pittman  & 
Barrow,  Such  a  seizure  is  sanctioned  by  Article  2794  of  the  Civil  Code.  And 
in  the  earliest  of  the  cases  cited,  that  of  The  Bank  of  Tennessee  v.  McKeage,  the 
court  said :  "  The  interest  of  a  partnerin  a  particular  thing,  or  piece  of  property 
belonging  to  the  firm,  cannot  be  seized  or  attached  for  his  individual  debt  An 
individual  creditor  cannot,  under  an  execution  or  attachment,  have  the  half  or 
third  of  a  piece  of  goods,  or  other  article  belonging  to  the  partnership,  seized. 
He  must  have  the  whole  share  or  interest  of  the  indebted  partner  seized,  and  thus 
dissolve  the  partnership,  and  take  the  share  after  the  payment  of  the  partnership 
debts."  To  the  same  effect,  are  the  cases  of  CucuUu  v.  Manzenal,  4  N.  S. ;  Craft 
y.  McKneely,  1  La. ;  Baca  v.  Ramos,  10  La. ;    Oliver  v.  Gwin,  17  La. ;  Neison 
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V.  Connor,  and  Lee  S  BuUard,  3  An. ;  Harris  v.  Bank  of  Mobile,  5  An. ;  Car-       Prnimr 
vin  T.  Bates,  10  An. ;  and  Davis  t.  Carroll,  11  An.  Rouobsau. 

The  single  case  of  Smith  t.  McMicken,  3  An.,  contains  expressions  which 
have  been  supposed,  althongh  erroneously,  to  conflict  with  the  doctrine  thus  uni- 
formly held,  as  well  by  the  bench  which  decided  that  case,  as  by  the  predecessors 
and  successors  of  that  bench. 

The  error  consists  in  mistaking  the  antecedent  of  the  pronoun  it  in  two  places 
in  the  following  sentence  of  the  opinion  read  by  Mr.  Justice  Slidell,  as  the  organ 
of  the  court :  "  From  these  principles  we  think  it  fairly  results,  that  the  indi- 
vidual creditor  of  a  partner  cannot  8ei2se  a  particular  asset,  the  property  of  the 
partnership,  nor  even  the  so  called  interest  of  the  partner  in  it,  under  the  pretext 
that  his  debtor  has  an  individual  interest  in  it"  The  two  its  italidsed  by  us  in 
this  quotation,  evidently  refer  to  asset,  as  their  antecedent,  and  not  to  partnership. 
The  o)ntrary  construction  would  make  the  last  branch  of  the  proposition  obiter 
dictum,  uncalled  for  by  the  case  before  the  court,  which,  as  we  have  already 
observed,  was  a  seizure  of  a  particular  asset,  or  of  the  interest  of  an  individual 
partner  in  that  asset,  and  by  no  means  a  seizure  of  that  partner's  share  or  interest 
in  the  partnership  itself.  And  the  presumption  is  entirely  against  Judge  Slidell's 
having  intended  an  obiter  dictum,  as  at  variance  with  the  known  caution  and 
acute  apprehension  of  the  points  in  controversy,  which  distinguished  that  learned 
judge.  Besides,  how  can  we  reconcile  the  construction  given  to  the  case  of  Smith 
y.  McMicken  by  plaintiff's  counsel,  with  the  emphatic  enunciation  of  a  contrary 
doctrine  on  repeated  occasions,  in  the  cases  cited  above,  by  all  of  the  Judges  who 
took  part  in  the  decision  of  Smith  y.  McMicken — not  to  speak  of  the  express  law 
of  Article  2794  of  the  Civil  Code. 

We  conclude  that  the  District  Judge  erred  in  maintaining  this  ground  of 
injunction. 

The  property  seized  should  be  advertised  by  the  Sheriff,  and  sold  as  the  share 
of  J<^n  B,  Pittman,  in  the  partnership  of  Pittman  <6  Barrow ;  for  the  reason, 
that  the  purchaser  ought  to  be  informed  that  he  is  buying,  not  a  joint  interest  in 
the  property,  but  the  partnership  interest  of  an  individtuU  partner,  and  that  the 
property,  in  his  hands,  will  be  subject  to  the  settlement  of  partnership  debts,  in 
a  liquidation  to  be  made  of  the  partnership,  according  to  the  2794th  Article  of 
the  Code. 

In  this  case,  the  Sheriff  has  not  advertised  the  property  or  interest  seized,  as . 
partnership ;  but  the  plaintiff  have  not  made  this  objection  a  ground  for  injunc- 
tion, and  are  not  entitled  to  have  the  writ  perpetuated  for  this  cause.    An  injunc- 
tion will  only  be  perpetuated,  as  issued,  for  some  l^al  cause  stated  in  the 
petition* 

It  IB,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  that  there  be  judgment  dissolving  the  injunction  herein  issued,  with- 
out damages ;  that  the  Sheriff,  in  re-advertising  the  property  seized,  make  men- 
tion that  the  same  is  the  share  of  John  B.  Pittman  in  the  partnership  of  Pittman 
A  Barrow,  to  be  sold  subject  to  the  payment  of  partnership  debts ;  and  that  the 
pbdntiflb  and  appellees  pay  the  costs  in  both  courts. 

Merrick,  C.  J.,  dissenting.  Article  2794  C.  C.  is  in  these  words :  "  The  part- 
nership property  is  liable  to  the  creditors  of  the  partnership  in  preference  to  those 
of  the  individual  partner ;  but  the  share  of  any  partner  may  in  due  course  of  law  be 
adzed  and  sold  to  satisfy  his  individual  creditors  suibject  to  the  debts  of  the  part- 
nership ;  but  the  seizure,  if  l^gal,  operates  as  a  dissolution  of  the  partnership." 
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YtrnuM  xhis  Article  appeare  to  me  to  apply  as  well  to  particolar  as  commercial  part- 

Bghcbbav.  nerships.  la  the  particular  partnership,  of  course  the  partnership  creditor  acts 
directly  against  the  virile  shares  of  each  partner ;  in  the  commercial  partnership, 
against  the  partners  in  sdido. 

Applying  the  Article  cited  to  the  case  before  us,  we  find  that  the  seizure  made 
by  the  individual  creditor  of  Pittman  has  not  been  made  "  subject  to  the  debts  of 
the  partnership,"  as  required.  There  may  be  debts  due  the  firm,  as  well  as  debts 
due  by  the  firm.  If  it  be  conceded  that  there  are  no  debts  due  the  partnership 
and  that  the  seizure  made  in  this  case  of  one-half  of  the  plantation,  slaves,  kc, 
was  a  seizure  of  all  the  effects  belonging  to  the  partner  in  the  particular  partner- 
ship, it  does  not  yet  show  a  compliance  with  the  law,  and  is  not  the  same  thing 
as  the  seizure  of  one-half  of  those  effects  subject  to  the  partnership  debts. 

In  my  opinion,  there  are  two  modes  in  which  the  seizure  in  this  case  might 
have  been  made :  the  one,  to  seize  one  undivided  half  of  the  partnership  effects 
(according  to  the  terms  of  the  Article)  subjeU  to  the  debts  of  the  partnership^  and 
the  other  to  seize  the  interest  of  the  partner  in  the  partnership,  and  then  the  pur- 
chaser of  that  interest  could  apply  to  the  proper  court  for  a  liquidation  of  the 
partnership  debts,  and  a  partition  of  the  surplus.  Of  these  two  modes  of  pro- 
ceeding, the  latter  is  more  in  conformity  to  the  spirit  of  the  authors.  See  Trop., 
Societe,  No.  865. 

The  partnership  is  looked  upon  as  a  fictitious  or  moral  being  entirely  distinct 
from  each  individual  partner.  Smith  v.  McMidun,  3  An.  321,  and  authorities 
there  cited ;  5  An.  539,  6  An.  704, 11  An.  706. 

In  the  language  of  the  case  of  Smith  v.  McMicheUt  the  partners  "  are  not  the 
owners  of  the  (partnership]  property  itself,  but  of  the  residue  which  may  be  left 
f^om  the  entire  partnership  property  after  the  obligations  of  the  partnership  are 
discharged." 

If  this  be  law,  (and  it  seems  too  firmly  established  to  be  disputed,)  then  the 
execution  is  simply  directed  against  the  moral  being,  the  partnership,  to  obtain 
from  the  same  the  ofiects,  rights  and  credits  in  its  hands  belonging  to  the  indi- 
vidual partner.  And  the  proceeding  in  execution  ought  to  be  conducted  as 
against  any  other  third  person  having  like  effects  belonging  to  the  judgment 
debtor. 

Now,  if  we  allow  the  judgment  creditor  to  seize  and  sell  the  undivided  interest 
of  one  of  the  partners  in  a  particulitr  thing,  we  ignore  the  moral  being  of  the 
partnership,  and  admit  at  once  that  the  partner,  objectively  and  passively  con- 
sidered, is  the  owner,  as  distinct  from  the  partnership.  We  do  precisely  the  same 
thing  when  we  allow  a  seizure  of.  all  the  visible  and  tangible  effects  of  the  part- 
nership. In  the  case  before  us,  in  order  to  maintain  the  seizure,  we  must  admit, 
with  reference  to  the  creditors  of  the  partnership,  that  Pittman  is  the  owner  of 
one  undivided  half  of  the  plantation  and  slaves,  and  that  the  partnership,  con- 
sidered as  a  moral  person,  does  not  own  anything.  For  if  one-half  could  be 
seized  for  the  benefit  of  the  individual  creditors  of  Pittman,  and  the  other  half 
for  the  benefit  of  the  individual  creditors  (if  any)  of  ^arroii;,  the  creditors  of  the 
partnership  would  be  without  redress,  and  the  purchaser  would  take  the  property 
free  of  all  incumbrance.  For  if  a  legal  sale  can  be  made  of  the  undivided  interest 
of  an  individual  partner  in  any  or  ail  the  partnership  effects,  the  preference  given 
the  partnership  creditor  is  gone,  because  it  does  not  appear  to  be  one  of  those 
privileges  which  can  be  preserved  by  registry,  and  which  follow  the  property 
into  the  hands  of  third  persons  acquiring  the  same. 
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It  is  proper  to  observe,  that  I  have  never  nnderstood  the  case  of  Smith  v.  Mc-       Trmua 
Mitten  otherwise  than  as  interpreted  by  my  colleagues.    I  consider  the  rule      BonoasAv. 
adopted  in  that  case  a  safe  one,  and  that  it  is  applicable  to  particular  as  well  as 
commercial  partnerships.    I  deduce  from  it  these  propositions  : 

1st  That  with  reference  to  the  creditors  of  the  partnership,  and  the  individual 
creditors  of  each  partner,  the  partnership  \s  a  fictitious  and  moral  being,  the 
owner  of  the  partnership  effects. 

2d.  That  the  individual  creditor  of  any  one  of  the  partners  cannot,  as  a  con- 
sequence, seize  the  undivided  interest  of  one  of  the  partners  in  "  a  particular 
asset"  of  the  partnership,  nor  of  the  undivided  interest  of  the  partner  in  any 
specific  number  of  effects  of  the  partnership,  although  it  may  constitute  the  entire 
active  means  of  the  concern,  because  they  do  not  belong  to  the  individual  part- 
ner, and 

3d.  That  the  only  way  to  make  a  seizure  to  pay  the  debt  of  an  individual 
partner  is  to  seize  his  undivided  interest  in  the  partnership  efl^ts  subject  to  the 
payment  of  the  partnership  debts,  or,  which  is  the  same  thing,  to  seize  the  nn- 
divided  interest  of  the  partner  in  the  partnership,  which  would  give  the  purchaser 
the  residuum  alter  the  payment  of  the  debts  and  liquidation  of  the  partnership 
affairs. 

Now  the  conclusions  of  my  colleagues  seem  to  coincide  with  one  of  the  modes 
of  seizure  which  I  admit  to  be  vaUd,  and  I  should  not  have  much  hesitation  in 
concurring,  but  the  decree  seems  to  me  to  fall  short  of  the  argument. 

The  Sheriff  says  nothing  in  reference  to  the  partnership  in  his  seizure.  He 
simply  seizes  the  one  undivided  half  of  certain  tracts  of  land ;  the  undivided  half 
of  the  mules,  carts  and  plantation  implements,  and  the  undivided  half  of  the 
negroes,  described  by  their  names  and  ages. 

The  seizure  forms  a  part  of  the  record,  and  is  the  basis  of  the  title  of  the  pur- 
chaser at  the  Sheriff's  sale.  The  sale,  when  made,  refers  back  to  the  seizure. 
The  notice  of  sale  aud  advertisements  are  never  permitted  to  control  the  seizure 
DOT  do  they  properly  form  part  of  the  Sheriff's  return. 

An  informal  or  illegal  seizure  cannot  be  enlarged  or  rendered  valid  by  the  ad- 
vertisement 

Now,  in  the  case  before  us,  the  seizure  and  notice  of  seizure  do  not  indicate 
that  the  property  was  seized  subject  to  the  payment  of  the  partnership  debts,  nor 
eren  that  it  was  partnership  property.  Neither  are  the  active  debts  of  the 
partnership  seized,  if  there  are  any ;  there  being  no  proof  in  the  record  on  the 
subject  of  the  active  or  passive  debts. 

The  debtor  who  is  bound  in  warranty  is  interested,  that  his  property  shall  be 
seized  in  accordance  with  his  rights  in  it,  and  he  ought  not  to  be  subjected  to 
subsequent  actions  in  warranty,  growing  out  of  a  sale  of  incumbered  interests. 

I  think  the  judgment  of  the  lower  court  ought  to  be  affirmed.  The  plaintiffii 
allege  that  "  under  a  fi^fa,  against  /.  B,  PUtmanj  solely,  the  assets  of  said  part- 
nership could  not  be  seized,"  &c.  The  petition  contains  a  prayer  for  general  re- 
lief, and  the  evidence  in  my  opinion  makes  out  the  plaintiffis'  case. 

CoLBy  J.,  concurred  in  this  opinion. 
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Michael  Gaudet,  Under-Tutor,  v.  Wroow  Ubsin  Gaudet. 

The  mother  wishing  to  contract  a  second  marriage  may,  by  the  advice  of  a  family  meeting,  be 
retained  in  the  tutorship  of  her  minor  children  on  giving  security,  and  her  application  may  be  acted 
on  before  the  marriage  is  celebrated.  Her  rights  in  this  respect  are  not  impaired  by  the  refusal 
of  a  previous  (kmily  meeting  to  retain  her  in  the  tutorship  without  security. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ascension,  Duffel j  J. 
/.  H,  Bsleyj  for  plaintiff  and  appellant.    A,  Gentile  and  Mills  <&  LeBlanr, 
for  defendant. 

Land,  J.  The  defendant,  wishing  to  contract  a  second  marriage,  applied  for 
an  order  for  a  family  meeting,  to  decide  whether  she  should  remain  natural  tutrix 
of  her  minor  children. 

The  family  meeting  was  ordered,  and  after  deliberation,  decided  she  should  not 
remain  tutrix  in  the  event  of  her  marriage  with  Claude  Mathieu, 

Afterwards,  and  before  the  celebration  of  marriage,  with  Mathieu,  the  defend- 
ant obtained  a  second  order  for  the  convocation  of  another  family  meeting,  to 
decide  whether  she  should  remain  tutrix,  in  the  event  of  her  marriage  with 
Mathieu,  upon  her  giving  good  and  sufficient  security  for  the  fidelity  of  her  admi- 
nistration. 

The  second  family  meeting  advised  the  retention  of  defendant  in  the  tutorship, 
provided  she  should  give  the  proposed  legal  security.  To  this  advice  the  under- 
tutor  refused  his  assent ;  but  the  proceedings  of  the  family  meeting,  were  homolo- 
gated by  the  District  Judge,  and  from  this  judgment  the  under-tutor  prosecutes 
the  present  appeal. 

It  is  the  opinion  of  the  court,  that  the  defendant  had  the  right  to  the  order  for 
a  second  family  meeting,  to  deliberate  upon  the  new  matter  which  she  proposed 
to  submit,  that  is  to  say,  whether  she  should  remain  tutrix  upon  her  giving  good 
and  sufficient  security  for  her  administration,  and  that  it  was  not  necessary  to 
postpone  her  application  until  after  marriage. 

The  right  of  a  family  meeting  to  retain  the  mother  in  the  tutorship  of  her 
children,  upon  condition  of  her  giving  bond  and  security,  prior  to  the  celebration 
of  her  second  marriage,  is  recognized  in  the  case  of  Smith,  under-tutor,  v. 
Dicker  son,  tutrix,  reported  in  2  An.  401,  and  we  think  the  rule  well  founded  in 
reason,  and  recommended  by  considerations  of  public  policy. 

We  have  no  doubt  of  the  validity  of  the  bond  of  the  tutrix  given  under  such 
authority,  whether  executed  before,  or  after  her  second  marriage,  and  that  she 
incurs  by  such  appointment  or  retention,  all  the  duties  and  obligations  of  a  dative 
tutorship. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  and  that  the  costs  of  appeal  and  lower  court  be  paid  out  of  the 
estate  of  said  minors. 
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Louis  St.  Martin  r.  The  City  op  New  Orleans.  "iTlts 

61    S67 

"Where  two  legislative  Acts  are  approved  on  the  same  day,  the  rule  of  coostruction  applicable  to  dlf-       I  14    1181 
fereDt  secUoM  of  the  same  law  will  apply  ;  the  miaute  and  particular  provisions  of  one  Act  pre-        \  ^^    "'*' 
scribing  the  salary  of  the  Ragiater  of  Voters  in  the  city  of  New  Orleans,  are  not  repealed  by  a 
general  grant  of  power  in  the  other  Act  to  tlie  Common  Council  in  relation  lo  all  city  salaries. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Ben  jam  in  f  Bradford  &  Finney ,  for  plaintiff.    /.  J.  Michel  y  for  defendant 
and  appellant. 

Merrick,  C.  J.  We  adopt  as  our  own  the  opinion  prepared  by  Mr.  Justice 
Spofiford,  which  considers  all  the  questions  raised  by  counsel  in  the  oral  and  writ^ 
ten  arguments  in  this  case,  and  the  opinion  must  be  understood  as  deciding  noth- 
ing else. 

Spofpord,  J.  On  the  20th  of  March,  1856,  a  l^islative  Act  was  approved 
"  providing  for  the  registry  of  the  names  and  residence  of  all  the  qualified  elec- 
tors of  the  city  of  New  Orleans,  according  to  Article  11th  of  the  Constitution 
of  the  State."    Session  Acts,  1856,  p.  131. 

On  the  same  day,  was  approved  an  Act  to  amend  the  city  charter  of  New 
Orleans.    Session  Acts,  1856,  p.  136. 

The  former  Act,  (section  18,)  declared  •*  that  the  Begister  shall,  while  in  office, 
receive  the  sum  of  five  thousand  dollars  per  annuniy  payable  quarterly  ;  provided, 
however,  that  the  said  salary  may  be  reduced  by  Act  of  the  liCgislature,  at  any  time 
or  times  after  the  first  year  of  office ;  and  provided  that  such  reduction  shall  only 
begin  from  and  after  the  current  year  in  which  such  Act  is  passed  ;  which  salary 
shall  be  paid  by  the  city  of  New  Orleans ;  and  the  said  city  of  New  Orleans  shall 
provide  a  suitable  office  for  the  Register  in  the  city-hall  of  said  city." 

The  latter  Act  (sec.  126)  provided,  "  that  the  Common  Council  shall  fix  the 
compensation  of  the  services  of  every  officer  of  the  city  or  of  the  State,  whose 
said  services  are,  by  law,  to  be  paid  by  the  city  of  New  Orleans." 

On  the  27th  of  March,  1857,  the  Mayor  of  the  city  of  New  Orleans  approved 
a  resolution  of  the  Common  Council,  declaring,  "  that  from  and  after  the  1st  day 
of  April,  1857,  the  salary  of  the  Register  of  Voters  of  the  city  of  New  Orleans, 
shall  be  at  the  rate  of  eighteen  hundred  dollars  per  annuntt  payable  monthly,  on 
the  ordinary  pay  roll  of  city  officers. 

The  question  is,  whether  the  Common  Council  had  the  right  to  pass  this  reso- 
lution ;  in  other  words,  whether  the  legislative  provisions  as  to  the  salary  of  the 
Register  of  Voters,  were  repealed  by  the  authorization  given  to  the  Common  Coun- 
cil in  the  126th  section  of  the  amended  city  charter  to  fix  the  compensation  of 
the  services  of  officers  therein  referred  to. 

The  District  Judge  held,  that  there  was  no  repeal ;  and  the  city  has  brought 
up  the  case  for  a  revision  of  this  judgment. 

*'  The  repeal  is  either  express  or  implied :  it  is  express  when  it  is  literally  de- 
clared by  a  subsequent  law  ;  it  is  implied  when  the  new  law  contains  provisions 
contrary  to,  or  irreconcilable  with,  those  of  the  former  law."    C.  C.  23. 

In  Johnson  v.  PiUter,  4  Rob.  77,  it  was  well  said  that  "  prior  laws  are  not  re- 
pealed by  subsequent  ones,  unless  by  positive  enactment,  or  a  clear  repugnancy 
in  their  respective  provisions.    K  such  be  the  rule  in  relation  to  laws  enacted  at 
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Sr.  icabib  dififerent  periods,  it  applies  with  greater  force  to  the  several  parts  of  a  Code 
Nbw  Qbuaxb     adopted  about  the  same  time.'' 

As  already  stated,  the  two  legislative  Acts  before  us  were  approved  open  the 
same  day.  The  126th  section  of  the  Charter  Act  can,  therefore,  have  no  greater 
efifect  in  derogation  of  the  18th  section  of  the  Registry  Act,  than  if  it  were  a 
subsequent  section  of  the  same  law.  The  rule  laid  down  in  Bacon's  Abridgment 
(vol.  6,  231,  verbo  statute)  is  that  "  if  a  particular  thing  be  grlven  or  limited  in 
the  preceding  part  of  a  statute,  this  shall  not  be  altered  or  taken  away  by  sub- 
sequent general  words  of  the  same  statute."  This  rule  was  cited  with  approba- 
tion, and  applied  by  Martin,  J.,  as  the  organ  of  the  court,  in  Rogers  v.  BeUler, 
3  M.  672. 

The  minute  and  particular  provisions  of  the  Legislature  prescribing  the  salary 
of  the  Register,  and  the  only  mode  in  which  it  may  be  changed  even  by  the 
L^islature  itself,  cannot,  we  think,  be  held  to  be  repealed  by  a  subsequent 
general  grant  of  power  to  the  Common  Council  in  relation  to  all  city  salaries,  in 
an  Act  approved  at  the  same  time. 

Judgment  a£Brmed. 


14      1141 
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Cbrf  Wolf  v.  Fred.  Munzenheimer  &  Co. 

Where  tbe  amount  saed  for  was  over  three  hundred  dollars,  but  before  Judgment  was  rendered  Id  the 
lower  court,  the  plaintlflT  entered  a  remUtUttr,  which  reduced  it  to  less  than  three  hundred  dollars— 
Hdd:  That  an  appeal  In  such  a  case  will  be  dismissed,  it  not  being  appealable  in  amount 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  RatUffy  J. 
J%08.  H,  and  W,  /.  CooUy,  for  plaintiff.  A,  Provosty  and  Phillips,  for 
defendants  and  appellants. 

Cole,  J.  A  motion  is  made  to  dismiss  this  appeal,  on  the  ground  that  the 
amount  involved  in  contestation  is  not  sufficient  to  give  jurisdiction  to  this 
court. 

The  amount  sued  for  was  three  hundred  and  fifty  dollars,  with  five  per  cent 
interest  from  judicial  demand. 

Upon  the  trial  during  the  taking  of  the  testimony  of  plaintiff,  which  established 
that  according  to  the  contract  between  the  parties  to  the  suit,  plaintiff  was  not 
entitled  to  more  than  three  hundred  dollars,  he  entered  a  remittitur  of  fifty 
dollars. 

As  the  remittitur  was  entered  before  judgment,  it  is  clear  that  the  amount  in 
contestation  did  not  exceed  three  hundred  dollars.  Gardere  v.  Garrey  et  ah.,  2 
An.  136 ;  Mason  v.  Oglesby,  2  An.  793. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be  dismissed  at 
the  costs  of  appellants. 
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P.  FoRTUNicH  et  als.   v.    The  City  of   New  Orleans — M.  Staganco- 
vicHE  et  als.  V,  The  same — ^T.  Letcoviche  et  als.  v.  The  same. 

Id  an  actton  against  the  city  corporation  to  recover  damages  for  ii\jar7  done  by  a  mob,  when  the  de- 
fence pleaded  was  a  general  denial— fl^^Id ;  That  under  the  pleadings  the  city  might  prove  in  mitiga- 
tion of  damages  that  the  plaintlflb  had  exposed  their  property  in  the  public  market,  in  violation  of  an 
ordinance  of  the  city  requiring  the  markets  to  be  closed  at  the  hour  when  the  ii\)nry  was  done,  but 
that  snch  evidence,  could  not  be  received  as  a  complete  bar  to  the  action. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Johnson  dt  Davis,  for  plaintifib.    /.  /.  Michd,  for  defendants  and  appel- 
lants. 

Mebrick,  C.  J.  These  three  suits  have  heen  brought  to  recover  damages 
done  by  a  mob,  daring  the  night  of  the  2d  of  Jane,  1856,  to  certain  frait  stands 
of  the  plaintiffij  in  the  fruit  market.  The  actions  are  based  upon  the  Act  of  the 
liegislatore,  approved  9th  of  March,  1855,  (Acts  1855,  p.  45,)  which  is  in  these 
words,  viz : 

"  Be  it  enacted,  &c..  That  the  different  municipal  corporations  in  this  State, 
shall  be  liable  for  the  damages  done  to  property  by  mobs  or  riotous  assemblages 
in  the  irrespective  limits." 

The  defendant  pleaded  the  general  denial.  There  was  a  verdict  of  the  jury 
and  judgment  of  the  court  thereon,  in  each  case  respectively,  in  favor  of  the 
plaintiff. 

The  first  question  presented  by  the  record  for  our  consideration,  is  a  bill  of  ex- 
ception taken  to  the  opinion  of  the  lower  court  allowing  the  defendant  to  intro- 
duce the  city  ordinance,  approved  20th  Nov.  1852,  the  sixth  section  of  which 
provides  that  the  market  shall  be  opened  at  the  dawn  of  day  and  close  at  twelve 
o'clock  M. 

Had  this  ordinance  been  relied  upon  by  the  defendants,  as  a  complete  bar  to 
plaintiff's  action,  it  could  not  have  been  offered  in  evidence  under  the  general 
issue.  But  it  does  not  appear,  by  the  bill  of  exception,  to  have  been  offered  for 
that  purpose,  and  the  only  question  now  is,  was  it  admissible  for  any  purpose  ? 

It  appears  to  us  that  it  was  admissible  under  Article  2303  of  the  Civil  Code 
in  mitigation  of  damages. 

The  Article  cited  is  as  follows  :  "  Art.  2303 — the  damage  caused  is  not  always 
estimated  at  the  exact  value  of  the  thing  destroyed  or  injured  ;  it  may  be  re- 
duced according  to  circumstances,  if  the  owner  of  the  thing  has  exposed  it  im- 
prudently. 

The  defendant  contends,  that  inasmuch  as  the  plaintiffs  were  in  fault  in  keep- 
ing open  their  stalls,  in  violation  of  the  ordinance,  they  cannot  recover  under 
the  well  known  legal  principle,  that  where  the  damage  has  happened  through  the 
fault  of  both  parties  neither  can  recover. 

Without  admitting  that  the  principle  can  have  any  application  to  a  case  like 
the  present,  it  is  a  sufficient  answer  to  say  that  this  defence  has  not  been  pleaded 
and,  as  already  observed,  the  ordinance  could  not  have  been  introduced  under  the 
pleadings  as  a  justification. 

In  regard  to  the  damages  there  is  much  uncertainty.    But  they  have  been  as- 
I  by  a  jury  of  the  city,  who  are  much  better  qualified  to  judge  or  the  facts  of 
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FoBTuincH      the  case  than  most  of  the  members  of  this  court,  and  their  verdicts  have  been 
Nbw  QBLBira.     approved  by  the  District  Judge. 

The  judgment  of  the  lower  court  in  each  of  the  above  named  cases  is,  therefore, 
affirmed. 


Sarah  A.  Raiford  and  Husband  v.  J.  B.*  Wood  and  Wife. 

Where  a  suit  is  brought  on  a  promiBsory  note,  the  property  of  the  wife,  in  her  name  coDjointly  with 
that  or  her  husband ,  the  husband  must  be  viewed  as  appearing  therein  only  to  assist  and  autboriae 
his  wife,  and  the  Judgment  rendered  in  such  suit  is  the  property  of  the  wife. 

A  ifheriflT's  sale,  not  recorded  in  the  Recorder's  office  of  the  parish  where  the  property  is  situated,  is 
utterly  null  and  void,  except  between  the  parties  thereto. 

Where  the  Judgment  enjoined  bears  the  highest  conventional  interest,  the  court  on  dissolving  the  in- 
junction cannot  add  anything  to  that  interest,  but  in  a  proitor  case  will  inflict  the  full  penalty  of 
twenty  per  cent,  damages. 

APPEAL  from  the  District  Court  of  the  Parish  of  Point  Coupee,  Raibff  J. 
U.  B,  cfc  £.  Pfiillipsj  for  plaintiflfe  and  appellants.    J.  H,  Farrar,  for  de- 
fendants. 

Buchanan,  J.  This  is  an  injunction  sued  out  by  plaintiff,  Mrs.  Scott,  to  ar- 
rest the  execution  of  a  judgment  against  her  husband,  which  carried  special  mort- 
gage and  vendor's  privilege  upon  the  land  and  slaves  seized  under  the  execution. 
It  appears  that  between  the  date  of  the  judgment  and  of  the  seizure  in  execution, 
Airs.  Scott  had  become  the  purchaser  at  Sheriff's  sale,  of  the  same  land  and  slaves 
seized  at  the  suit  of  another  creditor  of  her  husband. 

There  are  two  grounds  stated  in  plaintiff's  petition  for  injunction.  The  first  is, 
that  one  of  the  defendants  in  this  suit,  W.  B.  Wood,  had  waived  the  pact  de  non 
alienando,  in  his  mortgage,  by  consenting  to  the  Sheriff's  sale  of  the  land  and 
slaves  to  Mrs.  Scott,  and  consequently  could  not  seize  the  mortgaged  property  in 
her  hands  without  the  notices  and  delays  required  as  against  third  possessors  of 
mortgaged  property. 

The  second  ground  of  injunction  is,  that  eleven  hundred  dollars  had  been  paid 
by  petitioner's  husband  on  account  of  defendant's  judgment  which  had  not  been 
credited  on  the  execution. 

With  regard  to  the  first  ground,  the  testimony  offered  docs  not  establish  any 
waiver  of  the  pact  de  non  alienando  on  the  part  of  W.  B.  Wood,  even  supposing 
that  he  had  the  right  to  make  such  a  waiver — which  he  had  not. 

The  judgment  upon  which  the  seizure  was  made  was  a  judgment  in  favor  of 
William  B.  Wood  and  his  wife,  Catherine  M.  Harbour,  upon  a  note  given  by 
John  S.  Scott  in  part  payment  of  this  same  land  and  these  slaves,  purchased  by 
him  from  Pleasant  Harbour,  the  father  of  Mrs.  Wood,  and  which  note  came  to 
her  in  partition  of  her  father's  estate.  The  mortgage,  with  the  pact  de  non 
alienando,  was  stipulated  in  Pleasant  Harbour's  sale  to  Scott,  as  a  security  for  the 
punctual  payment  of  this  note. 4 

The  evidence  thus  shows  the  note  and  its  accessory,  the  mortgage,  to  have  been 
the  paraphernal  property  of  Mrs.  Wood,  and  that  her  husband,  although  nomin- 
ally plaintiff  in  the  suit  and  judgment  on  the  note,  conjointly  with  his  wife,  must 
be  viewed  as  only  appearing  therein  to  assist  and  authorize  his  wife. 
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Another  safficient  objection  to  this  gronnd  of  injunction,  urged  in  argument,       Raotobd 
is,  that  the  Sheriff's  sale  was  not  recorded  in  the  Recorder's  office  of  the  parish         Wooo. 
of  Fointe  Coupee  at  the  date  of  the  seizure,  or  at  the  date  of  the  injunction.    It 
was,  therefore,  without  effect,  "  utterly  null  and  void,"  as  against  the  defendants 
in  injunction.     Revised  Statutes,  page  453,  verbo  Registry.     Acts  of  1855, 
page  335. 

Upon  the  second  ground  of  injunction,  namely  :  a  partial  payment  of  the  debt, 
no  evidence  whatever  was  offered  upon  the  trial. 

The  judgment  of  the  District  Court,  dissolving  the  injunction,  must  be  affirmed ; 
bat  requires  amendment  as  to  its  money  clause,  as  suggested  by  appellees  in  an 
answer  to  the  appeal. 

Sections  7th  and  8th  of  the  title  "  Injunction,"  in  Phillip's  Revised  Statutes, 
p.  247  declare,  that  on  the  trial  of  injunctions  of  execution  of  judgments,  the 
surety  on  the  bond  shall '  be  considered  a  party  plaintiff  in  the  injunction  suit ; 
and  in  case  the  injunction  be  dissolved,  that  the  court  shall  condemn  the  plaintiff 
and  surety,  jointly  and  severally,  to  pay  the  defendant  in  such  suit,  interest 
at  the  rate  of  eight  per  cent,  per  annum,  on  the  amount  of  the  judgment  en- 
joined, and  not  more  than  twenty  per  cent,  as  damages,  unless  greater  damages 
are  proved.    Acts  of  1855,  p.  325. 

The  judgment  enjoined  in  this  case,  bares  the  highest  rate  of  conventional  in- 
terest, by  its  terms  ;  and  under  repeated  decisions,  we  are  not  permitted  to  add 
anything  to  that  interest.  That  judgment,  in  principal  and  interest,  amounted, 
at  the  date  of  the  injunction,  to  nine  thousand  dollars  and  upwards. 

We  consider  this  a  proper  case  for  the  infliction  of  the  full  penalty  of  twenty 
per  cent,  damages  under  the  statute ;  and  there  has  been  no  proof  of  damage 
beyond  that  amount. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended ;  that  the  injunction  herein  be  dissolved  ;  and  that  the  principal  and 
sureties  in  the  injunction  bond,  Sarah  Ann  Raifordt  Auguste  Provost y,  and  James 
VigneSf  in  lieu  of  the  damages  and  interest  given  by  the  lower  court,  be  con- 
demned, jointly  and  severally,  to  pay  to  the  defendants,  William  B.  Wood  and 
Catharine  M,  Harbour j  eighteen  hundred  dollars,  as  damages,  with  costs  in  both 
courts. 


John  C.  Inge  v.  Police  Jury  of  Tensas. 

The  report  of  the  jury  of  freeholders  appointed  by  the  Police  Jury,  under  the  Act  of  the  Legislature 
"  relative  to  the  building  of  levees  in  the  parish  of  Tensas,"  to  estimate  the  amount  of  damage  that 
may  be  done  to  a  proprietor  where  a  new  levee  is  to  be  built,  and  also  the  benefit  that  may  arise 
from  the  construction  of  the  levee,  Is  conclusive  against  the  Police  Jury,  unless  it  is  contested  upon 
the  groand  of  error  or  fraud.  But  to  render  it  conclusive  the  formalities  of  the  law  must  be  strictly 
complied  with. 

Tile  preacriplioD  of  one  year  against  actions  arising  from  offences  and  quasi-oflfences  is  not  applicable 
to  an  action  for  damages  for  the  partial  destruction  of  property  occupied  by  the  construction  of  a 
levee  under  legal  authority. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
P.  Alexander^  for  plaintiff.     T.  P.  Farrar,  for  defendant  and  appellant. 
Cole,  J.    This  action  is  based  upon  the  eighth  section  of  the  Act  of  the  16  th 
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ivoK  of  March,  1848, "  relative  to  the  bailding  of  levees  in  the  parish  of  Tensas,  and  to 

poucuJuRY.     create  a  special  fund  for  levee  purposes."    Sess.  Acts  1848,  p.  160,  J  8. 

The  section  reads  thus :  Be  it  further  enacted,  &c.,  *'  that  whenever  it  shall  be 
necessary  to  make  a  new  levee  in  the  parish  of  Tensas,  and  the  person  or  persons 
on  whose  lands  the  same  may  be  laid  off  shall  feel  themselves  aggrieved  or  injured 
thereby,  said  Police  Jury  shall  appoint  a  jury  of  five  disinterested  freeholders  of 
a  different'levee  ward,  who  shall  examine  on  oath  and  report  to  said  Police  Jary 
the  amount  of  damage  that  may  be  done  the  complainant,  and  the  benefit  also 
that  may  arise  from  the  construction  of  the  levee,  and  if  it  appear  that  the  amount 
of  damage  is  greater  than  the  benefit  accruing,  the  difference  shall  be  paid  out  of 
the  levee  fund  within  a  reasonable  time  after  the  report  of  said  jury." 

It  being  necessary  to  construct  a  new  levee  on  the  plantation  of  plaintiff,  the 
Police  Jury  of  Tensas  appointed  a  committee,  or  jury,  to  examine  and  report  the 
damage  sustained  by  plaintiff  in  the  location  and  construction  of  the  same. 

The  jury,  before  acting,  took  an  oath  to  faithfully  examine  and  report  to  the 
Police  Jury  the  amount  of  damage,  and  also  "  the  benefits"  that  might  arise  from 
the  construction  of  the  levee  in  front  of  the  plantation  of  plaintiff. 

Their  report  was  as  follows : 

"  The  undersigned,  appointed  as  a  committee  by  the  Police  Jury  of  the  parish 
of  Tensas,  to  assess  the  damages  and  the  benefits  to  the  plantations  of  McCall  and 
Inge  J  report :  that  Duncan  McCall  shall  be  entitled  to  the  payment  from  the 
said  Police  Jury,  to  the  amount  of  $25  per  acre,  from  the  base  of  the  old  levee  to 
the  base  of  the  new  levee,  in  front  of  the  plantation  of  said  McCall ;  and  that 
John  C.  Inge  is  entitled  to  the  same  payment  per  acre,  from  the  base  of  the  old 
levee  to  the  base  of  the  new  levee,  recently  built,  extending  from  the  line  of  Mc- 
Call  and  Inge  to  a  point  a  short  distance  below  said  Inge's  house,  to  where  it 
connects  with  the  old  levee." 

The  number  of  acres  for  which  damages  were  due  under  this  report  was  deter- 
mined by  a  survey  of  the  land  by  the  parish  engineer.  The  report  was  rejected 
by  the  Police  Jury,  and  the  jury  were  discharged. 

Plaintiff  afterwards  instituted  this  suit. 

It  was  tried  before  a  jury,  who  agreed  upon  a  verdict  for  one  thousand  and 
fifty  dollars,  being  the  amount  due  at  $25  per  acre  for  the  number  of  acres  found 
by  the  survey. 

The  Police  Jury  appealed  from  the  judgment  upon  the  verdict 

The  judgment  is  erroneous.  The  report  was  properly  rejected  by  the  Police 
Jury,  because  the  proceedings  did  not  accord  with  the  requirements  of  the  statute 
ofthe  16th  March,  1848. 

The  eighth  section  instruets  the  Police  Jury  to  appoint  a  jury  of  freeholders  to 
examine  and  report,  not  only  the  damage,  but  also  the  benefit  that  may  arise  from 
the  construction  of  the  levee.  The  Police  Jury,  however,  appointed  a  jury  to 
examine  and  report  only  the  damage.  They  were,  therefore,  not  authorized  to 
value  the  benefit. 

It  is  true  that  the  jury  took  an  oath  to  examine  and  report  the  damage  and 
also  the  benefit,  and  in  their  report,  they  designate  themselves  as  the  committee 
appointed  to  assess  the  damages  and  the  benefits,  but  they  do  not,  in  their  re- 
port, state  separately  the  amount  of  damage  and  that  of  the  benefit,  but,  only, 
that  plaintiff  is  entitled  to  twenty-five  dollars  per  acre. 

Their  report  ought  to  have  complied  with  the  law,  so  that  it  would  have  been 
patent  upon  it,  that  the  benefits  as  well  as  damages  had  been  maturely  considered, 
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aod  also  that  no  arithmetical  mistake  had  been  made  in  the  calculations  which  ^^^^ 

V. 

produced  the  difference  for  which  the  Police  Jury  were  responsible.  Pouci  Jubt. 

Besides,  the  jory  might  erroneously  estimate  the  damages,  but  not  the  benefits  ; 
bat  when  they  are  not  separately  specified,  it  deprives  the  Police  Jury  of  the 
ability  of  properly  contesting  the  report,  and  of  showing  the  particular  error 
made  by  them,  either  in  the  estimate  of  the  damages,  or  of  the  benefits,  or  of 
both. 

The  report  of  the  jury  is,  under  the  statute  of  16th  March,  1848,  conclusive 
against  the  Police  Jury  of  the  amount  of  damage  and  of  benefits  arising  from  the 
construction  of  the  levee,  unless  it  is  contested  upon  the  ground  of  error  or 
fraud. 

In  order,  however,  to  render  it  conclusive,  it  is  requisite  that  the  formalities  of 
the  law  should  be  followed. 

We  would  further  remark,  that  the  statute  only*  requires  a  jury  of  five  free- 
holders, whereas  the  Police  Jury  appointed  seven. 

As  the  law  provides  for  five,  this  number  only  ought  to  have  been  appointed, 
for  the  addition  of  two  might  produce  a  different  result  from  that  which  would 
have  been  arrived  at  by  five.  Besides,  if  an  addition  of  two  were  permitted 
there  would  be  no  limitation  to  the  extension  of  the  number. 

It  is  true,  that  in  this  case,  five  of  the  seven  appointed  only  signed  the  report, 
bat  still  this  was  not  a  compliance  with  the  resolution  of  the  Police  Jury,  which 
named  seven. 

Upon  the  trial,  the  Police  Jury  offered  to  prove  by  one  of  the  jury  who  as- 
sessed the  damages,  that  the  jury  did  not  take  into  consideration,  in  their  exami- 
nation and  report,  the  benefits  derived  by  plaintiff  from  the  levee,  and  that  the 
same  was  not  considered  or  estimated  by  them. 

This  offer  was  objected  to  by  plaintiff,  upon  the  ground  that  the  report  having 
been  made  under  oath,  could  not  be  contradicted. 

The  admission  of  the  evidence  would  not  have  contradicted  the  report,  for 
there  was  no  allusion  therein  to  the  benefit  to  plaintiff  from  the  construction  of 
the  levee  and  the  object  was  to  show  that  the  benefit  had  not  been  considered. 

It  is  objected  by  defendant,  that  the  levee  was  not  laid  out  upon  the  land  of 
plaintiff,  but  upon  the  land  of  Watson, 

It  appears  that  after  the  levee  had  been  laid  out,  the  plaintiff  purchased  the 
land.    The  land  was  bought  after  the  levee  had  been  laid  out  and  constructed. 

It  would  seem,  then,  that  the  damage  must  have  been  taken  into  consideration 
by  plaintiff,  and  that  he  must  have  given  a  less  price  for  the  land  on  that  ac- 
count The  action  would  seem  to  be,  if  at  all,  with  the  vendor  of  plaintiff,  un- 
less the  right  had  been  transferred  by  the  sale.  But  this  objection  has  been 
waived  by  the  Police  Jury,  and  the  right  of  action  has  been  recognized  to  be  in 
plaintiffs  by  their  proceedings  in  the  case  at  bar. 

Appellant  has  plead  prescription  and  relies  upon  Article  3501  of  the  Civil 
Code,  which  declares  that  actions  resulting  from  offences  or  quasi-offences  are  pre- 
scribed by  one  year. 

This  Article  does  not  apply  to  the  present  case.  The  damages  contended  for 
do  not  result  from  an  offence  or  a  quasi-offence,  but  results  from  a  law  authoriz- 
ing for  the  public  good,  the  partial  destruction  of  property  by  the  construction 
of  a  levee,  that  is  the  destruction  of  that  space  which  is  between  the  old  and  new 
levees,  for  it  would  be  exposed  to  inundation,  and  the  same  law  provides  for  com- 
pensation for  the  damages  suffered,  or  for  the  excess  of  damages  over  the  benefits. 
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ivGK        '     It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
Poucs  JrKT.     and  reversed,  and  that  there  be  judgment  for  defendant  against  the  daim  of  plain- 
tiff, reserving  the  rights  of  plaintifif  hereafter,  if  any  he  has,  when  the  Police 
Jary  shall  proceed  legally  to  determine  upon  them  ;  and  that  plaintiff  pay  costs 
in  both  courts. 


14  i;» 

62    435 


B.  T.  K.  Bennett  i\  City  op  New  Orleans. 

A  noBiolpAl  corporation  is  not  liable  for  damage  done  to  private  property,  unless  the  act  which  caoaed 
the  damage  wag  done  without  the  authority  of  law,  or  being  authorized  by  law,  was  improperly  or 
wantonly  exe4:utcd. 

IThere  a  municipal  corporation  was  sued  for  an  act  of  omission  or  nonfeasance,  in  not  repairing  »  draiD- 
img  machine  erected  for  public  utility,  by  which  neglect  plaintiff's  premises  were  overflowed,  and 
his  property  damaged— A«Id ;  That  as  the  act  complained  of  involved  the  disbursement  of  the  cor 
p*rate  revenues,  it  was  a  matter  of  discretion  with  the  corporate  authorities,  and  that  if  plaintiff  was 
damagei,  it  was  damnum  abtque  injuria,  and  he  was  consequently  without  sufflcient  cansw  of 
action. 

JMd,  •!«• :  That  a  corporation  in  such  a  case  may  avail  itself  of  this  exemption  from  suit,  under  the 
plea  af  the  general  issue. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Mott  <&  Fraser,  for  plaintiff.    /.  /.  Michel,  for  defendant  and  appellant. 

La»,  J.  The  defendant  is  sued  for  an  act  of  omission,  or  non-feasance,  in  not 
«au8iig  4  certain  draining-machine,  erected  for  public  utility,  to  be  repaired  and 
Iccpt  ii  operation ;  in  consequence  of  which  neglect  plaintiff  alleges  that  his 
"prealseK,  on  which  he  had  an  iron  foundry  and  machine-shop,  were  overflowed, 
liis  'bufiiiess  suspended,  and  his  property  damaged  to  the  amount  of  eight  thou- 
:Band  tifliHurs. 

The  asEwer  is  a  general  denial,  which  puts  at  issue  the  law  as  well  as  the  facts 
'of  the  'plaoitiff 's  case. 

AlfirtCug  the  non-feasance  of  defendant,  and  damage  to  plaintiff  resulting 
iherefr^m,  ithe  question  presents  itself :  do  these  facts  give  plaintiff  a  right  of 
:acfioB  Against  defendant,  a  municipal  corporation  vested  with  a  portion  of  the 
j)ower8  «f  government,  for  the  recovery  of  the  damage  sustained  ? 

It  seems  tie  be  a  well  settled  principle  in  respect  to  the  jurisdiction  of  courts, 
^hat  the  sovereign  cannot  be  sued  without  his  consent,  and  that  the  principle  is 
appfieableteiall  governments,  whatever  may  be  their  form.  Jurisdiction  implies 
.8ttperM>rrty,:aiid  the  supreme  power  in  a  state  can  have  no  superior. 

TK«  cxcmjAion  from  liability  on  the  part  of  government,  has  been  extended  to 
municipal  coi;;  orations,  vested  with,  and  exercising  portions  of  the  sovereign 
ipewer,  for  the  season  that  such  corporations  are  considered  the  representatives  of 
ithe  gerers merit,  and  that  their  exemption  from  suit  is  necessary  to  make  the  pre- 
TOgative  availalble  to  the  government  itself.  0*  Conner  v.  City  of  Pitt^urgjlS 
FcBi.  R.,  IS7;  Stewart  v.  City  of  New  Orleans,  9  An.,  462. 

The  cxempticn,  however,  has  been  strictly  construed,  in  regard  to  municipal 
eorporatioiis,  sad  they  have  been  held  liable,  for  damage  to  property,  whenever 
the  ad  avihorised  by  them,  was  not  warranted  by  the  powers  vested  in  them  by 
their  charter,  was  contrary  to  law,  or  was  improperly,  wantonly  and  maliciously 
done^    McGarey  v.   City  of  Lafayette,  4  An.,  440.     Walling  ▼.  Mayor  and 
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Trustees  of  Shreveport,  5  An.  660 ;  Wilde  y.  City  of  New  Orleans,  12  Ad.,  15.       ^nma 
It  is  held,  that  where  the  act  done  was  clearly  within  the  scope  of  their  powers,    Niw  Ohbuv. 
and  was  properly  executed,  they  are  not  liable  for  damage  to  private  property. 
Reynolds  v.  Mayor  and  Trustees  of  Skreveport,  13  An.,  426. 

Hence  it  results,  that  a  munieipal  corporation  is  not  liable  for  damage  to  pri- 
vate property,  unless  the  act  complained  of  was  without  the  auUwrity  of  or 
against  law,  or  was  improperly  or  wantonly  executed.  Such  being  the  rule  in 
r^ard  to  acts  of  commission,  it  applies  with  much  greater  force  to  acts  of 
omission  or  nonfeasance,  within  the  discretion  of  the  corporate  authorities,  and 
involving,  as  in  this  case,  an  expenditure  of  the  corporate  funds.  We  are  there- 
fore of  opinion,  that  the  plaintiff  is  without  a  clause  of  action  against  the  defen- 
dant. 

The  exercise  of  powers  involving  disbursements  of  the  corporate  revenues  is  a 
matter  of  discretion  with  corporate  authorities,  unless  otherwise  expressly  com- 
manded by  legislative  will. 

If  the  plaintiff  has  been  damaged,  it  is  damnum  absque  injuria. 

That  municipal  corporations  may  be  sued  in  all  matters  of  contract,  and  in 
cases  of  tort,  as  well  as  in  those  expressly  authorised  by  statute,  is  not  questioned. 
The  exemption  from  suit,  or  non-liability  for  damage  to  private  property  extends 
to  those  cases  in  which  the  damage  results  from,  or  is  consequent  on  the  exercise 
or  non-exercise  of  power  vested  in  the  corporation,  and  the  power  itself  is  legally 
and  properly  exercised,  or  its  non- exercise  is  a  matter  of  discretion.  The  corpo- 
ration may  avail  itself  of  this  exemption  from  suit,  on  the  plea  of  the  general 
issue,  as  was  done  in  this  case.  Stewart  v.  City  of  New  Orleans,  9  An.  463 ; 
Reynolds  v.  Shreveport,  13  An.  427. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
aud  reversed,  and  that  there  be  judgment  for  defendant,  with  costs  in  both 
courts. 


ScccEssioN  OF  Joseph  A.  Beard. — Sarah  E.  Andrews  v.  Executor  of 

Beard.  ,  **  i** 

14    121 
|lM_666 

The  iiifltramcnt  sot  up  m  a  laat  will  was  in  those  words  :  "  Dae  Mn.  Sarah  E.  Andreum  the  sum  of  two 
thousand  five  bandrod  dollars,  payable  to  hor  order,  oat  of  the  proceeds  of  my  estate,  after  ray 
death.    New  Orleans,  June  16th,  1855.    J.  A.  Bkard." 

Bdd :  That  such  an  instrument  being  negotiable  in  its  form,  cannot  be  viewed  as  a  legacy,  for  want  of 
a  legatee. 

Where  it  was  established  that  the  plaintiff  was  the  concubine  of  a  married  man,  who  executed  an  obli- 
gation in  her  favor,  payable  at  his  death— Held ;  That  a  prima  facie  case  was  created,  which  threw 
apon  the  plaintiff  the  burden  of  proving  a  legal  consideration. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Hart  eft  Martin,  for  plaintiff.     Simonds  dt  Fenner,  for  the  Executor,  defen* 
dant  and  appellant. 

BucaAXAN,  J.    The  testamentary  executor  is  appellant  from  two  judgments  ; 
ODe  probating  a  due  bill  of  the  testator  as  a  last  will ;  and  the  other,  condemning 
the  estate  to  pay  the  amount  of  said  due  bill. 
The  two  appeals  are  submitted  for  decision  together. 
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^^^^^^  ^        ^^^  instrument  which  has  been  admitted  to  probate  as  a  last  will,  reads  as 
follows : 

"  Due  Mrs.  Sai-ak  E.  Andrews,  the  sum  of  two  thousand  five  hundred  dollars, 
payable  to  her  order,  out  of  the  proceeds  of  my  estate,  after  my  death. 

"  Xew  Orleans,  June  15th,  1855.  J.  A.  Beard." 

The  District  Judge  held  this  to  be  a  testament,  on  the  authority  of  the  case  of 
Fena  v.  Cities  of  New  Orleans  and  Baltimore,  13  An.  86.  But  the  difference 
between  the  tw<)  instruments  is  obvious.  Not  to  mention  other  points  of  dis- 
tinction, it  is  sufficient  to  say,  that  in  the  case  quoted,  there  was  a  devisee  named, 
to  wit,  Francis  Pena  ;  while  in  the  present  so  called  will,  there  is  no  devisee. 

The  amount  which  Joseph  A,  'Beard  acknowledged  to  owe  to  Sarah.  E.  An- 
drewsj  he  declares  to  be  payable  out  of  his  effects,  after  his  death — but  to  whom? 
To  the  order  of  Sarah  E.  Andrews.  The  endorsement  of  Mrs.  Andrews,  would 
have  made  this  instrument,  negotiable  in  its  form,  and  dated  some  two  years  previous 
to  Beard's  death,  the  property  of  the  bearer.  Consequently,  viewing  the  instru- 
ment as  an  act  of  last  will,  each  holder  became,  in  turn,  the  legatee  of  Joseph  A. 
Beard.  It  is,  as  if  Beard  had  written  "  my  estate,  after  my  death,  will  be  bound 
for  the  payment  of  my  due  bill  in  favor  of  Sarah  E.  Andrews,  to  any  person  who 
may  be  the  endorser  and  holder  of  said  due  bill." 

We  hold  this  to  be  no  legacy,  for  the  want  of  a  legatee.  It  appears  to  be 
simply  an  evidence  of  indebtedness.  As  such,  it  may  be  considered  of  superior 
rank  to  a  legacy ;  inasmuch  as  debts  are  to  be  paid  before  legacies.  The  docu- 
ment was  improperly  admitted  to  probate  as  a  hist  will ;  and  the  appeal  taken 
from  the  order  of  probate,  must  be  sustained. 

The  other  appeal  is  a  suit  brought  by  Mrs.  Andrews  against  the  testamentary 
executor  of  Joseph  A.  Beard,  in  which  she  claims  judgment  against  him  for  the 
amount  of  the  due  bill,  with  interest,  to  be  paid  in  due  course  of  administration. 
The  executor,  who  is  also  one  of  the  heirs  of  Joseph  A.  Beard,  among  other  de- 
fences, pleads  specially  want  of  consideration  of  the  due  bill,  alleging  that  the 
plaintiff  was  the  concubine  of  said  Beard. 

Evidence  received  without  objection,  and  not  contradicted,  has  left  little  or  no 
doubt  upon  our  mind,  that  an  illicit  intercourse  subsisted  between  the  deceased 
signer  of  the  due  bill,  (who  was  a  married  man,)  and  the  plaintiff. 

Evidence  of  this  character,  creates  a  prima  facie  case  against  plaintiff,  which 
throws  upon  her  the  burden  of  proving  a  legal  consideration  for  the  instrument 
sued  upon.    She  has  offered  no  proof  whatever  upon  this  point. 

As,  however,  the  District  Judge  has  not  attached  the  same  significance  as  our- 
selves to  the  portions  of  the  evidence  to  which  we  have  alluded,  we  will  give 
plaintiff  another  opportunity  of  proving  a  valid  consideration. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  or  order  of  probate 
and  execution  of  the  due  bill  of  Joseph  A.  Beard,  deceased,  held  by  Saraft  E. 
Andrews,  as  a  last  will  of  said  Beard,  be  reversed  ;  and  the  petition  of  said  An- 
drews for  probate,  dismissed  at  her  costs  in  both  courts. 

It  is  further  decreed,  that  the  judgment  of  the  District  Court  in  favor  of 
Sarah  E.  Andrews  against  C.  C.  Beard,  testamentary  executor  of  Joseph  A. 
Beard,  being  No.  5787  of  the  docket  of  this  court,  be  reversed  ;  and  that  the 
said  cause  be  remanded  for  a  new  trial  according  to  law  ;  and  that  the  costs  of 
appeal  in  said  case  No.  5787,  be  paid  by  the  plaintiff  and  appellee. 
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John  H.  Knox  v.  L.  F.  Pclliam. 

A  party  who  has  made  an  entry  of  public  land  under  a  pre-emption  law,  and  obtained  the  Receiver's 
receipt  for  the  purchese  money,  Ims  ubUiined  an  equitable  right  which  amnot  he  defeated  by  a 
patent  obtained  through  fraud  and  iniHrepresentatiou. 

When*  the  Commissioner  of  the  Land  Office  wa.><  induced  by  miarepresentation  to  cancel  an  entry  so  made 
and  to  order  the  land  to  be  entered  as  school  land,  under  a  warrant  presented  by  another  party — 
Hdd :  That  the  pati}nt  i&suod  under  the  last  entry  inured  to  the  benefit  of  the  party  making  the 
lL*t  entry  as  the  equitable  owner  of  the  land. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Ratliff,  J. 
A,  Provosty^  for  plaintiff  and  appellant : 

This  is  a  petitory  action  for  a  tract  of  land  of  which  the  defendant  is  in  pos- 
session. It  is  claimed  by  virtue  of  a  patent  is?ued  by  the  State  of  Louisiana, 
under  a  certificate  of  the  Register  of  the  Land  Office  at  New  Orleans. 

The  plaintiff  is  the  vendee  of  Nathan  K.  Knox,  who  had  located  the  said  tract 
of  land,  under  a  warrant  issued  by  the  State  of  Louisiana,  and  with  the  appro- 
val and  confirmation  of  the  land  department. 

The  defendant  avers,  that  he  holds  the  land  by  a  just  title  from  the  United 
States,  as  per  Receiver's  receipt  of  the  28th  of  November,  1855  ;  and  seta  up 
fraud  and  error  against  the  title  of  the  plaintiff. 

Such  is  the  issue  before  this  court ;  the  question  of  damages  and  improvements 
being  reserved  for  future  action. 

The  evidence  substantiates  the  following  facts :  Nathan  K,  Knox  applied,  on 
the  nth  August,  1855,  to  the  Register  of  the  Land  Office  at  New  Orleans,  to 
locate  school  warrant,  No.  123:^,  for  320  acres,  oYi  the  south  half  of  section  35,  in 
township  5  of  range  9,  east.  The  register  refused  to  entertain  said  application 
as  made,  and  only  allowed  it  for  the  portions  not  comprehended  in  the  entries  of 
Gayle  &  Leduf. 

ft  appears  that  Benjamin  Collins  claimed  lot  No.  2  of  said  section,  on  an  al- 
leged settlement  made  in  1843  ;  that  on  the  7th  February,  184C,  he  went  before 
E,  Cooieu,  Parish  Judge,  and  declared  that  it  was  his  intention  to  abandon,  and 
that  he  did  abandon  lot  No.  2,  of  sec.  35,  township  5,  range  9,  east,  and  all  in- 
tention to  claim  the  same.  It  further  appears,  that  on  the  same  day.  before  the  same 
officer,  E,  Codeyj  Parish  Judge,  Mathew  6ray/ff  declared  his  intention  to  claim  said 
lot.  on  the  ground  that  he  had  settled  and  improved  it ;  that  on  this  declaration 
and  application,  the  Register  of  the  I-rfind  Office  allowed  tlie  said  Gayle  to  enter 
not  only  lot  No.  2,  but  the  entire  south-west  quarter  of  section  35. 

On  the  other  hand,  it  also  appears,  that  one  Honore  Leduf  ,  f.  m.  c,  was  allowed 
to  enter  the  south-east  quarter  of  section  35,  under  the  preemption  Act  of  the  4th 
September,  1841,  after  the  time  allowed  by  the  5th  section  of  the  Act  of  3d  of 
March.  1843.  These  two  entries,  Gayle's  and  Leduf  X  so  illegal  and  unjustifia- 
ble, so  surprised  the  Commissioner  of  the  Land  Office  as  to  cause  him  to  write  to 
the  Register  the  letter  of  inquiry  of  the  12th  February,  1855  ;  in  his  answer,  the 
Register  admits  the  illegality  of  Leduf 's  entry,  and  argues  as  to  that  of  Gayle, 
that  the  law  allowed  him  the  quantity  of  land  he  obtained ;  to  this  Commissioner 
WiUon  replies  : 

"  Your  decision  adverse  to  the  claim  of  Honore  Leduf  is  approved,  and  his 
entry  has  accordingly  been  cancelled.  In  the  case  of  Mathew  A.  Gayle,  he  should 
be  restricted  to  lot  No.  2  of  south-west  quarter,  section  35,  township  5,  9  east, 
for  which  he  filed  a  declaratory  statement ;  a  new  certificate  must,  therefore,  be 
issued  to  him  for  this  said  lot,  &c.,  or  if  the  party  desire  it,  the  whole  entry  will 
be  vacated,  and  the  purchase  money  returned.  If  issued,  send  on  the  new  certifi- 
cate in  a  special  communication,  referring  to  the  date  of  this." 

To  this  decision,  Gayle  has  always  refused  to  submit,  and  no  new  certificate 
ha8  ever  been  issued. 

It  was  under  these  circumstances,  Leduf  ^s  entry  being  cancelled,  Gayle's  entry 
restricted  to  lot  No.  2,  and  he  refusing  to  submit  and  claim  this  lot,  that  plain- 
tiff's vendor  tendered  his  warrant  on  the  11th  August,  1855,  for  320  acres  of 
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^JJ**  land,  that  is,  the  south-half  of  section  35,  in  township  5,  range  9  east.  This  ap- 
Puuux.  plication  was  rejected  by  the  Register,  for  the  portions  comprehended  in  the  en- 
tries of  Gayle  and  Leduf,  and  these  entries,  it  will  be  seen,  included  all  the  lands 
applied  for.  Why  the  Register,  in  view  of  his  own  decision  in  regard  to  Ledufs 
entry,  and  of  that  of  the  Commissioner  in  relation  to  that  of  Gayle,  should  have 
refused  the  application  of  Knox,  or  restricted  it  to  the  94  acres,  which  in  fact 
were  covered  by  Gayle's  entry,  is  more  than  we  can  understand  and  explain. 
Knox  had  then  but  one  coarse  to  pursae,  that  is,  to  appeal  to  the  land  depart- 
ment for  redress  ;  he  did  so ;  but  before  his  demand  could  receive  the  decision  of 
that  proverbially  slow  office,  he  learned  that  efforts  were  made  to  deprive  him 
even  of  the  lot  of  94  acres,  which,  under  the  decision  of  the  Commissioner,  could 
not  be  claimed  by  GayU,  and  were  untouched  by  Ledufs  entry ;  before  anything 
could  be  hoard  from  Washington,  the  Register  had  granted  the  tract  to  Puiliam, 
the  defendant  in  this  case.  All  these  facts  were  again  laid  before  the  land  office, 
and  they  were  so  grossly  illegal,  as  to  prompt  the  Commissioner,  Hendricks,  to 
interpose,  and  to  write  to  the  Roister  his  letter  of  March,  1856,  in  which  he 
states: 

"  You  erred  in  not  permitting  said  location,  (the  one  applied  for  by  Knox,)  so 
far  as  the  tract  in  said  south  half  of  section  35  was  vacant,  and  that  in  conse- 
quence, the  subsequent  entry  of  Lewis  F.  Pulliam,  per  certificate  of  the  north 
half  and  south-west  quarter  of  south-west  quarter  of  section  35,  allowed  by  you, 
and  predicated  upon  an  alleged  settlement,  is  without  authority  of  law,  and  it 
has  therefore  been  cancelled." 

Knox's  application  was  then  received  by  the  Register,  and  it  being  approved 
by  the  Secretary  of  the  Interior,  which  approval  bears  date  the  29th  of  April, 
1856,  the  patent  in  evidence  was  then  issued  in  his  favor  by  the  State  of  Loui- 
siana. 

So  that  our  right  to  this  tract  of  land,  of  94  acres,  which  is  the  only  one  at 
present  under  contestation,  is  sustained,  first,  by  a  prior  application  ;  second,  two 
decisions  of  the  land  department ;  third,  the  approval  of  the  Secretary  of  the  In- 
terior ;  fourth,  the  patent.  To  an  unprejudiced  mind,  it  really  requires  some 
stress  on  the  brain  to  understand  how  the  defendant  can  defeat  it. 

We  have  read  with  great  attention  the  authorities  quoted  by  the  defendant  in  the 
lower  court,  and  have  failed  to  discover  in  them  anything  that  conflicts  in  the  slight^t 
degree  with  our  claim  ;  in  fact,  properly  applied,  we  believe  they  strengthen  it. 
In  the  Kittridge  case,  4  R.  83,  the  patent  had  clearly  been  issued  in  error,  and 
obtained  by  a  suppression  of  facts  within  the  knowledge  of  the  party  who  applied 
for  it.  In  Dufresne  v.  Haydel,  7  A.  R.  663,  the  right  of  the  plaintiff  to  an  equi- 
table division  of  the  land  was  secured  to  him  by  the  Act  of  Congress  of  1811 ; 
and  it  was  clear  that  the  inequitable  action  of  the  surveyor  could  not  deprive  him 
of  it.  In  2  Howard,  Stoddard  v.  Chambers,  the  Supreme  Court  of  the  United 
States  merely  decided  that,  if  two  patents  be  issued  for  the  same  land  by  the 
United  States,jind  the  first  in  date  be  obtained  fraudulently  and  against  law,  it 
does  not  carry  the  legal  title. 

We  will  ask,  in  what  consists  the  error  of  the  Commissioner  of  the  Land 
Office,  and  of  the  Secretary  of  the  Interior,  and  the  fraud  of  plaintiff?  What 
facts  did  the  letter  suppress  ?  Were  not  these  officers  aware  of  PtUiiam's  entry, 
and  of  the  circumstances  under  which  it  was  received  by  the  Register  ?  Where 
is  the  defendant's  patent  ? 

If  the  issuing  of  a  patent  is  a  ministerial  act,  which  must  be  performed  ac- 
cording to  law  to  be  binding,  what  else  is  the  act  of  the  Register,  and  of  what 
force  will  it  be  if  done  against  law  and  equity  ?  Mr.  Palms  knew  tliat  Leduf 
had  no  legal  title  to  any  part  of  the  land  claimed  by  plaintiff,  himself  admits  it 
in  his  letter  ;  and  he  knew  the  cancellation  by  his  controlling  officer  of  Gaule's 
entry,  to  whom  the  right  of  having  a  new  certificate  issued  for  lot  2,  if  he  choose 
to  avail  himself  of  it,  was  reserved,  and  the  refusal  of  Gayle  to  submit ;  and 
knowing  all  these  facts,  he  refused  to  receive  the  application  of  plaintiff :  and 
why  ?  He,  so  prolix  on  other  points,  is  exceedingly  reserved  on  this  ;  and  the 
same  officer,  while  the  appeal  of  plaintiff  is  before  the  land  department,  allows 
Mr^  Pulliam  to  enter  a  portion  of  the  land.  Is  not  all  the  fraud  and  all  the  error 
in  the  case  on  the  side  of  defendant  and  the  Register  ? 

The  inferior  court,  in  this  decision,  states,  "  that  it  has  been  the  policy  and 
practice  of  the  Oeneral  Government  to  permit  the  first  applicant  to  enter  land 
when  he  conforms  to  the  laws  and  regulations  of  the  land  department."    This  tf 
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certainly  correct    2  Land  Laws,  page  479 ;  and  as  Knox  is  the  first  applicant,         Knox 
his  claim  should  prevail.  PinjiAx. 

"  Mr.  Knox,  on  the  11th  August,  1855,"  pursues  the  Judge,  "  applied  to  the 
Register  to  locate  a  school  warrant  on  the  south  half  of  section  35,  containing  320 
acres ;  so  far,  he  was  undoubtedly  the  first  applicant ;  the  Register  refused  to 
permit  him  to  enter  said  land,  informing  him  that  he  would  entertain  his  appli- 
cation for  the  portion  not  comprehended  in  the  entries  of  Gayle  and  Leduf" 
Now,  these  entries  included  the  whole  land  applied  for  by  plaintiff;  he  could, 
therefore,  refuse  to  accept  with  good  grace  ;  he  was  entitled  to  the  whole,  except 
lot  No.  2,  and  even,  perhaps,  to  lot  No.  2,  for  Gaule  refused,  and  still  refuses,  to 
avail  himself  of  the  tender  made  to  him  of  the  lot  by  the  government ;  and  under 
the  very  decisions  quoted  by  defendant's  counsel,  plain tifi's  right,  as  the  first  ap- 
plicant for  vacant  land,  would  have  defeated  defendant's  patent,  had  the  govern- 
DM^nt,  instead  of  giving  it  to  Knox^  erroneously  granted  it  to  the  former. 

The  Judge  of  the  lower  court  further  says :' "  Here,  (after  Mr.  Knox's  refusal 
to  accept  the  land  not  included  in  Ledufs  and  Gayle's  entries.)  so  far  as  the  e\i- 
dence  informs  us,  and  as  the  Register  was  informed,  Mr.  Knox  seems  to  have 
abandoned  his  intention  to  locate  his  school  warrant  on  section  35,  and  we  hear 
no  more  of  him  until  the  12th  March,  1856." 

On  what  fact  does  the  court  predicate  the  assumption  that  Xnox  had  abandoned 
his  intention  to  locate,  the  record  does  not  inform  us.  What  could  he  do  but  to 
prefer  his  claim  to  the  department  at  Washington  ?  And  if,  as  usual,  on  account 
of  the  press  of  business  m  that  office,  the  matter  lingered  there  without  decision, 
k  he  to  suffer  ? 

"  It  is  a  well  established  principle,"  said  Judge  McLean,  in  the  case  of  Lytle 
V.  State  of  Arkansas,  9  How.,  "  that  when  an  individual,  in  the  prosecution  of  a 
right,  does  everything  which  the  law  requires  him  to  do,  and  he  fails  to  attain 
his  right  by  the  misconduct  or  neglect  of  a  public  officer,  the  law  will  protect 
him.  In  this  case  the  preemption  right  of  Cloyes  having  been  proved,  and  an 
offer  to  pay  the  land  claimed  by  him,  nothing  more  could  be  done,  and  nothing 
more  could  be  required  of  him  under  the  Act. 

So,  here,  Knox  having  presented  his  warrant  on  the  land,  which  was  vacant, 
and  the  Register  having  refused  to  entertain  his  demand,  nothing  more  could  be 
done  by  him  but  to  appeal. 

And  such  is  the  course  indicated  by  the  land  department;  see  Laws  and 
Opinions,  2d  vol.,  p.  489  ;  "  It  appears,"  said  the  commissioner,  "  that  if.  ap- 
plied as  early  as  the  12th  November  for  the  purchase  of  a  tract  of  land,  then 
subject  to  private  entry,  and  tendered  the  money  ;  he  had  undoubtedly  at  the 
time  a  right  to  enter  the  land,  and  if,  when  his  application  was  refused  by  the 
Register  through  misapprehension,  he  had  appealed  to  this  office,  I  should  have 
had  no  hesitation  in  directing  the  Register  to  receive  it ;  nor  could  an  applica- 
tion from  any  other  individual  during  the  interim  have  prejudiced  his  claim. 

These  instructions  so  completely  cover  this  case  as  to  leave  us  nothing  to  add, 
but  to  refer  to  the  Act  of  Congress  of  1836,  j  1,  which  gives  to  the  Commissioner 
a  supervision  over  the  official  acts  of  the  Register  and  Receiver. 

So  much  for  the  equity  of  the  case,  and  the  reasons  of  the  lower  court.  The 
authorities  are  also  clearly  on  our  side  ;  we  made  the  first  application  ;  defend- 
ant's entry  has  been  cancelled  by  the  proper  department ;  ours  approved  by  the 
same  authority  ;  we  have  the  patent.  Arc  mere  suppositions,  that  we  abandoned 
our  claim,  mere  surmises  as  to  our  intentions ;  mere  charges  of  want  of  diligence, 
to  overcome  thrae  high  evidences  of  title  ? 

The  presumption  certainly  is,  that  the  patent  is  valid  and  passed  the  legal 
title.  18  Howard,  88.  The  entry  o(  Pulliam  was  set  aside  before  the  patent  was 
issued,  and  it  has  been  determined  by  this  tribunal,  that  in  such  a  case,  it  cannot 
revise  the  decision  of  the  laud  office  ;  Haydel  v.  Nixon,  5  A.  R.  559  ;  and  the 
power  of  the  Commissioner  to  set  aside  such  an  entry  is  undoubted  ;  2  A.  R. 
302  ;  4  A.  R.  364  ;  9  Rob.  288  ;  19  R.  339  ;  Gnntreaux  v.  Boote,  10  A.  R.  139. 

It  is  well  settled,  said  C.  J.  Merrick,  in  the  case  of  Butler  y.  JVatts,  13  A.  R,,-rr  .ra".^ 
391,  that  the  action  of  the  land  department  upon  questions  of  this  kind  is  fin^,    ^ 
and  that  the  courts,  as  a  general  rule,  are  without  power  to  revise  the  decpHim  of  4, 
such  department,  specially  entrusted  by  the  government  with  jurisdictioi  ovckI^^ 
the  surveys,  location,  settlements  upon,  and  sales  of  the  public  lands.        «       .^y 

Robert  H.  Bradford,  for  defendant  and  appellee  :  / '    ^  /*      ^  i. 

This  is  a  petitory  action.  1^  .*-'       r  ^  f^  ^ 
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Kxox  On  the  11th  of  August,  1855,  James  Barron,  as  plaintiff's  agent,  applied  to 

PpJ^  the  Register  of  the  Federal  Land  Office  at  New  Orleans,  to  locate  school  warrant 
1233  on  the  entire  south  half  of  section  35,  township  5  south,  of  range  9  east,  in 
the  South-Eastern  District,  Louisiana,  west  of  the  Mississippi  River.  The  war- 
rant issued  for  320  acres  due  T.  12  south,  R.  17  E.  The  Register  applied  to  Mr. 
Barron,  in  answer  to  the  application,  that  the  warrant  could  not  be  located  on 
all  the  land  applied  for,  because  tlie  south-east  quarter  of  the  section,  and  lot  2. 
(or  the  south-east  quarter  of  the  south-west  quarter)  had  been  previously  disposed 
of  by  the  United  States.  Rut  the  Register  added,  that  the  north  half  of  the 
south-west  quarter,  and  lot  1,  (or  the  south-west  quarter  of  the  south-west  quar- 
ter,) were  vacant,  and  liable  to  location  by  the  plaintiff  under  the  warrant  ten- 
dered. But  Barrcni  declined  this  offer,  saying  that  Knox's  letter  of  instnictions 
required  the  entry  of  a//  the  south  half  of  the  section  ;  that  plaintiff's  warrant 
was  for  320  acres ;  that  he  had  no  insiructions  from  the  plaintiff  to  locate  lftf3 
than  320  acres ;  and  that  if  he  could  not  get  the  entire  south  half  of  the  section, 
he  could  not  sacrifice  the  warrant  on  the  portion  offered  by  the  Register.  That 
portion  only  contained  94.52  acres.  The  response  of  the  Register  to  Barron's 
application,  and  Barron  $  rejoinder,  are  the  only  facts  at  issue.  The  record  clearly 
8U!^tains  these  facts  as  detailed  above,  and  contains  no  evidence  to  rebut  them. 

The  plaintiff's  agent  having  refused  to  locate  the  lots  containing  94.52  acres, 
defendant  entered  them  as  a  preemptory  on  the  28th  November,  1855,  thus  allow- 
ing the  plaintiff  since  the  11th  August,  1855.  the  date  of  his  application,  to  bear 
from  his  agent ;  to  amend  or  renew  his  application  ;  or  to  procure  instructions 
from  Washington,  compelling  the  Register  to  reverse  his  alleged  misconduct  in 
refusing  the  application. 

On  the  20th  of  March,  1856,  the  Commissioner  of  the  General  I^and  Office,  in 
answer  to  a  request  preferred  on  behalf  of  plaintiff  on  the  12th  of  March,  wrote 
to  the  Register,  requiring  him  to  cancel  the  entry  of  defendant  as  erroneous,  and 
to  allow  the  entry  of  plaintiff.  The  only  objection  of  the  plaintiff  to  the  preemp- 
tion of  defendant,  is,  that  the  sale  to  defendant  was  subsequent  to  the  illegal 
refusal  by  the  Register,  to  entertain  the  application  by  plaintiff  for  the  land  in 
controversy.  In  other  respects,  the  preemption  of  defendant  is  unquestioned  and 
unquestionable.  Fraud  is  not  alleged  agamst  it,  yet  fraud  is  the  only  ground  on 
which  it  could  now  be  attacked.  Act  2yth  May,  1830,  section  3  :  Lytic  v.  Arkan- 
sas, 9  Howard,  314  ;  Public  Lands,  Instructions  and  Opinions,  pp.  98  and  99  ; 
Barton  v.  Ilempkin,  19  L.  510  ;  Morancy  v.  Ford,  2  A.  299  ;  Courtney  v.  Perkins, 
5  An.  216  ;  Kellam  v.  Rippey,  3  R.  138.  The  (Commissioner's  letter  assigns  the 
following  reasons  for  disallowing  defendant's  entry  : 

"  It  is  the  opinion  of  this  office  that  you  erred,  in  not  permitting  said  location, 
80  far  as  the  tracts  in  said  south  half  of  sec.  35,  which  were  then  vacant,  and  that 
in  consequence,  the  subsequent  entry  of  Lewis  F.  PuUiam,  per  certificate  No. 
3434  of  the  north  half  and  south-west  quarter  of  south-west  quarter  section  35. 
allowed  by  you  on  the  28th  November,  1855,  and  predicated  upon  an  alleged 
settlement  in  September,  1855,  is  without  authority  of  law,  it  has  therefore  been 
cancelled."  Coerced  by  this  extraordinary  instruction,  the  Register,  on  the  31  st 
March,  1856,  allowed  the  plaintiff,  by  agent,  to  locate  the  land  designated  by  the 
Commissioner.  On  this  location,  a  patent  issued  from  the  State  to  the  plaintiff, 
who  sued  for  the  land  in  the  parish  of  Pointe  Coupee,  where  it  lies. 

The  court  below  rendere<l  judgment  for  the  defendant.  In  the  progress  of  the 
trial,  the  defendant  offered  in  evidence  a  diagram  of  the  locus  in  dispute,  certified 
by  the  Register  at  New  Orleans  to  be  a  true  copy  of  the  original  filed  in  his 
ofcco.  The  plaintiff  objected  to  the  evidence.  The  objection  was  overruled,  and 
the  plaintiff  excepted,  on  the  ground  that  the  diagram  should  have  been  certified 
by  the  Federal  Surveyor  General.  The  bill  of  exception  quotes  the  case  of  Lau^ 
rence  v.  Grout,  12  An.  836.  That  case  may  be  invoked  oy  the  defendant,  but 
not  by  the  plaintiff.  The  facts  and  opinion  in  the  case  only  deny  to  a  Register 
the  power  to  certify  that  a  diagram  is  a  true  copy  of  certain  sections  "  taken  from 
the  map  of  said  township,  on  file  in  this  office ;"  and  only  show  that  the  Register 
must  certify  the  diagram  to  be  a  copy  of  the  original  map.  In  the  case  before 
this  court,  the  certificate  of  the  Rejrister  is  sustained  by  Lawrence  v.  Grout,  for 
the  Register  distinctly  states  the  diagram  to  be  copied  from  the  original.  The 
general  rule,  that  the  Federal  Surveyor  General  is  the  only  person  competent  to 
certify  copies  of  township  maps,  is  admitted  by  defendant.  It  is  sanctioned  by 
Miliaudon  v.  McDonogh,  18  L.  103,  and  many  other  authorities.  Bat  the  reason- 
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ing  which  sustains  the  rule,  sustains  also  the  evidence  excepted  to  in  this  case.  K^o^ 
The  rule  is  founded  on  the  assumption,  that  the  Surveyor  General  possesses  the  ptluam. 
original  map.  When,  as  in  the  present  case,  the  Register  possesses  an  original 
map  also,  under  a  law  precluding  the  presumption  that  sucn  map  is  a  copy,  Act 
10th  May,  1800,  sees.  1  and  8,  the  rule  applies  to  certificates  "by  the  Register,  as 
well  as  to  certificates  by  the  Surveyor  General.  Boatner  v.  Smith,  1  R.  546. 
But,  an  admission  that  the  map  in  the  Register's  office  is  a  copy,  does  not  destroy 
the  efficacy  of  the  diagram  certified  by  him.  That  paper  was  offered  merely  to 
illustrate  the  basis  of  the  sales  to  the  plaintiff  and  defendant,  respectively.  For 
this  purpose  the  diagram  is  competent  and  exclusive  evidence.  The  sales  in  ques- 
tion were  founded,  not  on  the  map  in  the  Surveyor  General's  office,  but  on  the 
map  in  the  Register's  office.  Copies  certified  by  the  Surveyor  General  may  be 
exclusive  evidence  of  things  occurring  before  the  approval  of  the  map ;  but  they 
are  incompetent  evidence  of  things  which,  like  the  rival  entries  in  this  case,  neces- 
sarily occur  after  the  approval  of  the  map,  and  in  an  office  distinct  from  that  of 
the  Surveyor  General.  Between  the  maps  in  the  Surveyor  General's  office,  and 
corresponding  maps  in  the  Register's  office,  there  may  be,  and  often  are,  dis- 
crepancies. The  sales  in  a  township,  subsequent  to  the  approval  of  the  township 
map,  are  required  by  law  to  be  noted  on  the  map  in  the  Register's  office  only. 
Act  of  10th  May,  1800,  sec.  8.  These  considerations  show  that  the  evidence 
objected  to  by  the  plaintiff,  is  better  than  any  other  evidence  which  could  be  pro- 
duced. 

The  only  issue  remaining  to  be  discussed  is,  the  simple  question,  whether  the 
land  entered  by  plaintiff  on  the  31st  March,  1856,  was  then  liable  to  entry,  or 
whether  it  was  not  rather  the  property  of  defendant,  who  was  then  in  possession 
of  the  land,  whilst  the  government  was  in  possession  of  the  consideration  paid  by 
him  for  the  land. 

The  Register  and  Receiver  are  oviiy  federal  agents  "  for  the  disposal  of  the  lands 
of  the  United  States,  lying  in  the  Eastern  Land  District  of  the  territory  of 
Orleans,"  Act  3d  March,  1811,  sec.  3  ;  see  also  section  6  of  same  Act.  In  the 
sale  to  defendant,  those  officers  acted  within  the  scope  of  the  authority  conferred 
by  section  6  of  that  Act.  Their  principal  is,  therefore,  bound.  Smith's  Mercan- 
tile Law,  1  Am.  ed.  158.  And  it  is  unnecessary  for  this  purpose  that  the  form 
of  the  contract  be  binding  on  the  government,  provided  the  government  is,  ex 
<£quo  et  bonOf  obliged  to  recoprnise  the  sale  to  defendant.  Williams  v.  Winch  eater, 
7  N.  S.  22  ;  Ballister  v.  Hamilton^  3  An.  401 ;  Carlisle  v.  Steamer  EudorUj 
5  An.  15. 

In  defendant's  entry,  the  contract  of  sale  is  distinct  from  the  evidence  of  the 
contract,  (C.  C,  Art.  1755,)  and  was  complete  as  soon  as  the  agreement  existed 
between  him  and  the  land'  officers,  fixing  the  land  and  the  price,  and  before 
delivery  or  payment.  C.  0.  2414,  2431  ;  Copley  v,  Doweil,  1  R.  26  ;  Barrett  v. 
Creditors,  12  R.  474.  Even  if  the  officers  had  refused  the  tender  of  defendant, 
still  the  subsequent  sale  to  the  plaintiff  would  have  been  voidable,  or  void,  sup- 
posing the  tender  to  have  been  legal.  Opinion  of  Benjamin  F.  Butler,  Attorney 
(xcneral  of  the  United  States,  Public  Lands,  Instructions  and  Opinions,  pp.  213. 
214,  No.  149.  The  general  maxim  in  the  contract  of  sale,  as  enunciated  in  the 
Civil  Code,  2414,  2431,  is  the  only  principle  which  can  justify  the  doctrine  of 
Lynch  v.  Postlethwaite,  7  M.  213,  that  the  effect  of  the  contract  is  governed  lege 
locis  contractus,  although  delivery  should  occur  abroad.  It  is  therefore  unessential, 
that  the  federal  patent  should  ipsue  to  defendant,  for,  to  the  very  equivocal  rule 
that  nothing  but  a  patent  vests  a  perfect  title  to  public  land,  the  law  recognizes 
many  exceptions.'  Climerv.  Selby,  10  An.  182.  The  federal  preemption  laws, 
for  example,  vest  a  legal  title  in  the  preemptor,  on  payment  according  to  them, 
so  that  the  government  cannot  afterwards  wrest  the  land  from  him.  Kittridge  v. 
Breaud,  4  R.  82,  83,  affirmed  ;  Climer  v.  Selby,  10  An.  182  ;  Godeau  v.  Phillips, 
3  L.  62 ;  and  at  best,  the  issuing  of  a  patent  is  a  ministerial  act,  Stoddard  v. 
Chambers,  2  Howard,  284,  which  passes  no  title,  but  is  only  evidence  that  a  title 
may  have  previously  vested.  Goodlet  v.  Smithon,  5  Porter,  (Ala.)  245.  These 
limitations  of  the  dignity  of  patents  sustain  the  doctrine  that  neither  a  patent,  nor 
an  Act  of  Congress  will  be  suffered  to  impair  the  prior  title  of  a  holder  under  a 
conveyance  from  government  agents.  Culliver  v.  Garic,  11  L.  90 ;  Kittridge  v. 
Breaud,  4  R.  79  ;  and  sustain  also  the  decision  in  Jackson  v.  Wilcox,  1  Scainmon 
(III.)  344,  that  the  Register's  certificate  (such  as  defendant  holds)  is  of  equal 
authority  with  a  patent.    The  decision  in  Jackson  v.  Wilcox  may  be  regarded  as 
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^o^  assaming  very  high  grounds;  but  thesame  point  has  been  expressly  decided  in 
ptttTjai^  the  federal  courts,  Astrom  v.  Hammond,  3  McLean,  107,  and  harmonizes  with  the 
fundamental  doctrine  of  the  Civil  Code,  and  other  authorities  above  quoted,  that 
the  patent  is  simply  evidence  of  a  title  which  really  vested  on  the  consent  of  the 
vendor  and  vendee,  or  at  farthest,  on  payment ;  for  if  the  patent  is  simply  evi- 
dence of  a  prior  title,  the  certificate  of  purchase  is  also  evidence  of  a  prior  title, 
and  the  two  difiPer,  not  in  kind,  but  in  degree  only.  The  land  passed  to  defendant 
with  the  delivery  of  the  certificate,  (Flcckner  v.  Grieve^  4  M.  694,)  in  virtue  of 
the  officers'  consent  thereby  expressed  or  reiterated,  that  the  vendee  should  take 
possession,  (Cuvillier  v.  McDonogfi,  6  M.  564,)  and  thereby  the  right  of  posses- 
sion and  the  right  of  property  theretofore  subsisting  in  defendant,  were  joined  to 
the  fact  of  possession,  so  that  now  defendant's  physical  possession,  which  is  neces- 
sarily assumed  by  the  petitory  action  instituted  against  him  in  the  court  below, 
perfects  his  title  without  necessity  for  ulterior  steps.  For  a  written  contract, 
whereby  A  declares  that  he  has  sold  to  B  a  certain  lot  for  a  certain  price,  is  c<Nn- 

?letely  valid,  though  mentioning  that  another  instrument  remains  to  be  executed. 
^oeiffarri  v.  Delord,  6  M.  IL  It  were  better  that  B  should  have  the  contem- 
plated instrument,  as  it  is  better  that  defendant  should  have  the  patent  contem- 
plated in  his  certificate ;  for  these  documents  are  respectively  portions  of  the  evi- 
dence of  title,  insomuch,  that  unless  the  vendor  be  protected  by  the  prerogatives 
of  sovereignty,  he  may  be  sued  for  damages  or  for  specific  performance.  But  the 
beneficence  of  the  law  will  not  subordinate  the  rights  of  an  innocent  vendee  to  the 
caprice  or  fraud  of  a  vendor,  by  treating  the  patent,  or  other  usual  consummation 
of  title  as  a  sine  qtta  non,  by  demanding  its  production  under  pain  of  judicial 
reprobation.  No  man  is  required  to  do  that  which  is  vain,  or  impossible.  Co. 
Litt.  29  a.  231  b.  The  law  is  too  equitable  to  demand  all  the  evidence  of  which 
a  given  fact  is  susceptible ;  it  allows  litigants  reasonable  choice  of  proo&,  and 
will  excuse  the  non-production  of  proofs  which,  as  in  this  case,  have  been 
improperly  withheld  from  a  litigant  by  a  third  person  for  and  to  whom  defendant 
is  irresponsible,  and  from  whose  injustice  there  is  no  appeal  save  to  the  justice  of 
a  State  tribunal. 

The  sale  to  defendant,  therefore,  being  complete  by  the  Register  and  Receiver, 
and  the  certificate  which  issued  to  him,  and  the  patent  yet  due  him  possessing  do 
inherent  significance,  but  being  only  evidence  of  the  precedent  sale,  a  fact  unres-' 
tricted  to  any  specific  mode  of  proof,  it  follows  that  the  wholu  title,  l<^al  and 
equitable,  was  in  defendant  before  the  alleged  inception  of  plaintiff's  title,  and 
that  neither  the  Federal  Government,  in  approving  plaintiff's  location,  nor  the 
•  State  Government  in  patenting  it,  conferred  on  him  any  title;  for  it  is  a  rule 
applying  to  all  grants,  that  they  cannot  affect  previous  titles,  so  that  if  the  thing 
granted  was  not  in  the  grantor,  no  right  passes  to  the  grantee.  New  Orleans  v. 
Armas,  9  Peters,  224;  New  Orleans  y.  United  States,  10  Peters,  662  ;  Holcomb's 
Dig.  374,  No.  3 ;  but  the  grant  is  absolutely  void.  Holcomb's  Dig.  374,  No.  4. 
No  person  can  transfer  to  another  a  greater  right  than  the  transferrer  possesses. 
Pothier  Oblig.  263.  These  general  rules  are  immediately  applicable  to  the  case 
at  bar.  Plaintiff's  warrant  was  located  under  the  second  section  of  the  Act  of 
20th  May,  1826,  which  restricts  its  location  to  "  unappropriated  public  lands ;" 
and  the  Ist  section  of  the  Act  of  3d  Aug.,  1854,  declares,  that  where  a' selection, 
such  as  plaintiff's  location  amounts  to,  covers  land  not  intended  to  be  granted  by 
the  Act  authorizing  the  selection,  which,  in  this  case,  is  the  Act  of  20th  Mav, 
1826,  such  selection  shall  be  void,  and  shall  convey  no  right  whatever.  To  hold 
that  a  selection  or  location  of  school  lands,  under  the  Act  of  1826,  can  embrace 
lands  appropriated,  and  thereby  rendered  private  property,  is  to  assign  to  the  Act 
of  '26  a  power  withheld  from  Congress  by  the  Constitution.  That  instrument 
declares  that  *'  the  Congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  belonging  to  the 
United  States."  Art.  4,  sec.  3,  part  2.  In  order  to  sustain  plaintiff's  location, 
we  must  therefore  admit,  that  on  the  3lst  March,  1856,  the  date  of  plaintiff's  loca- 
tion, the  land  located  remained  public,  notwithstanding  the  prior  legal  sale  to 
defendant.  That  this  sale  has  been  cancelled  by  the  Commissioner,  is  no  answer 
to  this  argument.  The  defendant  held  his  laud  under  the  preemption  laws,  a 
higher  authority  than  the  Commissioner,  whose  cancellation  of  the  sale,  if  unsanc- 
tioned by  law,  is  a  mere  nullity.  Perry  v.  O'llanlon,  11  Miss.  585.  The  Com- 
missioner s  order  to  the  Register,  to  annul  the  location  of  defendant  and  permit 
the  location  of  plaintiff,  is  illegal.  The  Register's  obedience  to  the  order  h  illegal. 
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The  duty  of  the  Register  to  disobey  improper  instructions  from  the  department,  ^*<« 
is  expounded  by  the  department  The  CommissioDer,  in  his  letter  of  27th  Sep-  i^jvlum. 
tember,  1823,  to  the  Register  at  Marietta,  says  that  instructions  from  the  depart- 
ment are  not  paramount  to  the  law ;  and  that  it  is  the  duty  of  every  officer 
receiving  instructions  from  the  department  to  compare  them  with  the  law  and 
with  previous  instructions,  and  to  construe  them  compatibly  with  the  law  of  the 
land.  Public  Lands,  Instructions  and  Opinions,  372,  No.  295.  Had  this  iudi- 
cious  and  necessary  rule  for  Uie  construction  of  departmental  instructions  been 
applied  by  the  local  office  to  the  pretensions  of  the  plaintiff,  this  suit  would  have 
been  prevented. 

The  principle  announced  in  Perry  v.  O'Hanlon,  11  Miss.  585,  is  sanctioned  by 
a  subsequent  decision  of  the  same  court,  that  a  vendee  of  federal  lands,  after  doing 
all  that  the  law  requires  to  entitle  him  to  a  patent,  cannot  be  affected  by  the 
ignorance,  negligence,  or  unfaithfulness  of  the  government  or  its  officers.  Nelson 
▼.  SimSf  23  Miss.  383.  These  decisions  of  a  sister  State  are  commended  to  this 
court,  no  less  by  the  contiguity  of  the  jurisdiction  in  which  they  originated,  than 
by  the  consideration  that  until  1831,  the  land  in  controversy  in  those  cases  was, 
in  common  with  that  involved  in  the  case  at  bar,  under  the  official  control  of  the 
Surveyor  General  then  presiding  in  Mississippi,  Act  3,  March,  1831,  and  is  still 
subject  to  common  rules  for  interpreting  titles  issuinij  from  the  Federal  Govern- 
ment. They  are  likewise  vindicated  by  the  instructions  of  the  department.  A 
settler,  who  applies  to  prove  and  enter  his  preemption  before  the  end  of  the 
period  limited  by  law,  cannot  be  defeated  by  a  vacancy  in  the  Register's  office. 
Public  Lands,  Instructions  and  Opinions,  639.  When  a  person,  conformably  to 
an  Act  of  Congress,  enters  land  and  does  all  he  can  to  fulfil  the  law,  but  is  pre- 
vented from  completing  his  purchase  and  paying  the  money  by  failure  of  the 
United  States  to  perform  its  obligations,  he  cannot,  therefore,  be  deprived  of  his 
rights.    lb.  213. 

It  is  admitted  that  the  State  and  Federal  Courts  have,  in  many  instances,  at- 
tributed more  importance  to  mere  patents  than  consists  with  the  preceding  au- 
thorities. In  Pepper  v.  Dunlapy  9  A.  137,  for  example,  the  court  remarked  that 
a  Federal  patent  ror  land  conclusively  proves  a  severance  and  a  divestiture  of  the 
Federal  title,  which  until  then  may  have  remained  unchanged,  notwithstanding  a 
sale  and  the  receipt  of  the  price  by  the  government.  But,  even  this  sweeping 
case  is  ineffectual  to  sustain  plaintiff's  pretensions ;  for  it  decides,  also,  that  the 
patent,  to  whomsoever  issuing,  always  enures  to  the  benefit  of  him  to  whom  the 
patentee  is  bound  to  convey  it,  or  for  whose  use  he  ought  legally  to  hold  it. 
Thus  qualified,  the  decision  favors  the  defendant.  What  matters  it,  whether  the 
government  retains  the  fee  or  not,  so  long  as  the  land  is  in  defendant's  possession 
and  paid  for,  and  that,  too,  under  the  guaranty  that  the  patent  whensoever,  how- 
soever and  to  whomsoever  issuing  from  the  United  States,  must  enure  to  his 
benefit  ?  So,  in  Metoifer  v.  Larenandierei  6  R.  139,  it  is  distinctly  enunciated 
that  until  patent,  the  title  is  unchanged  ;  but  there  the  court  only  referred  to  an 
ordinary  settlement  claim  for  640  acres — an  inchoate  right  scarcelv  attaining  the 
dignity  of  an  equitable  title— a  mere  gratuity,  petitionwi  for  by  the  party  under 
a  Tatitudinous  construction  of  the  treaty  of  Pans,  and  thereby  tacitly  admitted  by 
him  to  require  the  interposition  of  the  Legislature  to  donate  to  him  the  land  set- 
tied,  and  the  interposition  of  the  executive  to  enforce  the  donation  by  patent. 
The  party  begged  that  a  boon  might  issue  to  him  ex  gratia.  The  defendant  de- 
mands the  recognition  of  a  preexisting  title,  ex  debito  justitia.  For  defendant's 
equitable  title  of  preemptor  has  merged  by  payment  into  a  mature  legal  title,  in- 
vesting him  with  the  same  right  to  the  tract  in  controversy,  with  which  Spain, 
France  and  the  United  States  were  successively  invested,  and  with  such  addition- 
al rigbti»  as  accrue  to  him  from  specific  severance  and  specific  divestiture  in  his 
favor.  Moreover,  Pepper  v.  Duniap  and  Metoyer  v.  Larenandieret  though  nega- 
tively sanctioning  the  title  of  defendant,  cannot  be  invoked  by  the  plaintiff. 
Tho(>e  cases  apply  to  Federal  patents.  Plaintiff  does  not  pretend  to  hold  the 
Federal  patent  No  Federal  patent  has  ever  issued  either  to  him  or  to  his 
grantor. 

Without  attempting  a  further  discussion  of  the  hasty  decisions  and  dicta  which 
the  books  contain  to  the  effect  that  patents  are  essential  to  complete  a  title,  it  is 
better  to  state  some  general  doctrines  which  underlie  all  the  cases  on  the  subject ; 
and  here  the  admission  implied  above  is  repeated,  that  in  different  courts  and 
cases,  and  at  diflE^rent  times,  various  and  conflicting  views  have  been  expressed, 
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^*  amplifying  or  restricting  the  dignity  of  patents.  Many  of  the  decisions,  explain 
PuLUAK.  them  as  we  may,  assign  to  patents  an  authority  not  justified  by  the  nature  of  the 
instrument. 

In  the  early  history  of  our  State  and  Federal  jurisprudence,  the  questions  most 
frequently  arising  in  land  cases  were  those  relating  to  Spanish  patents.  The 
law  and  learning  applicable  to  them  will  be  found  chiefly  in  Martin's  Reports, 
and  in  the  contemporaneous  Federal  Reports.  These  decisions  have  too  often 
served  to  interpret  and  apply  the  patents  emanating  from  the  General  Govern- 
ment upon  sales  of  the  domain,  irrespective  of  the  distinctions  between  Spani.<h 
and  Federat  patents.  But,  really,  between  these  venerable  precedents  and  cases 
involving  titles  by  purchase  from  he  United  States,  there  is  little  cougruity. 
Spain  disposed  of  her  crown  lands  gratuitously  and  solely  with  a  view  to  their 
settlement  by  Spanish  subjects.  American  State  Papers.  Public  Lamia  III, 
62.  The  fee,  therefore,  until  patent,  was  necessarily  in  the  sovereign,  and,  when 
the  fee  passed,  the  patentee  paid  no  consideration.  The  patent  issued  ex  gratia^ 
and  not  as  a  quid  pro  quo.  It  was  a  royal  charity,  hostile  to  the  assumption  of  a 
previous  title  in  the  subject.  It  remained  defeasable  for  nonperformance  of  con- 
ditions subsequent,  laws,  &c.,  relating  to  the  public  lands,  2  Appendix,  204,  in 
which  case  the  government  could  lawfully  grant  the  land  to  another  subject.  Id. 
ib.  204.  Bossier  v.  Metoyer,  5  M.  679  ;  Pontalba  v.  Copeland,  3  A.  86.  But 
the  United  States  alienates  the  public  land  for  a  fixed  pecuniary  equivalent, 
which  vests  in  the  purchaser  a  title  untrammeled  by  conditions,  and  therefore  in- 
defeasible. Had  the  land  officers,  in  selling  the  tract  in  question,  been  agents  of 
a  company,  they  could  have  refused  defendant's  tender  of  money,  could  have  pre- 
ferred plamtifF  's  subsequent  tender,  and  the  defendant  would  have  been  remediless. 
But,  being  Federal  agents,  and  being  properly  applied  to,  they  were  constrained 
to  sell.  Public  Lands,  Opinions  and  Instructions,  213, 639.  Marsh  w  Goiisoulin^ 
16  L.  84.  The  General  Government  bought  the  province  of  Louisiana  from 
France  for  a  valuable  consideration,  which,  practically  considered,  was  paid  by 
the  people.  The  land,  therefore,  is  held  in  trust  for  the  people.  The  provisions 
in  the  Federal  Constitution  for  the  sale  of  the  public  domp-in,  the  Act  of  4th 
Sept.,  1841,  and  the  implied  terms  of  the  trust,  compel  the  sovereign  trustee  to 
sell ;  for  otherwise  the  trust  is  unavailing.  The  treaty  of  the  30th  April,  1803, 
was  founded  chiefly  on  the  theory  that  the  prospective  Federal  population  would 
need  the  land  acquired  by  the  treaty  for  purposes  of  settlement  and  cultivation. 
Our  benevolent  preemption  system  is  an  illustration  of  that  theory.  It  follows, 
that  the  essential  design  of  this  trust  was  amply  fulfilled  when  the  land  officers  in 
New  Orleans,  as  agents  of  the  trustee,  transferred  the  land  in  question  to  the  de- 
fendant, in  consideration  of  his  preemption  and  of  the  pric«  paid  by  him. 

In  sales  of  realty  the  vendee  generally  receives  his  deed  when  the  vendor  re- 
ceives the  money  for  the  land.  Had  this  usage  prevailed  in  the  sale  to  defendant 
this  suit  might  nave  been  averted.  Why  did  it  not  prevail  ?  Why  was  the  evi- 
dence of  title  suspended  after  the  title  had  passed  ?  It  was  to'  subserve  the 
questionable  convenience  of  the  government ;  to  gratify  a  vague  apprehension 
that  if  the  ultimate  evidence  of  title  should  emanate  from  New  Orleans  instead  of 
W^ashington,  collusion  between  the  vendee  and  the  Federal  agents  to  sell  might, 
by  possibility,  ensue.  The  injustice,  litigation  and  confusion  resulting  to  the 
people  from  the  harrassing  suspension  of  their  patents  at  Washington,  is  matter 
of  general  history,  of  which  tliis  court  will  take  judicial  notice.  Many  of  the 
public  lands  remain  unpatented,  though  sold  years  ago.  Not  a  tithe  of  the  pri- 
vate claims  in  the  State  have  been  patented.  The  treaty  of  1803  contained  a 
solemn  guarantee  that  the  citizens  of  the  ceded  province  should  be  protected  in 
their  rights  of  property.  Those  rights  have  not  been  protected.  Their  very 
evidence  has  been  withheld  by  the  power  which  bound  itself  to  maintain  them. 
The  great  mass  of  titles  in  Louisiana,  at  the  date  of  the  treaty,  were  unpatented, 
and  existed  only  in  the  imperfect  form  of  permissions  to  settle,  orders  of  survey, 
and  plats  and  certificates  of  survey.  The  patent  of  Spain  was  essential  to  clothe 
these  equitable  titles  with  legal  vestments.  Had  the  title  of  the  province  re- 
mained unchanged,  these  inchoate  rights  would  soon  have  been  perfect«3,  for  the 
interval  between  a  Spanish  survey  and  the  patent  issuing  upon  it,  was  never 
flrreater  than  the  necessity  of  each  case  required,  and  was  usually  but  a  few  months. 
See  American  State  Papers.    Public  Lands  III,  D.  Green's  ed,,  p.  35,  et  seq. 

It  is  the  doctrine  of  the  Supreme  Court  of  the  United  States,  that  the  govern- 
ment, by  the  treaty,  a^uroed  all  the  obligations  in  regard  to  inchoate  titles,  which 
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hai  previously  devolved  on  Prance  and  Spain.    This  doctrine  results  from  the  ^<" 

principles  of  international  law  and  from  the  terms  of  the  treaty.  Prominent  fviuam. 
among  the  obligations  thus  imposed  on  the  government,  is  the  duty  of  issuing 
Federal  patents  to  parties  claiming  under  Spain  by  inchoate  titles.  Has  this 
duty  been  performed  ?  Claimants  under  Spain,  in  common  with  claimants  under 
the  United  States,  have  suffered  so  long  from  the  apathy  of  the  government,  that 
their  grievances  have  become  part  of  our  judicial  annals.  The  delay  in  issuing 
p|tcnts  is  frecjuently  prolonged  until  intervening  descents  and  sales  raise  serious 
questions  as  to  the  right  of  any  particular  person  to  receive  the  patent.  Mean- 
while, receipts  and  other  original  evidence  of  property  are  often  lost,  thus  com- 
pelling the  true  owner  of  the  land  either  to  abandon  all  hopes  of  jretting  his 
ultimate  evidence  of  title,  or  to  apply  for  such  evidence  to  tardy  officials,  to  as- 
sume the  burden  of  proof  in  the  essential  allegations,  to  resort  to  formulas  and 
technicalities  alien  or  hostile  to  the  civil  law,  and  to  suffer  all  the  expenses  and 
embarrassments  incident  to  business  transactetl  with  a  remote  and  irresponsible 
office,  through  the  instrumentality  of  lengthened  correspondence  or  distant  agents. 
The  government,  instead  of  attempting  to  remove  the  difficulties  necessarily  caused 
by  these  delays  in  issuing  patents,  has  enhanced  those  difficulties  in  many  cases 
by  executing  resurveys  of  land  sold  or  confirmed.  These  resurveys  are  always  ex 
parte,  and  occasion  endless  confusion  among  the  lines  and  corners  of  the  tracts  re- 
surveyed.  They  frequently  occasion  gross  departures  from  original  locations  and 
areas,  and  too  often  afford  pretexts  to  the  government  for  coercing  land  owners 
to  receive  titles  according  to  the  modified  locations  and  contents,  or  to  abandon 
their  lands  to  the  government.  England,  France  and  Spain  properly  empowered 
their  several  colonial  authorities  to  issue  ultimate  evidences  of  title  without  the 
intervention  of  the  crown,  and  without  any  necessity  for  appealing  in  each  case 
to  the  home  government.  We  are  accustomed  to  regard  the  year  1803  as  the 
dawn  of  superior  enlightenment  and  of  superior  civil  liberties  ;  but  the  relations 
between  the  government  and  the  land  owner  in  Louisiana,  prior  to  the  treaty  of 
Paris,  exhibited  a  regard  for  the  rights  of  the  owner,  and  a  promptness  in  the 
completion  and  protection  of  his  title  which  the  American  Government  has  never 
imitated.  A  review  of  the  land  system  of  our  Government,  as  practically  ad- 
ministered in  the  departments  at  \\  ashington,  affords  us  but  little  reason  to  con- 
gratulate ourselves  upon  the  change  of  government  resulting  from  the  treaty  of 
Pariv**. 

The  indifference  of  the  government  to  the  discharge  of  its  duties,  should  stimu- 
late the  courts  of  the  country  to  mitigate,  as  far  as  possible,  the  hardships  result- 
ing to  the  people.  Since  the  government  will  not  issue  patents  when  they  be- 
come due  ;  since  the  excellent  precedents  of  England,  France  and  Spain,  in  em- 
powering the  local  officers  to  issue  patents,  have  been  abjured  by  the  United 
States,  the  judiciary  should,  on  all  proper  occasions,  sustain  and  enforce  such 
primary  evidences  of  title  as  the  defendant  produces  in  the  case  at  bar  and  should 
not  demand  evidences  which  are  merely  cumulative  in  their  nature,  and  which 
depend  for  their  very  inception  upon  tlie  caprice  of  an  unknown  and  irresponsi- 
ble ministerial  officer.  If  the  sovereign  vendor,  after  receiving  the  consideration 
from  the  vendee,  delays  for  his  own  exclusive  convenience,  the  transfer  of  the  ac- 
quittance or  evidence  usually  given  by  private  vendors,  and  thereby,  as  in  the 
case  at  bar.  extends  to  third  persons  facilities  for  filching  the  land  from  the  true 
vendee,  and  that  too  by  ex  parte  proceedings,  it  is  res])ectfully  contended  that  the 
State  courts  should  rebuke  such  oppression  by  the  federal  authorities,  preclude 
those  authorities  from  taking  advantage  of  their  own  wrong,  and  prevent  the 
second  vendee  from  degrading  the  authority  of  a  court  to  the  consummation  of 
injustice.  That  the  defendant  cannot  sue  the  United  States  for  the  patent  due 
him,  and  cannot  sue  for  damages  for  its  detention,  constitutes  a  powerful  argu- 
ment for  the  defendant.  If  men  are  bound  in  reason  and  in  conscience  to  comply 
voluntarily  with  their  legal  duties,  a  fortiori  is  a  government  bound.  The  very 
exemption  of  a  sovereignty  from  suit  should  render  the  sovereignty  anxious  to 
discharge  its  liabilities.  The  very  dependence  of  the  citizen  should  secure  in  his 
behalf  the  parental  solicitude  of  his  government.  Goveniments,  and  the  attri- 
butes of  governments,  are  devised  for  the  protection  of  the  people  ;  and  the  im- 
munity of  the  government  from  litigation  is  designed,  not  to  protect  the  govern- 
ment in  acts  of  oppression,  but  to  contribute  to  its  authority  and  permanency, 
and  to  afford  its  beneficence  and  magnanimity  an  opportunity  of  securing  to  the 
government  the  veneration  and  devotion  of  the  citizen. 
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Kw«  The  power  of  this  tribunal  to  apply  the  general  principles  of  right  and  of  our 

P^*;^v  State  jurisprudence  to  the  case  at  bar,  is  apparent  from  the  case  of  Widow  Dur- 
fre$ne  v.  Haydel,  7  An.  660.  In  that  case  tne  defendant,  a  back  preemptor,  held 
under  a  federal  survey,  duly  approved  and  patented.  Plaintiflf  held  a  contigu- 
ous preemption  under  the  usual  certificate  of  purchase,  but  contended  that  an 
equitable  division  of  the  land  had  not  been  made,  and  that  she  was  entitled  to 
buy  land  embraced  in  the  defendant's  patent  entry.  The  court  sustained  her  claim 
on  the  broad  ground,  that  in  selling  its  domain,  the  federal  government  and  t)^e 
vendees  were  bound  by  the  principles  applicable  to  ordinary  vendors  and  purcha^ 
sers,  and  that,  therefore,  although  the  issuing  of  a  federal  patent  irrevocably  vests 
the  title  in  the  patentee,  yet,  if  the  land  already  belonged  to  another  person,  such 
subsequent  patent  enures  to  the  true  owner's  benefit.  And  see  Sprigg  v.  Hooper, 
9  R.  248.  The  doctrines  governing  the  relationship  of  principal  and  agent,  also 
show  that  the  solution  of  the  case  at  bars  depends  on  local  law.  Contracts  with 
an  agent  are  construed  according  to  the  law  of  the  agent's  domieil,  and  not 
according  to  the  law  of  the  principal's  domieil.  Oliver  v.  Lake,  3  An.  78 ;  Bent 
v.  Lauve,  3  Ann.  88  ;  Kling  v.  Sejotir,  4  An.  128.  In  defendant's  case,  the 
vendee  and  government  agents  reside  in  Louisiana,  the  subject  of  the  sale  is  land 
in  Louisiana,  the  agreement  was  made  and  the  money  was  paid  in  Louisiana,  the 
certificate  of  purchase,  which  represented  the  land,  was  delivered  in  Louisiana, 
and  the  contract  must,  therefore,  be  governed  by  Louisiana  law. 

The  reports  of  our  own  State,  and  of  other  States  in  the  Union,  abound  with 
cases  illustrating  the  application  of  local  law  to  the  interpretation  of  titles  issu- 
ing upon  sales  of  land  by  the  general  government.  Many  of  these  decisions  are 
immediately  in  point.  An  unpatented  certificate  of  entry  is  a  better  equitable 
title  than  a  junior  patent  certificate,  so  that  the  patented  title  will  be  avoided  in 
equity  at  the  instance  of  the  first  purchaser.  Hester  v.  Kembrought  12  S.  &  M. 
659.  See  Climer  v.  Selhy,  10  An.  82  ;  and  Holcomb's  Dig.  481,  No.  14.  Pat- 
ents are  voidable  or  void  for  mistake  or  fraud,  or  if  sustained,  may  inure  not  to 
the  patentee,  but  to  the  party  actually  entitled.  Ann.  Dig.  for  1847,  p.  334,  No. 
56  ;  Nelson  v.  Moon,  3  McLean.  319  ;  10  An.  133  ;  Bell  v.  Heame,  10  An.  515 ; 
Davis  v.  Fleicher,  11  An.  506  ;  Jackson  v.  Hart,  12  Johnson,  76 ;  Wtlcox  v. 
Jackson,  13  Peters,  498  ;  Stoddard  v.  Chambers,  2  Howard,  284 ;  Kittridge  v. 
Breaud,  4  R.  83.  The  case  last  cited  is  conclusive.  In  that  case,  Kittridge,  a 
back  preemptor,  bought  certain  land  in  the  vicinity  of  his  front  tract  under  the 
5th  section  of  the  Act  of  3d  of  March,  1811,  as  revived  by  the  7th  section  of 
the  Act  of  11th  of  May,  1820,  S.  C.  2  R.  40.  Afterwards,  discovering  that  he 
had  not  bought  his  complement  of  acres,  he  purcha$e<l  another  parcel.  Both 
sales  were  sustained  by  corresponding  surveys,  but  the  second  one  was  not  shown 
on  the  approved  township  map.  After  the  second  sale  an  ordinary  preemptor, 
having  no  notice  of  the  second  sale  upon  the  face  of  the  map,  entered  part  of  the 
land  embraced  in  that  sale.  Pending  the  litigation  which  ensued  from  these  con- 
flicting sales,  defendant,  by  concealing  the  conflict,  got  a  federal  patent  for  his 
entry.  There  was  judgment  for  plamtiff',  reversing  the  judgment  below.  The 
court  remarked,  that  '^  the  patent,  in  this  case,  bears  date  August  31st,  1842, 
since  the  period  when  this  case  was  last  before  us,  and  the  judgment  in  favor  of 
the  defendant  reversed.  He,  therefore,  knew  of  the  existence  of  the  claim  of  the 
plaintifif,  and  must  have  concealed  it  from  the  knowledge  of  the  Commissioner  of 
the  General  Land  Office,  and  the  President,  otherwise  a  patent  would  not  have 
been  issued.  We  will  not  permit  a  party  to  benefit  himself  by  suppressing  a  por- 
tion of  the  facts  when  he  applies  for  a  patent,  when  they  are  within  his  know- 
ledge. The  benefit  of  the  patent  must  inure  to  the  plaintiff,  who  is,  in  our  judg- 
ment, entitled  to  recover  the  land."  Kittridge'3  case  had  much  to  weaken  it,  and 
Breaud's  case  had  much  to  render  it  plausible.  Kittridge  had  been  guilty  of 
laches.  His  right  of  entry  accrued  on  the  3d  of  March,  1811.  He  suffered  years 
to  elapse  without  making  the  entry,  and  when  he  did  tardily  comply  with  the" offer 
of  the  government,  he  neglected  to  enter  as  much  as  he  was  entitled  to  enter,  and 
did  not  buy  the  deficit  in  the  rear  of  his  front  tract  until  after  the  Act  of  May 
11, 1820.  No  sale  under  the  5th  section  of  the  Act  of  3d  of  March,  1811,  was 
legal  without  a  corresponding  survey.  To  admit,  therefore,  thai  a  back  preemp- 
tor, who  is  bound  to  know  the  size  of  his  front  tract,  can,  to  humor  his  own 
whim  or  interest,  enter  part  of  his  back  preemption  at  one  time  and  enter  the 
remainder  many  years  after,  is  to  admit  that  the  surveying  department  is  the 
mere  slave  of  the  preemptor's  caprice,  and  is  bound  to  make  surveys,  ad  ivfini" 
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turn,  ttDtil  the  aggregate  of  sach  surveys  may  amount  to  the  contents  of  the  entire  khox. 
front  tract.  The  argumentum  ab  inconvenient i,  if  not  fatal  to  such  a  theory  of  puJiAx. 
partial  entries,  shows  at  least  that  those  entries  can  only  be  upheld  by  a  very 
strained  interpretation  of  the  equity  of  the  Act  of  3d  of  March,  1811,  and  the 
Acts  reviving  its  provisions  from  time  to  time.  On  the  other  hand,  the  position 
of  Breaud'g  entry  was  a  strong  one.  The  department  had  neglected  the  duty  of 
delineating  Kittridge'x  last  entry  on  the  map.  ♦  «  ♦  * 

The  preceding  portion  of  this  argument  has  proceeded  on  the  supposition  that 
the  formalities  accompanying  the  inception  of  plaintiffs'  title  are  legal.  But,  the 
legality  of  those  formalities  is  very  questionable.  Plaintiff's  title  is  founded  on 
the  first  and  second  sections  of  the  Act  of  20th  of  May,  1826.  The  second  sec- 
tion of  the  Act  declares  that  the  school  land,  authorized  to  be  located  by  the  first 
seetion,  "  shall  be  selected  by  the  Secretary  of  the  Treasury."  The  obvious 
intention  of  the  Act  is,  that  the  selection  shall  precede  the  appropriation,  and 
shall  be  made  by  an  indifferent  and  sworn  agent  of  the  government.  In  the  case 
at  bar  both  the  intent  and  letter  of  the  law  have  been  violated.  Selection  and 
appropriation  occurred  contemporaneously,  and  were  effected  not  by  an  agent  of 
the  government,  but  by  the  agent  of  th6  plaintiff,  by  a  party  whose  interests  aro 
opposed  to  the  interests  of  the  government,  and  who  is  not  restrained  by  the  obli- 
gations of  an  oath  or  of  an  official  station  from  pursuing  his  interst*^. 

The  policy  of  the  Act  of  1826  has  been  evaded,  as  well  as  the  spirit  and  let^ 
ter  of  the  Act.  Its  policy  is  to  discourage  floatSj  but  the  evasion  by  the  plain- 
tiff, if  upheld,  destroys  this  policy  and  makes  the  location  of  a  school  warrant 
dependent  on  the  pleasure  of  the  holder.  Floats  are  always  mischievons.  They 
are  continually  perverted  to  purposes  of  speculation  at  the  expense  of  the  actual 
settler.  The  case  before  this  court  is  a  significant  ilhistration  of  the  inconve- 
nience, immorality  and  injury  resulting  from  floats.  Had  the  Act  of  1826  been 
complied  with  in  this  case,  the  defendant  would  only  have  been  opposed  by  the 
government ;  private  interests  would  not  have  intervened  to  defeat  an  investiga- 
tion of  the  conduct  of  the  Register,  and  the  title  of  defendant ;  and  this  suit 
would  have  been  obviated.  There  can  be  no  float  by  intendment  of  law ;  for  it 
it  a  title  sui  generii — conferring  extraordinary  power  on  the  holder,  and  is  never 
created  but  by  express  law,  to  meet  an  express  emergency.  No  such  law  has 
been  invoked  by  plaintiff.  None  such  is  in  existence.  And  the  very  proceedings 
on  which  he  relies  to  maintain  his  float  commend  the  consideration  of  defendant's 
title  to  the  attention  of  this  court  Plaintiff's  entry  is  embraced  in  Report  28 
of  the  Register  at  New  Orleans.  That  entry,  in  obedience  to  the  3d  section  of 
the  Act  of  3d  August,  1854,  was  affirmed  by  the  Secretary  of  the  Interior, 
"  subject  to  the  legal  rights  of  others,  existing  at  the  time  said  selections  were 
made  known  at  the  District  Land  Office."  The  Record  throughout  shows  that 
defendant  had  an  incontestible  title  to  the  land  in  question,  at  the  time  of  plain- 
tiff's entry.  Therefore,  the  rights  of  the  defendant  were  saved,  and  plaintiff  took 
nothing  by  the  affirmance  in  Washington  of  his  pretended  location. 

It  is  important  to  observe,  that  the  register  did  not  refuse  plaintiff's  applica- 
tion on  the  ground  of  the  entry  by  Gayle  of  the  whole  S.  W.  quarter  of  sec.  35  ; 
he  "  refused  on  the  ground  that  the  S.  E.  quarter  of  section  35  had  been  selected 
for  schools,  per  State  school  warrant  No.  655,  under  Act  of  2Cth  May,  1826, 
and  the  lot  No.  2  of  the  S.  W.  quarter  of  said  section  was  claimed  hyMathew 
C.  Gayle,  per  certificate  No.  339.'),  under  Act  of  Congress  of  4th  September; 
1841."  Gayle  had  entered  the  whole  quarter,  but  the  entry  had  been  partly  can- 
celled, and  only  covered  the  S.  K.  quarter  of  the  S.  W.  quarter,  or  lot  two  of  the 
8.  W.,  at  the  time  of  plaintiff's  application. 

MbbricKi  0.  J.  The  plaintiff  claims,  in  virtue  of  a  patent  issued  by  the  State 
of  Louisiana,  the  north  half  of  the  south  west  quarter  and  lot  No.  1,  of  section 
35,  in  township  5,  range  9  east,  in  the  south  eastern  district  of  Louisiana,  west 
of  the  Mississippi,  containing  94  54-100  acres. 

The  defendant  claims  to  be  the  equitable  owner  of  the  land,  and  alleges  fraud 
on  the  part  of  the  plaintiff.  The  judgment  of  the  lower  court  being  in  favor  of 
the  defendant,  the  plaintiff  appeals. 

It  is  conceded,  that  the  title  is  out  of  the  government  of  the  United  States. 

It  appears  that "  on  the  11th  of  August,  1855,  James  Barron,  as  W,  K.  Knox's 
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K.WX  agent,  applied  to  the  Register  of  the  Federal  I^nd  Office  at  New  Orleans,  to 
PrLUAM.  locate  school  warrant  1233  on  the  entire  south  half  of  section  35,  township  5 
south,  of  range  9  east,  in  the  south  eastern  district,  Louisiana,  west  of  the  Mis- 
sissippi river.  The  warrant  issued  for  320  acres  due  T.  12  south,  R.  17  E.  The 
Register  replied  to  Mr.  BarroUj  in  answer  to  the  application,  that  the  warrant 
could  not  be  located  on  all  the  land  applied  for,  because  the  south-east  quarter  of 
the  section,  and  lot  2,  (or  the  south-east  quarter  of  the  south-west  quarter,)  had 
been  previously  disposed  of  by  the  United  States.  But  the  Register  added  that 
the  north  half  of  the  south-west  quarter,  and  lot  1,  (or  the  south-west  quarter  of 
the  south-west  quarter,)  were  vacant,  and  liable  to  location  by  the  plaintiff  under 
the  warrant  tendered.  But  Barron  declined  this  offer,  saying  that  Knox's  letter 
of  instructions  required  the  entry  of  all  the  south  half  of  the  section ;  that  plain- 
tiff's warrant  was  for  320  acres  ;  that  he  had  no  instructions  from  the  plaintiff 
to  locate  less  than  320  acres  ;  and  that,  if  he  could  not  get  the  entire  south  half 
of  the  section,  he  could  not  sacrifice  the  warrant  on  the  portion  offered  by  the 
Register.    That  portion  only   contained  94.52  acres." 

On  the  28th  day  of  November,  1855,  the  defendant  entered  the  94  52-100 
acres  by  preemption,  and  obtained  the  receiver's  receipt  for  the  purchase  money. 

Thus  matters  stood  until  the  20th  day  of  March,  1856,  when  it  appears  that 
the  Commissioner  of  the  General  Land  Office  was  induced  by  ex  parte  misrepre- 
sentations contained  in  a  letter  dated  March  12th,  1856,  to  order  the  defendant's 
entry  to  be  cancelled  and  the  land  to  be  entered  as  school  land,  under  William 
K.  Knox's  warrant  for  320  acres.  The  misrepresentation,  (as  it  is  quite  trans- 
parent from  the  letter  of  the  Commissioner,)  consisted  in  suppressing  the  fact, 
that  Knox's  agent  had  refused,  on  the  11th  of  August,  1855,  to  enter  the  smaller 
quantity  of  land  under  his  warrant  for  320  acres,  and  inducing  the  Commissioner 
to  suppose  that  the  plaintiff  had  applied  to  the  land  office  to  make  such  entry 
prior  to  the  entry  of  defendant  by  i)reemption  ;  wherciis,  in  truth,  he  had  refused 
to  sacrifice  his  warrant.  The  defendant,  therefore,  by  his  entry,  which  was  legally 
and  rightfully  made,  obtained  an  equitable  right  which  cannot  be  defeated,  and 
plaintiff's  title  must  be  held  to  enure  to  the  benefit  of  the  defendant. 

In  a  recent  review  of  the  law  on  this  subject  the  Supreme  Court  of  the  United 
States  said  : 

"  The  question  is,  have  courts  of  justice  power  to  examine  a  contested  claim 
to  a  right  of  entry  under  the  preemption  laws,  and  to  overrule  the  decision  of  the 
Register  and  Receiver,  confirmed  by  the  Commissioner,  in  a  case  where  they  have 
been  imposed  upon  by  ex  parte  affidavits,  and  the  patent  has  been  obtained  by 
one  having  no  interest  secured  to  him  in  virtue  of  the  preemption  laws  to  the 
destruction  of  another's  right,  who  had  a  preference  of  entry,  which  he  preferred 
and  effected  in  due  form,  but  which  was  defeated  by  ftilse  swearing  and  fraudulent 
contrivance  brought  about  by  him  to  whom  the  patent  was  awarded  ?" 

"  The  general  rule  is,  that  where  several  parties  set  up  conflicting  claims  to  pro- 
perty, with  which  a  special  tribunal  may  deal,  as  between  one  party  and  the  Govern- 
ment, regardless  of  the  rights  of  others,  the  latter  may  come  into  the  ordinary 
courts  of  justice  and  litigate  the  conflicting  claims.  Such  was  the  case  of  Come- 
gys  V.  Vasse,  1  Peters,  212,  and  the  case  before  us  belongs  to  the  same  class  of 
ex  parte  proceedings ;  nor  do  the  regulations  of  the  Commissioner  of  the  General 
Land  Office,  whereby  a  party  may  be  heard  to  prove  his  better  claim  to  enter, 
oust  the  jurisdiction  of  the  courts  of  justice.  We  announce  this  to  be  the  settled 
doctrine  of  this  court." 
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The  court  proceeds,  "  It  was  in  efiect  so  held  in  the  case  of  Liftle  v.  State  of         kwx 
Arkansas^  9  Howard,  3*28,  next  in  the  case  of  Cunningham  v.  Ashley,  14  Howard,        Puiuam. 
and  again  in  the  case  ot  Bernard  v.  Ashley,  18  Howard,  44."  Jones  v.  McMasters, 
20  Howard  Rep.  p.  8. 

This  court  held  the  same  doctrine  in  the  case  of  Wiggins  v.  Guier,  13  An.  356. 
The  plaintiff,  John  H,  Knox,  has  no  better  right  than  his  immediate  vendor,  W, 
K.  Knox, 

The  jadgment  of  the  lower  court,  which  deprives  the  plaintiff  of  the  unjust  ad- 
vantage obtained  by  his  ex  parte  representations,  must  be  affirmed. 

Judgment  affirmed. 


RiBDELL  V,  Jackson. 

Plaintiff  and  defendant  purchased  on  the  samoday  contiguous  lots  of  ground,  from  the  same  vendor, 
with  valuable  improvements  thereon,  the  buildings  on  the  one  lot  being  divided  from  the  buildings 
on  the  other  lot,  by  a  wall  in  common  ;  both  acknowledged  possession  of  the  lots,  &c.,  thus  sold  ; 
and  both  acta  of  sale  referred  to  the  same  plan  for  limits.  In  a  contest  of  boundary  between  plain- 
tiff and  defendant,  a  survey  was  ordered,  which  showed  that  the  plan  referred  to  was  erroneous, 
and  that  plaint4ff,  to  get  the  quantity  of  land  called  for  in  his  title,  made  in  accordance  with  this 
erroneous  plan,  would  encroach  upon  the  improvements  of  defendant.  Hdd :  That  as  the  buildings 
designated  in  the  act  of  sale  appear  to  constitute  by  far  the  most  valuable  part  of  the  thing  sold, 
they  most  control  an  alleged  measure  of  invisible  lines  falsely  stated  in  the  plan  referred  to,  by  a 
carelc£3  or  incompetent  surveyor. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
J.  Dunlap,  for  plaintiff.    Durant  <fe  Hornor  and  L.  Peirce,  for  defendant 
and  appellant. 

Buchanan,  J.  Plaintiff  and  defendant  purchased  on  the  same  day,  of  the 
same  vendor,  contiguous  lots  of  ground,  with  buildings  errccted  thereupon,  the 
buildings  on  the  one  lot  being  separated  from  the  buildings  on  the  other  lot  by  a 
wall  in  common  at  the  time  of  the  sale. 
The  description  of  the  thing  sold,  in  plaintiff's  title,  is  as  follows : 
^  A  certain  lot  of  ground,  lying  and  being  in  the  square  bounded  by  Canal, 
Common,  Circus  and  Phillippa  streets,  designated  by  the  number  one  on  a  plan 
drawn  by  Henry  Mullhawen,  architect  and  civil  engineer,  on  the  13th  day  of 
July,  1846.  Said  lot  No.  1  measuring  29  feet  1  inch  front  on  Phillippa  street, 
26  feet  3  inches  in  the  rear,  135  feet  10  inches  and  4^  lines  on  one  line,  and  134 
feet  on  the  line  separating  it  from  lot  No.  2  ;  on  which  lot  of  ground  is  a  three 
story  brick  dwelling  house,  kitchen  and  dependencies;  the  whole  rented  at  the 
rate  of  nine  hundred  dollars  per  annum  to  the  1st  of  November,  1846." 
The  description  of  the  thing  sold,  in  defendant's  title,  is  as  follows  : 
"  A  certain  lot  of  ground,  lying  and  being  in  the  square  bounded  by  Canal, 
Common,  Circus  and  Phillippa  streets,  designated  by  the  No.  two,  on  a  plan  drawn 
by  Henry  MulUiausen,  architect  and  civil  engineer,  on  the  13th  of  July,  1846. 
Said  lot  measures  30  feet  2  inches  front  on  Philippa  street,  26  feet  6  inches  in 
the  rear,  134  feet  on  the  line  dividing  the  same  from  the  lot  No.  1,  and  132  freet 
4  lines  on  the  line  dividing  the  same  from  lot  No.  3  ;  on  which  lot  of  ground  is 
a  three  story  brick  dwelling  house,  kitchen  and  dependencies,  the  whole  now 
rented  at  the  rate  of  one  thousand  and  fifty  dollars  per  annum  to  the  Ist  of  No- 
vember, 1847." 
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Rmnu.  The  vendees  acknowledge  possession  of  the  respective  lots,  &c.,  thus  sold,  and 

jAGKBocf.        have  been  in  possession  thereof,  respectively,  ever  since. 

On  the  1st  of  May,  1855,  nearly  nine  years  after  the  sale,  the  plaintiff  insti- 
tuted this  suit,  alleging  that  the  line  of  one  hundred  and  thirty-fonr  feet  men- 
tioned in  both  conveyances  as  the  line  dividing  the  two  lots  numbers  one  and 
two,  had  never  been  run  and  marked  by  meets  and  bounds  ;  and  that  defendant, 
adopting  another  and  false  boundary  line,  has  taken  possession  of  and  has  occu- 
pied and  enjoyed,  since  the  8th  of  August,  1846,  a  large  and  valuable  portion  of 
plaintiff's  lot,  number  one. 

The  petition  prays  that  the  line  of  division  between  lots  number  one  and  two, 
may  be  fixed  and  marked  by  limits,  and  established  by  a  decree,  and  for  damagea 
The  answer  is  a  general  denial. 

Surveyors  were  appointed  to  run  this  division  line ;  and  by  their  report  and 
testimony,  it  appears  that  a  line  following  the  party  wall  which  separates  the 
houses  of  plaintiff  and  defendant,  will  not  give  plaintiff  the  quantity  of  land 
called  for  by  his  title ;  but  that  MuUhausen's  plan  is  erroneous,  and  the  line  of 
134  feet  called  for  by  the  title,  and  exhibited  on  that  plan,  can  only  be  had 
by  drawing  a  crooked  line  from  front  to  rear,  which,  while  it  enlarges  the  apari- 
menta  of  plaintiff  will  encroach  upon  thoee  of  defendant. 

One  of  the  surveyors  who  ran  the  line  testifies.  "  The  line  which  is  claimed 
by  the  plaintiff  as  the  true  line,  would  run  through  the  entry  of  defeudant's 
house  ;  at  the  widest  part  it  is  four  feet,  four  and  a  half  inches  from  the  center 
of  the  wall.  The  next  door  to  the  defendant's  house  are  the  parlors  of  plaintiff. 
If  this  line  were  to  be  made,  it  would  enlarge  the  parlor  of  Dr.  Riddell,  plain- 
tiff, and  his  yard  and  the  rooms  up  stairs  over  the  parlor.  The  line  claimed  by 
plaintiff  would  not  give  him  any  additional  front  on  Philippa  street,  or  on  the 
alley  in  the  rear.  It  would  involve  an  entire  new  wall  between  the  parties— and 
would  compel  a  modification  of  defendant's  passage  way  or  entry,  and  of  the  up- 
per portion  of  his  house  also  above  the  entry." 

This  claim  of  plaintiff  cannot  be  sustained.  It  is  founded  upon  a  plan  exhibit- 
ing a  line,  which  is  admitted  on  all  hands  to  be  erroneous ;  and  it  leaves  cot  of 
view  that  important  portion  of  the  description  of  the  thing  sold,  which  concerns 
the  improvements,  llie  titles  of  the  two  parties  are  of  equal  dignity.  Both 
are  of  the  same  date,  and  have  the  same  author.  The  plaintiff  acquired  a  three 
story  brick  dwelling  house,  kitchen  and  dependencies,  ihen  under  lease  at  a  rent 
of  nine  hundred  dollars.  The  defendant  acquired  a  three  story  brick  dwelling 
house,  kitchens  and  dependencies,  then  under  lease,  at  a  rent  of  one  thousand  and 
fifty  dollars. 

These  designations  of  visible  objects,  constituting  by  far  the  most  valuable 
part  of  the  thing  sold,  must  control  an  alleged  measure  of  invisible  lines,  fitoely 
stated  by  an  incompetent  or  careless  surveyor. 

The  plaintiff  knew  what  he  was  purchasing,  for  he  acknowledged  himself,  in 
the  act  of  sale,  to  be  in  possession  of  the  thing  purchased. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  there  be  judgment  in  favor  of  the  defendants  and  appel- 
lants, with  costfl  in  both  courts. 
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£.  HiESTAND  V.  Cmr  of  New  Orleans. 


An  anigiuneni  of  errors  In  tho  Sapreme  Oourt,  ondor  Art.  897  of  tho  Code  of  Practice,  is  not  neceenry 
when  the  case  wss  decided  in  the  court  below  on  an  exception  to  the  sufflclency  of  the  plaintiff 's 
petition. 

The  plaintiff'  la  not  ooand  to  administer  proof  of  the  allegations  of  his  petition  which  are  not  denied  by 
the  answer. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HotoeU,  J. 
Plaintiff  in  pro.  per,    /.  J,  Michel^  for  defendant  and  appellant. 

Spopfobd,  J.  The  defendant  has  appealed  from  the  judgment  of  the  District 
Court  in  fikvor  of  the  plaintiff. 

There  is  neither  evidence,  statement  of  fikcts,  nor  bill  of  exceptions  in  the  re- 
cord, and  the  case  was  not  tried  by  a  jury. 

In  such  cases  the  rule  of  practice  is  imperatiye.  "  The  appellant  who  does  not 
rely,  whoUy  or  in  part,  on  a  statement  of  facts,  an  exception  to  the  Judge's  opinion 
or  special  verdict,  to  sustain  his  appeal,  but  on  an  error  of  law  appearing  on  the 
&ce  of  the  record,  shall  be  allowed  to  allege  such  error,  if  within  ten  days  after 
the  record  is  brought  up  he  files  in  the  Supreme  Court  a  written  paper  stating 
specially  such  errors  as  he  alleges ;  otherwise,  his  appeal  shall  be  rejected."  0. 
P. 897. 

It  being  too  late  to  file  an  assignment  of  errors  now,  and  none  having  been  filed, 
the  motion  to  dismiss  must  prevail.  . 

Appeal  dismissed. 


Sahe  Cass — On  a  Be-hbabikg. 

Spoppobd,  J.  Considering  that  the  case  went  off  in  the  court  below  *upon  an 
exception  to  the  sufficiency  of  the  plaintiff's  petition,  which  admitted  all  the  al- 
legations of  fact  therein  contained  to  be  true,  and  that  in  Wood  v.  Henderson, 
2  An.  220,  no  assignment  of  errors  was  held  necessary  in  this  class  of  cases. 

It  is  ordered,  that  the  judgment  dismissing  this  appeal  be  set  aside,  and  the 
cause  set  down  for  trial  upon  its  merits. 


Sake  Case — On  the  Mebits. 

Merbick,  C.  J.  The  plaintiff  alleges  that  he  was  elected  Assistant  City  At- 
torney in  the  month  of  April,  1855,  for  the  city  of  New  Orleans ;  that  he  entered 
upon  the  duties  of  his  office  and  continued  to  discharge  the  same  until  the  19th 
day  of  July,  1856  ;  that,  while  in  office,  he  instituted  suits  and  obtained  judg- 
ments in  favor  of  said  city,  in  the  various  courts  and  before  the  several  justices  of 
the  peace,  on  tax  bills,  licences,  &c.,  due  the  city,  amounting  in  the  aggregate  to 
upwards  of  9400,000  ;  that  he  is  entitled  by  law  to  five  per  cent  upon  the  amount 
of  the  judgments  so  obtained ;  that  when  he  went  out  of  office  there  remained,  and 
ftin  remain,  uncollected  judgments  to  the  amount  of  9167,793  36,  as  set  forth 
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in  the  account  annexed  to  the  petition,  on  which  his  commissions  amount  to  the 
New  QBuum.  sum  of  eight  thousand  six  hundred  and  two  22-100  dollars ;  that  since  he  went 
out  of  office  petitioner  has  offered  to  the  city  authorities,  if  they  would  authorize 
him  so  to  do,  to  collect  and  pay  said  jadgments  into  the  city  treasury  without 
any  charge  whatever  to  the  city,  except  the  commissions  to  which  he  is  by  law 
entitled  for  obtaining  said  judgments,  which  liberal  offer  was  rejected  by  the  city ; 
that  judgment  was  rendered  against  the  defendant  in  said  suits,  for  the  amounts 
claimed  and  the  interest  allowed  by  law,  and  five  per  cent,  on  the  amount  of  the 
judgment  for  Assistant  City  Attorney's  fees,  costs,  &c.,  and  that  the  city  having 
80  refused  to  permit  him  to  collect  said  judgments,  in  order  to  get  his  commissions, 
he  is  wholly  without  remedy  for  the  collection  thereof,  and  that  said  city  is  in 
law  and  equity  bound  to  pay  him  for  his  said  commissions.'  He  prays  for  judg- 
ment tor  98602  22. 

To  this  petition  the  defendant  first  filed  an  exception,  averring  *'  that  plaintiff 
by  his  own  showing,  sets  forth  no  ground  of  action  against  the  exception,"  and 
prayed  for  a  dismissal  of  the  suit. 

Afterwards,  on  motion  of  defendant's  counsel,  it  was  ordered  that  the  exception 
should  be  "  transferred,  to  be  tried  with  the  merits,  and  that  said  exception  be 
taken  as  answer  to  plaintiff's  petition  herein." 

The  plaintiff  having  filed  a  supplemental  petition,  praying  for  a  trial  by  jury, 
it  was  agreed  by  counsel  that  the  jury  should  be  waived  and  the  cause  sabmitted 
to  the  court  on  the  pleadings,  either  party  having  the  right  to  file  a  brief. 

There  was  judgment  in  favor  of  the  plaintiff  for  the  amount  sued  for,  and  the 
city  appeals. 

The  first  point  made  by  the  counsel  for  the  appellant  is  disposed  of  by  the 
single. remark,  that  after  the  parties  had  consented  that  the  exception  should  be 
taken  for  an  answer,  it  could  no  longer  be  treated  as  an  exception.  It  was  what 
defendant's  counsel  intended,  viz :  an  answer,  and  his  defence  must  stand  or  fall 
with  it. 

The  second  ground  is,  that  the  District  Judge  erred  in  considering  the  plea  as 
an  answer  admitting  all  the  facts  when  in  truth  the  answer  admits  nothing. 
When  we  come  to  examine  the  answer  we  do  not  find  any  denial  of  the  allega- 
tions contained  in  the  petition.    The  only  issue  raised  is  one  of  law. 

The  plaintiff  is  not  bound  to  administer  proof  of  the  allegations  of  his  petition 
which  are  not  deni3d  by  the  answer.    Akin  v.  Bedford^  4  N.  S.  616  ;  19  L.  R.  90. 

The  allegations  contained  in  the  petition  must,  therefore,  be  taken  as  true  or 
proven. 

But  it  is  contended,  that  the  judgment  when  rendered  against  a  party  on  a  tax 
bill  embraces  two  objects,  one  the  tax  and  interest  belonging  to  to  the  city,  the 
other  the  five  per  cent,  allowed  the  City  Attorney  by  the  Act  of  1853,  p.  86. 
The  answer  to  this  is,  that  the  judgment  with  its  incidents  is  renderd  in  fkvor  of 
the  city,  and  after  the  city  has  refused  to  allow  the  City  Attorney  to  ooDect 
these  judgments,  it  cannot  be  heard  to  say  that  the  City  Attorney  has  an  intereet 
in  them  still  to  the  amount  of  his  fees,  and  that  he  can  claim  them  when  ooQeeted 
of  his  successor. 

Our  attention  is  called  to  the  case  of  Hiestand  v.  Labat,  11  An.  30,  and  the 
correctness  of  that  decision  is  questioned.  It  was  there  admitted,  that  the  ques- 
tion  decided  in  that  case  was  not  free  from  difficulty.  But  after  due  roBectioD 
we  are  not  satisfied  that  any  principle  more  satisfactory  can  be  adopted  thaa  the 
one  upon  which  the  decision  is  b^sed. 
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It  is  urged  against  that  decision,  that  it  declares  that  the  fee  of  the  City  Atr 
torney  is  earned  by  the  rendition  of  the  judgment,  and  that  his  successor  will  not  Kiw  oituAsa. 
receive  anything  for  collecting  these  judgments,  and,  therefore,  will  be  negligent, 
because  without  interest,  in  their  collection.  He  will  have  the  same  interest  in 
the  fees  in  the  hands  of  his  successor,  and  it  will  be  in  the  power  of  the  city,  if 
sued  for  the  fees  of  the  Assistant  City  Attorney,  to  defend  the  suit  on  the  ground 
that  he  has  been  negligent  in  the  discharge  of  his  duties,  if  such  be  the  fact. 

Judgment  aflSrmed. 

Spoffobd,  J.,  took  no  part  in  the  decision  of  this  cause. 


J.  F.  Rin^E  V.  J.  McCoBMicK. 


Where  an  instrnctiOD  to  the  jnrj  was  uked  for,  which  might  have  been  anderetood  by  the  Jury  as 
intunatiog  the  opinion  of  the  Judge  upon  the  fkcta  of  the  caae— HeU;  That  sooh  Inatniction  was 
properly  refused  ;  that  the  instructions  of  the  Judge  to  the  Jury  should  be  embodied  In  a  form  to 
avoid  instracting  the  Jury  upon  the  ftcts. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Roman,  J. 
Beatty  dt  Bush,  for  plaintiff.     C.  Belcher,  for  defendant  and  appellant. 

Buchanan,  J.  The  question  involved  in  this  case,  is  the  right  to  a  note  for 
six  hundred  dollars,  made  in  favor  of  a  person  deceased,  of  whom  plaintiff  is  ad- 
mioistrator.  The  note  is  in  possession  of  the  defendant,  who  pleads  that  it  was 
transferred  to  him  for  a  valuable  consideration  by  the  deceased. 

The  issue  was  tried  by  a  jury,  who  found  for  the  plaintiff. 

The  case  turned  in  a  great  measure  upon  the  credit  to  be  attached  to  the  testi- 
mony of  witnesses  examined  for  defendant.  Those  witnesses  were  seen  and  heard 
by  the  jury,  and  were  probably  known  to  them,  being  residents  of  the  same  parish. 
Ad  inspection  of  the  record  has  not  convinced  us  that  the  jury  has  done  injustice 
by  their  verdict. 

A  bill  of  exceptions  was  taken  by  the  counsel  of  defendant  to  the  refusal  of  the 
District  Judge  to  charge  the  jury,  that  the  possession  of  the  note  by  defendant 
.  was  a  circumstance  which  might  be  considered  by  the  jury  as  corroborating  the 
testimony  of  the  witness  offered  to  prove  the  transfer,  under  the  Article  2257  of 
the  Code.  The  Judge  charged  that  the  fact  of  possession  might  be  considered 
and  weighed  by  the  jury  together  with  the  other  circumstances  and  the  evidence 
of  the  case.  There  was  no  error  in  this  ruling.  It  is  the  duty  of  the  Judge  to 
avoid  instructing  the  jury  upon  the  facts,  and  the  form  in  which  the  Ji  dge  em- 
bodied his  instruction  conveyed  the  proper  idea  to  the  jury.  The  instruction 
asked  and  refused  might  have  been  understood  by  the  jury  as  intimating  an 
opinion  of  the  Judge  upon  the  facts  of  the  case,  and  thus  have  produced  an  ille- 
gal eflfect 

Judgment  aflirmed,  with  costs. 
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Frost  &  Co.  v.  J.  B.  Whttis — ^White  &  Whidden,  Intervenors. 

tile  interest  of  a  Dtm-reeident  In  the  property  of  a  foreign  conunercial  firm,  may  be  attached  tor  a  debt 

due  to  a  citizen  of  thia  State. 
When  parties  intervene,  and  bond  property  attached,  they  are  estopped  fh)m  denying  the  toct  that 

there  is  any  property  attached,  baviog  by  the  act  of  giving  bond  Judicially  admitted  it. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Houfell,  J. 
Simonds  4t  Fenner,  for  plaintiff  and  appellants.    Singleton  S  Clack,  for 
defendant. 

Land,  J.  This  suit  was  commenced  by  attachment  for  the  indiyidual  debt  of 
the  defendant,  a  partner  in  the  commercial  firm  of  White  A  Whidden,  domiciled 
in  the  State  of  Arkansas,  and  property  belong ng  to  the  partnership  was  seized 
under  the  writ  The  defendant  wiw  personally  cited.  The  firm  of  White  d  Whid- 
den intervened  in  the  suit,  bonded  the  property  attached,  and  moved  to  dissolve 
the  writ  of  attachment  substantially  on  the  following  grounds  : 

1.  Because  the  partnership  property  of  the  firm  of  White  d  Whidden  was  not 
subject  to  attachment  for  the  individual  debt  of  White. 

2.  Because  the  surety  on  the  attachment  bond  did  not  possess  the  qualities 
rec^uired  by  law. 

3.  Because  no  property  was  in  fact  attached. 

First.  The  defendant  is  a  non-resident,  and  his  property,  rights  and  credits  of 
every  kind,  are  liable  to  be  seized  for  the  payment  of  his  debts  under  our  attach- 
ment laws.    0.  P.,  Arts.  239,  256. 

The  partner  of  the  defendant  is  also  a  non-resident,  and  cannot  invoke  in  his 
behalf  the  rule  recognized  in  the  case  of  Shirley  et  d.  v.  Owners  of  Steamer  Bride, 
6  An.  260. 

The  attachment  in  this  State,  of  the  interest  of  a  non-resident  in  the  property 
of  a  foreign  commercial  firm,  for  a  debt  due  a  citizen  of  this  State,  is  not  for- 
bidden by  any  law,  or  opposed  by  any  consideration  of  public  policy,  but  on  the 
contrary,  is  recommended  as  a  matter  of  remedial  justice  in  favor  of  our  own 
citizens. 

The  claims  of  partnership  creditors  or  other  persons,  will  be  heard  and  enforced 
when  properly  presented  and  satisfactorily  established.  It  will  be  a  proper  time 
to  consider  such  claims,  when  the  parties  in  interest  present  them  for  adjudica- 
tion. The  court  will  not  presume  the  existence  of  demands  against  the  property 
attached  in  the  absence  of  evidence  to  the  contrary. 

Secondly.  The  surety  on  the  attachment  bond  possessed  all  the  qualities 
required  by  law.  He  was  capable  of  contracting,  was  solvent,  and  had  property 
8u£Scient  to  answer  for  the  amount  of  the  obligation,  and  resided  within  the  juris- 
diction of  the  court.    C.  C.  3011. 

Thirdly.  The  intervenors  judicially  admitted  that  property  had  been  attached 
by  the  Sheriff  under  the  writ  issued  in  this  case,  bonded  the  property  attached, 
and  gave  a  description  of  it  in  their  bond  for  its  release. 

Under  these  circumstances,  they  are  concluded  by  their  judicial  admission  of 
the  fiict,  and  are  estopped  from  denying  its  truth.  DerUo/n  v.  Erwin,  5  An.  18. 

The  writ  of  attachment  was  erroneously  set  aside  by  the  District  Judge. 

It  is,  therefore,  ordered,  a4judged  and  decreed,  that  the  judgment  be  avoided 
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and  reversed,  bo  far  as  it  dissolves  the  writ  of  attachment  issued  in  this  case,  and 

that  said  writ  be  reiDstated,  and  the  privilege  of  plainti£&  on  the  property        wmn. 

attached  be  recc^nized  and  enforced ;  and  that  the  jndgment  be  affirmed  so  far  as 

it  condemns  the  defendant  to  pay  the  debt  sued  for,  with  interest  and  costs.    It  is 

ftirther  decreed,  that  the  defendant  and  appellee  pay  the  costs  of  both  conrts. 


Thohas  K.  Price  et  al.  v.  0.  M.  Emerson. 

A  party  claiming  title  to  a  promisaoty  note  under  an  order  and  sale  made  in  proceedings  in  banlcmptcjr, 
iB  not  bound  to  produoe  in  evidence  a  tranecrlpt  of  all  the  proceedings. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Benjamin,  Bradford  d&  Finney,  for  plaintifik  and  appellants.    Durant  dt 
Homor,  for  defendant. 

Land,  J.  The  defendant  is  sued  as  maker  of  three  several  promissory  notes, 
payable  to  the  order  of  John  McHenry,  and  by  him  endorsed  in  blank. 

The  defendant  pleaded,  with  other  matters  of  defence,  the  want  of  title  in  the 
plainti£&  to  the  notes  sued  on. 

On  the  trial  the  defendant  offered  in  evidence  a  transcript  of  the  record  of  the 
proceedings  in  the  matter  of  the  bankruptcy  of  Thonuis  K.  Price,  (the  original 
holder  of  the  notes,)  in  the  United  States  District  Court  for  the  Middle  District 
of  Tennessee,  to  prove  that  the  plaintiff.  Price,  had  surrendered  his  interest  in 
said  notes,  and  that  it  had  thus  passed  to  his  assignee  in  bankruptcy.  To  rebut 
this  evidence  the  plaintiflfs  offered  a  transcript  from  the  same  court  for  the  pur- 
pose of  showing  an  order  to  the  assignee  to  sell  the  choees  in  action  of  the  bank- 
mpta  with  their  other  property,  and  that  a  sale  of  the  same  had  been  made  to 
A.  W,  Johnson,  one  of  the  plaintifils  in  this  suit. 

To  the  introduction  of  this  evidence  the  defendant  objected  on  the  ground, 
that  the  transcript  did  not  purport  to  be  a  complete  and  perfect  record  of  the 
proceedings  in  bankruptcy,  but  only  contained  extracts  from  the  same.  This  ob- 
jection was  sustained  by  the  court,  and  the  plaintiffs  excepted. 

The  District  Judge  erred.  It  was  held  by  this  court  in  the  case  of  the  Succes- 
sion of  Stafford,  2  An.  886,  that  in  mortuary  and  insolvent  proceedings  the  pro- 
daction  of  the  entire  record  has  never  been  required  in  practice,  and  that  there  is 
no  reason  why  it  should  be. 

A  party  claiming  title  to  a  promissory  note,  under  a  decree  and  judicial  sale, 
IS  DOt  bound  to  produce  in  evidence  the  whole  of  the  record.  Wilson  v.  Munday, 
5L.483. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law,  with  instruc- 
tions to  the  District  Judge  to  receive  in  evidence  the  transcript  oflbred  by  the 
plalnttfis.  And  it  is  further  ordered,  that  the  defendant  pay  the  cost  of  this 
appeal. 
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MARcnfl  HuNTEB  et  al.  v.  J.  M.  Bkll,  Sheriff. 

Vie  freaeripttoii  of  lixty  days  against  ■liIpB  and  TeBsels,  has  referenca  to  the  time  of  aosorttag  tlw 
prtvilege  by  lalL    The  right  of  privilege  is  fixed  by  the  Jadgment. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Gaither  d  MePheeters,  for  plaintifis.     C.  A.  Taylor,  for  defendant  and  ap- 
{>ellant. 

BccHANAv,  J.  This  is  an  appeal  by .  the  Sheriff  of  the  parish  of  Orleans, 
from  a  judgment  condemning  him  in  damages  for  seizing  the  ship  St.  Peter,  un- 
•der  &Jieri  facias  issued  upon  a  judgment,  which  gave  a  privilege  upon  the  ship 
rSt.  Peter. 

TIks  case  cannot  be  distinguished  in  principle  from  that  of  Elmore  v.  Hufty, 
13  An.  227. 

The  appellee's  counsel  contends  that  the  privilege  was  lost  by  the  lapse  of  six- 
ty dcys  between  the  judgment  allowing  the  privilege,  and  the  levying  of  the  /. 

The  prescription  of  sixty  days  against  privileges  upon  ships  and  vessels,  recog- 
inizei  by  many  decisions,  has  reference  to  the  time  of  asserting  the  privilege  by 
.suit  Wc  have  been  referred  to  no  authority  for  the  doctrine  maintained  by  ap- 
ipellee.    The  right  of  privily  is  fixed  by  the  judgment. 

It  is,  therefore,  adjudged  and  decreed,  that  as  regards  the  appellant,  John  M. 
tBellythe  jadgment  of  the  court  below  be  reversed,  and  that  there  be  judgment  in 
fiftvor  of  said  Bdlt  and  agunst  plaintifls  and  appellees,  with  costs  in  both  courts. 


C.  H.  HoRTON  V.  Thornhill  &  Co. 


14   1« 
Oui2 
(lOB  tf6      AnlnteiOtcutory  order  upon  a  party  to  a  suit,  to  produce  on  a  given  day  and  hour  the  books  named,  and 

file  the  sanft.with  the  Clerk,  is  not  such  an  order  as  will  work  an  irreparable  lnU^iT,  and,  ooose- 

•^ueot^,  it  cannot  be  appealed  from. 

APPEAL  from  the  Pifth  District  Court  of  New  Orleans,  Eggleston,  J. 
I.  Henderson  and  Glenn  A  Chalmers,  for  plaintiff.    Kennedy  dt  Miles,  for 
defendants  and  appellants. 

Miau-CK,  C.  J.    There  is  a  motion  in  this  case  to  dismiss  the  appeal. 

The  Slit  is  brought  to  recover  a  salary  a£?  a  book-keeper.  The  defence  to  the 
aetion  is  incompetency.  Defendants  allege  that  plaintiff's  work  was  most  un- 
skilfully done — errors  of  the  gravest  kind  frequently  occuring  in  his  entries  and 
calculations. 

Plaintiff^  in  order  to 'show  his  competency,  ()btained  an  order  upon  the  defend- 
ants to  produce  on  a  given  day  and  hour  the  b  ooks  named  in  the  order,  and  file 
the  same  with  the  Cleric. 

The  defendants,  after  an  unsuccessful  attempt  to  set  aside  the  order,  take  the 
present  appeal,  alleg^'ng  that  the  order  will  work  an  irreparable  iigury.  A  wit- 
ness says  that  it  would  b  e  impossible  for  such  a  house  as  that  of  defendants  to  get 
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along  for  a  single  day  without  the  books  named  in  the  order ;  that  they  conld        H<»zoir 
not  make  oat  an  account  of  sales  or  write  letters,  and  that  the  whole  bosiness 
would  be  in  &ct  locked  up,  and  the  result  would  be  a  Tery  great  injury  to  the 
house. 

It  does  not  appear  that  it  is  the  object  of  the  District  Court  to  detain  the  books 
longer  than  a  few  hours  during  the  trial  in  order  that  they  may  be  examined  by 
the  Judge  or  experts  to  rebut  the  allegations  in  defendants'  answer.  It  is  not  to 
be  presumed  that  the  District  Judge  will  allow  them  to  be  detained  one  moment 
longer  than  required,  or  that  he  will  withhold  them  from  defendants  except  while 
they  are  actually  under  examination.  The  law  requires  him  to  fix  a  day  certain 
for  their  production,  and  we  will  presume  that  it  is  the  day  fixed  for  the  trial. 
2  An.  12. 

The  order  made  by  the  District  Judge  appears  to  be  clearly  within  the  powers 
conferred  upon  courts  of  justice ;  C.  P.  140, 473, 475,  918  ;  and  we  must  sup- 
pose he  will  exercise  the  same  in  a  manner  to  occasion  the  least  inconvenience  to 
the  parties. 

A  witness  has  testified  that  this  order  if  enforced  even  for  a  day,  will  work  a 
very  great  injury. 

His  opinion  must  be  construed  by  the  provisions  of  the  Code  of  Practice. 

The  law  gives  to  the  suitor  the  right  to  the  production  of  books  for  certain 
purposes,  and  has  made  no  exception  on  account  of  mere  inconvenience  to  the 
opposite  party.  This  inconvenience  the  law  does  not  admit  as  an  element  of 
damage  in  the  controversy,  and  has  provided  no  mode  for  its  estimation.  How, 
then,  can  this  collateral  matter  be  made  an  independent  ground  of  appeal  ?  How 
much  damage  will  it  occasion  ?  Will  it  amount  to  over  three  hundred  dol- 
lars? 

The  same  sort  of  inconvenience  occurs  when  a  party  is  called  upon  to  answer 
interrogatories  on  &cts  and  articles.  It  will  be  no  defence  to  say,  that  his  opera- 
tions are  large  and  that  the  time  required  to  answer  will  interfere  with  large 
contr^ts  and  speculations,  and  occasion  him  much  damage.  The  excuse  cannot 
be  admitted  ;  he  must  answer  or  suffer  the  penalty  fixed.  So,  too,  of  the  witness 
brought  in  by  attachment ;  he  cannot  prove  by  his  clerks  the  very  great  injury 
his  business  will  sustain  in  his  absence,  and  appeal  from  the  order  directing  the 
attachment. 

These  inconveniences,  as  already  observed,  the  law  does  not  admit  to  be  in- 
juries and  will  not  permit  to  be  estimated  further  than  is  done  in  the  taxed 
costs. 

Viewing  the  testimony  of  the  witness  under  the  light  of  the  Code  of  Practice, 
we  are  unable  to  say  that  the  order  complained  of  can  work  an  irreparable 
injury  which  will  sustain  the  appeal.    12  An.  87. 

Appeal  dismissed. 
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\w^ 


C.  RiGHABD  V.  Ben.  Butman. 

Where  a  sutt  is  broaght  a^iut  the  surety  who  is  bound  in  aoUio  with  the  drawer  of  the  draft  Itar  tt> 
payment,  prescription  is  thereby  interrupted  as  to  the  principal  debtor ;  It  will  oommsDoe  to  raa 
again  from  the  date  of  the  Judgment  against  the  sarety. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Tammany,  Beale,  J. 
/.  C.  David,  for  plaintiff.     T.  A.  Bartlett,  for  defendant  and  appellant 

Land,  J.  The  defendant  is  saed  as  the  drawer  of  a  draft,  dated  March  Ist, 
1850,  payable  ninety  days  after  date,  to  his  own  order,  and  accepted  by  the 
drawees,  Butman  ^  Co. 

The  draft  has  the  following  endorsement  upon  it :  ''I  agree  to  bind  myself  for 
the  amount  of  this  note  when  due." 

(Signed)  A.  Wintebcast. 

After  maturity,  the  plaintiff  sued  Wintercast,  obtained  judgment  against  him, 
and  caused  an  execution  to  issue,  which  was  returned  nuUa  bona. 

The  citation  was  served  on  Wintercast  on  the  31st  of  January,  1851. 

The  plaintiff  alleges  that  Wintercast  was  a  debtor  insdido,  with  the  defendant, 
and  that  the  judgment  against  him,  is  a  bar  to  the  plea  of  prescription  by  the 
defendant. 

The  defence  in  the  lower  court,  was  the  general  issue.  The  want  of  protest 
and  notice  of  non-payment,  and  novation — and  in  this  court,  the  defendant  has 
pleaded  the  prescription  of  five  years. 

Whether  the  defendant  was  a  member  of  the  firm  of  Butman  4k  Co.,  the  acoqh 
tors  of  the  draft  does  not  appear.  It  is,  however,  only  necessary,  as  the  case  is 
before  us,  to  consider  the  plea  of  prescription  filed  in  this  court. 

The  suit  against  Wintercast  interrupted  prescription  as  to  the  defendant,  for 
the  reason,  that  the  former  was  the  surety  of  the  latter,  and  bound  with  him  in 
solido  for  the  payment  of  the  draft  McCausland  v.  Lyons,  4  An.  273 ;  Jkfo- 
Guire  V.  Bosioorth  et  al.  1  An.  248 ;  Drew  v.  Robertson,  2  An.  592  ;  C.  C.  2086, 
3004,  3517,  3518. 

Prescription,  however,  commenced  running  again  in  favor  of  the  defendant,  at 
least,  from  the  date  of  the  judgment  against  Wintercast,  and  more  than  five  jears 
had  elapsed  from  that  date,  before  the  commencement  of  this  suit,  in  which  the 
defendant  was  cited,  on  the  3d  of  May,  1858.  MUlaudon  v.  BeazUy,  2  An.  916. 
Hite  V.  Vaught,  ibid  970  ;  Dwighi  v.  Brashear,  5  An.  551. 

The  plaintiff's  action  is,  therefore,  prescribed,  unless  he  can  show  some  other 
interruption,  than  the  suit  against  Wintercast.    C.  C.  3505. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  that  the  cause  be  remanded  for  further  proceedings,  on  the  plea  of  prescrip- 
tion, according  to  law ;  and  that  the  plaintiff  pay  the  costs  of  this  appeal. 
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L.  George  v,  H.  Dbmouy. 

Proof  that  the  owner  of  a  slave  Intended  he  should  be  free,  and  that  neither  he  nor  his  helm  after  his 
death  claimed  his  services,  will  not  entitle  the  slave  to  his  freedom,  it  not  being  shown  that  he  had 
ever  ei^oyed  his  liberty  for  the  space  of  ten  years. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Couple,  Ratliff,  J. 
T.  /.  S  W,  H.  Cooley,  for  plaintiflf.  Provosty  and  Phillips,  for  defendant 
and  appellant 

Merrick,  C.  J.  The  plaintiff  sues  to  recover  his  freedom.  Since  bringing 
the  suit  he  has  become  a  fogitive  from  the  services  of  defendant  Under  such 
circumstances,  we  have  some  hesitation  on  the  question  whether  plaintiff's  action 
ought  not  to  be  dismissed,  as  in  case  of  nonsuit,  and  whether  we  ought  to  decide 
the  case  on  the  merits.  But,  as  the  defendant  is  appellant,  we  have  concluded  he 
has  a  right  to  a  judgment  upon  the  meriis  of  the  controversy. 

It  appears  that  Leon  George,  the  plaintiff,  and  his  mother  were  the  slaves  of 
one  Guy  Richard.  Leon  George  was  born  in  1833,  and,  at  the  time  the  suit  was 
brought,  was  about  twenty>four  years  of  age.  In  1834  Guy  Richard  desired  to 
place  the  plaintiff  under  the  charge  of  the  wif*  of  the  overseer  of  Benjamin  Poy- 
dras,  the  plaintiff  then  being  about  twelve  months  old,  the  reason  given  was  the 
bad  behavior  of  the  mother  of  the  child.  Richard  died  the  next  day  of  the 
cholera,  and  the  child,  with  a  servant  to  take  care  of  him,  was  sent  to  the  house 
of  the  overseer  by  Poydras. 

Leon  George  with  his  mother  and  her  other  children  were  inventoried  as 
bdoDging  to  the  estate  of  Guy  Richard. 

Benjamin  Poydras  acted  for  the  heirs  (who  resided  in  France)  as  agent,  and 
made  sale  of  the  property  with  the  exception  of  Leon  George. 

In  1838  he  sold  the  mother  of  Leon  George  and  her  other  children  to  the  de- 
fendant and  one  Josephine.  Leon  George  himself  was  expressly  exempted  from 
sale,  though  then  but  about  five  years  of  age. 

In  1843  the  defendant  obtained  possession  of  the  plaintiff,  and  kept  him  and 
enjoyed  the  benefit  of  his  labor  until  he  ran  away,  after  the  institution  of  this 
suit 

There  is  much  testimony  in  the  record  introduced  to  show,  that  Guy  Richard 
and  his  heirs  intended  that  Leon  George  should  be  free,  and  some  conversations 
are  testified  to  in  which  the  defendant  promised  to  procure  the  freedom  of  the 
plaintiff,  and  one  or  two  in  which  he  said  he  was  free.  Witnesses  also  swear  to 
some  conduct  of  defendant  which  would  be  inconsistent  with  the  idea  of  the  plain- 
tiff^s  condition  as  a  slave,  were  it  not  for  the  supposed  defective  title  under  which 
the  defendant  held  Leon  George  with  reference  to  the  heirs  of  Guy  Richard. 
Notwithstanding  this  proof,  it  is  shown  by  witnesses  of  great  respectibility,  that 
defendant  treated  Leon  George  as  he  did  his  other  slaves.  The  plaintiff,  so  far  as 
the  record  discloses,  never  asserted  his  freedom,  and  never  left  the  service  of  de- 
fendant until  he  absconded,  after  the  bringing  of  this  suit  The  plaintiff  appears 
to  have  only  availed  himself  of  the  indiscreet  indulgences  of  the  defendant,  with- 
out any  thought  of  thereby  claiming  or  asserting  his  freedom.  On  the  contrary, 
he  admitted  he  was  a  slave,  to  a  person  who  wished  to  bargain  for  him. 
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However  desirous  the  heirs  of  Guy  Richard  may  have  been  that  the  plaintiff 
Ddiout.       should  become  free,  their  wishes  alone  coold  not  make  him  so. 

This  being  a  matter  affecting  the  public  order  required  the  action  of  the  public 
authorities  before  it  coald  be  brought  about. 

It  is  clear  that  in  this  controversy  it  is  a  matter  of  no  consequence  who  is 
owner.  Whether  the  defendant  or  the  heirs  of  Guy  Richard.  0.  C.  177 ;  4  M. 
680  ;  8  M.  149. 

The  only  question  which  we  can  consider  is,  whether  the  plaintiff  had  acquired 
the  status  of  a  free  person  of  color  prior  to  the  promulgation  of  the  Act  of  1857, 
which  now  prohibits  emancipation. 

Waiving  the  question  whether  a  slave  child  or  a  slave  under  twenty-one  or 
even  thirty  years  of  age  could  have  the  legal  intention  to  become  free  and  exercise 
acts  of  freedom  under  our  previous  laws,  it  is  quite  clear  that  the  plaintiff  has 
never  enjoyed  his  liberty  for  one  week,  much  less  the  space  of  ten  years.  He  has 
been  all  his  life  under  the  control  of  others,  who  have  enjoyed  the  benefit  of  his 
labor.  It  matters  not  so  fiur  as  this  controversy  is  concerned,  whether  the  de- 
fendant has  acted  in  good  or  bad  faith,  nor  whether  he  has  acted  against  the 
wishes  of  the  heirs  of  Guy  Richard;  if  the  plaintiff  cannot  show  the  fiu^ts  oq 
which  the  law  declares  his  emancipation  or  freedom  he  must  foil  in  his  action. 

See  CarmotuJi,  administrator,  v.  Carmouch,  12  An.  721 ;  and  Verdun  v. 
Splane,  6.  Rob.  531. 

The  judgment  of  the  lower  court,  which  was  in  fovor  of  the  plaintiff,  must  be 
reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  against 
the  demand  of  the  plaintiff  and  in  fiavor  of  the  defendant,  and  that  the  plaintiff  pay 
the  costs  of  both  courts. 

Cole,  J.,  dissenting.  Article  3510  of  the  Civil  Code  provides,  that  "  if  a 
master  suffer  a  slave  to  enjoy  his  liberty  for  ten  years,  during  his  residence  in 
the  State,  or  for  twenty  years  while  out  of  it,  he  shall  lose  all  right  of  action  to 
recover  possession  of  the  slave,  unless  the  slave  be  a  runaway  or  fugitive." 

The  prohibition  of  emancipation  in  the  State  does  not  apply  to  the  acquisition 
of  freedom  by  prescription. 

The  statute  of  1857  reads  thus  :  "  That  from  and  after  the  passage  of  this  Act 
no  slave  shall  be  emancipated  in  this  State."  Session  Acts,  1857,  p.  55.  The 
statute  is  entitled  "  An  Act  to  prohibit  the  emancipation  of  slaves." 

Emancipation  is  used  technically,  and  according  to  its  meaning  in  the  jurispru- 
dence of  Louisiana,  it  signifies  the  obtaining  of  freedom,  after  certain  preliminary 
proceedings,  by  the  decree  of  a  court  of  justice.    EulcUie  and  her  children  v.  Long 
a  al„  9  An.  p.  10 ;  BuUard  k  Curry's  Digest,  p.  427  to  430 ;  Sess.  Acts  1852,. 
p.  214 ;  C.  C.  Arts.  184, 185. 

Article  3510  is  not  repealed  by  the  statute  of  1857  ;  they  are  not  upon  the 
same  subject-matter.  The  former  provides  for  the  loss  of  action  of  the  master  to 
recover  possession  of  the  slave  after  he  has  been  permitted  to  enjoy  his  liberty 
for  a  certain  time ;  the  latter  forbids  the  enfranchisement  of  slaves  by  the  techni- 
cal mode  of  emancipation. 

According  to  Article  3510,  if  a  master  suffer  a  slave  to  enjoy  his  liberty  for  a 
oertaia  time,  he  loses  all  right  to  recover  possession  of  him.  The  use  of  the  word 
''slave"  in  the  third  line  of  this  Article  merely  designates  the  person  already  spoken 
of  in  the  first  line,  and  it  does  not  signify  that  he  is  a  slave  after  the  ten  or  twenty 
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yean.    The  slaTe  after  that  time  must  then  be  free,  and  he  becomes  subject  to 

the  laws  reUtive  to  free  persons  of  color,  for  if  the  master  cannot  claim  him,  cer-       Dbmout. 

tainly  no  other  person  could.    If  the  slave  were  not  then  free,  there  would  be  no 

sense  in  the  Article,  for  if  the  master  could  not  assert  title  to  him,  no  other  per-   _ 

son  ought  to  be  allowed  to  do  so,  and  if  no  one  can  claim  him  he  is  iree.    SpM- 

ing  y.  TayjUyr,  1  An.  197 ;  Eulalie  y.  Long  d^  Mobray,  11  An.  463. 

The  signification  of  enjoyment  of  liberty  in  Article  3510  is,  that  the  master 
does  not  exercise  any  control  over  his  slave.  If  the  intention  of  the  owner  be 
clear,  that  for  the  time  required  by  law  he  has  not  exercised  or  wished  to  exert 
any  control  over  him,  it  is  then  evident  that  the  dominion  exercised  over 
the  slave  by  a  stranger  cannot  interfere  with  the  right  of  the  slave  to  his 
liberty. 

This  Article  does  not  limit  its  provisions  to  slaves  over  twenty-one  years  of 
age.  The  word  slave  applies  to  a  minor  as  well  as  a  major,  and  where  the  law 
makes  no  distinction  the  judiciary  cannot. 

The  case  of  Verdun  v.  Splane,  6  R.  531,  does  not  apply  to  the  one  at  bar.  In 
that  case  the  mother  had  been  emancipated  when  the  slave  claiming  his  freedom 
was  about  eight  months  old,  and  the  infant  was  permitted  to  remain  with  the 
mother  for  ten  years,  in  order  to  be  suckled  and  raised.  It  was  clearly  shown 
that  the  master  had  not  ceased  to  exercise  control  over  his  slave,  and  had  had 
no  such  intention.  The  court  very  properly  decided  that  the  owner  had  not  lost, 
under  Article  3510,  the  right  to  claim  him. 

The  old  Code  did  not  contun  the  provisions  of  Article  3510  of  the  Code  of 
1825 ;  the  case  of  MeiUeur  et  al.  ▼.  Coupry,  8  N.  8. 129,  is  not,  therefore,  appli- 
cable to  the  present  controversy. 

Under  Article  3510  plaintiff  ought  to  succeed  in  this  suit. 

It  appears  that  since  the  death  of  his  master,  in  1834,  he  has  not  been  under 
the  control  of  his  master's  representatives  and  heirs,  and  they  have  never  claimed 
him  as  a  slave. 

The  intention  of  the  heirs  to  allow  plaintiff  to  enjoy  his  liberty  is  clearly 
established. 

Benjamin  Poydras  Delallande  was  the  testamentary  executor  of  the  master  of 
plaintiff  and  agent  of  his  master's  heirs.  In  1838  he  sold  the  mother  of  plaintiff 
and  two  of  her  children,  and  in  the  act  of  sale  it  is  expressly  stipulated  that  he  did 
not  sell  the  pMntiff "  Leon"  with  his  mother  :  **  N'entendant  pas  comprendre  dans 
la  presente  vente  le  fils  ain6  de  la  dite  negresse  Oliver  nomm6  Leon,  condition  sans 
laquelle  la  presente  vente  n'aurait  pas  lieu,  et  serait  de  droit  annullee  si  les  dits 
acquereurs  venaient  k  I'exiger. 

Delallande,  the  agent,  having  sold  all  the  property  of  the  estate,  except  plain- 
tiff, went  to  France  and  accounted  to  his  constituents. 

This  clause  in  the  act  of  sale  and  the  conduct  of  the  agent  and  heirs  show  that 
it  was  the  intention  of  the  master  of  plaintiff  to  allow  him  to  enjoy  his  liberty, 
and  that  they  did  not  wish  to  oppose  this  intention. 

The  evidence  shows  that  in  1834,  Richard,  the  master  of  plaintiff,  died,  and 
the  plaintiff  was  then  a  year  old. 

That  Richard  had  much  affection  for  the  infant,  and  said  a  day  or  two  before 
his  death  that  he  wished  to  place  Leon  under  the  care  of  Mrs.  Willis. 

He  died  before  sending  the  child,  but  shortly  after  his  death  the  executor  of 
Richarttsemi  him  to  her,  and  he  remained  with  her  till  1843. 

After  the  death  of  the  executor,  defendant,  who  is  the  god-father  of  plaintiff, 
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asked  Mrs,  Willis  to  send  plaintiff  to  see  his  mother  at  his  house,  saying  also, 
DiMouT.       that  he  desired  to  make  him  some  presents,  and  that  he  would  not  keep  him  hat  a 
week. 

Defendant  having  thas  obtained  possession  of  plaintiff  refused  to  return  him  to 
Mrs.  Willis,  and  has  thus  kept  him  at  his  house  ap  to  about  the  time  of  the  insti- 
tution of  this  suit  in  1867. 

It  is  shown  that  defendant  treated  plaintiff  as  a  free  child  and  admitted  that  he 
was  free. 

One  of  the  witnesses  also  states,  that  defendant  told  him  in  the  court-hoose 
yard,  when  he  was  there  as  a  witness  cited  in  this  suit  not  to  say  too  much, "  ne 
parle  pas  trop." 

The  evidence  in  the  record,  establishing  that  the  owners  of  plaintiff  had  not 
exercised  the  control  of  masters  over  him  for  the  last  twenty-five  years,  being  M 
and  clear  ought  to  be  at  least  considered  sufficient  when  the  contest  is  with  a 
mere  usurper,  with  one  who  got  possession  of  plaintiff  under  the  pretence  of  af- 
fection, of  being  his  god-father,  and  in  order  to  enable  him  to  see  his  mother. 
One  who  could  thus  act  ought  not  to  have  the  favorable  consideration  of  a  court 
of  justice  in  his  attempt  to  reduce  to  slavery  one  over  whom  he  has  no  right,  but 
that  of  the  strong  over  the  weak. 

Even  if  plaintiff  never  asserted  his  freedom  until  this  suit,  and  did  not  leave 
the  service  of  defendant  until  recently,  still  ignorance  of  his  rights  cannot  divest 
him  of  them. 

Besides  he  had  no  reason  to  abandon  the  domicil  of  defendant,  as  long  as  he 
was  treated  not  as  a  slave,  but  a  friend. 

The  control  exercised  over  plaintiff  daring  the  greater  part  of  his  life  by  defen- 
dant, was  not  that  of  a  master  and  owner,  for  defendant  cannot,  by  his  own  will, 
change  the  nature  of  his  tenure  of  plaintiff.  He  got  possession  of  him  under  false 
pretences,  and  he  ought  not  to  be  allowed  to  derive  any  benefit  from  a  posseBsion 
obtained  by  treachery,  and  from  a  control  over  the  plaintiff,  exercised  withoot 
any  permission  from  his  master  or  heirs. 

During  the  time  of  the  residence  of  plaintiff  with  defendant,  his  master  exer- 
cised no  control  over  him.  This  action  of  the  master  for  fourteen  years,  shows 
that  his  intention  for  the  ten  years  previous  was  to  allow  plaintiff  to  enjoy  his 
liberty.  The  residence  of  the  first  ten  years  of  his  life  with  Mrs.  WilliSt  might 
not  of  itself  be  deemed  absolute  proof  of  the  intention  of  the  owner  in  leaving 
him  with  her,  but  when  conjoined  with  the  subsequent  freedom  from  the  control 
of  the  master,  the  intention  of  the  owner,  since,  1834,  becomes  conclusive. 

When  a  slave  has  thus,  by  prescription,  obtained  freedom  from  the  right  of 
action  of  the  master,  it  is  not  necessary  to  have  any  action  of  the  public  autho- 
rities to  enable  him  to  be  free  of  the  control  of  private  usurpers  of  his  rights. 

If  the  master  could  not  successfully  institute  an  action  to  recover  possession  of 
h\g  former  slave,  certainly  the  latter  must  have  the  right  of  action  to  assert  his 
freedom  from  the  control  of  a  mere  trespasser  ;  otherwise  the  latter  could  exert 
a  greater  power  over  the  plaintiff,  than  his  ancient  master. 

If  there  were  any  doubt  as  to  the  right  of  plaintiff  to  recover  his  freedom  as 
against  the  defendant,  the  doubt  ought  to  be  decided  in  favor  of  plaintiff. 

For  twenty-five  years  he  has  not  been  claimed  by  his  former  owners,  and  they 
have  not  for  that  time  exercised  any  control  over  him.  He  now  asks  to  be  allowed 
to  eiyoy  what  they  willingly  gave  him.  * 

If  defendant  succeeds  in  this  suit,  his  conduct  will  enable  him  to  be  enriched 
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at  the  expense  of  the  former  owners,  and  plaintiff  will  be  reduced  to  slayery  and  the        omhqb 
dominion  of  one  who  has  no  title  whatever  to  him.  dkhout. 

In  sach  a  contest,  the  technical  rales  of  law  oaght  to  be  construed  with  as 
much  rigidity  in  favor  as  against  him,  whose  only  hope  is  in  the  protection  that 
this  court  may  afford  him. 

[  am,  therefore,  of  opinion  that  the  judgment,  which  was  in  fovor  of  the  firee- 
dom  of  plaintiff  against  the  defendant,  ought  to  be  affirmed. 


Yeatman,  Woods  &  Co.  v,  James  Erwin.  ij  i« 

JO  764 
Wbero  the  seising  creditor  becomes  the  purchMer  of  property  at  Sheriff's  sale,  retaining  in  bis 
bands  part  of  the  price  to  pay  a  prior  special  mortgage  on  the  property,  which  mortgage  was  aner- 
wards  discharged  by  the  debtor  himself— A«Id  :  Thai  the  seizing  creditor,  having  a  privilege  on  the 
proceeds  of  the  sale,  had  a  right  to  apply  the  amount  thus  remaining  in  his  hands,  to  the  unsatisfied 
balance  of  his  own  debt. 
The  porchasor,  who  is  allowed  to  retain  In  his  hands  the  amount  of  prior  special  mortgages,  as  part  of 
the  price,  is  bound  for  the  interest  accumulated  on  such  mortgage  debts  after  the  sale. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
L.  M.  Day,  for  plaintifi&.  DuratU  eft  Homor,  for  defendant  and  appellant. 
Mebbick,  C.  J.  The  plaintifi&,  in  1847,  recovered  judgment  against  Erwin, 
the  defendant,  for  96,480  IB  and  interest  In  1850,  they  issued  an  alias  fi. 
fa.,  on  which  they  caused  real  estate  of  the  defendant  to  be  sold  to  the  extent 
of  $23300,  they  becoming  the  purchasers  for  cash.  The  sale  was  made  April 
22d,  1850. 

There  were  several  anterior  special  mortgages  in  judgment,  which  the  Sheriff 
authorized  the  plaintiflb,  the  purchasers,  to  retain  in  their  hands.  They  paid  the 
costs,  $197  50.  They  retamed  $9,414  93,  the  amount  of  a  judgment  in  favor 
of  the  Bank  of  Kentucky,  to  which  they  were  subrogated ;  also,  a  judgment  in 
fiivor  of  the  Bank  of  Louisiana,  (out  of  which  the  present  controversy  arises,) 
amounting  to  $5,668  73 ;  and  also  a  judgment  in  &vor  of  the  Union  Bank  for 
$5354  60,  to  which  they  were  subrogated. 

These  sums  being  deducted,  left  only  $2,664  24,  to  be  applied  to  plaintiff's 
judgment. 

The  debt  to  the  Bank  of  Louisiana  was  suflfered  to  remain  unpaid  until  the 
2d  day  of  April,  1852,  when  it  was  satisfied  by  the  defendant,  Erwin,  or  by  the 
sale  of  his  property,  and  not  by  Yeatman,  Woods  dt  Co.  This  payment  Released 
the  amount  of  the  price  retained  by  plaintiflb  to  pay  the  Bank  of  Louisiana. 

The  present  proceeding  is  a  rule  taken  by  Charles  Fonda,  as  curator  of  the 
Succession  of  James  Erwin,  upon  the  plainti£b,  to  show  cause  why  they  should 
not  pay  over  to  him  the  $5,668  73,  retained  to  pay  the  Bank  of  Louisiana. 
There  was  judgment  in  favor  of  Yeatman,  Woods  <ft  Co.,  and  Fonda  appeals. 
He  contends,  in  this  court,  that  inasmuch  as  the  application  of  that  portion  of 
the  price  retained  in  the  hands  of  the  purchasers  to  pay  the  mortgage  of  the  Bank 
of  Louisiana,  would  overpay  the  remainder  of  the  judgment  of  Yeatman,  Woods 
d  Co.,  and  leave  a  surplus  of  $523  57,  he  is  entitled  to  recover  that  sum  even  if 
the  whole  amount  set  apart  by  the  Sheriff  to  pay  the  bank  judgment,  should  not 
be  held  subject  to  the  control  of  the  curator. 
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Tbatkam  yj-Q  think  it  is  quite  clear  that  the  seisare  and  sale  of  the  property  of  Erwin^ 

i^wiH.  nnder  their  execution  and  jndicial  mortgage,  gave  Yeatmarit  Woods  ^  Co.  a  pri- 
yilege  upon  the  proceeds  of  the  sale.  And  this  they  would  have  had,  though 
some  third  person  had  been  the  purchaser  of  the  property.  Their  right  is  not  the 
less  valid  because  they,  themselves,  became  the  purchasers.  When,  therefore,  bo 
much  of  the  price  in  their  hands,  as  had  been  retained  to  pay  the  judgment  in 
favor  of  the  Bank  of  Louisiana,  was  released  from  such  destination  by  the  pay- 
ment of  the  judgment  by  the  sale  of  other  eflfects  of  Erwm,  Yeatmant  Woods  d 
Co,  might  well  insist  upon  the  application  of  that  portion  of  the  price  in  their 
hands  to  their  debt ;  for  the  seizure  had  given  them  a  privilege,  and  as  between 
Erwin  and  themselves,  he  might  also,  as  remarked  by  the  District  Judge,  have 
been  repelled  by  the  plea  of  compensation. 

It  being  conceded,  then,  that  the  plaintiffs,  Yeattnan,  Woods  d&  Co.,  had  the 
right  to  apply  the  amount  retained  by  them  to  pay  the  judgment  of  the  Baak  of 
Louisiana,  to  their  own  debt,  the  next  question  is,  as  of  what  time  it  must  be 
applied  ?  for  the  Sheriff's  sale  was  made,  as  we  have  already  observed,  on  the  22d 
of  April,  1850,  and  the  judgment  of  the  bank  was  not  released  until  April  2d, 
1852,  almost  two  years  afterwards. 

If  applied  as  of  the  day  of  sale,  the  surplus  in  the  hands  of  Yeatmatij  Woods 
d  Co.  would  be  about  the  amount  claimed,  viz,  9515  21.  If  applied  on  the  day 
the  bank  judgment  was  extinguished,  (no  interest  being  allowed  on  the  amount 
retained,)  there  would  be  nothing  due  the  curator,  as  it  would  not  pay  the  interest 
which  had  accumulated  on  the  judgment  of  Yeatmatif  Wood  d  Co.,  between  the 
sale  and  the  2d  day  of  April,  1852.  How,  then,  ought  the  matter  to  be  ad- 
justed? 

We  think  that  as  the  amount  retained  to  pay  the  bank  judgment  was  so  &r 
due  the  bank,  as  to  be  subject  to  its  demand  in  the  hands  of  Yeatman,  Woods 
<fi  Co.,  and  as  the  property  even  might  have  been  re-sold  to  pay  the  same  under 
the  older  bank  mortgage,  the  application  of  this  sum  to  the  plaintifis'  judgment 
must  be  made  as  of  the  2d  day  of  April,  1852 ;  the  day  on  which  the  debt  was 
extinguished. 

But  the  property  was  of  the  kind  which  produces  fruits,  and  it  would  be  unjust 
that  plainti£G9  should  retain  the  price  in  their  hands  and  not  pay  interest,  whilst 
their  judgment,  to  pay  which  the  property  was  sold,  was  bearing  interest 

It  appears  to  us,  that  the  Articles  of  the  Code  of  Practice  which  authorize 
the  purchaser  to  retain  in  his  hands  the  amount  of  the  prior  special  mortgages 
and  privileges,  imply  that  the  purchaser  himself,  like  the  property  which  he  has 
bought,  must  become  responsible  and  bound  for  the  interest  which  may  accumu- 
late on  such  mortgages  after  such  sale.  Otherwise  it  would  be  to  the  advantage 
of  the  purchaser  to  delay  the  payment  of  the  portion  of  the  price  left  in  his  hands 
as  long  as  possible,  and  the  debtor  would  be  deprived  of  his  property,  while  in- 
terest would  be  constantly  accumulating  against  him.    C.  P.  683,  706. 

The  purchaser,  in  the  language  of  the  Article  cited,  is  authorized  to  retain  in 
his  hands,  out  of  the  price,  the  amount  required  to  satisfy  the  privileged  debts 
and  special  mortgages.  If  he  delays  payment,  the  accumulations  of  interest  on 
these  privileged  debts  and  special  mortgages  must  be  at  his  own  cost  and  charge, 
for  the  property  is  bound  for  the  same,  and  he  can  have  no  action  against  the 
debtor  to  recover  the  interest  which  he  appears  to  assume  with  the  principle 
debt 

If  we  apply  these  principles  to  the  present  case,  the  uterest  on  the  bank  jndg- 
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ment  ^onld  somewhat  exceed  the  interest  on  the  plaintiff'  Judgment,  and  there       Yiatmah 
would  still  be  as  much  due  on  the  2d  day  of  April,  1852,  as  there  would  have        Ebwdt. 
been  if  the  calculation  and  application  of  the  money  had  been  made,  as  of  April 
22, 1850,  viz,  9515  21.  And  for  this  sum  the  plaintiff  must  have  judgment.    See 
10  Rob.  65  ;  and  Perry  v.  Holloway,  10  Rob.  107. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  and  that  the  said  Charles  Fonda^  in  his  said  ca- 
pacity of  curator,  do  recover  of  said  Yeatman,  Woods  A  Co,,  the  sum  of  five 
hundred  and  fifteen  dollars  and  twenty-one  cents,  with  legal  interest  thereon  fVom 
the  second  day  of  April,  1852,  until  paid ;  and  that  said  Yeatman,  Woods  d  Co. 
pay  the  costs  of  both  courts. 


J.  M.  TiiofONs  V,  E.  White. 


Wbere  the  plaintiff  baa  resided  oat  of  tho  State,  he  is  entitled  to  the  benefit  of  the  double  term  of 
praseriptloii  up  to  the  date  of  the  promalgation  of  the  Act  of  the  Lagislatare  In  1848,  placing  real- 
d»ta  and  noD-residenla  on  the  same  footing  as  to  prescription. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Ratliff,  J. 
W.  F.  Keenan  and  /.  B.  Smithf  for  plaintiff.  Muse  A  Hardee,  for  defend- 
ant and  appellant 

Land,  J.  In  the  partition  of  the  estates  of  John  and  Lydia  White,  deceased, 
the  defendant  obligated  himself  to  pay  to  the  plaintiff  six  hundred  and  sixtynsix 
dollars  and  thirty-six  and  five-thirteenth  cents,  with  ten  per  cent,  interest  from 
the  4th  of  June,  1845,  and  to  pay  to  William  /.  Timmons  the  sum  of  six  hundred 
and  fifty  dollars  and  ninety-seven  and  nine-thirteenth  cents,  on  account  of  the 
portions  coming  to  them  from  the  estate  of  Lydia  White,  their  mother. 

This  suit  is  to  recover  the  debts  mentioned — the  plaintiff  alleging  the  transfer 
to  himself  of  the  debt  due  to  Willtam  J.  Timmons. 

The  defence  is,  the  prescription  of  five  and  ten  years. 

The  obligation  of  the  defendant  bears  date  the  4th  of  June,  1845,  and  citation 
was  served  in  this  suit  on  the  7th  of  January,  1857. 

The  plaintiff  was  an  absentee,  residing  in  the  State  of  South  Carolina,  and 
entitled,  for  a  part  of  the  time,  to  the  prescription  of  twenty  years,  that  is  to  say, 
from  the  4th  of  June,  1845,  to^  14th  of  March,  1848— but  still,  according  to 
the  rule  of  computation  in  such  cases,  his  right  of  action  was  prescribed,  at  the 
time  of  the  commencement  of  this  suit,  and  we  regret  to  say  that  the  evidence  in 
the  record  is  insufficient  to  establish  an  interruption  of  prescription. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  the  verdict  of  the  jury  set  aside.  It  is  further  ordered  and  decreed,  that 
there  be  judgment  in  lavor  of  defendant,  with  costs  in  both  courts. 
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Mary  A.  Leftwich   v.   The  Mayor   and   Selectmen  of  the  Towk  or 

Flaquemine. 

Whore  a  public  square  Is  bounded  on  one  side  by  private  property,  the  owner  cannot  require  tbat  dM 
town  authorities,  when  the  square  is  enclosed,  should  leave  a  space  for  a  public  way  between  ft* 
enclosure  and  the  line  of  hia  property. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Wilson,  J. 
S.  Mathews,  for  plaintiff.  Z.  Labauve,  for  defeDdant  and  appellant. 
MerbicK)  C.  J.  The  controversy  in  this  case  is  in  reference  to  a  pablic  sqaare 
in  the  town  of  Plaqaemine,  known  as  St  John's  square.  It  appears  hj  the  map 
offered  in  evidence,  that  the  square  is  bounded  on  two  sides  by  public  streets,  viz, 
Main  and  Church  streets,  and  on  one  side  by  the  property  of  plaintiff,  and  on  the 
remaining  side  by  property  pertaining  to  the  Catholic  church.  The  town  autho- 
rities having  passed  an  ordinance  to  inclose  the  public  square,  leaving  gates  oolj 
on  two  sides,  the  plaintiff  has  enjoined  the  execution  of  the  work,  and  demands 
that  the  authorities  shall  leave  a  space  sufficient  for  a  public  way  on  all  sides 
of  the  square,  or  desist  from  inclosing  the  same.  Her  injunction  was  perpetu- 
ated. 

The  square  would  doubtless  partake  more  of  the  nature  of  a  public  square,  if 
a  carriage  way  were  to  be  left  open  on  all  sides  of  it,  as  then  there  might  be  en- 
trances from  all  sides.  But  on  referring  to  the  map,  it  does  not  appear  to  have 
been  originally  laid  out  in  this  form  ;  for  streets  are  laid  out  only  on  two  sides  of 
it.    The  plaintiff's  vendors  bought  with  reference  to  this  plan. 

Now,  as  a  public  square  is  not  designed  for  a  highway  or  a  thorough&re  for 
all  sorts  of  conveyances,  but  is  intended  as  an  ornament  of  a  town,  and  place  of 
recreation  and  amusement,  the  city  authorities  appear  to  injure  no  one  when 
they  enclose  the  same.  In  this  case  the  town  authorities  have  ordered  carriage 
ways  on  two  sides,  and  entrances  on  each  side  of  said  carriage  ways  for  persons 
on  foot. 

This  ordinance  may  occasion  the  plaintiff  some  inconvenience,  but  it  violates 
none  of  her  rights. 

There  is  a  motion  to  dismiss  the  appeal,  because  it  is  said  we  have  no  jurisdic- 
tion of  the  demand.  The  corporation  has  expended  3450  for  the  fence,  which 
the  Sheriff  is  ordered  to  remove.  The  defendant,  it  would  thus  seem,  was  in- 
jured to  this  extent  by  the  decree,  besides  being  deprived  of  the  control  of  a 
public  place.    The  motion  cannot  prevail. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  that  there  be  judgment  in  favor 
of  defendant  as  in  case  of  nonsuit ;  the  plaintiff  paying  costs  of  both  courts. 
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JAifES  MooDiE  V.  J.  B.  L.  Cambot — ^B.  N.  FoRTiER,   Under-Tutor,  In. 

tervenor. 

When  the  ander-tntor  having  intervened  In  a  suit  against  the  tutor  for  a  debt  of  the  minor,  proeecutes 
an  appeal  from  a  Judgment  against  the  tutor,  the  appeal  will  be  dtemlased  if  the  tutor  is  not  made 
a  party  to  it. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
C.  Dufour,  for  plaintiff.    P.  E.  Tkeard  and  /.  W,  Duncan,  for  intervenor 
appellant. 

Cole,  J.  The  defendant  being  sued  as  tutor  of  his  minor  daughter,  for  work 
done  by  plaintiff  upon  a  house  belonging  to  the  minor,  the  under-tutor  intervened 
upon  the  ground  that  the  tutor  had  contracted  without  the  authorization  of  a 
family  meeting  ;  that  the  minor  was  not  responsible  for  a  debt  so  created,  and 
that  there  was  a  conflict  of  interest  between  the  tutor  and  minor. 

From  a  judgment  against  the  defendant,  in  Lis  capacity  of  tutor,  the  under- 
tutor  has  appealed. 

A  motion  has  been  made  to  dismiss  the  appeal,  because  the  tutor  was  not  made 
a  party  thereto. 

Although  the  under-tutor  was  entitled  to  intervene  to  watch  over  the  trial  atud 
see  that  justice  was  done  to  the  interests  of  the  minor,  yet  the  proceedings  were 
conducted,  not  only  contradictorily  with  him,  but  also  with  the  tutor  ;  the  latter 
was  not  ousted  from  his  position  of  defendant  by  the  intervention. 

The  defendant,  as  tutor,  had  the  right  to  maintain  the  legality  of  his  conduct, 
if  it  were  in  his  power  so  to  do ;  and  he  appears  to  have  succeeded,  for  the  judg- 
ment was  against  him,  as  tutor. 

The  intervention  was  based  upon  the  alleged  infidelity  of  the  tutor  and  a  sup- 
posed disposition  in  him  to  allow  a  judgment  to  go  against  the  minor  to  save 
himself  from  future  liability  to  plaintiff,  on  the  ground  of  his  personal  responsi- 
bility for  having  contracted  with  plaintiff,  as  tutor,  in  the  absence  of  any  legal 
right  so  to  do. 

We  are  of  opinion,  that  the  tutor  ought  to  have  the  opportunity  of  showing 
his  good  faith  and  the  legality  of  his  contract  as  tutor,  and  that  he  ought  to  have 
been  made  a  party  to  the  appeal.  If  he  were  not  a  party,  his  contract  might  be 
avoided,  the  minor  declared  free  from  responsibility,  and  the  tutor  left  subject  to 
a  personal  action. 

Besides,  the  tutor  is  defendant  in  the  action,  and  the  judgment  was  against  him 
in  his  capacity  of  tutor. 

How  then  could  this  court  affirm  or  reverse  the  judgment  against  him,  when  he 
is  not  a  party  to  the  appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be  dismissed,  at 
the  costs  of  appellant. 


Same  Case — On  a  Re-hearing. 

Cole,  J.    The  application  for  a  re-hearing  is  refused  with  the  same  remarks  as 
in  No.  5734  of  Toussaint  v.  Cambot. 
Re-hearing  refused,  with  costs. 
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44    4t|  W.  Shafpet  et  als.   v.  James  C.  Jackson  et  als. 

The  fkther,  althougb  he  has  noi  been  confirmed  as  tutor  of  his  minor  children,  may  provoke  a  parti- 
tion between  himself  and  his  minor  children,  by  the  appointment  of  a  curator  ad  *oc  to  the  minor, 
under  Art.  116  of  the  Code  of  Practice. 

The  inventory  of  the  property  to  be  divided,  may  be  made  after  the  sale  is  ordered. 

Where  minors  are  sued  for  a  partition,  a  Cunily  meeting  is  not  necessary  to  authorize  the  suit,  or  to  fix 
the  terms  of  sale,  and  it  is  not  necessary  the  property  should  sell  for  lu  appraised  valne  tomake  the 
sale  valid. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Ratliff,  J. 
Muse  ^  Hardee,  for  plaintifis  and  appellants  : 

William  and  Catharine  Shaffet,  the  plaintiffe,  seek  to  recover  of  the  defendants, 
James  C.  Jackson  and  otfiers,  each  one  their  portion  of  an  undivided  section  of 
land  situated  in  the  parish  of  East  Feliciana,  which  belonged  to  the  communitj 
of  acquets  and  gains  which  existed  between  their  deceased  mother,  Mary  S/iatr, 
and  John  Shaffety  also  deceased.  They  seek  to  recover  their  portion  of  the  land 
in  controversy  upon  the  ground,  that  the  entire  tract  of  land  was  illegally  sold 
by  their  father  after  the  death  of  their  mother,  at  a  probate  sale  made  in  1829. 
Having  asserted  their  rights  to  the  land  claimed  as  heirs  of  their  mother,  they 
allege  the  following  nullities  in  the  probate  sale,  under  which  the  defendants  claim 
the  land,  viz : 

1st.  That  petitioners  and  their  co-heirs  were  minors,  and  no  tutor  nor  under- 
tutor  was  ever  appointed  to  represent  them. 

2d.  Because  no  tutor  nor  under-tutor  having  been  appointed,  nor  a  special  tu- 
tor, the  Probate  Court  could  not  render  any  decree  which  would  in  any  manner 
bind  petitioners,  they  being  no  parties  to  the  same. 

3d.  Because  no  inventory  haa  been  made  previous  to  the  decree  of  sale. 

4th.  Because  no  family  meeting  wae  convoked  to  deliberate  upon  the  terms  of 
sale ;  and  said  pretended  sale  was  made  without  the  advice  of  a  family  meeting. 

5th.  Because  said  land  did  not  bring  the  appraisement  at  said  sale. 

6th.  Because  said  John  Shaffet,  the  father  of  petitioners,  and  the  said  Jamei 
C,  Jackson,  pretended  to  become  i^esponsible  for  the  price  of  said  pretended  bid 
at  said  sale,  whereas  no  person  had  been  appointed  to  represent  petitioners,  who 
were  minors  of  tender  age,  or  collect  such  sum  as  might  (had  the  proceedings 
been  legal)  have  been  due  them. 

7th.  Because  the  said  proceedings  and  pretended  sale,  under  which  said  James 
C.  Jackson  claims,  are  absolutely  null  and  void,  illegal  and  irregular,  as  will  the 
more  fully  appear  when  produced  by  said  James  C.  Jacksrm  or  petitioners. 

The  petitioners  pray  tnat  a  partition  may  be  made  between  them  and  the  said 
James  C.  Jackson  (who  represents  one  heir,  by  inheritance  from  his  two  children, 
born  of  his  marriage  with  one  of  plaintiffs '  co-heirs,)  and  the  other  co-heirs  of 
petitioner.  They  pray  that  the  said  James  C.  Jackson  may  be  decreed  to  pay 
them  ten  dollars  per  month  for  the  use  of  their  portion  of  the  said  land  so  long 
as  he  retains  it ;  also,  for  an  inventory  and  for  general  relief  in  the  premises,  &c 

The  defendant,  Jas,  C.  Jackson,  answers  by  general  denial ;  admits  his  possession" 
of  the  land  claimed,  and  pleads  title  under  the  probate  sale,  which  he  alleges  was  re- 
gular and  legal ;  refers  to  suit  588  for  a  more  perfect  description  of  his  title.  He 
also  pleads  the  prescription  of  five,  ten  and  twenty  years. 

The  defendant,  S.  W,  Newport,  pleads  title  to  one  undivided  half  of  the  tract 
of  land  in  controversy  under  a  syndic  sale  made  in  the  suit  of  James  C,  Ja^- 
son  against  his  creditors.  He  admits  the  probate  sale  as  the  foundation  of  bis 
half  of  said  land,  and  avers  that  it  was  regular.  He  also  pleads  title  to  two 
heirs'  portion  of  the  remaining  one-half,  by  purchase  from  two  of  the  plaintiro 
co-heirs.  He  admits  the  heirship  of  plaintiffs,  and  adopts  the  answer  of  his  co- 
defendant,  James  C.  Jackson.  He  also  avers  that  he  sold  his  entire  interest  in 
the  said  tract  of  land  of  R,  W.  Newport,  before  his  death— all  the  heirs  of  whom 
adopt  and  join  in  his  answer. 

There  having  been  a  verdict  and  judgment  in  favor  of  the  defendants,  the 
plaintiffs  have  appealed  to  this  court. 
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For  a  reversal  of  the  jadgment  appealed  from,  and  for  a  judffmeDt  in  tbeir 
favor,  the  plaintiffs  rely  upon  the  points  stated  in  their  petition,  and  before  stated 
in  this  brief. 

In  support  of  the  first,  viz  ;  "  That  petitioners  were  minors,  and  no  tutor  nor 
nnder-tator  was  appointed  to  represent  them,"  the  court  is  referred  to  the  following 
authorities :  C.  C.,  Art  1269 ;  2d  Hen.,  p.  955,  Nos.  42  and  43,  and  authorities 
there  cited ;  also,  p.  959,  No.  3.  The  court  is  also  referred  to  pages  15  to  25  of 
the  record  inclusive,  in  which  the  entire  mortuary  proceedings  of  the  deceased, 
Mrs,  Shaffel,  will  be  found,  iucluding  the  probate  sale ;  from  which  it  will  be  ap- 
parent that  the  first  point  relied  upon  is  fully  sustained  by  the  facts.  There  was 
no  family  meeting  ever  convened  to  deliberate  upon  the  interests  of  these  plain- 
tiflfe,  who  were  children  of  tender  age  when  their  mother  died.  There  was  no 
nnder-tutor  ever  appointed  to  them.  There  was  no  oath  of  fidelity  ever  taken  by 
their  natural  tutor,  as  the  law  and  the  repeated  decisions  of  this  court  require. 
The  record  also  shows  that  the  prraent  defendant,  James  C,  Jackson,  was  a  party 
to  all  those  proceedings,  and  cannot  plead  ignorance  of  them.  On  the  first  point, 
the  court  is  also  referred  to  2d  Hen.,  p.  977,  No.  12. 

In  support  of  the  second  point  relied  upon,  viz  :  "  That  the  plaintiffs  could  not 
be  bound  by  a  decree  of  the  Probate  Court,  to  which  they  were  not  parties,"  the 
court  is  referred  to  the  5th  N.  S.,  p.  655,  Donaldson  v.  Dorsey, 

In  support  of  the  third  point,  viz  :  "  That  no  inventory  of  the  estate  of  the  de- 
ceased mother  of  the  plaintifl&  was  made  previous  to  the  rendition  of  the  decree 
for  the  sale  of  the  same,"  the  court  is  referr^  to  Articles  329  and  333  of  the 
Civil  Code. 

In  support  of  the  fourth  point,  viz :  ",  That  there  was  no  family  meeting  con- 
voked to  fix  the  terms  of  sale,  &c.,"  the  court  is  referred  to  2d  Hen.,  p.  969,  No, 
35,  and  the  authorities  there  cited ;  also,  p.  970,  No.  46. 

The  fifth  point  relied  upon  by  the  plaintiflEs  is,  "  That  the  said  land  did  not 
bring  the  appraisement  at  said  pretended  sale." 

On  page  15  of  the  record,  the  court  will  perceive  that  the  land  in  controversy 
was  appraised  on  the  4th  of  April,  1829,  at  nineteen  hundred  and  twenty  (^1920) 
dollars.  On  page  22  of  the  record,  the  court  will  perceive  that  the  said  tract  of 
land  was  adjudicated  to  the  defendant,  James  C.  Jackson  for  Jive  hundred  and  ten 
($510)  dollars/!  We  invoke,  in  behalt  of  these  children,  the  337th  Article  of  the 
Civil  Code,  which  has  been  wisely  designed  to  save  the  unprotected  minor  from 
such  sacrifices  as  this.  Nor  will  it  be  permitted  to  an  unnatural  father,  (as  we 
suppose,)  under  the  pretence  of  obtaining  a  partition  with  his  own  motherless 
children,  thus  to  sacrince  their  little  patrimony. 

The  sixth  point  relied  upon  is,  "  That  the  father  of  plaintiffs  became  respon- 
sible, as  the  surety  of  the  purchaser,  James  C.  Jackson,  for  the  purchase  money." 
See  process  verbflJ,  p.  22  of  the  record.  This  surely  cannot  be  regarded  as  a  sale 
of  minor's  property  I 

The  seventh  and  last  point  relied  upon  for  the  reversal  of  the  judgment  of  the 
court  a  quo  is,  "  That  the  entire  proceedings,  under  which  the  property  of  these 
plaintiffs  was  sold,  are  absolutely  null  and  void."   See  2d  Hen.,  p.  967,  No.  8. 

The  defendants  have  relied  upon  the  plea  of  prescription  of  five,  ten,  and  twenty 
years,  which,  in  the  opinion  of  plaintiffs'  counsel,  cannot  prevail. 

In  the  notes  of  testimony,  on  page  11,  the  court  will  find  the  following  admis- 
sions, viz  :  "  The  heirship  as  set  forth  in  this  case  is  admitted.  It  is  admitted  that 
William  Shaffei,  one  of  the  plaintifis,  was  born  in  July,  1825.  It  is  admitted  that 
Catharine  Skaffet  was  born  in  1817,  or  1818." 

On  the  6th  of  October,  1852,  the  citations  in  this  case  were  served  upon  the  de- 
fendants. From  these  facts  it  will  be  apparent,  that  but  seven  years  and  three 
months  had  elapsed  from  the  date  of  the  majority  of  the  plaintiff,  William  Shaffet, 
when  the  citations  were  served.  It  will,  however,  be  apparent,  that  some  fourteen 
years  had  elapsed  from  the  date  of  the  majority  of  Catharine  Shaffet  before  the 
ii^titation  of  this  suit.  But  we  submit,  with  great  confidence,  that  none  but  the 
longi  temporis  can  avail  the  defendants  in  this  case.  See  2d  Hen.,  p.  1270,  No.  2  ; 
p.  1265,  No.  2  ;  p.  1266,  No.  4. 

Should  the  court  come  to  the  conclusion  that  the  plaintiffs  are  entitled  to  their 
respective  portions  of  the  land  in  controversy,  the  court  will  perceive  that  they 
are  ako  entitled  to  recover  their  portion  of  the  revenues  of  the  land  claimed, 
according  to  the  evidence  to  be  found  on  pages  11, 12  and  13. 
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SaiFTR  p  po„^  and  /.  B.  Smith,  for  defendants  : 

jAonov.  This  is  a  suit  to  set  &side  a  probate  sale  of  a  tract  of  land  made  in  1829,  and 

to  subject  one-half  of  it  to  the  ownership  of  plaintifEs,  who  claim  solely  by  inheri- 
tance from  their  mother,  Mary  ShaffeL  They  allege  that  the  land  was  held  in 
common  between  their  father  and  mother  ;  that  their  father,  John  Shaffet,  pro- 
voked a  probate  sale  ;  that  the  proceedings  ander  which  the  sale  was  made  were 
illegal,  and  did  not  divest  them  of  their  mother's  half  of  the  land ;  that  there  were 
seven  heirs  at  the  death  of  their  mother,  one  of  whom  sabseqaently  died  withoot 
issae.  They  ask  that  the  sale  be  set, aside,  and  they  be  decreed  to  be  the  owners 
of  one  undivided  half  of  said  land,  by  inheritance  from  their  mother. 

The  defendant,  R,  W,  Newport,  admits  the  heirship  as  alleged  ;  denies  any  il- 
legality in  the  proceedings  and  sale  of  the  land,  and  allies  that  he  is  the  owner 
of  one  undivided  half  by  virtue  of  a  purchase  at  the  syndic  sale  of  the  property  of 
J,  C  Jackson,  made  to  R.  W,  Newport,  and  subsequently  transferred  to  him ; 
that  he  also  owns  the  undivided  interest  of  Daniel  and  John  C.  Shaffet,  as  alleged 
in  plaintiffs'  petition,  by  sale  before  a  notary,  and  two-sixths  of  the  heir's  portion 
that  died,  he  having  died  before  the  transfers  made  by  said  John  and  Daniel.  He 
pleads  the  prescription  of  five,  ten  and  twenty  years. 

Since  this  suit  was  instituted,  R.  W.  Newport  and  his  wife  died.  At  their 
probate  sale  Mrs,  Susanna  Mills  became  the  purchaser  of  the  Newport  interest 
m  the  land.  The  heirs  of  Newport  now  unite  with  Mrs.  Mills,  and  ask  that  she 
be  decreed  to  be  the  owner  of  one  undivided  half. 

The  plaintiffs  disclaim  all  ownership,  except  by  inheritance  from  their  mother. 

To  sustain  the  probate  sale  of  the  land  made  in  April,  1829,  reference  is  prayed 
to  the  brief  of  /.  C.  Jackson.  It  is  thought  that  the  plea  of  prescription  of  ten 
and  twenty  jears  will  relieve  the  defendants  from  plaintiffs'  claim,  and  cure  any 
defect  as  to  form  that  may  be  found  to  exist. 

The  sale  was  made  in  April,  1829,  and  duly  recorded  in  the  office  of  the  parish 
Judge. 

Jackson  held  possession  as  owner  under  a  title  translative  of  property,  until  the 
syndic  sale  ;  that  Newport  and  Jackson  continued  their  possession  under  the  syn- 
dic sale  until  this  suit  was  instituted,  6th  October,  1852,  a  period  of  twenty- 
three  years. 

To  sustain  the  plea  of  prescription,  your  honors  are  referred  to  2  An.  466 ; 
C.  C.  1024. 

The  only  grounds  plaintiffs  rely  on  is  the  absence,  in  the  record,  of  some  fonns 
of  law  in  the  probate  proceedings  of  Mrs.  Mary  Shaffet.  This,  they  think,  raises 
the  presumption  that  there  were  defects  in  the  proceedings,  and  the  forms  of  law 
were  never  complied  with,  and  throws  the  burden  of  proof  on  the  defendants. 
This,  after  the  lapse  of  near  thirty  years,  would  be  requiring  them  to  prove  a 
negative.  When  it  is  known  how  very  defective  and  irregular  the  papers  have 
been  kept  and  preserved  at  that  early  period,  this  count  will  hesitate  before  re- 
quiring a  negative  proof.  The  presumption  is,  that  all  legal  proceedings  and 
orders  of  court  are  regular  ;  that  courts  do  their  duty,  and  he  who  alleges  other- 
wise, must  show  it.  It  is  respectfully  suggested  that  a  mere  certificate  of  the 
Clerk  that  a  certain  number  of  papers  referred  to  is  all  that  he  can  find  or  knowi 
anything  about  in  his  office,  is  not  a  presumption  sufficient  to  satisfy  the  court, 
that  there  were  no  other  proceedings  had  therein.  A  presumption  of  such  a 
nature  should  be  so  strong,  that  the  absence  of  other  papers  could  not  be  other- 
wise accounted  for.  May  not  some  of  the  papers,  orders  and  proceedings  have 
been  lost  ? 

If  your  owners  should  come  to  the  conclusion  that  the  probate  sale  was  de- 
fective, and  the  plea  of  prescription  will  not  prevail,  then  it  is  respectfully  sub- 
mitted  that  R.  W.  Newport  was  the  owner  by  purchase  from  John  C.  and  Danid 
Shafet  of  two-sixths  of  said  land,  and  that  he  also  is  the  owner  of  the  father's 
undivided  half  of  one  other  sixth  part  of  the  land,  the  plaintiffs  only  claiming  by 
inheritance  from  their  mother's  one-half  Five-twelfths,  therefore,  of  the  tract  of 
land  must,  according  to  the  petition  of  plaintiff",  and  acts  of  sale  from  said  John 
C.  and  Daniel  belong  to  the  defendant,  Stuan  Mills,  who  purchased  the  Newport 
interest. 

Land,  J.  This  is  a  petitory  action  for  a  tract  of  land,  in  which  plaintifi  claim 
title  by  inheritanoe  from  their  mother,  Mary  Shaffd. 
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They  admit  a  probate  sale  of  the  land  in  1829,  under  which  defendants  claim       ^^*^ 
title,  bat  allege  its  nullity,  substantially  on  the  following  grounds  :  Jakxbok. 

First — Because  the  plaintiflfe  were  minors,  and  no  parties  tq  the  judgment, 
under  which  the  land  was  sold,  for  the  reason,  that  no  tutor,  nor  under- tutor,  nor 
special-tutor  was  ever  appointed  to  represent  them. 

Secondly — Because  no  inventory  of  the  property  had  been  made  previous  to 
the  decree  of  sale. 

Thirdly — Because  no  family  meeting  was  convoked  to  deliberate  upon  the 
terms  of  sale,  and  said  sale  was  made  without  the  advice  of  a  family  meeting. 

Fourthly — Because  the  land  did  not  bring  its  appraised  value  at  the  probate 
sale. 

In  1829  John  Shaffet  instituted  suit  against  his  children,  the  issue  of  his  mar- 
riage with  Mary  Shaffet,  deceased,  for  a  partition  of  the  community  property. 
At  the  time  of  the  commencement  of  the  suit  for  a  partition  the  plaintiffs  were 
minors.  In  pursuance  of  the  prayer  of  the  petition,  a  curator  ad  litem  was  ap- 
pointed to  represent  them  and  their  co-minor  heirs.  Experts  were  also  appointed 
to  determine  whether  the  property  could  be  divided  in  kind.  They  reported  that 
a  sale  was  necessary  to  effect  a  partition. 

On  the  23d  of  February,  1829,  a  judgment  was  rendered,  ordering  the  property 
to  be  sold,  and  on  6th  of  April,  1829,  the  sale  was  made  and  the  land  in  dispute 
was  adjudicated  to  James  C.  Jacksouj  at  the  price  of  five  hundred  and  ten  dollars, 
on  one  and  two  years  credit,  with  ten  per  cent,  interest  after  maturity. 

The  defendants  claim  title  under  this  sale,  and  plead  the  general  issue  and  the 
prescription  of  five,  ten  and  twenty  years. 

As  to  the  first  ground  of  nullity  alleged  by  plaintiffs,  it  does  not  appear  that 
the  father  of  the  minors  was  ever  confirmed  by  a  judgment  as  their  natural  tutor, 
or  that  an  under-tutor  was  ever  appointed,  but  it  does  not  follow  from  these  facts 
that  the  minors  could  not  be  sued,  and  that  a  judgment  rendered  against  them 
would  be  necessarily  void.  Article  116  of  the  Code  of  Practice  provides,  that  if 
the  minor  against  whom  one  intends  to  institute  a  suit  has  no  tutor  nor  curator 
ad  litis  the  plaintiff  must  demand  that  a  curator  ad  hoc  be  named  to  defend  the 
suit. 

In  the  suit  for  partition,  the  plaintiff  prayed  for  and  obtained  the  appointment 
of  a  curator  ad  litem  for  the  minors  to  defend  the  action,  and  as  against  the  pur- 
chaser in  good  faith  at  the  judicial  sale,  the  minors  must  be  held  at  this  distant 
period  to  have  been  properly  represented  in  the  suit,  or  at  least  to  have  ratified 
the  proceeding  by  their  long  silence  and  acquiescence. 

The  second  ground  of  nullity  is  untenable.  The  evidence  shows  that  an  in- 
ventory of  the  property  was  taken  on  the  4th  of  April,  1829,  two  days  before  the 
sale,  which  was  sufficient.    Molinari  v.  Femandezy  2  An.  553. 

The  third  and  fourth  grounds  are  also  untenable. 

Where  minors  are  sued  for  a  partition  a  family  meeting  is  not  necessary  to  au- 
thorize the  suit  or  to  fix  the  terms  of  sale.  C.  G.  1237.  Nor  is  it  necessary  in 
such  a  suit,  that  the  property  should  sell  for  its  appraised  value  to  make  the  sale 
valid.    Jacobs  v.  I,ewis,  8  L.  179. 

Sales  directed  by  the  court  of  probates  are  judicial  sales,  and  the  purchaser  is 
protected  by  the  decree  ordering  them,  and  if  the  court  has  jurisdiction  the  pur- 
chaser need  not  look  beyond  the  decree  itself.  Lalannes'  Heirs  v.  Moreau,  13  L. 
431. 
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Sbavrt  It  is,  therefore,  ordered,  a(^adged  and  decreed,  that  the  judgment  be  aflirmed, 

Jacuojt.        with  costs  in  both  courts. 

Mbrrick,  C.  J.|  having  been  of  counsel,  recused  himself. 


A.  B.  PoREE  V.  J.  H.  McIntyre  et  al. 

In  a  sale  under  execution,  when  all  the  installments  of  a  debt  are  not  yet  due,  an  appraisement  of  Um 
property  is  nevertheless  essential. 

Where  the  amount  of  the  matured  installments  is  less  than  the  price  for  which  the  property  is  adjndi- 
cated,  the  surplus  of  the  price  only  becomes  exigible  at  the  maturity  of  the  other  InsUUhnenti, 
adding  interest  to  such  surplus,  so  as  to  correspond  with  the  term  of  credit  allowed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
JofMS  d  Dougherty  and  L,  Selbyt  for  plaintiff  and  appellant.     Sparrow  d 
Montgomery^  for  defendant. 

YooRHTEs,  J.  This  is  an  injunction  suit,  presenting  the  question  whether  an 
appraisement  is  essential  in  a  sale  under  executory  process,  where  all  the  install- 
ments of  the  debt  are  not  yet  due. 

It  is  urged  by  the  defendants'  counsel,  that  in  a  sale  under  Article  686  of  the 
Code  of  Practice,  where  such  installments  are  not  all  due,  an  appraisement,  instead 
of  being  essential,  has  in  fact  the  effect  of  impairing  the  right  thus  secured  to  the 
seizing  creditor. 
The  Article  relied  upon  provides  as  follows,  to  wit : 

"  When  a  seizing  creditor  has  a  privilege  or  special  mortgage  on  the  property 
seized,  for  a  debt  of  which  all  the  installments  are  not  yet  due,  he  may  demand 
that  the  property  be  sold  for  the  whole  of  the  debt,  provided  it  be  on  such  terms 
of  credit  as  are  granted  to  the  debtor  by  the  original  contract  for  the  payment  of 
such  installments  as  are  not  due.''     C.  P.,  686. 

The  interpretation  thus  urged  appears  to  us  inadmissible.  We  think  it  is  clear 
that  a  sale  under  that  Article  may  as  easily  be  effected  with  the  benefit  of 
appraisement  as  in  any  other  cases  of  forced  alienations.  Such  appraisement 
obviously  secures  to  the  debtor  the  protection  of  his  property  from  sacrifice.  A 
waiver  of  the  benefit  thus  conferred  upon  him  can  only  be  derived  from  an  express 
stipulation  in  his  contract,  or  clear  intendment  of  the  law.  Neither  of  which,  we 
apprehend,  can  be  fairly  deduced  in  this  case.  It  is  true  that  cases  may  and  must 
necessarily  occur,  in  which  the  amount  of  the  matured  installments  will  be  less 
than  the  price  of  adjudication  ;  but  in  such  cases  the  surplus  of  the  price  only 
becomes  exigible  at  the  maturity  of  the  other  installments,  adding  interest  to  such 
surplus  so  as  to  correspond  with  the  term  of  credit  thus  allowed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  below  be 
avoided  and  reversed ;  that  the  injunction  sued  out  in  this  case  be  made  per- 
petual, or  the  Sheriff  enjoined  from  making  said  sale  without  previous  appraise- 
ment, the  defendants  and  appellees  to  pay  the  costs  of  both  courts. 
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Union  Bank  op  Louisiana  v.  Foster  and  Mary  Bradford. 

A  credit  eDdoraed  on  a  bond  at  a  time  not  suspicious  by  an  officer  of  the  bank  in  the  regular  discharge 
of  his  doty  ia  suflBcient  evidence  of  the  payment  to  interrupt  iH>escription. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Batoa  Rouge,  Beale,  J. 
Faqua  S  Kilboume,  for  plaintifif  and  appeHant.    A,  M,  Dunn  and  T.  6. 
Morgan,  for  defendants. 

Cole,  J.  This  suit  was  institated  by  the  Union  Bank.  Afterwards  Henry 
MantCffi,  having  purchased  the  assets  of  the  branch  at  Clinton  and  having  been 
subrogated  to  the  rights  of  the  bank,  was  substituted  for  the  original  plain- 
tiff. 

This  action  is  to  recover  a  balance  due  on  a  bond  executed  in  favor  of  the  bank 
by  Foster  Bradford  and  his  wife,  Mary,  on  the  30th  December,  1834,  for  eleven 
hundred  dollars,  payable  in  twelve  months  from  that  time,  and  secured  by  mort- 
gage. 

The  suit  is  carried  on  against  Foster  Bradford^  who  plead  the  prescription  of 
ten  years.    This  plea  was  sustained  and  plaintiff  has  appealed. 

The  bond  matured  on  the  30th  of  December,  1835  ;  service  was  made  of  the 
citation  and  petition  in  this  case  on  the  24th  of  June,  1848,  and  prescription  had 
accrued,  unless  it  had  been  interrupted. 
There  is  a  credit  upon  the^bond,  as  follows  : 

«  January  Ist,  1859.    Received  installment $137  50 

Interest  on  baUince 39  06 


$176  56 
Henry  Marston,  Cashier." 

This  indorsement  is  in  the  hand-writing  of  Marston,  and  he  was  cashier  at  the 
time  it  purports  to  have  been  made. 

This  is  not  of  itself  sufiScient  to  interrupt  prescription,  for  the  indorsement  may 
have  been  written  after  the  bond  was  prescribed. 

It  is,  however,  established  that  the  bond  was  protested  for  non-payment  on  the 
27th  January,  1840,  nearly  six  years  before  prescription  could  accrue.  In  the 
protest  the  notary  copies  at  length  the  bond  and  all  the  credits  indorsed  upon  it, 
and,  among  others,  that  by  Henry  Marston,  of  January  1st,  1839. 

Notices  were  given  of  the  protest  by  the  notary  by  a  letter  addressed  to  the 
defendant  at  his  residence.  The  act  was  recorded  in  the  book  of  protests  by  the 
notary  on  the  day  after  it  was  made. 

It  is  thus  shown  that  the  credit  was  indorsed  upon  the  bond  at  a  time  not  sus- 
picious by  an  officer  of  the  bank  in  the  regular  discharge  of  his  duty.  It  is  true 
that  the  indorsement  does  not  state  by  whom  the  money  was  paid,  but  it  is  un- 
reasonable to  suppose  it  to  have  been  paid  by  any  other  person  than  the  defend- 
ant or  his  agent 

This  protest  also  shows  that  the  indorsement  was  made  nearly  eleven  years 
before  the  purchase  of  the  assets  of  the  bank  by  plaintiff. 

The  evidence  of  the  cashier  could  not  be  introduced,  for  he  purchased  the  assets 
on  the  25th  of  November,  1851,  and  among  the  rest  the  bond  sued  upon  with  the 
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Uxios  Bank      indorsement  in  his  hand-writing,  and  on  the  Slat  October,  filed  his  intervention  and 
BiuoFOBo.       became  the  real  plaintiflf  in  the  suit.    Beatty,  syndic,  v.  Clement,  12  An.  82  ;  C. 
C.  3508  ;  Barelli  v.  Riviercy  3  An.  46  ;  13  An.  294. 

It  is,  therefore,  ordered,  adjudged  and  dlecreed,  that  the  judgment  be  avoided 
and  reversed,  and  that  the  intervenor,  Henry  Marston,  recover  of  the  defendant, 
Foster  Bradford,  five  hundred  and  fifty  dollars  with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum,  from  the  30th  day  of  December,  1839,  until  paid,  and 
four  dollars  cost  of  protest,  and  the  costs  of  both  courts,  subject  to  a  credit  of 
lour  hundred  and  fifty-one  dollars  and  ten  cents,  made  at  Sherififs'  sale  on  the  1st 
of  May,  1847  ;  it  is  further  decreed,  that  the  mortgage  of  the  intervenor,  Marston, 
be  recognized  upon  the  two  slaves,  Pinak  and  Elloch,  mentioned  in  the  Act  of 
mortgage  of  Foster  Bradford  and  wife  to  the  bank  of  the  13th  December,  1834, 
and  that  they  be  seized  and  sold  to  satisfy  this  judgment. 


A.  D.  Grieff  &  Co.  V.  McDaniel  &  Watson. 

A  notice  sent  to  the  Pos^0fflce,  where  an  endorser  usually  receires  his  letters,  at  the  time  the  protest 
is  made,  te  sufficient,  although  there  be  another  Post-Offlce  nearer  his  residence,  at  which  be  has  not 
been  in  the  habit  of  receiving  his  letters. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Helena,  Beale,  J. 
Penn  &  Martin,  for  plaintiff.     Thompson  <fc  Skeafe,  for  defendants. 

Land,  J.  The  only  parties  before  this  court  are  the  piaintifls,  and  John  G. 
Watson,  who  is  sued  as  the  endorser  of  a  bill  of  exchange,  and  the  single  question 
for  decision  is,  whether  he  was  legally  notified  of  the  protest  of  the  bill. 

The  evidence  shows,  that  Watson  was  Sheriff  of  the  parish  of  St.  Helena  at  the 
date  of  the  protest,  and  that  he  was  in  the  habit  of  receiving  his  letters  at  the 
Post-Office  in  Greensburg,  the  seat  of  justice  for  that  parish,  and  that  a  letter 
containing  the  notice  of  protest  mas  mailed  by  the  Notary  to  him  at  that  place. 
The  evidence  also  shows,  that  Watson  resided  in  the  conntry,  and  that  St.  Helena 
Post-Office  was  nearer  to  his  residence  than  the  office  at  Greensburg ;  but  the  evi- 
dence does  not  show  that  he  ever  received  any  letters  at  the  St.  Helena  office. 

A  notice  sent  to  the  office,  where  the  indorser  usually  received  his  letters,  at 
the  time  of  protest,  is  sufficient,  although  there  be  another  office  nearer  his  resi- 
dence at  which  he  had  not  been  in  the  habit  of  receiving  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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Pauline,  f.  w.  c,  v.  L.  A.  Hubert  et  al.  |j{J  ^g 

Ad  administrator  has  the  capacity  to  stand  in  Judgment  in  a  salt  by  a  slave,  Inventoried  as  part  of  the 

succession,  to  have  her  freedom  established. 
It  most  now  l»e  considered  settled,  that  eftect  will  be  given  to  parol  proof  of  the  sale  of  real  estate,  if 

it  is  received  without  objection. 
The  heirs  and  creditors  of  the  estate  will  be  bound  by  the  acts  of  the  administrator,  as  to  the  mode  of 

proceeding  In  the  defence  of  a  suit  and  the  reception  and  rejection  of  evidence. 
The  child  of  a  Uatu  libera  who,  by  Art.  196  ofthe  Code,  is  to  become  free  at  the  time  fixed  for  the  eu- 

franchUemsnt  of  the  mothor,  requires  the  consent  of  the  public  authorities  to  her  emancipation, 

and  since  the  Act  of  the  Legislature  of  1857,  the  emancipation  cannot  be  affected. 

APPEAL  frota  the  District  Court  of  the  Parish  of  Pointe  Couple,  Ratliffy  J. 
T.  J.  <(  FT.  CooUy,  for  plaintiff.     T.  H.  Farrar  and  /.  Yoist,  for  defendants 
and  appellants. 

Merbick,  C.  J.  The  plaintiff  and  her  mother,  Arsene,  were  the  slaves  of 
Onil  Bourgeat,  Arsene  contracted,  in  1850  or  1851,  with  Bourgeatj  for  the 
entancipation  of  herself  and  Pauline,  The  condition  (it  seems)  being  the  pay- 
ment of  $1,500.  Arsene  not  being  able  to  raise  the  whole  sum  paid  $600,  the 
price  of  herself,  and  received  an  act  of  emancipation  for  herself  alone.  Subsequently 
a  friend  advanced  the  nine  hundred  dollars,  and  tendered  the  same  to  Bour- 
geat for  Pauline^  in  her  behalf,  or  as  her  agent.  In  the  mean  time  Pauline,  had 
given  birth  to  a  child  named  JuHe,  the  subject  of  the  present  controversy.  At 
the  time  of  the  tender  of  the  $900,  Bourgeat  insisted  on  being  paid  one  hundred 
dollars  more  as  the  price  of  Julie,  This  was  paid,  also,  on  behalf  of  Pauline.  In 
three  or  four  days  afterwards,  it  being  i^  the  year  1852,  Bourgeat  passed  the  act 
of  emancipation  of  Pauline.  Mention  of  the  child  was  omitted  in  the  act.  It 
is  conceded,  that  the  acts  of  emancipation  of  Arsene  and  Pauline^  were  in  due 
form  and  made  with  the  consent  of  the  proper  authorities. 

After  the  death  of  Onil  Bourgeat,  Julie  was  inventoried  as  the  property  of  his 
succession,  and  an  order  obtained  for  her  sale. 

This  suit  is  brought  against  the  administrator  and  the  auctioneer,  to  restrain 
them  from  selling,  and  to  have  the  freedom  of  Julie  recognized. 

There  was  judgment  for  the  plaintiff,  and  the  defendant,  Moore,  the  adminis- 
trator, appeals. 

The  appellant  relies  for  a  reversal  of  the  judgment,  upon  two  grounds,  viz  : 

1st.  That  the  administrator  has  no  capacity  to  stand  in  judgment ;  and 

2d.  The  proof  of  the  contract  for  emancipation  of  Pauline  and  her  child  being 
parol,  no  effect  can  be  given  to  the  same  by  the  court. 

I.  We  see  no  objection  to  the  form  of  the  action.  The  heirs  may  not  have 
accepted  the  succession,  and  as  the  administrator  must  represent  the  credi- 
tors also,  we  see  no  objection  to  his  standing  in  judgment  for  the  protection 
of  the  rights  of  all  parties  in  the  effects  entrusted  to  his  administration.  The 
Article  of  the  Code  of  Practice  relative  to  testamentary  executors  (Art.  123), is 
not  applicable.  The  powers  of  the  testamentary  executor  at  the  time  of  the 
adoption  of  the  Code  of  Practice,  were  very  different  from  those  of  the  adminis- 
trator. 

II.  The  testimony  to  prove  the  contract  for  the  emancipation  of  Pauline  and 
her  child,  was  parol.    It  was  admitted  without  objection.    It  is  conceded  by 
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FAvun  defendants'  coonsd,  that  if  eflfoet  most  be  given  to  the  parol  contract  proven  in 
HcBRi  this  case,  there  should  be  judgment  in  favor  of  the  plaintiff.  But  it  is  contended 
"  that  the  contract  for  the  emancipation  of  the  slave  is  bnt  a  sale  of  the  slave  to 
herself,  and  that  under  Article  2415  C.  C,  a  verbal  sale  of  a  slave  is  null  as  well 
for  third  persons  as  for  the  contracting  parties  themselves,  and  the  testimonial 
proof  of  it  shall  not  be  admitted.  That  the  law  does  not  say  that  parol  evidence 
of  a  verbal  sale  of  a  slave  is  inadmissible,  if  objected  to ;  but  it  says,  that  the 
verbal  sale  of  a  slave  is  void,  even  as  between  the  vendor  and  vendee,  and  to  say, 
that  a  certain  form  of  sale  declared  void  by  express  law,  because  made  in  that 
form,  shall  nevertheless  be  held  valid  because  it  is  proved  to  have  been  made  in 
the  very  form  reprobated  by  the  positive  law,  is  an  absurdity." 

Were  the  Articles  of  the  Civil  Code  on  the  subject  of  verbal  sales  a  new  qaes- 
tion,  the  argument  urged  might  have  occasioned  us  much  trouble,  for  it  is  in  the 
light  of  a  sale,  we  think,  in  which  the  contract  between  Pauline  and  Bourgeat 
for  Julie,  should  be  viewed  in  the  present  controversy. 

But  the  Article  in  question  has  been  so  often  and  with  so  much  uniformity 
construed  adversely  to  defendants,  that  the  kw  on  the  subject  must  be  considered 
as  long  since  settled. 

Article  2415  of  the  present  Code  is  identical  with  Art.  2,  p.  344,  of  the  Code 
of  1808.  Under  that  Code  the  Article  was  construed,  first,  as  contended  for  hy 
defendant's  counsel,  but,  after  much  discussion,  it  was  held  that  a  party  who 
would  object  to  parol  evidence  must  except  to  its  introduction.  5  M.  B.  442. 
In  the  case  of  Bateman  v.  Cormier,  1  N.  S.,  the  court  said,  parties  have  certainly 
a  right  to  acknowledge  a  parol  contract  for  land  and  they  have  a  right  to  consent 
that  their  stipulations  in  regard  to  it,  may  be  proved  by  parol.  In  the  case  of 
Mills  V.  Hunter,  5  N.  S.  121,  the  court,  after  comparing  the  other  Articles  of 
Code  of  1808  on  the  same  subject,  arrived  at  the  same  conclusion.  In  the  case 
of  Strawbridge  v.  Warfield,  4  La.  22,  the  court  considered  the  corresponding 
Articles  of  the  present  Code  and  amendments,  and  adopted  the  same  construc- 
tion as  had  been  given  to  them  in  the  old  Code,  and  gave  effect  to  parol  proof  of 
the  sale  of  a  sbive,  such  proof  having  been  received  without  objection.  This  de- 
cision has  been  uniformly  adhered  to  since.  Hopkins  v.  Lacoutere,  4  La.  64 ; 
Brown  v.  Frantum,  6  La.  46  ;  Henry  v.  Dinkgrave,l9  La.  483 ;  Jacob\,  Davis, 
4  An.  39 ;  7  An.  33,  Packwood  v.  White ;  see  also  3  An.  136.  The  question 
must,  therefore,  be  considered  as  at  rest. 

But  it  is  said  that  the  administrator  acting  as  he  does  in  a  representative  capa- 
city, cannot  bind  the  heirs  and  creditors  by  the  admission  of  ill^al  testimony. 
As  the  administrator  has  the  capacity  to  stand  in  judgment,  the  usual  rules  as  to 
the  mode  of  proceeding  and  the  reception  and  rejection  of  evidence  must  bind 
him. 

The  conclusion  to  which  we  have  arrived,  leaves  the  case  where  it  is  conceded 
by  defendant's  counsel,  there  must  be  judgment  for  the  plaintiff,  for  if  the  slave 
is  not  free,  she  was  sold ;  Bourgeat  and  his  estate  is  not  the  owner. 

But  it  has  been  observed,  that  the  child  Julie  has  never  been  emancipated  by 
her  former  owner ;  nor  have  the  public  authorities  ever  authorized  her  emancipa- 
tion. It  is  contended,  by  plaintiff's  counsel,  that  she  is  free  by  the  express  terms 
of  Article  196  of  the  Civil  Code,  which  is  in  these  words  :  "  The  child  born  of 
a  woman  after  she  has  acquired  the  right  of  being  free  at  a  future  time,  follows 
the  condition  of  its  mother,  and  becomes  free  at  the  time  fixed  for  her  enfranchise- 
ment, even  if  the  mother  should  die  before  that  time." 
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We  think  this  Article  must  be  constraed  with  reflsrence  to  the  other  provi-  f iruw 
sions  of  the  Code,  and  that  the  child  of  the  statu  libera,  like  the  statu  libera  Bvm. 
herself  codd  only  become  free  by  the  conaent  of  the  pablic  authorities.  For  the 
public  have  an  interest  in  the  emancipation  of  slaves,  both  that  they  sbonld  be 
of  good  character,  and  that  the  person  emancipating  sbonld  support  them,  should 
they  be  unable  to  support  themselves.  C.  C.  185, 188 ;  Henriette  v.  Barnes,  11 
An.  454  ;  Lotiisa  Marshall  v.  Watrigant,  13  An.  619.  And  of  this  the  courts 
ought  to  take  notice,  although  not  formally  called  to  their  attention. 

The  judgment  of  the  lower  court,  therefore,  so  for  as  it  decrees  the  freedom  of 
the  slave  Julie,  must  be  reversed ;  but  the  contract  of  sale  having  been  proven, 
the  injunction  can  be  maintained  to  prevent  the  sale  of  Julie,  by  the  defendants, 
as  the  property  of  the  Succession  of  Onil  Bourgeat,  deceased. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged, 
and  decreed  by  the  court,  that  the  injunction  gpunted  in  this  case  be  perpetuated  ; 
that  said  slave  Julie  be  delivered  to  the  plaintiff,  she  paying  the  costs  of  the  ap- 
peal, and  the  defendants,  those  of  the  lower  court. 

Cols,  J.,  dissenting.  I  am  of  opinion  that  the  contract  of  emancipation  is 
established  by  the  parol  evidence,  which  was  admitted  without  objection. 

I  canoot,  however,  concur  with  the  interpretation  given  by  the  court  to  Article 
196  of  the  Civil  Code. 

This  Article  reads  as  follows  : 

''  The  child  bom  of  a  woman  after  she  has  acquired  the  right  of  being  free  at  a 
future  time,  follows  the  condition  of  its  mother,  and  becomes  free  at  the  time  fixed 
for  her  enfranchisement,  even  if  the  mother  should  die  before  that  time." 

This  Article  plainly  declares,  that  at  the  moment  the  mother  is  entitled  to  be 
enfranchised,  the  child  becomes  free.  The  child  being  free,  no  ratification  of  it 
by  a  court  of  justice  is  necessary.  It  is  different  as  to  the  mother  ;  for  the  Arti- 
cle says,  "  alter  she  has  acquired  the  right  of  being  free."  The  Article  distin- 
guishes between  the  two,  giving  to  the  mother  a  *'  right  of  being  free,"  which  im- 
plies a  right  of  action  to  have  her  freedom  judicially  pronounced,  and  giving  to 
the  child  freedom  at  the  moment  the  right  of  action  of  the  mother  commences. 

Besides,  the  Article,  as  to  the  mother,  speaks  of  her  "  enfranchisement,"  which 
implies  some  action  for  becoming  free ;  whereas,  as  to  the  child,  it  says  it  '*  becomes 
jret,"  even  if  the  mother  should  die  before  the  time  fixed  for  her  enfiranchise- 
ment 

If  my  interpretation  of  Article  196  be  incorrect,  another  serious  question  would 
arise,  whether  the  plaintiff  had  not  acquired  under  this  Article,  even  as  inter- 
preted by  the  majority  of  the  court,  such  a  vested  right  to  her  liberty  as  she  could 
not  be  divested  of  by  subsequent  l^islation,  prohibiting  the  emancipation  of 
sUves.  Sess.  Acts,  1857,  p.  55.  Art.  174  of  the  Civil  Code  declares,  <<  that  a 
slave  is  incapable  of  making  any  kind  of  contract,  except  those  which  relate  to 
his  own  emancipation." 

This  Article,  then,  so  far  as  emancipation  is  concerned,  treats  slaves  as  persons 
capable  of  contracting,  and  they  are  vested  with  the  same  right  of  contracting  as 
to  their  emancipation,  as  freemen  are  as  to  any  other  species  of  contract. 

Why,  then,  should  slaves  be  deprived  of  the  benefit  of  Article  105  of  the  Con- 
stitution of  1852,  which  prohibits  the  passage  of  any  Uiw  impairing  the  obliga- 
tion of  contracts,  or  the  divestiture  of  vested  rights. 

The  law  having  authorized  the  contract  of  emancipation,  and  as  to  that,  havmg 
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"PAviat        treated  slayes  as  persons  capable  of  contracting,  money  having  been  paid  aooord* 

Hmnr.        ing  to  the  terms  of  the  contract,  and  all  upon  the  faith  of  the  legiidation  which 

declared  that  the  slave  woold  become  free  at  the  time  agreed  upon  by  the  parties 

to  the  contract,  it  becomes  a  serious  question  as  to  the  power  of  the  State  to 

practically  annul,  by  a  subsequent  statute,  the  anterior  contract. 

Another  question  also  presents  itself,  whether  the  statute  of  1857,  prohibiting 
emancipation,  would  apply  to  one  claiming  freedom  under  Article  196  of  the 
Civil  Code.    Yide  George  v.  Demouy,  14  An.,  dissenting  opinion. 

I  deem  it  unnecessary  at  this  time  to  express  any  opinion  upon  these  topics,  on 
account  of  the  manner  in  which  I  understand  Article  196  ought  to  be  inter- 
preted. 
I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 


The  Police  Jury  op  West  Baton  Rouge  v.  A.  Crosely. 

The  recording  of  tho  proca  voIkU  of  afUodication  of  work  to  be  done  on  the  road  and  levee,  wltboot 
giving  the  name  of  the  proprietor  or  a  description  of  the  land,  will  not  create  a  privUego  on  the  bad 
on  which  such  work  is  done. 

APPEAL  from  the  District  Court  of  the  Parish  of  West  Baton  Rouge,  Bcale,  J. 
H.  M,  Favrotf  for  plaintiff  and  appellant    D.  N.  BarroWj  for  defendant. 

Cole,  J.  In  the  year  1849,  plaintiff  caused  the  work  to  be  done  on  the  road 
and  levee  of  land  of  defendant  to  be  sold  at  public  auction,  and  it  was  adjudicated 
to  one  Marcelin  Major, 

The  land  was  supposed  to  belong  to  one  Weihersbyy  and  the  notices  required 
in  the  proceeding  for  the  sale  of  the  work  were  addressed  to  him. 

The  proces  verbal  of  adjudication  of  the  work  declared  that  the  work  adjudi- 
cated was  to  be  done  upon  "  land  belonging  or  said  to  belong  to  the  estate  of  Dr. 
Wetliershyj  deceased." 

The  parish  having  paid  Major  for  the  work  done  by  him  according  to  the 
price  of  adjudication,  now  claims  a  privilege  by  virtue  of  the  recording  of  the 
proces  verbal  of  adjudication,  and  asks  to  have  the  land  seized  and  sold  to  satisfy 
the  privilege  for  the  amount  paid  by  it. 

There  was  judgment  for  defendant  and  plaintiff  has  appealed. 

It  is  clear  that  the  recording  of  the  proces  verbal  cannot  give  any  privily 
upon  the  land  of  the  defendant,  Croseiy,  for  neither  his  name  nor  a  description 
of  the  land  are  given.  This  is  not  an  action  on  a  quantum  meruit,  and  if  it  were, 
it  could  not  be  maintained,  for  there  was  neither  personal  service  nor  attachment 
of  property. 

The  District  Court  properly  dismissed  the  9uit. 

Judgment  affirmed,  with  costs. 
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Su3AN  King  v.  J.  G.  Neely  et  al. — Heirs  of  L.  Inge  et  al.,  Inter-  _44  bqi 

venors — Ellen  D.  King,   Intervenor. 

Tbe  son-in-law  of  one  of  the  parties  to  a  salt  is  a  oorapeient  witness.  Tlie  interest  of  the  mother  of  the 
witness  in  the  property  in  dispute,  as  belonging  to  the  marriage  commauity,  she  not  being  a  party 
to  the  suit,  is  too  remote  to  exclude  her  son's  testimony. 

The  title  to  slaves  may  be  proved  by  parol  when  it  is  shown  that,  by  the  laws  of  the  State  where  the 
ISwrts  testified  to  took  place,  and  where  the  slaves  then  were,  they  could  be  transferred  by  verbal 
sale  and  delivery. 

^r  the  lawB  of  MisaisslppI,  among  collaterals,  the  ktaidred  of  the  whole  blood  are  preferred  to  the  kin- 
dred of  the  half  blood  in  the  same  degree  ;  and  by  effect  of  representation,  nephews  and  nieces  of 
tbe  whole  blood  will  exclude  a  sister  of  the  half  blood. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  Railiff,  J. 
/.  W.  Montgomery  and  P.  Alexander^  for  plaintiflf.     T.  P.  Farrar  and 
A.  N.  Ogden,  for  the  heirs  of  Inge.  L.  V.  Reeves,  for  Ellen  D,  King,  intervenor. 
H.  B.  Shaw  and  Durant  <&  Homor,  for  defendants  and  appellants. 

Buchanan,  J.  These  are  two  appeals  from  the  same  judgment  rendered  on 
the  verdict  of  a  jnry ;  one  appeal  being  taken  by  defendant,  and  the  other  by  two 
intervenors. 

As  r^ardsthe  defendant,  Neely,  the  issae  is  purely  one  of  fact,  namely,  whether 
or  not  a  retrocession  was  made  by  Neely  to  Albert  Milton  King,  of  certain  slaves 
which  King  had  sold  and  conveyed  to  Neely  several  years  previously  to  the 
alleged  retrocession. 

The  first  question  for  our  examination  is  presented  by  a  bill  of  exceptions  taken 
by  defendant  to  the  admission  of  the  deposition  of  Robert  King, 

Defendant  objects  to  the  competency  of  King,  because  he  is  the  son  of  the  wife 
of  Neely  ;  that  although  the  witness's  mother  is  not  a  party  to  this  suit,  yet  the 
same  involves  the  interests  of  the  community  of  acquests  between  the  defendant 
and  his  wife.  In  support  of  this  objection,  the  defendant  relies  upon  Article 
2260  of  the  Code,  which  provides  that  descendants  cannot  be  witnesses  for  or 
against  their  ascendants. 

We  held,  in  the  case  of  Porcke  v.  Leblanc,  12  An.  782,  that  the  Article  in 
question  is  to  be  construed  as  applicable  to  cases  in  which  the  interests  of  an 
ascendant  or  descendant  of  the  witness  is  directly  involved  in  the  controversy. 
That  is  not  the  case  here.  The  mother  of  the  witness  is  not  a  party  to  the  suit. 
And  her  alleged  interest  in  the  marriage  community  is  altogether  too  remote  and 
contingent  to  have  been  considered  by  us  as  a  sufiBcient  objection,  even  had  we 
not  the  case  of  Porche  before  us.  The  husband  is  the  head  and  master  of  the 
community,  and  may  alienate  its  effects,  without  the  consent  of  his  wife,  whose 
interest  is  only  fixed  by  the  dissolution  of  the  marriage,  and  is  subject  to  the  dis- 
charge of  debts.  She,  or  her  heirs,  may  even  renounce  the  community.  The 
general  rule  laid  down  in  State  v.  Levy,  5  An.  64,  is,  that  all  persons  are 
competent  to  testify,  except  those  whose  incompetency  is  expressly  declared 
bylaw. 

Another  objection  which  is  made  to  the  witness,  King,  in  common  with  other 
witnesses  of  plaintiff,  named  Harris,  Valentine  and  McEvaine,  is  that  they  are 
offered  to  prove  a  title  to  sUives  by  parol.  It  is  admitted  of  record,  that  slaves 
are  personal  property  in  Mississippi,  the  State  of  the  domicil  of  Albert  Milton 
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Kwo  Kingt  where  the  slaves  were  occupied  and  worked,  where  the  retrocession  is 
NnxT.  alleged  to  have  taken  place,  and  where  the  events  occutred  of  which  the  wit- 
nesses testify.  The  counsel  of  defendant,  in  his  printed  argument  indeed  concedes 
that  by  the  law  of  Mississippi,  slaves  may  be  transferred  by  verbal  sale  and 
delivery,  and  consequently,  that  such  sale  and  delivery  may  be  proved  by  parol 
testimony.  But  he  insists  that  a  price  or  consideration  for  the  sale,  and  an  actual 
delivery  should  be  proved.  It  appears  to  us  that  this  argument  goes  entirely  to 
the  effect,  or  sufficiency  of  the  testimony,  and  not  to  its  admissibility.  The  forms 
and  effects  of  contracts  are  governed  by  the  laws  and  usages  of  the  place  where 
they  are  made,  and  intended  to  have  effect  C.  C.  10.  There  can  be  no  doubt  that 
that  pkce,  in  this  instance,  was  Mississippi.  And  we  concur  in  the  inference 
which  the  jury  has  drawn  from  the  facts  stated  by  these  witnesses,  and  cor- 
roborated by  others. 

The  defendant  has  objected  in  argument,  although  his  pleadings  contain  no 
such  exception,  that  the  plaintiff  has  not  brought  herself  within  the  provisions  of 
the  law  of  Mississippi,  for  claiming  the  half  of  her  husband's  estate  by  the  action 
for  assig^nment  of  dower. 

It  is  sufficient  to  say,  upon  this  point,  that  we  have  before  us  all  the  heirs-at-law 
of  Albert  Milton  King,  and  that  they  make  no  objection  of  this  sort,  but  concede 
the  right  of  plaintiff  to  the  half  of  the  slaves  which  were  in  Mississippi  at  the 
time  of  her  husband's  death,  as  awarded  to  her  by  the  verdict  and  judgment  of 
of  the  District  Court. 

The  heirs  at  law  of  Albert  Mtiian  King,  are  the  children  of  his  two  sisters  of 
the  full  blood  deceased,  and  a  sister  of  the  half  blood. 

The  court  below  charged  the  jury  "  that  one-half  of  the  slaves  and  personal 
property  of  JSTmg,  in  Mississippi,  should  be  divided  into  three  parts,  the  minor 
child  of  Laura  King  taking  one  part,  the  minor  children  of  Olivia  King  taking 
another  part,  and  the  remaining  third  part  to  be  taken  by  EUen  D,  King"  The 
statute  of  Mississippi  regulating  the  distribution  of  estates  among  collateral 
heirs,  is  in  the  following  words  :  "  When  there  shall  be  no  children  of  the  intes- 
tate, nor  descendants  of  such  children,  then  the  estate  descends  to  the  brothers 
and  sisters  of  the  intratate  and  their  descendants,  in  equal  parts ;  the  descendants 
of  a  sister  or  brother  of  the  intestate  to  have,  in  equal  parts  among  them,  their 
deceased  parent's  share."  ^*  And  there  shall  be  no  representation  among  col- 
laterals, except  with  the  descendants  of  the  brothers  and  sisters  of  the  intestate." 
"  And  there  shall,  in  no  case,  be  a  distinction  between  the  kindred  of  the  whole 
and  half  blood,  except  the  kindred  of  the  whole  blood  in  equal  degree  shall  be 
preferred  to  the  kindred  of  the  half  blood  in  the  same  degree."  (Revised  Code  of 
Mississippi,  p.  452  and  453,  Art.  110.)  Portions  of  this  Article  are  badly  worded, 
and  are,  in  some  respects,  vague.  Two  ideas,  however,  are  distinctly  enunciated 
in  it,  viz :  1st,  that  representation  among  collaterals  takes  place  only  with  the 
descendants  of  the  brothers  and  sisters  of  the  deceased.  "  Representation  is  a  fic- 
tion of  the  law,  the  effect  of  which  is  to  put  the  representative  in  the  place, 
degree  and  rights  of  the  person  represented."  C.  C.  890.  By  representation,  then, 
Hibemia  Inge  stands  in  the  same  position  in  point  of  heirship  to  A,  M.  King,  as 
her  deceased  mother,  Laura  King,  deceased ;  and  the  minors,  Hovmrd  Wailes^ 
Albert  M,  Wailes  and  Olivia  WaiUs  stand  in  the  place  of  their  deceased  mother, 
Olivia  King,  2d.  That  the  kindred  of  the  whole  blood  in  equaldegree,  shall  be  pre- 
ferred to  the  kindred  of  the  half  blood  in  the  same  degree.  The  minor  children, 
then,  of  Laura  and  Olivia  King,  sisters  of  the  whole  blood,  are  to  be  preferred 
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to  Ellen  D.  King,  a  sister  of  the  half  blood,  and  nnder  the  statute  would,  we 
presume,  exclude  her  from  the  inheritance  of  A.  M,  King,  in  Mississippi. 

The  judgment  is  further  erroneous  in  decreeing  the  slaves  Jack,  Gardner ,  Dan, 
Ralpkj  Flora,  and  her  children  Henry  and  infant  and  Harriet,  and  increase,  and 
their  hire,  to  all  the  intervenors  indiscriminately.  These  slaves  beine  found  in 
Louisiana  at  King's  death,  are  to  be  distributed  among  his  heirs,  according  to 
our  laws. 

According  to  the  provisions  of  Art.  909  C.  C,  these  last  mentioned  slaves  and 
their  hire  are  to  be  distributed  as  follows,  viz  :  the  minor  heirs  of  Laura  King 
and  Olivia  King,  as  being  of  the  whole  blood,  take  together  five-sixths  interest 
therein,  and  the  half-«ister,  Ellen  D.  King,  takes  the  remaining  sixth  thereof. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court, 
as  between  the  plaintiff  and  the  defendant,  John  G,  Neely,  be  affirmed. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  appealed  from 
be  reversed  as  to  the  appellee,  Ellen  D.  King,  and  so  amended  that  the  appellant, 
Hibemia  Inge,  in  right  of  her  deceased  mother,  Laura  King,  do  recover  of  the 
defendant  one  undivided  fourth  of  the  slaves,  Len,  Celeste,  Walton,  Margaret, 
Caroline,  Jay,  Milton,  Easier,  Munroe,  Ann,  Alexander^  Christina,  Kitty,  Flora, 
FkiUp,  Harp,  Lydia,  Ellen,  George,  Jinney,  Sam,  Elias,  Letty,  Angeline,  Bill, 
Lucy,  Milly,  John  the  Baptist,  Liz,  Martha,  Lithy,  Tyler,  Punch,  Jake,  Eli,  Kate, 
Little  Lithy,  Rachael,  Nat  or  Mat,  Maria,  Joseph,  Bob,  Lucy,  Harrison,  Frank, 
Davy,  Eliza,  Celia,  Mandy,  Rose,  Milly,  Mason,  Charles  Marshall,  Nat  or  Mat, 
Sally,  Armstead,  Prosper,  Harry,  Alfred,  Jim,  Lewis,  Ike  or  Isacre,  Dennis,  Judy 
and  Madison,  together  with  one  undivided  fourth  of  their  increase,  and  also  one 
undivided  fourth  of  the  hire  of  said  slaves,  at  the  rate  of  $4,200  per  annum,  since 
the  last  of  March,  1856 ;  and  it  is  further  decreed,  that  the  minors,  Howard 
WaUes,  Albert  M.  Wailes,  and  Olivia  Wailes,  in  right  of  their  deceased  mother, 
Olivia  King,  do  jointly  recover  of  the  said  defendant  one  undivided  fourth  of  all 
of  the  aforesaid  slaves  and  their  increase,  and  also  one  undivided  fourth  of  the 
hire  of  said  slaves,  fixed  at  the  rate  of  ^,200  per  annum,  since  the  last  of  March, 
1856.  And  it  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  further  amended,  by  dividing  the  slaves  Jack,  Gardner,  Dan, 
Ralph,  Flora,  Henry,  an  infant,  and  Harriet,  and  their  natural  increase,  and  their 
hire  since  the  last  of  March,  1856,  at  the  rate  of  $1,400  per  annum,  among  the 
intervenors,  as  follows,  viz :  one-half  of  five-sixths  thereof  to  the  minor  Hibemia 
Inge,  another  half  of  five-sixths  thereof  to  the  minors  Howard  Wailes,  Albert  M. 
Wailes  and  Olivia  Wailes,  jointly,  and  the  remaining  sixth  thereof  to  the  minor 
Ellen  D,  King ;  the  costs  of  the  District  Court  to  be  paid  by  defendant ;  and 
those  of  appeal,  one-half  by  defendant,  and  one-half  by  the  intervener  and  appel- 
lee, Ellen  D,  King, 


KZHO 

V. 

Nblt. 


Same  Case — On  a  Re-hearing. 

Buchanan,  J.  The  intervenors  have  brought  to  our  notice,  by  a  petition  for 
re-hearing,  an  omission  made,  through  inadvertence,  in  the  decree  heretofore  ren- 
dered. The  judgment  of  the  court  below  in  favor  of  plaintiff  against  defendant, 
Neely,  which  has  been  affirmed  by  us,  allowed  Mrs.  King  twenty-five  hundred 
dollars,  with  interest,  as  one-half  of  a  sum  of  five  thousand  dollars,  the  value  of 
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Knto  males,  horses,  cattle,  farming  atensils,  &c.,  converted  by  Neely  to  his  own  use. 


NULT. 


14     Ifl 
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Upon  the  principles  of  oar  decision,  the  minor  children  of  Albert  Milton  King*» 
two  sisters  of  the  tuU  blood  deceased,  are  entitled  to  the  other  half  of  this  sam ; 
and  it^was  our  intention  to  have  so  decreed. 

It  is,  therefore,  adjudged  and  decreed,  that,  in  addition  to  the  allowances  made 
by  our  judgment  herein,  rendered  on  the  28th  March,  1859,  there  be  judgment  in 
favor  of  Hibernia  Inge,  as  heir  of  her  deceased  mother,  Laura  King,  against  the 
defendant,  John  G.  Neely,  for  the  sum  of  twelve  hundred  and  fifty  dollars,  with 
l^al  interest  from  the  last  day  of  March,  1856,  until  paid ;  that,  in  addition  to 
the  allowances  made  by  our  judgment  of  the  28th  March,  1859,  there  be  judg- 
ment in  favor  of  the  minors,  Howard  Wailes,  Albert  M.  WaUes,  and  Olivia 
Wailes,  in  right  of  their  deceased  mother,  Olivia  King,  against  the  defendant, 
John  G.  Neely,  for  the  sum  of  twelve  hundred  and  fifty  dollars,  with  legal  inter- 
est from  the  last  day  of  March,  1856,  until  paid ;  and  that  the  judgment  hereto- 
fore rendered  by  us  herein,  remain,  in  all  other  respects,  undisturbed. 


India  Bagging  Association  i\  B.  Kock  &  Co. 

Ad  Qgrecment  waa  entered  Into  by  goveral  commercial  Arms,  by  which  they  bound  themselves  for  the 
term  of  thfec  months,  not  to  sell  any  India  cotton  bagging,  except  with  the  consent  of  the  mi^oritr 
of  them. — Held:  That  it  was  a  combination  to  enhance  the  price  of  the  article,  which  is  in  reEiraint 
of  trade  and  contrary  to  public  order,  and  that  the  agreement  could  not  be  enforced  In  a  court  of 
jiiHtice. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G.  LeGardeur,  for  plaintiff.     E.  Briggs,  for  defendants  and  appellants. 

Bucuanan,  J.  On  the  7th  August,  1856,  an  association  of  eight  commercial 
firms  in  New  Orleans,  holders  of  7410  bales  of  India  cotton  bagging,  was  formed 
into  what  they  called  a  copartnership  for  the  sale  of  India  bagging,  but  which 
ought  rather  to  be  called  a  partnership  to  prevent  the  sale  of  India  bagging;  for, 
by  their  articles  of  association,  the  subscribers  bound  themsehH:^,  for  the  term  of 
I  three  months,  not  to  sell  any  bagging,  nor  to  offer  to  sell  any,  except  with  the 
^  consent  of  the  majority  of  them,  expressed  at  a  meeting ;  under  the  penalty  of  ten 
dollars  for  every  bale  so  sold,  or  offered  to  be  sold.  It  must  be  observed  that  the 
7410  bales  of  India  bagging  held  by  the  members  of  this  association,  in  unequal 
proportions,  did  not  cease  to  be  the  property  of  the  individual  members.  It  is 
indeed  said,  in  the  fifth  article  of  association,  that  the  bagging  is  accepted  by  the 
association  for  the  benefit  of  its  members  individually  and  separately,  at  the  rate 
of  20  cents  per  yard.  But  this  clause  means  nothing,  if  it  does  not  mean  that 
each  member  of  the  association  accepts  his  own  stock  of  bagging  at  that  price. 
For  at  the  end  of  three  months,  each  member  was  to  resume  the  uncontrolled 
disposal  of  his  own  stock  of  bagging ;  and  it  is  admitted  by  plaintifis  that  two  of 
the  members,  holders  of  2605  bales,  withdrew  from  the  association  before  the 
expiration  of  the  limited  term  of  three  months. 

This  suit  is  brought  against  one  of  the  members,  by  the  manager  of  this  asso- 
ciation, for  the  recovery  of  a  penalty  of  seven  thousand  four  hundred  dollars,  for 
having  sold  seven  hundred  and  forty  bales  of  bagging,  in  contravention  of  the 
articles  of  association. 
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Defendant  denies  having  sold  as  alleged,  and  t^laims  in  reconvention,  of  plain- 
tifl&,  three  thousand  dollai-s  and  upwards,  for  so  much  paid  them  for  sales  made 
bj  him  in  excess  of  twenty  cents  per  yard. . 

From  the  argument,  the  whole  dispute  soems  to  be  about  a  lot  of  101  bales  of 
bagging  sold  on  the  7th  November,  1856  ;  one  party  asserting  that  date  to  have 
been  within  the  term  of  the  association,  while  the  other  party  contends  that  its 
term  expired  on  the  6th  November. 

This  is  a  case  which  ought  never  to  have  come  before  us.  The  agreement  be- 
tween the  parties  was  palpably  and  unequivocably  a  combination  in  restraint  of 
trade,  and  to  enhance  the  price  in  the  markot  of  an  article  of  primary  necessity  to 
cotton  planters.  Such  combinations  are  contrary  to  public  order,  and  cannot  be 
enforced  in  a  court  of  justice.  C.  C.  1889, 1887 ;  Merlin,  Rep.  de  Jurispr.,  verbo 
MoDOpoIe ;  Blackstone's  Comm.,  book  4,  chap.  12,  {{  8  and  9 ;  Chitty  on  Con- 
tracts, edition  1855,  p.  678  ;  1st  Smith's  Leading  cases,  367,  381 ;  French  Penal 
Code,  Art.  419  ;  Pardessus,  Droit  Comm.,  vol.  1,  p.  265 ;  Lang  v.  Weeks,  2  Ohio 
Repts.,  N.  S.,  519  ;  Thomas  v.  Tdes,  3d  Ohio,  274. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  thi^  suit  be  dismissed,  at  costs  of  plaintiff  in  both  courts. 

Cole,  J.,  recused  himself  in  this  case. 


BAOGIKOAflB'V 

V. 

EOCK. 


Mary  J.  Bisland  v.  A.  Provosty  et  al. — McKleroy  &  Bradford,  and 
Hall,  Rodd  &  Pdtnam,  Intervcnors. 

Thj  prohibition  ia  Art.  211'i  of  th-)  Co  lo  azaioBt  tho  wife's  binding  horsolf  for  hor  husband,  or  coqjoint- 

ly  with  him.  for  debts  contrjict-jil  by  him  l)ofore  or  during  tho  marriage,  is,  to  a  certain  extent,  one 

affecting  the  public  ordor. 
Neither  tho  acknowledgment  of  the  wife  that  the  debt  was  contracted  for  the  benefit  of  her  separate 

estit?,  nor  tho  fact  that  the  money  was  actuiUly  paid  into  hor  hands,  will  estop  her  from  afterwards 

denying  her  indebtedness,  and  the  creditor  is  then  put  upon  proof  thai  tho  debt  inured  to  the  bonoflt 

of  the  wife'is  sejarato  estate. 
Tbo  doctrine  of  estoppels  hua  no  application  to  tho  contracts  of  married  women,  when  they  or  their 

ftfoperty  are  sought  to  be  held  liable  for  the  debts  of  their  husbands. 
An  exception  to  the  rule  in  regard  to  the  wife's    incapacttly  to  bind  herself  for  a  debt  which  does 

not  inure  u>  her  seporuto  benefit,  may  exist  when  she  has  actually  committed  a  fraud,  but  not 

wlu'D  it  ha»  be-in  impliedly  or  constructively  committed. 
Whfto  there  has  been  no  contractor  lotting  and  hiring  of  slaves,  a  privilege  on  the  crop  raised  by  them 

cannot  be  asserted. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Ratliff,  J. 
T.  /.  Cooley  and  U,  B,  <fc  E.  Phillips,  for  plaintiff.    A,  Provosty,  Clark  A 
Bayne,  G.  L.  Lacy  and  R.  A.  Upton,  for  defendants  and  interveners,  appellants. 

Merrick,  C.  J.  This  suit  is  brought  to  recover  fifty-five  slaves  in  the  pos- 
session of  the  defendant,  Provosty,  and  a  large  sum  for  the  revenues  or  hire  of 
said  slaves.  The  plaintiff's  original  title  to  the  negroes  in  controversy,  has  not 
been  seriously  questioned  in  this  court,  and  for  the  purpose  of  this  decision,  we 
shall  assume  her  title  derived  from  her  father  and  mother's  estate  in  Mississippi, 
by  inheritance  or  distribution,  to  be  valid,  merely  remarking,  that  we  discover 
ly)  ground  upon  which  her  original  title  can  be  successfully  impugned. 
*  The  controversy  in  this  case  arises  out  of  certain  acts  of  mortgage  and  the 

22  ^  T 
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^"^'*       renunciationa  thereto,  signed  by  the  plaintiff  and  relied  upon  by  the  syndic  and 
PiovowT.       interrenors  as  a  bar  to  plaintiff's  action. 

The  first  of  these  mortgages  bears  date,  New  Orleans,  February  28th,  1856, 
and  was  execated  by  Robert  W.  McRae,  the  husband  of  the  plaintiff  alone,  in 
favor  of  the  interveners,  McKleroy  ^  Bradford,  to  secure  them  for  all  advances, 
acceptances,  &c.,  which  they  might  make  the  said  McRea,  and  the  said  McRea 
and  partner,  C.  P.  McRea,  during  the  period  of  the  three  ensuing  years. 

The  property  mortgaged  consisted  of  the  Glen  Mary  plantation  owned  by 
Robert  W,  McRea,  and  about  eighty  negroes,  including  those  claimed  by  plaintiff! 
then  about  fifty  in  number.  This  mortgage,  after  describing  the  land  and  negroes, 
contains  the  following  clause,  viz  : 

*<  Which  land  was  acquired  by  said  mortgagee  on  the  24th  of  January,  1853, 
from  Mrs.  Widouf  Gondreau,  by  act  passed  before  F.  Ledouz,  Notary,  in  said 
parish,  (Pointe  Coupee,)  and  slaves  front  different  persons  at  different  periods  bf 
purchase" 

The  act  also  contained  a  covenant  on  the  part  of  McRea  to  procure  the  renun- 
ciation of  the  plaintiff,  (his  wife,)  to  the  same.  Between  the  execution  of  this 
mortgage  and  the  third  day  of  April  following,  R.  W.  McRea  drew  drafts,  hav- 
ing different  periods  to  run,  in  favor  of  various  persons,  to  an  amount  exceeding 
sixty  thousand  dollars,  which,  with  other  sums,  were  afterwards  paid  by  McKle- 
roy ^  Bradford.  A  portion  of  the  drafts  appear  to  have  been  accepted,  but  at 
what  time,  it  does  not  appear. 

On  the  third  day  of  April,  1856,  the  plaintiff  appeared  before  the  notary  who 
had  received  the  act  of  mortgage  of  her  husband,  and  in  an  act  in  which  the 
object  of  the  act  of  mortgage  is  set  fprth  and  the  description  of  the  property 
recapitulated,  declared  that  she  ratified  and  confirmed  the  mortgage  in  all  its 
parts,  without  exception  or  reservation,  meaning  and  intending  that  the  act  shonM 
have  full  effect,  force  and  virtue,  and  the  same  validity  as  though  she  had  been 
present  at  the  execution  of  and  signed  the  same.  The  act  then  recited,  the  read- 
ing of  the  act  of  mortgage,  and  concluded  with  the  usual  renunciation,  under  the 
Act  of  the  liCgislature  of  1835. 

The  other  act  of  mortgage  was  executed  in  the  city  of  New  Orleans,  on  the 
26th  day  of  February,  1857,  by  Robert  W.  McRea,  acting  in  his  own  name  and 
as  agent  for  his  brother,  Conrad  F.  McRea,  and  the  copartnership  between  him- 
self and  brother  in  favor  of  the  interveners.  Hall,  Rodd  d&  Putnam,  to  secure 
them  for  advances  made  and  to  be  made,  supplies  purchased  and  to  be  purcha£«d, 
and  for  drafts  accepted  and  to  be  accepted  during  the  term  of  five  years,  and  to 
the  amount  of  $35,000.  This  mortgage  was  given  upon  the  Crescent  Park 
place  in  the  parish  of  Pointe  Coupee,  and  twenty-nine  slaves  belonging  to  the 
copartnership  of  R.  W.  dt  C.  F.  McRae,  and  also  upon  the  Glen  Mary  plantation 
and  slaves,  previously  mortgaged  to  McKleroy  dt  Bradford.  Twenty  five  of  these 
slaves  were  described  as  purchased  of  Mrs.  GoTuir^au,  and  fifty,  (which,  with  their 
increase,  are  the  subject  of  this  controversy,)  are  described  in  the  act  of  mort- 
gage, in  these  words :  '*  And  also  the  following  named  slaves  for  life,  placed  on 
the  said  Glen  Mary  Plantation,  by  the  said  Robert  W.  McRea,  and  his  seperate 
property,  to  wit,"  &c. 

This  act  was  signed  by  R.  W.  McRae  individually,  and  in  the  name  of  the 
copartnership.  On  the  third  day  of  March  of  the  same  year,  1857,  before  a  No- 
tary in  the  parish  of  Pointe  Coupee,  R.  W.  McRae  and  his  wife,  the  plaintiff, 
and  Conrad  F,  McRae  together  with  his  wife,  passed  an  act  of  ratification  and 
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r  enunciatioD  in  faror  of  Hallj  Rodd  A  Putnam^  in  which  the  mortga^i  executed 
'  00  the  26  th  of  Febrnary,  was  sabstantially  recited,  and  the  property  described  Fxovonr. 
with  the  single  exception  of  the  clause  which  we  have  jost  qnoted.  In  the  act  of 
reonnciation,  it  is  recited  in  these  words  :  "  And  also  the  following  named  slaves, 
placed  on  said  plantation  by  the  said  Robert  W,  McRae,  since  his  said  porchase, 
vhich  are  separate  property,  viz,^*  &c. 

The  act  also  declares  that  the  parties  have  carefally  examined  a  certified  copy 
jof  the  act  of  mortgage,  and  that  they  ratify  the  same.  The  act  then  concludes 
with  a  renunciation  of  the  tacit  mortgage  by  the  plaintiff,  and  Mrs,  Georgiana 
McRae,  wife  of  Conrad  F.  McRae,  in  the  usual  form.  The  day  the  mortgage 
was  executed,  k.  W.  McRea  drew  drafts  upon  Hall,  Rodd  &  Puinam,  for  $32,000, 
which  were  accepted,  but  it  does  not,  however,  appear  at  what  time. 

Previous  to  the  execution  of  the  mortgages  in  favor  of  Hall,  Rodd  A  Putnam, 
viz,  on  the  23d  day  of  February,  1857,  McKleroy  dt  Bradford,  took  judgment  by 
confession  in  the  Fourth  District  Court  of  New  Orleans,  against  R.  W,  McRae, 
for  $81,990  98,  with  a  recognition  of  the  mortgage  upon  the  land  and  slaves.  On 
the  3d  day  of  March,  1857,  the  plaintiff,  in  another  act  which  recited  this  judg- 
ment, released  the  property  from  her  matrimonial,  dotal  and  paraphernal  rights, 
and -from  any  claims,  mortgages  and  other  privil^es  to  which  she  might  be  enti- 
tled in  virtue  of  her  marriage. 

On  the  20th  of  January,  1858,  Hall,  Rodd  A  Putnam,  obtained  judgment  by 
confession,  in  the  Fourth  District  Coart  of  New  Orleans,  against  R.  W,  McRae, 
for  328,385  06,  with  interest,  also  recognizing  their  mortgage. 

Execution  having  issued  on  the  two  judgments,  and  the  Glen  Mary  plantation 
and  all  the  slaves  thereon  having  been  seized  under  them,  R.  W.  McRae  made, 
00  the  6th  day  of  March,  1858,  a  surrender  of  his  property  to  his  creditors,  but 
omitted  from  his  schedule  the  n^roes  claimed  by  his  wife. 

The  same  day  the  defendant,  Provosty,  placed  an  overseer  in  charge  of  the  pro- 
perty, including  that  claimed  by  the  plaintiff.  On  the  ninth  day  of  March,  the 
plaintiff  and  her  husband  executed  a  notarial  act,  by  which  she  professed  to  re- 
sume the  administration  of  her  paraphernal  property,  and  the  same  day  her  attor- 
ney made  a  formal  demand  of  the  defendant,  Provosty,  of  her  nc^oes,  but  they 
were  not  given  up.  On  the  sixteenth  day  of  March,  the  creditors  deliberated, 
and  elected  the  defendant,  Provosty,  syndic,  and  he  qualified  the  next  day  by  giv- 
ing bond.  •  , 

On  the  29th  day  of  May,  1858,  the  plaintiff  instituted  the  present  action  against 
the  defendant,  Provosty,  both  in  his  individual  capacity  and  as  syndic,  to  recover, 
as  we  have  already  observed,  the  slaves  and  the  value  of  their  services.  McKleroy 
db  Bradford  and  HaU,  Rodd  dt  Putnam,  intervened  in  the  suit. 

Judgment  was  rendered  on  the  9th  day  of  October,  1858,  in  favor  of  the  plain- 
tiff for  the  slaves  claimed  in  her  petition,  and  the  sum  of  $520  per  month,  from 
the  6th  day  of  March,  18.^8,  until  the  slaves  shall  be  delivered  to  the  plaintiff  for 
their  hire,  as  against  the  syndic,  with  a  privil^^e  upon  the  crop  of  1858  in  his 
bands.    The  syndic  and  intervenors  appeal. 

As  the  defence  of  the  syndic  and  the  claims  of  the  intervenors  are  based  upon 
the  acts  of  mortgage  and  renunciation,  we  shall  consider  the  matters  discussed  in 
the  various  briefe  and  oral  arguments  collectively. 

The  question  of  plaintiff's  original  title  having  been  disposed  of,  the  following 
points  made  by  the  appellants  and  appellee,  seem  to  cover  the  questions  in  con- 
titnrmy,  viz: 
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^^^  Ist.  "  That  plaintiff  admitted  the  slaves  in  controversy  to  be  the  property  of 

•Piovosrr.  her  husband,  and  intervenors  acted  upon  the  strength  of  such  admission  ;  and  as  a 
consequence,  she  is  judicially  estopped  ftom  the  denying  the  same,  even  though 
made  during  coverture. 

2d.  "  That  the  conduct  of  the  plaintiff  has  been  deceitful  and  unfair,  not  to  say 
fraudulent ;  and  as  a  consequence,  Mrs.  McRea  is  deprived  of  the  right  to  ask 
assistance  at  the  hands  of  the  court." 

3.  The  judgment  of  the  lower  court  is  erroneous  if  the  preceding  grounds  are 
not  tenable,  because  the  amount  allowed  for  the  hire  of  the  slaves  is  exces- 
sive.   And, 

4.  The  appellee  contends  that  the  judgment  for  the  value  of  the  services  of  the 
slaves  ought  to  be  against  the  defendant,  Provost yt  in  his  individual  capacity. 

I.  Although  it  does  not  appear  at  what  time  the  drafts  of  McRae  were  accepted 
by  the  intervenors,  we  think  it  must  be  inferred  that  a  portion  of  the  indebted- 
ness, amounting  to  a  large  sum  in  each  case,  was  furnished  by  them  after  the  act 
of  renunciation  was  passed.  It  is  there  urged  that  McRae,  by  the  Acts  of  mort- 
gage, declared  that  the  slaves  in  controversy  were  his,  and  in  the  acts  of  renuncia- 
tion the  plaintiff,  so  far  from  setting  up  title  in  herself,  recognized  and  confirmed 
the  statement  of  her  husband  that  he  was  the  owner  of  the  slaves ;  and  it  is  con- 
tended that  the  intervenors  acted  upon  the  faith  of  her  admission,  and  as  a  coDse- 
quence,  she  is  is  estopped  from  controverting  the  title  of  her  husband.  It  is  not 
pretended  that  the  debti*  contracted  by  McRae  enured  to  the  benefit  of  his  wife. 
They  were,  therefore,  debts  for  which  the  wife  could  not  bind  herself  in  any  form 
of  contract,  by  reason  of  an  express  prohibition  of  the  Code.  C.  C.  2412.  This 
prohibition  is,  to  a  certain  extent,  one  affecting  the  public  order.  Gasquet  v.  Dimi' 
try,  9  L.  R.  590.  It  is  so  imperative,  that  it  has  been  held,  and  is  well  settled, 
that  though  the  wife  in  the  act  acknowledge  that  thfe  debt  wis  contracted  for  the 
benefit  of  her  separate  estate,  or  though  the  money  be  actually  paid  into  her 
hands,  yet,  so  far  from  being  estopped,  the  simple  denial  of  the  wife  shall  put  the 
creditor,  in  each  of  these  cases,  upon  proof  that  the  debt  enured  to  the  benefit  of 
her  separate  estate.  Erwin  v.  McCalop,  5  An.  173  j  Brandigee  v.  Kerr,  7  N.  S.; 
Beauregard  v.  Her  Husband,  7  An.  294.  The  reason  of  the  rule,  as  it  has  been 
often  reiterated,  is,  that  if  the  wife  were  to  be  concluded  by  her  admissions  in  the 
contract,  it  would  only  be  necessary  to  change  the  form  of  the  instrument,  in  order 
to  evade  the  law.  In  reference  to  this  subject,  the  court  said,  in  the  case  of  Cuny 
V.  Brown,  12  Rob.  84 :  "  This  prohibition  cannot  be  evaded  by  disguising  the 
suretyship  under  the  specious  form  of  some  other  contract,  which  the  wife  might 
validly  contract.  We  will  endeavor  to  look  through  such  disguises,  and  give  effect 
to  the  provisions  of  law  for  the  protection  of  the  rights  of  married  women."  This 
was  reiterated  in  the  case  of  Theriet  v.  Voorhies,  12  An.  852  ;  and  it  was  again 
said,  "  It  is  the  uniform  practice  of  this  court  to  look  through  all  disguises  in 
which  men  may  shroud  their  business  dealings ;  to  prevent,  so  far  as  possible,  the 
property  of  the  wife  from  being  sacrificed  for  the  debts  of  her  husband,  from 
which  she  derives  no  benefit."  In  Pascal  v.  Sauvinet,  1  An.  429,  it  was  said  that 
"  whatever  form  the  contract  may  be  made  to  assume,  its  true  character  may  be 
inquired  into,  and  when  it  has  not  turned  to  her  benefit,  she  will  be  relieved  from 
the  obligation."  See  also  Provosty  v.  Demoulin  et  al.  14  An.  In  Mcintosh  v. 
Smith  it  was  held,  that  where  a  wife  stood  by  and  saw  her  property  sold  to  pay 
her  husband's  debts,  that  she  was  not  estopped  from  asserting  her  ownership  sub- 
sequently.   The  court  said  :  "  If  she  suffer  it  to  be  done  without  opposition,  the 
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law  presumes  that  she  was  prevented  from  asserting  her  rights.    The  legal  pre-        bblaicd 
smnption  which  excuses  her  when  she  commits  a  certain  felony  in  company  of  her       provort. 
hoahand,  most  avail  her  also  in  cases  of  this  kind."    2  An.  756. 

The  wife  is  not,  therefore,  estopped  by  the  assertion  of  her  husband,  con  ained 
in  his  act  of  mortgage,  that  the  property  belonged  to  him,  nor  by  her  act  of 
renonciation ;  for  the  reason  of  the  law  is  the  same  in  this  as  in  the  cases  cited. 
If  the  assertion  of  ownership  in  the  husband,  in  the  act  of  mortgage,  could  bind 
the  wife,  the  Article  2412  of  the  Civil  Code  would  be  a  dead  letter,  and  this  for- 
mula would  be  introduced  into  every  notarial  act  intended  to  be  signed  by  a  mar- 
ried woman.  Nor  do  we  think  the  fact  that  the  money  was  furnished  upon  the  faith 
of  the  mortgage,  a  circumstance  which  distinguishes  this  case  from  all  others.  It 
was  so  furnished,  upon  the  note  sued  upon  in  the  case  of  Brandigee  v.  Kerry  and 
it  is  assumed  by  the  court,  that  the  money  was  paid  into  the  hands  of  the  wife 
herself. 

We  conclude,  therefore,  that  the  doctrine  of  estoppels  has  no  application  to  the 
contracts  of  married  women,  where  they  or  their  property  are  sought  to  be  held 
liable  for  the  debts  of  their  husbands. 

II.  In  regard  to  the  question  of  fraud,  it  may  be  observed  that  the  supposed 
fraud  consists  in  signing  an  act  of  renunciation  to  a  mortgage  in  which  the  hus- 
band had  included  his  wife's  property  with  his  own,  and  mortgaged  the  same, 
describing'  it  as  his  separate  property.  This  act  of  mortgage  appears  to  have  been 
prepared  by  other  persons,  out  of  the  presence  of  the  wife,  and  the  fraud  must 
therefore  consist  in  having  signed  an  act  of  renunciation,  in  which  she  recognized 
the  declaration  that  all  the  slaves  upon  her  husband's  plantation  were  his 
property.  In  the  majority  of  cases,  on  this  state  of  facts,  there  would  be  as  much 
reason  to  charge  the  parties  who  had  signed  the  original  act  with  fraud,  as  there 
would  be  to  chargt  the  wife.  And  this  will  be  quite  evident,  if  we  reflect  upon 
how  little  attention  is  given  by  women  to  matters  of  business,  and  the  manner  in 
which  these  prolix  notarial  acts  are  usually  passed. 

It  is  a  rule  of  our  law  that  fraud  must  be  proven.  A  constructive  fraud  can- 
not be  admitted  to  deprive  a  married  woman  of  her  estate,  for,  after  all,  it  would 
be  nothing  more  than  an  estoppel,  which  we  have  just  demonstrated  has  no  ap- 
plication to  contracts  entered  into  by  married  women  for  the  benefit  of  their 
husbands. 

The  rescripts  of  Antoninus  and  Severus — Decipientibtis  mtUieribus  Senatus-con- 
tultum  auxUio  non  est — is  cited  as  making  an  exception  to  the  rule.  The  senatus- 
amsultum  referred  to  was  that  of  Velleianura  which  was  much  more  comprehen- 
sive than  the  61st  law  of  Toro  or  Article  2412  of  the  Civil  Code.  Velletano 
8enatvs<ansulto  plenissime  comprehensum  est,  ne  pro  vello  famiruB  intercederent, 
D.  16,  t.  1, 1. 1. 

The  exception  therefore  became  very  important,  as  the  senatwhconsultum  ap- 
plied to  women  whether  married  or  single,  or  under  the  powet-  of  others,  and  from 
its  tenor  and  the  context,  it  is  evident  it  can  have  its  application  only  where  the 
woman  has  actively  and  not  impliedly  or  constructively  committed  a  fraud.  See 
D.  1.  xvi,  1. 1,  lex.  2,  {  2  &  3. 

Under  our  Article  2412,  which  is  confined  exclusively  to  the  contracts  of  mar- 
ried women,  it  is  supposed  that  the  wife  may  be  induced  to  sign  a  contract  inju- 
rious to  her  rights  under  the  marital  influence.  Hence  the  Act  of  1835  was 
passed  which  required  her  to  be  examined  separate  and  apart  from  her  husband 
before  she  could  be  permitted  to  renounce  her  tacit  mortgage,  and  hence  prescrip- 
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lion  is  not  permitted  by  Article  3491  to  run  against  her  in  any  case  during  the 
fbotokty.  the  continuance  of  the  marriage,  where  her  action  may  be  prejudicial  to  the  in- 
terest of  the  husband.    See  also  Mclntosfi  v.  Smith,  2An.  756. 

It  has  been  demanded  of  us  with  great  earnestness  by  counsel  for  the  inter- 
venors,  whether  we  are  prepared,  by  affirming  this  judgment,  to  sanction  a  doctrine 
which  will  be  extremely  detrimental  to  the  commercial  interest  and  enable  mar- 
ried persons  to  commit  the  greatest  frauds  upon  commission  merchants  and  others 
advancing  them  funds  ? 

It  is  a  sufficient  reply  to  this  to  say,  that  ordinary  prudence  requires  a  man  who 
is  about  to  purchase  or  to  advance  large  sums  upon  a  mortgage  upon  real  estate 
and  slaves  to  require  a  production  of  the  title  papers  or,  where  these  are  wanting, 
certificates  and  affidavits  of  disinterested  persons  to  supply  the  loss.  A  party 
who  n^lects  these  most  obvious  and  ordinary  precautions  can  only  charge  his 
losses  to  his  own  want  of  care. 

We  are  not  here  to  make  laws  for  the  benefit  of  particular  classes.  It  is  oar 
duty  to  expound  the  laws  as  we  find  them  and  leave  it  to  the  Legislature  to  in- 
troduce such  changes  as  the  public  interests  require. 

Again,  we  are  admonished,  and  authorities  are  cited  to  show  that  suitors  most 
come  before  courts  of  justice  with  clean  hands  and  that  courts  of  justice  cannot 
come  in  contact  with  falsehood  but  to  denounce  it,  and  that  it  is  an  exploded  and 
antiquated  doctrine  that  the  rights  of  married  women  are  to  be  protected  under 
all  circumstances. 

For  a  reply  it  is  sufficient  to  say  that  where  the  law  declares  that  the  weak 
shall  be  protected,  the  courts  are  hot  to  withhold  the  relief  which  the  law  grants, 
because  such  person  may  have  been  induced  by  improper  marital  influences  to 
sign  acts  ratifying  or  confirming  that  which  is  not  strictly  true. 

We  have  been  cited  to  authorities  of  our  sister  States,  supposed  to  be  applica- 
ble to  the  question  of  fraud.  It  is  unnecessary  to  consider  them  here,  and  it  \i 
a  sufficient  answer  to  whatever  inference  may  be  drawn  from  them,  to  say  that 
they  are  authorities  derived  from  other  systems  of  law,  and  where  the  State 
policy  may  be  somewhat  different  from  our  own. 

We  are  also  referred  to  the  case  of  Bein  et  al  v.  Healh,  6th  Howard,  239,  as  a 
just  exposition  of  our  law  on  this  subject  by  the  Supreme  Court  of  the  United 
States.  This  case,  it  must  be  borne  in  mind,  was  decided  on  the  chancery  side 
of  the  court,  and  was  governed  by  the  rules  of  chancery  law  rather  than  the  laws 
of  Louisiana.  The  case,  therefore,  though  somewhat  at  variance  with  our  de- 
cisions cannot  be  considered  as  furnishing  a  new  rule  for  the  courts  of  this  State. 
We  think  it  safer  to  follow  in  the  beaten  path  of  our  predecessors. 

The  jurisprudence  of  the  State  had  been  their  study  during  their  lives,  and  we 
may  safely  conclude  they  had  comprehended  its  spirit  and  its  policy.  If  innova- 
tions are  to  be  made,  as  we  have  already  observed,  they  can  be  made  by  the 
Legislature  much  more  appropriately  than  by  the  courts. 

III.  On  the  subject  of  the  value  of  the  services  of  the  slaves,  we  think  the  Dis- 
trict Judge  has  formed  a  just  estimate.  He  had  the  witnesses  before  him  and  he 
appears  to  have  selected  a  medium  between  the  extremes. 

IV.  The  appellee  demands,  by  her  answer  to  the  appeal,  that  the  judgment  be 
amended,  so  as  to  give  her  a  personal  judgment  against  the  defendant,  Provosty, 
This  change  in  the  judgment  is  resisted  by  the  defendant,  Provostyt  on  the  ground 
that  he  appealed  as  syndic,  and  not  individually.  On  an  eicamination  of  the 
entries  on  the  minutes  and  the  appeal  bond  we  think  he  stands  before  this  court 
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in  both  capacities.  Were  it  not  so,  it  would  be  om  duty  to  dismias  the  appeal  for  BBtxro 
the  want  of  proper  parties,  yiz  :  A,  Provasty,  in  hs  individual  capacity,  in  whose  Pbotostt. 
favor  judgment  was  rendered  in  the  lower  court.  As  the  mention  of  A,  Provosty 
in  the  bond  and  motion  for  appeal  may  be  construed  to  mean  either  capacity, 
and  the  addition  of  syndic  in  one  part  of  the  bond  and  its  omission  in  another  may 
be  r^arded  as  a  descriptio  persoruBj  we  think  in  the  absence  of  any  phrase  ex- 
cluding the  idea  of  an  appeal  in  his  individual  capacity,  that  it  may  be  held  that 
the  defcndimt  intended  to  bring  himself  before  us  in  such  capacities  as  should  be 
necessary  to  maintain  the  appeal. 

It  has  been  already  shown  that  the  defendant,  Provosty,  took  possession  of  the 
slaves  before  his  appointment  as  syndic,  and  that  on  demand  he  refused  to  deliver 
them  to  the  plaintiff,  having  contested  her  title  to  the  present  time.  It  is  there- 
fore evident  that  there  is  no  contract  of  letting  and  hiring  between  the  parties, 
and,  as  a  consequence,  no  privilege  on  the  crop.  See  Fisk  v.  Moores,  11  Rob. 
280,  and  Blanchard  v.  Davidson^  7  An.  654. 

The  right  to  recover  the  value  of  the  services  of  the  slaves  is  a  part  of  the  so 
called  omnis  causa  of  the  civilians,  and  partakes  of  the  nature  of  the  real  action 
which  it  follows.  C.  0.  491  ;  3  L.  R.  550 ;  6  Savigny,  24G,  251,  Berlin  ed.  It 
would  seem,  therefore,  that  if  the  right  of  the  plaintiff  to  recover  against  the  de- 
fendant in  his  individual  capacity  be  recognized,  that  the  revenues  will  follow  the 
main  action  by  right  of  accession.  Mackeldey,  P.  Speciale.  {302,  No.  4.  In 
the  case  of  Calmes  v.  Carndh,  12  Rob.  664,  a  case  very  similar  to  the  present, 
it  was  held  that  the  defendant  was  liable  in  his  individual  capacity.  It  is  proven 
in  this  case  by  one  witness,  that  the  services  of  the  negroes  were  indispensible  to 
the  creditors  in  order  to  take  off  the  crop.  If  this  be  so,  it  will  doubtless  enable 
the  syndic  to  charge  as  a  part  of  the  expenses  of  making  the  crop  the  sum  which 
he  is  hereby  condemned  to  pay  to  the  plaintiff  for  the  value  of  the  services  of  the 
slaves. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  amended,  so  thslt  in  lieu  and  place  of  the  judgment  against 
the  syndic  for  the  hire  of  said  slaves  with  a  privilege  upon  the  crop  in  his  hands, 
it  be  ordered,  adjudged  and  decreed  by  the  court,  that  the  plaintiff  do  have  and 
recover  judgment  against  the  defendant,  Auguste  Provosty,  individually,  for  the 
sun  of  five  hundred  and  twenty  dollars  per  month,  from  the  sixth  day  of  March, 
A.D.  1858,  until  said  slaves  shall  be  delivered  to  the  plaintiff,  and  that  said  judg- 
ment so  amended  be  affirmed,  the  appellants  paying  the  costs  of  the  appeal. 

Buchanan,  J.,  dissenting.  I  dissent  from  the  decree  pronounced  in  this  case, 
for  reasons  given  in  my  dissenting  opinion  in  Belouguet  v.  Lanata,  13  An.  2. 


James  J.  Amonktt  v.  Young  &  Bemiss. 

A  party  who  being  hlmseir  the  owner  of  property,  points  it  out  to  be  seized  in  execution  for  the  debt 
of  Anotbor,  will  be  estopped  trom  denying  the  title  of  the  defendant  in  execution. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar.J, 
A.  T,  Steele,  for  plaintiff  and  appellant.     Snyder  dt  Bemiss,  for  defendant. 
Land,  J.    This  is  a  suit  in  which  the  plaintiff  prays  for  a  judgment  decreeing 
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AMosirr  ijjnfi  to  be  the  owner  of  seven  hundred  and  twenty-five  acres  of  land  described  in 
YocNo.         bis  petition,  and  quieting  his  title  thereto  as  against  the  defendants. 

The  lands  in  dispute  were  purchased  by  David  H.  Groves,  from  the  United 
States  government,  and  were  sold  by  him  afterwaaJs,  on  the  2d  of  April,  1841,  to 
Louis  A,  Collier,  on  a  credit  of  one  and  two  years,  retaining  a  vendor's  privilege 
as  security  for  the  price. 

On  the  7th  of  August,  1843,  these  lands  were  sold  by  the  United  States  Mar- 
shal, in  the  suit  of  the  Farmers'  Bank  of  Virginia  v.  Thompson  L.  King,  to  the 
plaintiflT. 

The  lands  had  been  pointed  out  to  the  Marshal  by  Louis  A,  Collier,  as  the  pro- 
perty of  the  defendant  in  execution,  Thompson  L.  King. 

On  the  1st  of  May,  1844,  Louis  A.  Collier  made  a  cession  of  his  property,  in 
the  parish  of  Orleans,  to  his  creditors. 

On  the  4th  of  September,  1847,  these  lands  were  sold  by  the  Sheriff  of  the 
parish  of  Madison,  in  virtue  of  a  writ  issued  in  the  suit  of  Louis  A.  Coilier  v. 
His  Creditors,  to  the  plaintiff,  James  J.  Amonett,  and  to  William  Amonett, 

The  plaintiff  claims  title  by  virtue  of  the  judicial  sales  above  mentioned. 

On  the  30th  of  May,  1842,  David  H,  Groves  commenced  suit  in  the  parish  of 
Concordia,  on  one  of  the  promissory  notes  given  for  the  price  of  the  lands  and 
claimed  a  vendor's  privilege  on  the  same. 

On  the  11th  day  of  December,  1843,  David  H.  Groves,  obtained  judgment 
against  Louis  A.  Collier,  recognising  his  privilege,  and  ordering  the  lands  to  be 
seized  and  sold  for  the  satisfaction  of  his  debt. 

On  the  first  Saturday  in  the  month  of  October,  1848,  the  lands  were  sold  by 
the  Sheriff  of  the  Parish  of  Madison,  by  virtue  of  a  writ  of  fieri  facias,  issued 
in  the  suit  of  David  H.  Groves  v.  Louis  A.  Collier,  to  the  defendants,  Young  <§ 
Bemiss,  • 

It  is  clear  that  the  act  of  Collier,  in  pointing  out  the  lands  to  the  tfnited  States 
Marshal,  as  the  property  of  Thompson  L.  King,  and  their  subsequent  sale,  as 
the  property  of  the  defendant  in  execution,  had  the  effect  of  divesting  Cottier^s 
title,  and  transfering  it,  to  the  plaintiff  in  this  suit,  for  the  reason  that  the  act  of 
Collier,  estopped  him,  from  denying  afterwards  the  title  of  the  defendant  in  exe* 
cution.  Marsh  v.  Smith,  5  Rob.  523  ;  McMasters  v.  Atchafalaya  Bank,  1  An. 
11  ;  Blanchard  v.  Allain,  5  An.  368. 

As  Collier,  therefore,  was  without  title,  at  the  date  of  his  cession,  the  lands  in 
dispute  did  not  pass  by  operation  of  law  to  his  creditors,  although  they  had  a 
right  of  action,  to  avoid  the  sale  by  the  Marshal,  on  the  ground  of  fraud. 

The  act  of  Collier,  however,  in  pointing  out  the  lands  as  the  property  of 
Tfumpson  L.  King,  did  not  extinguish  the  vendor's  privilege,  and  the  plaintiff 
purchased  the  same,  subject  to  this  encumbrance. 

The  defendants  purchased  the  lands  at  the  Sheriff's  sale  in  the  suit  of  David 
H.  Groves  v.  Louis  A,  Collier,  under  a  writ  ordering  them  to  be  sold  to  satisfy 
the  privileged  debt  of  the  vendor,  and  thereby  acquired  a  good  and  valid  title  as 
against  Collier,  and  all  parties  holding  under  him.  It  is  not  pretended  that 
Tliompson  L,  King  had  any  title. 

It  is,  Iherefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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W.  Sadler  v.  White  et  al.  ^  »^ 

It  cannoc  aiE3Ct  the  negotUiblUty  of  a  not«,  that  its  consideratkm  is  to  be  realized  1u  fUtare,  or  that  ftt>in      14      1771 
some  ooDtlngency  It  may  nerer  be  realized.  ^^     ^^ 

If  the  consideration  of  the  note  had  not  failed  at  the  time  of  its  transfer,  the  maker  cannot  set  up  as  a 
deTence,  that  the  holder  knew  that  there  might  be  olbets  against  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Fdiciana,  Raaif,  J. 
Muse  S  Hardee^  for  plaiDtiff.    John  4t  Charles  McVea,  for  defendants  and 
appellants. 

Cole,  J.  This  sait  is  instituted  upon  the  following  instrament,  signed  by  the 
defendants : 

"On  the  first  day  of  January,  1857,  we,  or  either  of  us,  promise  to  pay  T.  L 
Warsham  or  bearer,  three  hundred  and  fifty  dollars,  for  value  received,  with  eight 
per  cent,  interest  from  maturity  till  paid." 

There  was  judgment  for  plaintiff,  and  defendants  have  appealed. 

Payment  of  the  note  is  resisted,  upon  the  g^und  of  a  failure  of  conmderation, 
and  that  the  plaintiff,  a  third  holder,  is  bound  by  the  equities  between  the  original 
parties  to  the  same. 

The  answer  avers,  that  the  note  was  given  for  and  in  part  consideration  of  the 
rent  for  the  year  1856,  of  a  hotel  and  other  property  attached  to  the  same ;  that 
the  hotel  was  rented  by  WhttCt  one  of  the  defendants  of  Worsham,  the  payee,  and 
of  Di2X)n  ;  that  on  the  3d  of  May,  1856,  the  hotel  was  sold  at  Sheriff's  sale,  to 
satbfy  an  outstanding  mortgage  and  vendor's  privilege  for  a  certain  amount  due 
by  the  purchasers  thereof,  Worskam  and  Dixon,  and  was  bought  by  J,  F,  Mo 
Knedy  ;  that  the  lease  in  favor  of  White  was  thus  destroyed,  and  he  was  com- 
pelled to  rent  the  property  from  the  new  purchaser,  Mc  Kneel y,  at  the  price  of 
9550,  for  the  balance  of  the  year  1856. 

That  the  present  holder  of  the  note  well  knew,  before  he  became  the  owner  of 
the  same,  the  circumstances  under  which  it  was  given  and  put  into  circulation, 
and  that  it  was  executed  for  the  aforesaid  consideration. 

That  plaintiff,  knowing  that  the  consideration  of  the  note  was  not  realized  by 
the  makers  at  the  date  of  the  same,  but  was  future  and  contingent,  and  that  there 
might  be  offsets  against  the  note,  purchased  it  at  a  usurious  discount,  viz,  for 
about  $275.  The  answer  concludes  that  plaintiff  is  bound  by  the  equities  be- 
tween the  original  parties  to  the  obligation,  and  as  the  consideration  has  totally 
&iled,  he  has  no  right  to  recover  upon  it. 

It  is  unnecessary  to  express  any  opinion  upon  the  two  bills  of  exception,  relied 
upon  by  thd  appellants  for  a  reversal  of  the  jud^m3nt,  b3cau9e  their  answer  sets 
up  no  legal  defence. 

1.  As  the  consideration  was  legal  in  its  nature,  even  then  if  it  had  been  ex- 
pressed in  the  note,  its  negotiability  would  not  have  been  affected.  Canal  Bank 
V.  Holland,  5  An.  p.  364. 

2.  Plaintiff  received  the  note  before  its  maturity  and  before  a  failure  of  the 
consideration. 

Even  if  it  were  known  to  him,  taking  it,  that  the  consideration  was  future  and 
contingent,  and  that  there  might  be  offiets  against  it,  this  would  not  make  him 
liable  to  the  equities  between  the  defendants  and  payee. 

23  Digitized  by  Google 


178  SUPREME  COURT  OP  LOUISIANA. 

Saolr  If  such  were  a  sufficient  defence,  it  woold  destroy  materially  the  negotiability 

WBin.         of  notes,  for  in  almost  every  caae  of  the  purchase  of  a  note,  the  buyer  knows, 
there  might  be  equities  between  the  original  parties  to  the  same. 

It  cannot  affect  the  negotiability  of  a  note,  that  its  consideration  is  to  be  here- 
after realized,  or  that  from  some  contingency,  it  may  never  be  enjoyed. 

Any  one,  having  sufficient  confidence  in  another  to  give  his  written  obligation 
for  something  to  be  given  or  enjoyed  hereafter,  is  at  liberty  to  do  so,  and  the 
maker  cannot  censure  any  future  holder  of  the  note  for  having  purchased  it,  and 
for  seeking  to  hold  him  liable,  for  it  was  the  faith  of  the  maker  in  the  payee, 
that  he  would  execute  his  promise  and  allow  no  obstacles  to  defeat  it,  that  created 
the  note  and  gave  currency  to  it. 

In  the  present  case,  there  was  a  valid  consideration  promised  for  the  obligatioa 
and  it  CDuld  not  be  known  with  certainty,  that  it  would  fail,  until  the  hotel  was 
sold,  for  the  payee  could  up  to  the  sale  have  satisfied  the  debt  due  for  the  price 
of  the  hotel,  and  have  satisfied  the  consideration  by  allowing  defendants  to  occa- 
py  the  same. 

The  case  would  present  a  different  aspect,  if  the  all^ations  of  the  answer  bad 
been,  not  that  plaintiff  knew  there  migfU  be,  but  that  there  were  equities  between 
the  original  parties  to  the  note,  or  that  he  knew  not  that  the  consideration  might 
never  be  enjoyed,  but  that  it  could  not  or  would  not  ever  be  realized.  Maurin 
V.  Chambers,  6  R.  62  ;  Barelli  v.  Szymanski,  ante  p.  47. 
Judgment  affirmed,  with  costs. 


14    178 

48  eS4 

14    j-gi  Rosalie  Hache  et  als.  v,  John  F.  Ayraud  et  als. 

126     50^ 

The  Civil  Code  of  1826,  does  not  contain  the  provisions  of  the  old  Code  on  the  subject  of  licltation. 

The  sale  to  oflect  a  partition  under  a  decree  of  court,  must  be  made  to  the  highest  bidder  at  public 
auction.  It  is  a  Judicial  sale  which,  under  Article  1863  of  the  Civil  Code,  cannot  be  invalidated  on  ac- 
count of  lesion. 

Lesion  will  not  invalidate  a  Judicial  sale  to  effect  a  parlitioa  even  when  the  purchaser  is  one  of  the 
heirs  of  the  estate  to  be  divided. 

Article  1440  of  the  Code,  which  says,  that  ael»  of  tale  which  tend  to  the  division  of  property  between 
co-heirs,  are  subject  to  rescission  for  lesion  beyond  a  fourth,  must  be  construed  to  mean  an  extra  Jn- 
dicial  sale,  andnot  one  ordered  by  acourt  of  Justice, at  which  strangers  as  well  as  heirs  may  become 
purchasers  for  the  purpose  of  effecting  a  partition. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ascension,  Duffel,  J. 
A,  Gentile  and  Mills  S  LeBlanCt  for  plaintifi^  and  appellants.    J.  U,  Udey, 
for  defendants. 

Merrick,  C.  J.  The  plaintiff  instituted  an  action  for  a  partition  of  the  pro- 
perty belonging  to  the  successions  of  her  father  and  mother.  In  her  petition, 
among  other  things,  she  alleged  that  the  property  was  burthened  with  debts,  and 
that  it  could  not  be  conveniently  divided  in  kind,  and  she  prayed  that  it  might  be 
sold  at  auction  in  the  sht3lrtest  delay,  by  a  competent  officer,  for  cash,  each  slave, 
Ac,  separately. 
The  defendants  answered,  and  admitted  the  propriety  of  a  partition  by  licita- 
.  tion.    They  prayed  for  a  sale  of  the  property  in  block,  and  the  defendant,  John 

F,  Ayraudj  claimed  the  right,  as  administrator,  to  retain  a  sufficient  amount  of 
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the  proceeds  of  the  property  to  pay  the  debts.    After  hearing  the  parties,  (all         ^™ 
being  of  ftill  age,)  the  Judge  decreed  a  sale  of  the  plantation  and  fixtures,  &c.,       ayeacd. 
certain  negroes  mortgaged  to  the  Consolidated  Association,  and  500  shares  of  the 
stock  of  the  said  Bank  to  be  sold  for  cash,  in  block. 

The  property  was  regularly  sold  by  the  Sheriff,  and  bought  in  by  five  of  the 
co-heirs  for  $15,000,  it  having  been  appraised  at  $25,006  50. 

The  present  suit  is  to  rescind  the  licitation  on  the  ground  of  lesion  beyond  one- 
fourth.  There  was  judgment  in  the  lower  court  against  the  plaintiff,  and  she 
appeals. 

Assuming  that  the  action  of  partition  was  the  main  action,  and  the  demand  by 
the  plaintiff  that  the  debts  also  should  be  paid,  a  mere  incident  to  the  same,  the 
case  presents  only  a  question  of  law,  viz.,  can  a  sale  made  to  effect  a  partition 
under  a  decree  of  the  court,  where  the  property  is  adjudicated  to  certain  heirs, 
be  rescinded  on  the  demand  of  a  co-heir  for  lesion  beyond  a  fourth  ? 

The  appellant  contends  that  the  following  Articles  of  the  Civil  Code  guar- 
rantee  to  her  the  action,  viz : 

Art.  1436 — "  They  (partitions)  may  even  be  rescinded  on  account  of  lesion ; 
and  as  equality  is  the  basis  of  partitions,  it  suffices  to  cause  the  rescission  that  such 
lesion  be  of  more  than  one-fourth  part  of  the  true  value  of  the  property." 

Art.  1440 — "  The  action  of  rescission  mentioned  in  the  foregoing  Articles,  takes 
place  in  the  cases  prescribed  by  law,  not  only  against  all  acts  bearing  the  title  of 
partition,  but  even  against  all  tJiose  which  tend  to  the  division  of  property  between 
uhheirs,  whether  such  acts  be  called  sales^  exchanges,  compromises,  or  by  any 
other  name." 

Were  these  Articles  of  the  Code  the  only  ones  bearing  on  the  subject,  (eluci- 
dated as  they  are  by  the  numerous  authorities  cited  from  the  French  writers  and  the 
decisions  under  the  Code  of  1808,)  there  would  not  be  much  difficulty  in  deciding 
the  case  in  favor  of  the  plaintiff's  pretensions. 

But  we  are  met  by  two  other  Articles  of  the  same  Code,  which  declare  that 
lesion  cannot  have  place  in  judicial  sales,  even  in  th'*  case  of  minors.  C.  C. 
1863,  2572. 

To  this  it  is  replied  by  plaintiffs*  counsel,  that  the  licitation  by  which  property 
is  adjndicated  to  a  co-heir,  is  not  a  sale.  The  French  writers  appear  to  be  unan- 
imous on  this  subject,  and  to  support  fully  this  position  of  plaintiffs'  counsel. 
The  case,  also,  of  Porter  v.  Depeyster,  18  La.  351,  seems  to  give  some  counte- 
nance to  this  conclusion. 

But  we  think  that  a  careful  comparison  of  the  Code  of  1825  with  the  Code  of 
1808,  will  leave  but  little  room  to  doubt  that  where  property  is  sold  to  effect  a 
partition,  it  must  be  viewed  in  most  respects  as  a  sale. 

Pothier,  after  giving  the  origin  of  the  word  licitation  in  matters  of  partition, 
defines  it  thus : 

"  We  understand  by  licitation,  an  act  by  which  the  co-heirs  or  other  co-pro- 
prietors of  a  thing  by  undivided  interests,  put  it  up  at  auction  among  themselves, 
in  order  that  it  shall  be  adjudged  to  belong  wholly  to  him  offering  the  most  aid 
bidding  last,  under  a  charge  upon  such  last  bidder  to  pay  to  each  of  his  co-pro- 
prietors a  part  in  the  price  equal  to  the  undivided  interest  which  each  of  the  said 
co-proprietors  had  in  the  property  offbred  previous  to  the  adjudication." 

This  licitation,  Pothier  declares,  is  not  a  sale,  and  the  heir  to  whom  the  pro- 
perty is  adjudicated,  is  thought  to  hold  directly  from  the  intestate.  Pothier,  Vente, 
Nos.  638,  639  ;  see  also  Merlin,  verbo  Licitation,  s.  1. 
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"^~  The  Code  of  1808,  follows  this  doctrine  of  Pothier,  and  Article  174,  p.  188, 

▲tbadd.  expressly  declares,  that  the  "  cant  or  licitation  is  not  a  sale ;  it  is  a  mode  of  par- 
taking, one  of  the  efifects  of  the  action  of  partition  of  a  thing  held  in  commoD ; 
it  is  the  complement  of  the  partition." 

The  case  of  Porter  v.  Depeyster^  18  La.  351,  was  one  arising  under  the  Code 
of  1808,  and  governed  by  the  preceding  Article. 

In  the  Code  of  1825,  the  Article  above  recited  was  suppressed.  In  the  place 
of  the  provisions  of  the  old  Code  on  the  subject  of  licitation,  the  new  Code  de- 
clares, that  where  the  property  to  be  partitioned  cannot  be  conveniently  divided, 
"  the  Judge  shall  order,  at  the  instance  of  any  one  of  the  heirs,  &c.,  that  it  beM 
at  public  auction."    Art.  1261. 

Arts.  1263  and  1264,  provide  how  the  sale  is  to  be  made. 

Arts.  1265  declares,  that  any  co-heir  of  full  age,  at  the  sale,  can  become  a  pvr- 
chaser,  and  it  allows  him  to  retain  the  purchase  money  until  his  portion  is  fixed 
by  a  partition. 

Art  1266  provides  for  the  purchase  of  the  property  by  minors. 

Art.  2603  is  similar  to  Article  1265. 

Arts.  2594  and  2595  declare,  sales  ordered  in  matters  of  partition  to  be  judi- 
cial sales. 

But  it  is  contended,  that  the  adjudication  of  property  owned  in  common  to  a 
co-heir,  cannot,  in  its  nature,  be  viewed  as  a  sale.  We  find  under  the  Code  of 
1825  and  Code  of  Practice,  that  by  adjudication  alone,  the  interests  of  the  other 
co-heirs,  are  transferred  to  the  heir  purchasing.  C.  C.  2601  ;  C.  P.  090.  The 
heir  to  whom  the  property  is  adjudicated,  acquires  the  interest  of  his  co-heirs,  for 
a  price  in  money.    It  has  then,  to  this  extent,  the  essentials  of  a  sale. 

But  Article  1440  says,  all  acts  of  sale  which  tend  to  the  division  of  property 
between  oo-heira,  are  subject  to  rescission  for  lesion  beyond  a  fourth,  and  this 
produces  a  conflict  with  Article  186S,  which  declares  that  no  lesion  whatever  can 
invalidate  judicial  sales.  It  is  evident  that  these  two  Articles  find  their  harmo- 
ny in  construing  the  act  of  sale  tending  to  a  division  of  property  spoken  of  in 
Art  1440,  to  mean  an  extra  judicial  sale,  and  not  one  ordered  by  a  court  of  jus- 
tice, at  which  strangers  as  well  as  heirs  may  become  purchasers  for  the  purpose 
of  efifecting  a  partition. 

Notwithstanding  the  low  price  which  property  sometimes  (though  rarely) 
brings  at  probate  sale,  we  think  the  provisions  of  law  on  the  subject  of  judicial 
sales  wise,  and  that  they  tend  to  the  security  and  stability  of  titles.  Besides,  the 
doctrine  contended  for  by  plalntifif,  would  produce  inconvenience  and  sometimes 
inju.stice. 

It  is  conceded,  that  if  a  stranger  buys  property  at  a  judicial  sale  made  to  efiect 
a  partition,  there  can  be  no  lesion.  Why  should  the  heir  who  has  out  bid  all 
strangers,  be  placed  in  a  wvse  condition  than  a  stranger  would  be  placed,  who 
had  bought  the  property  at  half  the  price  given  by  the  heir  ?  If  the  co-heirs 
are  to  have  relief  for  lesion,  why  should  not  the  heir  who  has  bid  a  fourth  over 
the  value  also  be  relieved  ? 

It  appears  to  us  that  our  learned  brother  of  the  District  Court  has  placed  the 
proper  construction  upon  the  Articles  of  the  Code  in  question,  and  we  luUy  con- 
cur in  his  conclusions. 

Judgment  affirmed. 
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C.  Mayor  et  al.  v.  E.  Armant,  Administrator,  et  al. 

Ae  CQinaUtion  of  a  demand  for  the  partlUon  of  saccesslon  property  with  a  demand  for  the  partitkm 

of  property  held  in  common,  where  there  is  no  privity  of  estate  between  all  the  parties,  plaintifl^  and 

defendants,  is  not  authorised  by  the  rules  of  pleading. 
An  heir  who  purchases  at  the  sale  of  the  hereditary  eflTects  is  not  obliged  to  pay  the  surplus  of  the 

purchase  money  over  his  portion  of  tbo  succession,  until  the  portion  has  been  dcAnltely  fixed  by  a 

partition. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  James,  Duffel,  J. 
LegardeuTf  UsUyy  Berault  dt  Legendre,  A.  dt  A,  Pilot  and  C.  Morel,  for  plain' 
tiffs.    Janin  dt  Griffon,  for  defendants  and  appellants. 

Land,  J.  This  is  a  suit  for  a  partition,  and  the  following  statement  of  facts 
will  show  the  nature  of  the  property  to  be  divided  and  the  respective  interests 
therein  of  the  parties  to  the  action. 

On  the  15th  of  January,  1847,  Jean  Baptiste  Armant  and  his  wife  made  a  dona- 
tion, inter  vivos,  to  their  twelve  children,  of  a  large  sugar  estate  with  the  improve- 
ments thereon,  situated  in  the  parish  of  St.  James  in  this  State,  together  with 
one  hundred  and  fifty  two  slaves. 

On  the  23d  of  January,  1857,  John  S,  Armant,  the  eldest  son,  and  one  of  the 
donees,  made  a  donation,  inter  vivos,  to  his  own  children,  of  the  property  donated 
to  him  by  his  father  and  mother  in  1847. 

In  1854  /.  B,  Armant  died,  and  his  wife  in  1858,  leaving  some  six  thousand 
three  hundred  acres  of  land,  nineteen  slaves  and  other  property  as  belonging  to 
their  joint  successions. 

This  suit  is  for  the  partition  of  these  two  estates. 

First — ^Por  the  partition  of  the  property  of  the  successions  of  /.  B.  Armant  and 
of  his  wife  Rose  Carmilite  Cantrelle, 

Secondly — For  the  partition  of  the  property  held  in  common  by  the  donees 
under  the  act  of  donation  of  the  15th  of  January,  1847. 

Five  of  the  defendants  have  no  interest  in  the  succession  property  of  /.  B.  Ar- 
mant sjid  Rose  Carmelite  Cantrelle,  And  one  of  the  defendants  has  no  interest  in 
the  property  held  in  common  under  the  act  of  donation  of  1847.  These  parties 
without  interest,  as  above  stated,  are  John  5.  Armant  and  his  five  children. 

The  appellant,  Terance  Armant,  objected  in  his  answer  to  the  petition,  to  the 
partition  of  these  two  estates  as  one.  His  objections  were  overruled,  and  the  two 
estates  were  ordered  to  be  sold  together  in  block,  to  effect  a  partition. 

The  defendant,  John  S,  Armant,  had  no  capacity  to  stand  in  judgment  as  to  the 
property  held  in  common,  for  the  reason  that  he  was  without  any  interest  in  this 
estate  ;  and  his  five  children  were  without  capacity  to  stand  in  judgment  as  to 
the  successsion  property  of  /.  B.  Armant  and  Rose  Carmelite  Cantrelle,  for  the 
reason  that  they  were  without  interest  in  that  estate. 

Article  1252  of  the  Civil  Code  provides  that  the  heir  who  wishes  a  division 
must  cite  his  co-heirs  or  their  representatives,  that  the  partition  may  be  ordered, 
and  the  form  thereof  determined  if  there  should  be  any  dispute  in  this  respect. 
And  Article  1253  declares,  that  he  who  sues  another  for  a  partition  of  the  effects 
of  a  succession,  confesses  thereby  that  the  person,  against  whom  the  suit  is  brought, 
is  an  heir. 
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It  is  evident,  not  only  from  these  Articles  of  the  Code,  but  from  all  the  other 
provisions  of  law  upon  the  subject  of  partition,  that  the  suit  can  only  be  instituted, 
and  carried  on  against  the  co-heirs  themselves  or  their  representatives. 

The  cumulation  of  a  demand  for  the  partition  of  succession  property,  with  a 
demand  for  the  partition  of  property  held  in  common  where  there  is  no  privity 
of  estate  between  all  the  parties,  plaintiffs  and  defendants,  is  no  where  authorized 
in  the  law,  but  is  at  variance  with  the  well  settled  rules  of  pleading. 

The  law  does  not  permit  a  creditor  to  sue  all  of  his  debtors  in  the  same  action, 
unless  there  is  a  joint  liability  or  privity  of  contract  which  authorizes  the  joinder, 
nor  will  it  permit  a  party  to  be  joined  in  a  demand  in  which  he  has  no  interest 

It  is  contended  that  John  S.  Armani  and  his  five  children  alone  have  the  right 
to  make  the  objection,  and  not  the  appellant,  against  whom  the  plaintiffs  have  an 
undisputed  right  of  action.  This  positition  would  have  great  strength  if  the 
appellant's  rights  could  in  no  way  be  affected  by  the  cumulation  of  these  de- 
mands. 

The  appellant,  however,  has  the  right  at  the  sale  of  the  hereditary  effects,  under 
Article  1265  of  the  Code,  to  become  a  purchaser  to  the  amount  of  the  portion 
owing  to  him  from  the  succession,  and  is  not  obliged  to  pay  the  surplus  of  the 
purchase  money  over  the  portion  coming  to  him  until  this  portion  has  been  defi- 
nitely fixed  by  a  partition. 

The  joinder  of  these  two  demands,  and  the  judgment  of  the  lower  court  thereon 
ordering  the  two  estates  to  be  sold  together,  may,  and  perhaps  do,  deprive  the 
appellant  of  the  right,  at  least  the  ability,  to  purchase  the  hereditary  effects,  by 
compelling  him,  in  order  to  exer6i8e  this  right,  to  buy  other  property  to  a  very 
large  amount  at  the  same  time. 

The  appellant,  in  his  answer  to  plaintiff 's  petition,  alleges  that  the  lands  of 
which  he  is  a  co-proprietor  are  of  great  extent  and  value,  on  which  some  three  or 
four  separate  sugar  plantations  could  be  established  of  sufficient  extent,  and  that 
as  a  whole,  a  force  of  fifteen  hundred  slaves  would  be  required  to  cultivate  the  same 
profitably,  and  that  his  rights  and  interests  would  be  sacrificed  for  the  benefit  of 
speculators  should  the  court  decree  that  the  sale  of  the  lands  and  slaves  be  made 
in  block. 

Whatever  may  be  the  ability  or  wishes  of  the  appellant  to  purchase  the  property 
ordered  to  be  sold  in  block  by  judgment  of  the  lower  court,  he  has  the  right  to 
purch/jse  the  property  of  the  sticcessions  of  his  father  and  mother  at  a  sale  to  effect 
a  partition,  with  privileges  not  enjoyed  by  ordinary  purchasers^  and  he  has  de- 
manded in  his  answer,  that  the  property  of  these  successions  be  sold  separately 
from  the  property  held  in  common.  This  right  it  is  the  duty  of  the  court  to 
recognize  and  enforce. 

The  court  erred,  in  ordering  these  two  estates  to  be  sold  in  block. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  annulled,  avoided  and  reversed,  and  that  the  cause  be  remanded  for 
further  proceedings  according  to  law,  and  that  the  plaintiffs  pay  the  costs  of  this 
appeal. 
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James  Scully  v  G.  S.  Hawkins,  Administrator. 

A  gmanl  and  tnde&aite  saretyship  extends  to  all  the  acceBsoriea  of  the  principal  obligation  and  even 
to  the  coats  of  suit.    C.  C.  8000. 

APPEAL  from  the  District  Court  ot  the  Parish  of  East  Feliciana,  Ratliff,  J. 
H.  /.  Bovmian,  for  plaintiff.  Hardesty  <&  Keman,  for  defendant  and  ap- 
pellant. 

Land,  J.  The  plaintiff  and  one  John  O'Callaghan  were  merchant  tailors  in 
partnership.  The  plaintiff  sued  his  partner  for  a  settlement  of  accounts,  and  se- 
questered the  partnership  effects.  Subsequently,  O'Callaghan  was  appointed  by 
the  court  receiver,  and  gave  bond  for  his  faithful  administration  of  the  partner- 
ship property,  in  the  sum  of  two  thousand  dollars,  with  M.  G.  Millst  since  deceased, 
as  his  security. 

0*Callaghan  faUed  to  render  an  account  to  the  plaintiff,  who  instituted  suit 
against  him  for  that  purpose,  and  obtained  judgment  fixing  his  liability  to  the 
partnership  in  the  sum  of  eight  hundred  and  sixteen  dollars,  for  one  half  of  which 
and  the  costs  of  suit  this  action  was  instituted  against  the  succession  of  the 
secority. 

The  defendant  contends  that  the  security  cannot  be  made  liable  upon  his  bond 
for  the  coststof  the  suit  instituted  by  plaintiff  against  the  receiver  for  rendition 
of  account 

The  condition  of  the  bond  is,  that  O'Callaghan  shall  faithfully  discharge  his 
duty  as  receiver,  and  render  a  faithful  account  of  bisects  and  doings  to  the  plain- 
tiff. 

The  failure  of  the  receiver  to  render  his  account  was  a  breach  of  the  condition 
of  the  bond,  for  which  plaintiff  obtained  judgment  against  him,  including  the  costs 
demanded  in  this  suit,  which  formed  a  part  of  the  judgment,  and  for  which  the 
security  is  also  liable. 

A  general  and  indefinite  suretyship  extends  to  all  the  accessories  of  the  princi- 
pal obligation,  and  even  to  the  costs  of  suit.    C.  C.  3009, 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 

Mebbick,  C.  J.,  having  been  of  counsel  in  the  original  case,  took  no  part  in 
this  case. 


G.  Clark  and  Husband  v.  P.  Hubert  et  al. 

When  theappeal  Is  ttom  a  Judgment  in  fitvor  of  the  defendant,  inarepresentatiye  capacity,  the  appeal 
Is  defectlre  and  will  be  dismissed  If  the  appeal  bond  Is  made  in  favor  of  the  defendant  without 
mentioning  his  representative  capacity. 

APPEAL  from  the  District  Court  of  the  Parish  of  "West  Baton  Rouge,  Beale,  J. 
G.  L.  Bright,  for  plaintiflb  and  appellants.    A.  8.  Herron,  Bernard  A  Pope, 
for  defeodaDts. 
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c^LABK  Merrick,  C.  J.    There  is  a  motion  to  dismiss  the  appeal  in  this  case. 

Hebbbt.  The  suit  has  been  brought  against  the  defendant  in  her  capacity  of  widow  in 

community  and  tutrix  to  the  minor  children  of  Vincent  Kirldandj  deceased,  and 
the  defendant  in  her  capacity  of  tutrix  has  set  up  a  reconventional  demand. 

The  appeal  bond  is  executed  by  the  plainti£&  in  her  favor,  in  her  individad 
capacity  only.  The  appeal  is  defective,  in  not  making  the  defendant  a  party  in 
her  capacity  of  tutrix. 

It  is,  therefore,  ordered,  that  the  appeal  taken  in  this  case  be  dismissed,  at  the 
costs  of  the  appellants. 


J.  D.  CoMAUX  V.  Rosalie  Doiron  and  Feboub  Clement. 

In  a  redhibitory  action,  the  plea  of  prescription  will  be  maintained  if  the  term  for  bringing  the  suit  has 
elapsed,  although  a  demand  is  made  in  the  petition  that  a  note  given  as  part  of  the  price  should  be 
cancelled  and  annulled. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Wil 
son,  J.  /.  McCutchen,  for  plaintiff  and  appellant.  T.  G.  Morgan,  for  de- 
fendants. 

Merrick,  C.  J.  This  is  an  action  of  redhibition.  Among  other  defences,  the 
plea  of  prescription  of  one  year  is  filed. 

The  sale  was  made  of  the  slave  on  the  31st  day  of  January,  1857.  Service  of 
citation  was  made  February  4th,  1858.  To  avoid  the  effect  of  the  plea,  the  plain- 
tiff avers  that  the  defendants  had  knowledge  of  the  redhibitory  vice,  and  concealed 
the  same  at  the  time  of  sale.  C.  C.  2512,  2523,  2524. 

There  is  no  sufficient  proof  of  such  knowledge  in  the  record. 

Again,  it  is  conteuded,  that  inasmuch  as  the  plaintiff  demands  that  his  promis- 
sory note  given  as  a  part  of  the  price  should  be  cancelled  and  delivered  to  him, 
that  the  action  ought  to  be  maintained  to  this  extent,  because  defendant  can  make 
his  defence  to  an  action  upon  the  note  available,  whenever  he  is  sued  upon 
the  note. 

We  cannot  disregard  the  forms  of  proceeding  in  this  manner.  The  plaintiff  is 
the  actor,  and  the  law  says  his  demand  as  such  is  prescribed.  It  will  be  time 
enough  to  consider  what  his  rights  are  <u  a  defendant,  when  he  is  sued  upoD 
the  note. 

Judgment  affirmed. 


Digitized  by  VjOOQ IC 


NEW  ORLEANS,  MABGH,  1859.  185 


Mary  M.  Morris  et  al.  v.  Elizabeth  Harrell,  Tutrix. 

A  mociou  to  dismiss  an  oppositioa  filed  to  an  act  of  partition  is  not  in  the  nature  of  an  exception,  which 
admite  the  allegations  conUined  in  a  peUtion,  and  does  not  dispense  with  proof  on  the  part  of  the 
opponent. 

An  agreement  in  the  act  of  partition,  that  the  same  shall  be  irrevocable,  is,  in  the  absence  of  proof  of 
error  or  fraud,  binding  on  the  parties  to  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Helena,  Beale,  J.,  pre- 
siding. T/iompson  ifi  Russelt  for  opponent  and  appellant.  G.  W,  Watterstonj 
for  appellees. 

Laxd,  J.  The  property  of  the  succession  of  Abram  H.  Morris,  deceased,  was 
sold  to  effect  a  partition  between  his  heirs,  the  plaintiff,  a  married  woman,  and 
two  minors  represented  by  the  defendant. 

After  deducting  the  sum  of  $817  42,  claimed  by  the  widow  in  community  as 
her  separate  property,  and  the  sum  of  $974  75  for  the  purpose  of  paying  debts, 
the  balance  of  the  proceeds  of  the  sale  was  divided  in  equal  parts  between  the 
plaintiff  and  her  co-minor  heirs. 

The  plaintiff,  authorized  by  her  husb^d,  filed  an  opposition  to  the  homologa- 
tion of  the  partition,  on  various  grounds. 

The  defendants  filed  a  motion  to  dismiss  the  opposition,  on  several  grounds,  one 
of  which  was,  that  the  opponent  had  agreed  absolutely  to  said  partition,  and  had 
ratified  the  same  by  her  acts. 

The  act  of  partition  is  found  in  the  record,  is  signed  by  the  opponent,  and  con- 
tains the  following  clause : 

"  The  parties  being  all  present,  consenting  and  agreeing  that  the  above  and 
foregoing  partition  shall  be  and  remain  firm,  binding  and  irrevocable,  on  each 
and  every  one  of  said  heirs,  to  the  end  and  for  the  purpose  specified  in  the  order 
of  the  court,  ordering  the  same." 

The  opponent  offered  no  testimony  to  prove  the  allegations  made  in  her  oppo- 
sition, and  the  Judge  sustained  the  motion  to  dismiss. 

The  motion  was  not  in  the  nature  of  an  exception,  which  admits  the  allega- 
tions contained  in  the  petition,  and  therefore  did  not  dispense  with  proof  on  the 
part  of  the  opponent. 

The  motion  was  in  the  nature  of  a  rule  to  show  Cause,  and  put  at  issue  the 
merits  of  the  opposition. 

The  agreement  in  the  act  of  partition,  that  the  same  should  remain  irrevocable^ 
ffi  the  absenu  of  all  proof  of  error  or  fraud,  was  sufficient  to  auliiorize  the  judg- 
ment of  dismissal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed* 
with  costs  in  both  courts. 
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T4  nSj  School  Directors,  &c.,  v.  Nicholas  D.  Coleman. 


I  14    188|  The  84th  MCtkm  of  the  Act  of  the  LegtolMore  of  1857,  which  requires  thai  before  the  aele  of  eehool 

{117   806|  ]g]i^  there  shAll  be  an  apprmtoement,  end  that  In  no  case  shall  they  be  sold  fbr  lees  than  one  doUar 

and  twenty-live  cents  per  acre,  means  that  the  land  shall  bring  its  appraised  value ,  bat  that  is  bo 

case  can  It  be  appraised  at  less  than  $1  25  per  acre.  , 

APPEAL  from  the  District  Goart  of  the  Parish  of  Madison,  Farrar,  J*. 
P.  Alexander,  for  plaintifb  and  appellants.     Skort  A  Parham,  for  defen- 
dant. 

Cole,  J.  The  34th  section  of  the  Act  of  1855,  to  organize  free  pablic  schools 
in  the  State  of  Louisiana,  did  not  require  an  appraisement  of  the  school  lands  be- 
fore they  were  sold.    Scss.  Acts,  1855,  p.  430,  {  34. 

In  1857,  an  Act  was  passed  to  amend  this  section.  One  of  the  amendments 
was,  that  the  land  should  be  appraised. 

Section  34,  as  amended,  reads  as  follows  :  "  Be  it  farther  enacted,  A;c.,  That  if 
a  majority  of  the  votes  taken  in  a  township  shall  give  their  assent  to  the  sale  of 
the  lands  aforesaid,  it  ekaU  be  appraised  by  three  sworn  appraisers  sheeted  by  the 
Treasurer  and  Recorder  of  the  parish ;  then  they  shall  be  sold  by  the  Parish 
Treasurer  at  public  auction,  before  the  court-house  door,  or  by  the  Sheriff,  or  an 
auctioneer  to  be  employed  by  the  Treasurer  at  his  expense,  to  the  highest  bidder, 
in  quantities  not  less  than  forty  acres ;  but  in  no  case  at  a  less  sum  than  one  dol- 
lar and  twenty-five  cents  per  acre,  &c"  Sess.  Acts,  1857,  {  34,  p.  239. 

Certain  school  lands  were  sold  under  this  section,  and  abjudicated  to  defendant 
for  less  than  the  price  of  appraisement. 

This  suit  is  brought  to  have  the  sale  annulled,  because  they  were  sold  for  less 
than  the  appraised  price. 

There  was  judgment  for  defendant,  and  plaintiff  has  appealed. 

Unless  it  were  the  intention  of  the  Legislature  that  the  land  should  not  be  sold 
fbr  less  than  the  appraised  value,  there  would  be  no  object  in  enacting  that  it 
should  be  appraised. 

Neither  would  there  have  been  any  reason  for  amending  the  Act  of  1855,  by 
requiring  that  it  should  be  appraised. 

The  meaning  of  section  34  is,  that  the  land  should  bring  its  appraised  value, 
but  that  in  no  case  it  could  be  appraised  for  less  than  one  dollar  and  twenty-five 
cents  per  acre. 

The  section  requires  it  to  be  appraised ;  it  must,  then,  bring  its  appraised 
value ;  and  as  it  requires  that  in  no  case  it  should  be  sold  for  less  than  91  25 
per  acre,  this  evidently  implies  that  it  can  never  be  appraised  for  less  than 
this  sum. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided  and 
reversed ;  that  the  adjudication  and  sale  by  Adrian  E.  Adams,  the  Parish  Treas- 
urer of  the  parish  of  Madison,  on  the  21st  of  November,  1857,  of  the  following 
described  land,  being  section  16,  township  17,  north  of  range  ten  east,  in  the  dis- 
trict of  lands  north  of  Bed  Biver,  containing  615  23-100  acres,  be  decreed  to  be 
null  and  without  effect ;  and  that  the  said  land  belongs  to  the  Ninth  School  Dis- 
trict of  the  parish  of  Madison,  in  the  State  of  Louisiana ;  and  that  defendant  pay 
the  costs  of  both  courts.    It  is  flirther  decreed,  that  the  defendant  recover  from 
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plaintiff  9615  23,  the  part  of  the  price  of  the  land  paid  cash  by  the  former ;  aad  Swwt'Bno'M 

that  plaintiff  deliver  to  defendant  the  mortgage  notes  given  for  the  balance  of  the 

price,  and  that  no  writ  of  possession  issue  nntil  the  9615  23  are  paid  to  defendant, 

and  until  the  sud  mortgage  notes  are  given  ap  to  defendant,  or  until  the  said 

money  and  notes  are  legally  tendered  to  defendant,  in  the  event  he  reflises  to 

take  them. 


Brand  &  Aoams  v,  B.  Wkst  and  T.   G.  Davidson. 

Ibe  appeltoe  eumot  bring  up  the  appeal  when  the  appeal  was  granted  on  moUoo,  and  the  appellant 
aied  aoappeal  bond,  the  appeal  thus  taken  being  incomplete  without  a  bond. 

APPEAL  firom  the  District  Court  of  the  Parish  of  St  Helena,  BecUej  J.,  pre- 
siding.    Addison  A  Watterston,  for  plaintifib.    Martin  A  Penn,  for  defend- 
ants aad  appellants. 

BcTCBAKAN,  J.  Plaintiffs  obtained  judgment  against  the  defedants  in  the  Dis- 
trict Court  On  the  same  day  that  the  judgment  was  signed,  defendants  took  a 
suspensive  appeal  by  motion ;  but  no  appeal  bond  was  filed,  neither  did  the  Judge 
fix  the  security,  nor  cause  the  same  to  be  entered  upon  the  minutes  of  the  court 
as  provided  by  Phillip's  Bevised  Statutes,  verbo  Code  of  Practice  amendments,  p. 
96,  sec  48. 

PIaintifl&  have  filed  in.  this  court  a  transcript  of  the  record,  including  docu- 
ments filed,  and  evidence  oral  and  documentary,  duly  certified  by  the  Clerk  of  the 
District  Court 

On  the  same  day  this  transcript  was  filed,  the  counsel  of  plaintiffi  filed  an 
answer  to  the  appeal,  praying  for  an  amendment  of  the  judgment  of  the  District 
Conrt 

Defendants  now  appear  by  counsel,  and  move  to  dismiss  this  case  at  costs  of 
plaiotiib,  "  on  the  ground  that  this  court  is  without  jurisdiction  to  entertain  it, 
no  i4>peal  bond  being  filed,  as  the  defendants  were  satisfied  with  the  judgment 
rendered  in  the  court  below. 

This  motion  has  been  opposed :  but  we  have  come  to  the  conclusion  that  it 
mnst  prevail.  An  appeal  by  motion  cannot  be  considered  as  complete  without 
an  appeal  bond  ;  for  as  no  citation  of  appeal  is  required  to  issue  in  such  a  case, 
the  bond  alone  shows  who  are  intended  to  be  made  parties  to  the  appeal 

The  Articles  590  and  884  of  the  Code  of  Practice  authorize  the  appellee  to 
hriag  up  the  appeal  when  the  appellant  has  neglected  to  do  so.  But  this  must 
be  onderstood  of  an  appeal  complete.  The  appellants  may  have  omitted  to  fur- 
nish bond,  because  they  abandoned  their  appeal,  being  satisfied,  upon  reflection, 
with  the  judgment  of  the  court  of  the  first  instance ;  as  the  motion  alleges  was 
the  case  in  tiiis  instance.  The  plaintifb,  if  dissatisfied  with  the  judgment,  are 
still  in  time  to  appeal. 

Motion  absolute,  and  the  case  dismissed  at  costs  of  plaintiflb. 
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Martha  Franklin,  Administratrix  of  Gillis  M.  Franklin,  v.  William 
Woodland. — Missouri  "^podland,  Intervenor. 

A  Register  of  the  State  land  Office  has  no  Huthorlty  to  review  and  reverse  a  decision  of  his  pred«- 
cessor. 

Daly  authenticated  copies  of  documents  from  the  State  Land  Office  are  admissible  as  evidence. 

In  matters  of  conflicting  settlements  upon  public  lands,  the  acts  and  conversations  of  parties  are  ad- 
missible in  evidence  :  the  objection  going  to  their  efiect. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrary  J. 
Goodrich  d  DeFranc€j  for  plaintiff.    Louis  Selby,  for  defendant. 

Buchanan,  J.  The  plaintiff  sues  defendant  in  damages  for  slandering  her  title 
to  the  north-east  quarter  of  section  twenty-seven,  township  20  north,  range  11 
east,  of  the  district  of  lands  north  of  Bed  River. 

Defendant  answers,  pleading  title  in  himself  to  said  land. 

On  the  first  trial,  the  jury  who  tried  the  cause  were  unable  to  agree.  The  wife 
of  defendant  then  intervened,  claiming  the  land  in  controversy,  as  heir  of  her  first 
husband,  Beahovt.  On  the  second  trial,  the  jury  found  for  plaintiff,  without 
damages. 

Defendant  and  intervenor  have  appealed. 

The  possession  by  plaintiff  of  the  land,  for  the  length  of  time  alleged  in  the  peti- 
tion, (since  the  year  1847,)  is  admitted  by  the  pleadings  and  argument.  But  de- 
fendant contends,  that  the  first  husband  of  his  wife,  (who  died  in  1844,)  and  him- 
self, were  in  possession  and  cultivated  the  land  for  many  years  before  plaintiff's 
possession ;  and  that  defendant  was  expelled  by  force  and  violence  by  the  deceased, 
G,  M.  Franklin,  from  the  land. 

These  questions  of  fact  appear  to  have  been  correctly  settled  by  the  jury.  In 
this  court,  the  counsel  of  defendant  and  intervenor  relies  upon  a  plea  of  res  judi- 
cata pleaded  by  him  as  an  exception  to  this  action  ;  and  upon  a  bill  of  exceptions 
reserved  by  him  to  the  admission  of  evidence  for  plaintiff. 

The  plea  of  res  judicata  is  based  upon  a  decision  of  B,  Haralson  y  Register  of 
the  State  Land  Office,  in  relation  to  the  conflicting  claims  of  plaintiff  and  defen- 
dant to  a  preemption  right  upon  the  quarter  section  described  above.  That  deci- 
sion, rendered  November  10th,  1856,  was  in  fovor  of  William  Woodland,  and  a 
patent  was  issued  in  his  favor  from  the  State  Land  Office,  for  said  quarter  section, 
on  the  17th  December,  1856. 

The  counsel  of  appellant  contends,  that  as  no  appeal  was  taken  within  six 
months,  as  provided  by  the  Acts  of  1853  and  1857,  from  this  decision  of  the 
Register,  the  plaintiff  is  concluded  from  asserting  right  to  the  land  in  contro- 
versy. 

But  plaintiff  has  given  in  evidence  a  previous  decision  of  another  Register  of 
the  State  Land  Office,  L.  L  Sigur,  of  date  the  2d  November,  1854,  upon  the 
conflicting  claims  of  plaintiff  and  defendant  to  this  identical  land  ;  in  which,  after 
a  full  recapitulation  of  the  evidence  and  of  the  law  applicable  to  the  case,  the 
Register  comes  to  the  conclusion,  and  so  decides,  that  Franklin's  claim  is  prefer- 
able to  that  of  Woodland.  Plaintiff  also  holds  a  patent  for  the  land  from  the 
State  Land  Office,  of  date  24th  October,  1856. 

The  court  has  been  referred  to  no  law,  which  authorize^  a  Begister  of  the  State 
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Land  Office  to  review  and  reverse  a  decision  of  his  predecessor.  We  remark,  '^^J"" 
moreover,  that  the  decision  of  Register  Sigur  is  not  noticed  in  the  decision  of  WoooiAro 
Register  Haralton, 

The  defendant's  plea  of  res  judicata  is  not  sustained  by  the  record  ;  even  if  the 
decision  of  the  Register  be  considered  a  judicial  decision,  a  point  which  is  not 
raised  in  the  argument,  and  which  it  is,  therefore,  unnecessary  to  determine. 
Neither  of  the  decisions  of  the  State  Land  Office  passes  upon  any  claim  to  the 
land,  except  those  of  Woodland  and  of  Franklin.  No  action  was  taken  before 
that  tribunal  by  the  representative  of  Beabovtj  the  intervenor.  The  evidence  does 
not  show  any  action  such  as  is  required  either  by  the  Act  of  Congress  or  the 
State  laws,  for  asserting  a  right  of  preemption  upon  the  land  in  controversy  in 
this  suit.  There  is  a  declaratory  notice  of  Mrs,  Beabouty  dated  October  3d,  1844, 
in  evidence,  but  it  relates  to  the  N.  W.  quarter  of  section  26  ;  not  to  the  N.  B. 
qoarter  of  section  27. 

Defendant  excepted  to  the  admission  of  various  documents  from  the  State  Land 
Office,  offered  by  plaintiff,  on  the  ground  that  they  were  copies  of  copies.  The 
objection  does  not  appear  sustained  by  the  facts.  The  documents  are  properly 
authenticated ;  also  to  the  testimony  of  a  witness,  Tompkins^  as  to  declarations 
made  by  defendant,  in  relation  to  his  claim.  The  testimony  objected  to,  was  a 
small  portion  of  a  great  mass  of  testimony  of  a  similar  character,  received  with- 
out objection.  In  these  matters  of  conflicting  settlements  upon  public  lands,  the 
acts  and  conversations  of  the  parties  figure  necessarily  very  prominently  in  the 
case.  All  such  testimony  is  liable  to  more  or  less  suspicion ;  but  the  objection  is 
more  to  the  effect  than  to  the  admissibility;  and  its  effect  is  properly  to  be 
weighed  by  the  jury  who  hear,  and  probably  know,  the  witnesses. 

Judgment  affirmed,  with  costs. 


Joseph  Chiapella  v.  Thomas  Brown. 

A  witness  may  be  permitted  to  refer  to  accoants  or  memoranda  made  by  himself  to  refresh  his 

memory. 
Where  by  due  diligence  it  might  have  been  disoovored  that  a  witness  in  the  case,  who  had  been  ez 

amined  on  his  voir  dire  and  had  testified  that  ho  had  no  intoreat,  was  security  for  the  costs,  a  new 

trial  will  not  be  granted  on  the  ground  of  such  discovery  being  made  after  the  trial. 
The  Act  of  Congress  declaring  the  Mississippi  river  to  be  a  common  highway,  froe  to  all  citizens  of  the 

t'oJied  .States,  was  not  intended  to  interfere  with  the  right  of  the  State  to  create  and  regulate 

ferries. 
A  party  who  was  present  at  the  public  sale  of  a  ferry  and  bid  against  the  purchaser,  is  estopped  ftom 

asserting  that  he  had  an  unexpired  lease  to  the  same  ferry,  and  that  it  had  not  been  properly  adver- 
tised. 
Damages  may  be  recovered  for  an  iojary  to  a  right  of  keeping  a  ferry  committed  by  one  who  croeses 

pa&s3nger8  gratuitously,  but  receives  compensation  in  whole  or  in  part  by  keeping  the  horses  of 

those  crossing. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Wilson,  Judge 
of  the  Eighth  District,  presiding.    Mareat  A  DeblieuXj  for  plaintiff.     W,  /. 
Hamilton,  for  defendant  and  appellant. 

Mbrbick,  C.  J.  The  plaintiff  having  purchased  the  right  to  keep  a  ferry 
across  the  Missississippi  at  the  town  of  Plaqaemine,  for  one  year,  brings  the 
preset  suit  against  the  defendant  for  a  violation  of  his  franchise. 
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<^'*"g-y*  There  was  a  verdict  and  judgment  in  favor  of  plaintiff,  and  the  defendant  ap- 

peals. 

Our  attention  is  called  to  two  bills  of  exceptioji. 

The  plaintiff  finding  that  the  defendant  (who  had  been  a  former  lessee  of  the 
ferry,)  was  in  the  habit  of  accommodating  numerous  persons,  by  setting  them 
over  the  Mississippi  with  his  skif^  &c.,  engaged  the  witness  to  keep  an  account 
of  the  numbers  crossing  on  defendant's  boats. 

Thb  account  was  made  out  by  the  witness,  the  plaintiff  calling  on  him  once  or 
twice  a  week,  and  giving  him  an  account  of  the  '*  crossings."  But  the  witoeas 
knew  of  his  own  knowledge  that  two-thirds  of  the  crossings  charged  in  the  book 
were  correct  The  Judge  permitted  the  witness  to  refer  to  the  book  to  refresh 
his  memory,  and  defendant  excited. 

We  see  no  error  in  this  ruling  of  the  lower  court  The  account  was  mide  oat 
by  witness,  and  as  to  two-thirds  of  the  entries  he  had  personal  knowledge.  In 
the  cases  in  6  L.  B.  77  and  12  An.  58,  the  accounts  or  memoranda  were  not  kept 
or  made  by  the  witness.    See  I  Greenleaf,  436. 

The  other  bill  of  exception  was  to  the  refusal  of  the  Judge  to  gprant  a  new  trial 
One  of  the  principal  witnesses,  AtJiille  Landry^  it  seems  was  interrogated  on  his 
voir  dire  as  to  tiis  interest,  and  on  answering  that  he  had  no  interest  in  the  erent 
of  the  suit,  directly  or  indirectly,  he  was  sworn  .without  objection.  The  petition 
has  endorsed  upon  it 

''  I  am  good  for  all  costs — Achillb  Landrt.'' 

The  ground  claimed  for  a  new  trial  is,  **  that  since  the  trial  of  the  cause  the 
defendant  has  discovered  and  ascertained  that  said  Landry  was  at  the  time  he 
was  so  sworn  to  testify  touching  his  interest  in  the  event  of  the  suit,  responsible 
in  a  written  obligation  over  his  own  signature  for  all  costs  of  said  suit,  which 
&ct  rendered  him  incompetent  as  a  witness." 

If  it  be  conceded  that  after  a  party  has  examined  a  witness  upon  his  voir  dire 
in  order  to  show  interest,  he  may  resort  to  evidence  aliunde  to  show  the  same 
fact,  (which  we  do  not  now  undertake  to  decide,)  still  the  new  trial  was  properly 
refused.  1  Greenleaf 's  Ev.  sec.  423.  For,  it  must  be  manifest,  tiiat  if  the  surety 
for  costs  indorsed  upon  the  petition  was  the  same  as  the  witness  sworn,  there 
was  a  want  of  diligence  in  not  calling  the  attention  of  the  witness  to  the  indorse- 
ment upon  the  petition.  It  is  rarely  if  ever  the  cose  that  new  trials  are  granted 
on  newly  discovered  evidence,  in  order  to  impeach  a  witness,  much  less  ought  they 
to  be  granted  where  there  is  an  entire  want  of  diligence,  and,  after  all,  on  a 
further  examination,  the  interest  may  be  shown  not  to  exist,  or  may  be  removed. 
See  Voisin  v.  Jewdl,  9  L.  R.  112. 

On  the  merits  it  is  contended,  that  under  the  Act  of  Congress,  20th  Feb.  1811t 
the  Mississippi  river  is  a  navigable  stream  and  a  common  highway  forever,  f^ 
as  well  to  the  inhabitants  of  the  State  as  to  other  citizens  of  the  United  States ; 
and  that  the  defendant  has  a  right  not  only  to  navigate  the  river  up  and  down, 
but  across  the  same. 

In  our  opinion  the  Act  of  Congress  was  not  intended  to  interfere  with  the  right 
of  the  State  to  create  and  regulate  ferries. 

The  only  mode  in  which  the  public  can  be  suitably  accommodated  upon  the 
great  lines  of  travel  and  public  highways,  is  by  creating  a  franchise  and  making 
it  the  interest  and  duty  of  some  person  to  keep  the  roads  on  the  bank  of  the  river 
in  order,  and  to  be  ready  with  suitable  ferryboats  and  other  convenienoes  for 
crossing.    At  some  points  on  great  routes  these  ferries  are  as  necessary  to  the 
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public  at  large  and  the  citizens  of  other  States  aa  are  some  of  the  smaller  naTiga-      cmmuA 
ble  streams  which  are  protected  by  the  Act  of  Congress.  bmwv. 

On  the  other  questions  raised  by  defendant's  coansel,  without  analyzing  the 
ordinances  of  the  Police  Jury  and  referring  to  the  numerous  Acts  of  the  Legisla- 
ture in  this  opinion,  it  is  sufficient  for  ns  to  say,  that  in  our  opinion  the  Act  of 
1855,  p.  367,  did  not  repeal  the  ordinances  passed  prior  to  that  time  establishing 
a  ferry  across  the  Mississippi  riyer.    See  Holmes  v.  Wiltz,  11  An.  439. 

The  sale  by  the  Parish  Treasurer,  instead  of  the  President  of  the  Police  Jury 
may  be  in  itself  such  an  informality  as  would  enable  the  Police  Jury  to  rescind 
the  sale  of  the  ferry  to  plaintiff.  But  they  hold  his  obligations  for  the  same  and 
haye  power  to  ratify  the  sale  and  have  put  the  plaintiff  in  possession  of  the  fran- 
chise. The  defendant  cannot,  therefore,  inquire  into  the  regularity  of  the  sale, 
especially  as  he  was  present  at  the  same  and  bid  against  the  plaintiff. 

And  for  the  same  reason  he  is  estopped  from  asserting  that  he  held  an  unex- 
pired lease  of  the  same  ferry,  or  that  it  had  not  been  properly  advertised.  Mc-^ 
Masters  v.  Commissioners  Atchafalaya  Railroad  Co.  1  An.  11. 

It  is  true  that  the  ordinance  under  which  plaintiff  holds  the  ferry  declares, 
that  if  the  adjudicati^  be  not  paid  quarterly  that  the  license  shall  be  ipso  facto 
forfeited.  But  this  provision  of  the  ordinance  does  not  compel  the  Police  Jury 
to  enter  upon  the  franchise  and  oust  the  plaintiff,  if  they  are  of  the  opinion  that 
the  present  lease  is  more  advantageous  to  them  than  any  other  they  can  make. 
The  provision  is  in  favor  of  the  Police  Jury,  and  they  may  waive  it. 

The  ease  was  tried  by  a  jury.  They  heard  the  witnesses,  and  if  they  were  of 
the  opinion  that  the  defendant  maintained  within  the  limits  granted  to  plaintiff  a 
ferry  grataitomly,  in  order  to  injure  the  plaintiff  and  lessen  the  value  of  the  fran- 
chise purchased  by  plaintiff,  or  if  they. were  of  the  opinion  that  the  defendant  re- 
caved  a  compensation  in  whole  or  in  part  from  the  charges  he  made  for  keeping 
the  horses  of  those  crossing,  then  the  testimony  is  ample  to  maintain  the  verdict. 
And  there  is  testimony  in  the  record  from  which  one  at  least  of  the  above  facts 
may  be  inferred.  The  privilege  of  crossing  one's  friends  cannot  extend  to  a  whole 
oommnnitj. 

Judgment  affirmed. 


WiLUAM  Bantz  v.  H.  B.  Price — Mark  Izod,  Intervenor. 

Where  the  plaintUT  hM  reoovered  a  Jadgment,  the  proceeding  to  reader  hie  property  liable  in  execu- 
tion for  costs,  iB  Btatatory,  and  the  forms  of  the  sutute  mast  be  strictly  pursued,  under  pain  of 
nullity. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
L,  H,  Reeves^  for  plaintiff.    H.  B.  ShatOj  for  intervenor.    /.  Aumit  for  de- 
fendant and  appellant. 

BucHANAir,  J.  The  intervenor,  Izod  having  obtained  judgment  against  Baiitz 
for  S440,  with  interest  and  costs,  an  execution  was  subsequently  issued  by  the 
Clerk  of  the  Court  against  Izod,  for  his  costs,  ($9  20)  under  which  the  judgment 
was  seized  and  sold.  It  was  bid  off  at  Sheriff  sale  in  January,  1850,  for  the  sum 
of  mghteen  dollars  by  Bantz,  the  defendant  in  the  judgment,  in  the  name  of  his 
step-son,  Price,  who  was  not  present  at  the  sale,  and  a  deed  was  made  to  Price. 
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B^vn  Priu  now  seeks  to  enforce  the  judgmenti  and  has  seized  land  of  Bantz  under  a 

^^"^^  fi'fd'  Bantz  enjoins  the  seizure,  alleging  that  he  is  the  true  owner  of  the  judg- 
ment, having  bought  it  in  reality  for  his  own  account,  although  he  used  the  name 
of  Price  in  the  purchase. 

Izod  intervenes,  and  claims  that  his  property  in  the  judgment  was  never  legally 
divested,  because  the  formalities  of  law  were  not  complied  with  ;  no  detailed  bill 
of  costs  having  been  previously  made  out  and  demanded,  as  required  by  the  Act 
of  1842,  p.  440.  2 12,  and  no  notice  having  been  given  to  him  of  the  seizure. 

There  was  judgment  for  the  intervenor  against  the  plain tifif  and  defendant.  The 
defendant  alone  has  appealed. 

It  appears  from  the  evidence,  that  no  detailed  bill  of  costs  was  made  out  by 
the  Clerk  and  demanded  of  Izodj  previous  to  the  issuance  of  the  execution  under 
which  the  judgment  was  sold.  But  the  counsel  of  appellant  contends,  upon  the 
authority  of  the  case  of  Copley  v.  Edwards,  5th  Annual,  647,  that  this  provision 
of  the  Act  of  1842  (reenacted  in  1855,  Rev.  Stat.  124,)  does  not  apply  to  execu- 
tions issued  for  costs  after  judgment  rendered. 

In  Copley's  case,  the  judgment  had  condemned  Copley,  plaintiff,  to  pay  the 
costs.  Of  course,  the /./a.  Issued  upon  that  judgment,  as  yi  ordinary  cases.  But 
this  is  a  case  where  the  plaintiff  recovered  his  costs  by  the  judgment  The  pro- 
ceeding to  render  his  property  liable  in  execution  for  costs,  is  therefore  statutory, 
and  the  forms  of  the  statute  must  be  strictly  pursued,  under  pain  of  nullity.  We 
see  here  an  example  of  a  judgment  bought  in  for  less  than  one-twentieth  of  its 
nominal  amount,  by  the  judgment  debtor,  upon  a  sale  to  make  the  costs,  for 
which  the  purchaser  was  already  liable.  No  stronger  case  could  be  presented  in 
favor  of  the  requirement  in  such  sales,  of  a  strict  compliance  with  the  legal 
forms. 

There  are  two  letters  of  defendant,  addressed  to  the  intervenor,  in  evidence, 
from  which  it  appears  that  after  this  injunction  was  sued  out,  defendant  gave  in- 
tervenor information  of  what  had  taken  place,  and  made  propositions  to  purchase  of 
intervenor  his  right  to  the  judgment  against  Bantz.  This  correspondence  seenss 
to  corroborate  the  allegation  of  Bantz' s  petition,  that  he  had  purchased  at 
sheriff's  sale  for  himself,  and  not  for  Price, 

Defendant  pleads  the  prescription  of  five  years  in  bar  of  this  action,  under 
Article  3507  of  the  Code.    That  Article  is  not  applicable  to  this  case. 

Judgment  affirmed,  with  costs. 


B.  J.  Sage  v.  J.  C.  Cain. 


Under  the  Pre-emption  let  of  the  liegtslatare  of  Loatalana  of  1853,  it  was  essential  to  constitate  a  right 
of  pre-emptiOQ  that  the  land  claimed  should  embrace  the  settlement  or  improvements  of  the  pre- 
emptor. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Batliff,  J. 
B,  /.  Sage,  pro,  per.     T.  /.  Semmes,  B,  C.  Labatt  and  T.  H.  Farrar,  for 
defendant  and  appellant. 

Land,  J.  This  is  a  petitory  action  in  which  plaintiff  and  defendant  claimed 
title  from  the  State  of  Louisiana  to  lots  9  and  10  in  the  township  4,  S.  R.  7, 
east,  situate  in  the  parish  of  Pointe  Coupee. 
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The  plaintiff  claims  by  purchase,  and  the  defendant  under  the  preemption  Act         Baoi 
of  1853.  cL. 

It  appears  from  the  evidence,  that  there  are  three  contiguous  lots  lying  on  the 
Atchafalaya  river,  and  numbered  8,  9  and  10,  and  containing  respectively  about 
the  same  quantity  of  land.  That  defendant  settled  on  lot  No.  8,  in  the  year 
1848,  and  has  continued  to  reside  thereon  ever  since ;  and  did,  in  the  year  1853, 
purchase  the  same  from  the  State,  without  making  any  claim  of  preemption  to 
lots  9  and  10,  or  either  of  them.  It  further  appears,  that  at  the  date  of  his  pur- 
chase, his  dwelling  house,  and  the  whole  of  his  improvements,  were  on  lot  No.  8. 
That  in  February,  1854,  several  months  after  his  said  purchase,  he  made  applica- 
tion to  the  Register  of  the  State  Land  Office,  and  claimed  the  right  of  preference 
to  lots  Nos.  9  and  10,  under  the  preemption  Act  of  1853.  That  his  application 
was  not  regarded,  and  that  plaintiff  was  permitted  to  purchase  fW>m  tiie  State 
lots  9  and  10,  which  purchase  was  afterwards  contested  by  defendant  before  the 
Register,  who  decided  in  favor  of  plaintiff. 

The  defendant  contends  in  this  court,  that  by  virtue  of  his  settlement  and  resi* 
dence  on  lot  8,  he  was  entitled,  under  the  preemption  Act  of  1853,  to  purchase, 
by  preference,  not  less  than  forty,  nor  more  than  three  hundred  and  twenty  acres 
of  hwd,  and  that  this  right  was  not  eihausted  or  extinguished  by  his  purchase  of 
lot  No.  8,  containing  only  122  44-100  acres.  It  is  true,  that  he  filed  his  appli- 
cation for  a  preemption  right  to  lots  9  and  10  before  the  plaintiff's  purchase,  and 
whilst  the  Act  of  1853  was  still  in  force. 

The  question  thus  presented,  is  not  flree  from  difficulty,  and  the  case  of  Kit- 
tridge  T.  Breaudf  2  Rub.  p.  40,  seems  to  favor  his  pretention. 

It  is,  however,  the  opinion  of  the  court,  that  his  right  of  preemption  was  ex- 
tfaiguished  by  his  purchase  of  lot  No.  8,  which  embraced  the  whole  of  his  im- 
provements. The  coexistence  of  certain  facts  were  required  by  the  Act  of  1853, 
to  constitute  a  right  of  preemption — a  material  one  of  which  was,  that  the  land 
claimed  should  embrace  the  settlement  or  improvements  of  the  preemptors.  The 
entry  of  lot  8  rendered  it  impossible  to  embrace,  within  the  lands  claimed  under 
the  Act  of  1853,  the  dwelling  house  or  any  portion  of  the  improvements  of  de- 
fendant, prior  to  the  purchase  of  plaintiff.  It,  therefore,  seems  to  follow,  that 
the  defendant,  by  his  own  act,  destroyed  the  coexistence  of  those  facts  which  were 
essential  to  constitute  his  right  of  preemption  to  the  lands  claimed. 

The  judgment  of  the  lower  court  was  in  favor  of  plidntiff  for  the  land,  but 
rejected  his  claim  for  damages,  including  attorney's  fees. 

The  plaintiff  is  an  attomey-at-law,  and  well  qualified  to  represent  his  interests 
in  the  courts,  without  the  aid  of  assisting  counsel,  and  if  attorney's  fees  have 
been  paid,  or  promised  in  this  case,  they  can  form  no  legal  charge  against  the 
defendant 

It  is  certainly  not  the  policy  of  the  law  to  encourage  lawsuits  of  any  charac- 
ter ;  but  it  is  equally  certain,  that  it  is  not  the  policy  of  the  law  to  prevent  or 
deter  parties  from  asserting  or  defending  their  real  or  supposed  rights,  through  the 
apprehension  of  damages,  or  penalties  in  the  event  of  failure  or  defeat. 

There  is  no  error  in  the  judgment  of  the  lower  court. 

Judgment  affirmed,  with  costs. 
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Succession    of   Sarah    Ann    Penny — Foster  and  Wife,  Administra- 
trators,  v.  A.  L,  Bloom  et  al.* 

The  wife  i8  liable  Tor  all  Aebia  iDcurred  for  the  improvement  of  her  separate  estate,  advances  made 

for  the  paymout  of  debus  and  supplier  of  uecpj»f*ario3  for  a  plantiuion.  which  is  her  paraphernal 

property,  whether  she  has  retained  the  administration  of  her  paraphernal  properly  or  entrusted  it 

to  her  hasband. 
Art.  2377  of  the  Code  has  reference  only  to  the  settlement  of  the  accounts  between  husband  and  wife, 

and  does  not  control  the  lu'lion  of  creditors. 
A  witness  cannot  be  permitted  to  state  his  belief  as  to  the  correctness  of  an  account,  he  must  testify 

to  his  knowledge  of  fa<>t«  and  not  to  his  belief  of  them. 
The  posso.itsiun  by  the  drawee  of  a  draft  drawn  by  a  planter  upon  his  merchant  or  factor,  in  favor  of  a 

third  perjson,  is  prima  facie  pnwf  of  the  draft  having  been  paid  by  the  drawee. 
There  is  now  no  question  of  the  right  of  a  married  womau,  above  the  ago  of  minority ,  lo  renounce  her 

mortgage  upon  the  property  of  her  husband,  in  favor  of  a  third  person. 

APPEAL  from  the.  District  Court  of  the  Parish  of  East  Feliciana,  RatUff,  J. 
Faqua  &  Kilbournc  and  /.  McVeOf  for  plaintifis.    Muse  <fi  Hardest  /.  B. 
Smith  and  George  S.  Sawyer ^  for  defendants  and  appellants. 

Buchanan,  J.  This  case  is  before  us  upon  oppositions  to  an  account  of  ad- 
ministration.   There  are  six  distinct  parties  appellant. 

1.  Dr,  Huff  complains  that  his  opposition,  founded  upon  a  bill  for  medical 
attendance,  has  not  been  sustained  to  the  full  extent.  An  examination  of  the 
evidence  has  not  satisfied  us  that  the  District  Judged  erred. 

2.  Charles  Knapp ;  3.  Bowman  i&  GaiA  These  two  oppositions  are  similar 
to  each  other  in  principle.  Kriapp  furnished  a  sugar  mill,  saw  mill  and  steam 
engine ;  and  Bowman  d;  Gair  erected  the  buildings  to  contain  the  same.  This 
work  was  done  at  the  request  of  Albert  G.  Penny,  and  during  the  existence  of 
the  community  between  himself  and  the  deceased  Sarah  Ann  Penny,  but  upou  a 
tract  of  land  which  was  the  separate  property  of  Mrs.  Penny.  Subsequently  to 
the  furnishing  of  the  materials  and  completion  of  the  work,  the  matrimonial  com- 
munity was  dissolved  by  judgment  of  court,  in  a  suit  instituted  by  Mrs,  Penny 
against  her  husband  for  separation  of  property.  The  administrators  of  Mrs* 
Penny's  succession  resist  the  payment  of  these  claims,  on  the  ground  that  they 
are  debts  of  the  community.  The  opposers  maintained  that  Mrs.  Penny's  estate 
is  liable,  because  her  separate  property  was  enhanced  in  value  by  the  sugar  mill 
and  saw  mill  erected  upon  the  same.  The  contracts  of  Knapp  and  Bowman  & 
Gair,  were  reduced  to  writing  and  recorded,  as  required  by  Article  2746  of  the 
Code. 

The  doctrine  of  the  case  of  Waggaman  v.  Zacharie,  8  Rob.  181,  is,  that  the 
wife's  estate  is  liable  for  the  increased  value  which  her  separate  property  has 
received  by  the  improvements  placed  upon  it  during  the  marriage ;  and  this 
increased  value  is  not  to  be  taken  as  synonimous  with  the  costs  of  the  improve- 
menta.     C.  C.  2377. 

But  the  cases  of  Dickerman  v.  Reagan,  2  An.  440 ;  Bailey  v.  Pearson,  5  An. 
125  ;  and  Patterson  v.  Frazier,  8  An.  512,  have  gone  further,  and  are  understood 
to  establish  the  doctrine,  that  the  wife  is  liable  for  all  debts  incurred  for  the  im- 
provement of  her  separate  estate,  advances  made  for  the  payment  of  such  debts, 
and  supplies  of  necessaries  for  a  plantation,  which  is  the  paraphemij  property  of 


•This  caae  waB  omitted  in  the  deciftooi  of  1S57. 
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the  wife  ;  whether  the  wife  retained  in  her  own  hands  the  administration  of  her  ^'^^^f  ^ 
paraphernal  estate,  or  entrusted  it  to  her  husband  according  to  these  latter  autho- 
rities, the  appellants  Knapp  and  Bowman  <fe  Gair  are  entitled  to  recover  of  Mrs. 
Penny's  estate.  The  Article  2377  of  the  Code,  upon  which  the  case  of  Wagga- 
man  was  decided,  was  held  in  the  latter  cases  to  have  reference  only  to  the  settle- 
ment of  the  accounts  between  husband  and  wife,  and  not  to  control  the  action  of 
creditors. 

4.  Slark,  Bay  <fe  Stavffer,  The  draft  of  A.  G.  Penny,  held  by  these  oppo- 
nents, is  proved  to  have  been  for  iron,  &c.,  used  in  erecting  the  sugar  mill,  saw 
mill  and  steam  engine,  upon  the  plantation  of  Mrs.  Penny.  The  draft  not  being 
paid  at  maturity  by  the  acceptor,  was  duly  protested  and  the  drawer  notified. 
For  the  reasons  given  above,  these  opponents  are  entitled  to  be  paid  out  of  Mrs. 
Penny's  estate. 

5.  There  were  two  oppositions  filed  in  the  District  Court,  one  by  A.  Levi,  Ad- 
lev  d:  Co.,  and  one  by  A.  Levi,  Bloom  &  Co.  These  two  firms  were  represented 
by  the  same  counsel  in  the  court  below,  who  have  argued  the  case  in  this  court, 
as  if  there  were  appeals  taken  on ^  both  oppositions.  But  this  appears  to  be  an 
error. 

The  motion  for  appeal,  as  copied  in  the  transcript,  reads  as  follows  : 

"  On  motion  of  McVea  and  Mme  A  Hardee,  of  counsel  for  opposors,  it  is  or- 
dered, that  they  be  allowed  an  appeal,  returnable,  &c.,  on  their  executing  their 
bond  with  security,  conditioned  according  to  law,  in  the  sum  of  two  hundred  and 
fifty  dollars ;"  and  the  bond  of  appeal  filed,  is  in  the  name  of  A.  Levi,  Bloom  eft 
Co.  alone,  as  principals. 

Upon  a  very  careful  examination  of  this  voluminous  record,  of  more  than  five 
hundred  pages,  we  find  nothing  to  indicate  an  appeal  by  A.  Levi,  Adler  &  Co. 
We  are,  therefore,  constrained  to  consider  that  firm  as  not  before  this  court. 

A.  Levi,  Bloom  <fe  Co.  except  to  the  refusal  of  the  District  Court  to  allow  the 
belief  of  a  witness  as  to  the  correctness  of  an  account  to  go  to  the  jury.  The 
ruling  of  the  court  was  correct.  Witnesses  should  testify  to  their  knowledge  of 
facts,  not  to  their  belief  of  them. 

There  are  two  separate  oppositions  filed  in  the  name  of  A.  Levi,  Bloom  <fc  Co., 
the  first  claiming  $4,950,  with  interest  for  amount  of  account  for  goods  sold  to 
Mrs.  Penny's  representatives  after  her  death,  namely,  from  March  3d,  1854,  to 
January  1st,  1855  ;  and  the  second  claiming  $32  61  for  lumber  furnished  for  the 
use  and  benefit  of  the  plantation  belonging  to  Mrs.  Penny's  succession,  in  the 
months  of  September  and  October,  1854. 

The  last  mentioned  opposition  has  been  allowed  by  the  District  Court ;  and 
upon  the  first,  we  are  of  opinion,  that  Levi,  Bloom  <t  Co.  have  made  sufficient 
proof  to  entitle  them  to  recover  of  the  estate  of  Mrs.  Penny,  the  following  items 
of  their  account,  in  addition  to  what  was  aUowed  them  by  the  judgment  of  the 
court  below : 

Vouchers— 13,  $100 ;  17. 10  ;  19,  1  50  ;  21,  20 ;  33,  20  ;  34,  5  ;  36, 18  25  ; 
37,  16  85  ;  38,  9  ;  39,  26  95  ;  41,  6  25 ;  42,  31  37  ;  43,  10  50 ;  46,  40  80  ; 
48,  183  63;  51,  173;  98,  3;  100,  8  72;  101,  2,  38;  105,  14;  106,  6;  109, 
6  85;  110,  6  25;  111,  74  82;  112,  1  50;  114,  5;  115,  42  43;  117,  25; 
119.  148  94 ;  120,  4  12 ;  122,  25  17  ;  123  and  124,  4  46  ;  125,  12  81 ;  126, 
6;  127,  17  50;  128,  208  69;  132,  6  57;  133,  98  90;  134,  29  75;  136,  11 
25— Total,  81,327  06. 

We  will  remark,  in  illustration  of  our  views  in  relation  to  a  portion  of  these 
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^^pST*""  ^  voncherB,  that  the  possession  by  the  drawee,  of  a  draft  drawn  by  a  planter  upon 
his  merchant  or  factor,  in  favor  of  a  third  person,  is  held  by  as  as  pjima  fade 
proof  of  the  draft  having  been  paid  by  the  drawee.    Bell  v.  Nortoood,  7  La.  95. 

6.  The  administrators  have  appealed  from  so  mnch  of  the  judgment  of  the 
District  Court,  as  maintains  the  oppositions  of  EUen  Gayden  and  hosband ;  of 
Hazard,  executor  of  Radish ;  and  of  Thjomas  W,  Scott,  The  opposition  of  Gay- 
den and  of  Hazard,  are  based  upon  mortgages  granted  by  A.  G,  Fenny  upon 
slaves  belonging  to  him,  in  favor  of  the  opponents. 

Mr$,  Penny  was  a  party  to  the  acts  of  mortgage,  for  the  purpose  of  renouncing 
her  own  mortgage,  arising  out  of  dotal  and  paraphernal  rights,  in  favor  of  the 
.  mortgagees.  Subsequently,  Mrs,  Fenny  sued  her  husband  for  separation  of  pro- 
perty, and  obtained  a  judgment,  under  which  she  seized  and  sold  the  property 
mortgaged  to  opponents,  which  she  bought  at  Sheriff's  sale,  retainiAg  in  her 
hands,  upon  the  price  of  the  sale,  the  amount  of  the  opponent's  mortgages  re- 
corded. 

The  counsel  of  administrators  now  contends,  that  Mrn,  Penny's  renunciation  of 
her  mortgage,  which  was  anterior  in  date  to  that  of  opponents,  was  not  binding 
upon  her  and  her  representatives  ;  and  in  support  of  this  position,  the  learned 
counsel  relies  upon  the  case  of  Gasquet  v.  Dimitry,  9  La.  585. 

The  decision  in  Gasquet  v.  Dimitry,  was  pronounced  by  the  Supreme  Court  in 
March,  1835,  and  directly  overruled,  (although  without  naming  it,)  the  elaborate 
decision  in  the  case  TrenU  v.  Lanaux's  Syndics,  4  N.  S.  230,  which  was  sup- 
posed to  have  settled  the  jurisprudence  in  favor  of  the  binding  effect  of  a  renun- 
ciation by  a  married  woman.  In  Gasquet  v.  Dimitry,  however,  it  was  certainly 
decided,  as  is  now  contended  by  the  counsel  for  Mrs.  Penny's  administrators,  that 
such  a  renunciation  was  equivalent  to  a  suretyship  by  the  wife  for  her  husband, 
and,  as  such,  was  void,  by  Article  2412  of  the  Civil  Code.  A  re-hearing  was 
asked,  howevei%  in  Gasquet  v.  Dimitry  ;  and  pending  this  application,  the  Legis- 
lature passed  the  Act  of  27th  of  March,  1835,  by  the  2d  section  of  which,  mar- 
ried women  aged  above  twenty-one  years,,  were  authorized  to  renounce  in  favor  of 
third  persons,  their  dotal  and  paraphernal  rights  upon  the  property  of  their  bas- 
bands ;  provided,  they  were  previously  informed  by  the  Notary  Public  receiving 
such  renunciation,  of  the  nature  of  their  rights,  out  of  the  presence  of  their  hus- 
bands. The  re-hearing  in  Gasquet  v.  Dimitry,  was  only  decided  in  June,  1836, 
and  the  original  decision  was  then  sustained  by  a  bare  majority  of  the  court 
And  since  that  time,  there  has  been  no  question  of  the  right  of  the  married  wo- 
man, above  the  age  of  majority,  to  renounce  her  mortgage  upon  the  property  of 
her  husband,  in  favor  of  a  third  person.  Brp^*  -  v.  Carmoudte,  9  Rob.  37  ;  Sue- 
cession  of  Gremillion,  4  An.  411. 

The  opponents,  Gayden  and  Hazard,  have  prayed,  in  their  answer  to  the  ap- 
peal, for  an  amendment  of  the  judgment,  directing  the  property  subject  to  their 
mortgages,  to  be  sold  for  their  payment.    They  are  entitled  to  this  relief. 

We  have  not  been  able  to  agree  entirely  with  our  learned  brother  of  the  Dis- 
trict Court,  in  his  conclusions  upon  the  oppositions  of  Thomas  W,  Scott, 

It  appears  from  the  evidence,  that  as  far  back  as  the  year  1842  or  1843,  Albert 
G,  Penny  made  his  note  for  fifteen  hundred  dollars,  in  payment  of  the  profes- 
sional services  of  a  gentleman  of  the  bar  of  East  Feliciana,  rendered  in  several 
suits  in  which  his  wife,  the  deceased  Sarah  Ann  Penny,  was  interested. 

This  note  was  negotiated  in  bank,  with  the  accommodation  endorsement  of  the 
opponent,  Thxmias  W,  Scott,  and  was  renewed,  with  curtailments,  from  time  to 
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time,  until  ia  the  year  1853,  two  different  notes,  (which  represented  the  last  re-  ^^^JJfJ*  " 
newals  of  this  original  note,)  made  jointly  and  severally  by  Albert  G.  Penny  and 
Thomas  W.  Scottf  were  paid  by  the  latter,  in  the  hands  of  two  distinct  holders. 
It  is  not  seen  how  Mrs.  Penny*s  estate  can  be  held  for  these  two  notes.  Granting 
that  the  original  note  of  her  husband  in  1843,  was  given  in  payment  of  a  debt 
for  which  she  was  liable,  yet  the  receipt  of  such  note  by  her  creditor  was  an  ex- 
tinction of  her  obligation.  No  subrogation,  either  legal  or  conventional,  took 
place  in  favor  of  Scott  to  the  rights  of  Boyle,  the  supposed  creditor  of  Mrs. 
Penny,  On  the  contrary,  Penny's  note  for  fifteen  hundred  dollars,  with  Scotfs 
endorsement,  was  received  by  the  bank  in  part  payment  of  a  larger  note  of  Boyle, 
with  Scott's  endorsement,  which  was  held  by  the  bank.  Mrs,  Penny  was  not  a  party 
to  the  original  note  or  any  of  its  renewals.  Were  it  even  proved  (which  it  is 
'  not)  that  Mrs,  Penny  contracted  to  discharge  the  notes  held  by  this  opponent, 
such  a  contract  would  be  clearly  ill(^al,  under  Art.  2412  of  the  Code. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
upon  the  opposition  of  Dr,  Huff,  be  affirmed ;  that  the  judgment  upon  the  oppo- 
sitions of  Charles  Knapp,  of  Bowman  <&  Gair,  and  of  Slark^  Day  A  Stau/^ 
fer,  be  reversed,  and  that  those  oppositions  be  maintained,  and  the  opponents 
classed  as  ordinary  creditors  of  the  estate  of  Sarafi  Ann  Penny,  for  the  sums 
respectively  claimed  by  them  ;  that  the  appellants.  A,  Levi,  Bloom  dt  Co,,  have 
judgment  against  said  estate,  as  ordinary  creditors,  for 'the  sum  of  thirteen  hun- 
dred and  twenty-seven  dollars  and  six  cents,  with  legal  interest  from  judicial 
demand,  in  addition  to  the  sum  allowed  them  by  the  judgment  of  the  District 
Court ;  that  the  judgment  upon  the  oppositions  of  Ellen  E,  Gayden  and  hus- 
band, and  of  A,  Hazard,  executor  of  Mary  Reddish,  be  amended,  by  decreeing 
that  the  property  mortgaged  to  those  opponents,  be  sold  in  satisfaction  of  their 
judgments,  and  as  so  amended,  be  affirmed ;  that  the  judgment  upon  the  opposi- 
tions of  Thomas  W.  Scott,  be  reversed,  and  that  the  oppositions  and  claims  of 
the  said  Tliomas  W,  Scott,  be  rejected. 

And  it  is  lastly  ordered,  that  the  costs  of  this  appeal  be  paid,  in  equal  propor- 
tions, by  the  estate  of  Sarah  Ann  Penny,  by  Thomas  W,  Scott  and  by  Dr,  Huff, 

Merrick,  C.  J.,  recused  himself,  as  having  been  of  counsel. 


City  of  Ne'"  "Cleans  v.  J.  N.  Lea. 

Ite  Article  of  the  Gonstltution  which  declares  iMt  the  Judges  both  of  the  Supreme  and  inferior  courta 
shall  at  stated  times  receive  a  tuilary  which  shall  not  be  diminished  during  their  continuance  in 
oOce,  exempts  the  salary  of  a  Judge  from  taxation. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
LavUle  dt  Morel,  for  plaintiff.    Defendant  in  p.  p.,  appellant. 
Cole,  J.    The  question  in  this  case  is,  whether  the  city  of  New  Orleans  has 
the  right,  undeT  the  Constitution,  to  tax  the  salary  of  a  Justice  of  the  Supreme 
Court  of  the  State. 
There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 
The  first  Article  of  the  Constitution  of  1852  provides,  "  That  the  powers  of 
the  government  of  the  State  of  Louisiana  shall  be  divided  into  thi*ee  distinct  de- 
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Skw  orikaxh.  partments,  and  each  of  them  be  confided  to  a  separate  body  of  magistracy,  to-wit ; 
Lka.  those  which  are  legislative  to  one;  those  which  are  executive  to  another ;  and 

those  which  are  judicial  to  another." 

If  the  right  to  tax  the  salary  of  Judges  be  conceded,  there  would  be  no  limita- 
tion but  the  discretion  of  the  Legislature,  to  do  it  to  such  an  extent  as  virtaally 
to  abolish  the  means  of  conducting  the  judicial  department. 

Its  existence  ought  not  to  depend  upon  the  will  of  a  coordinate  department. 

Art.  75  of  the  Constitution  of  Louisiana  is  in  these  words  :  "  The  Judges  both 
of  the  Supreme  and  inferior  courts  shall  at  stated  times  receive  a  salary  which 
shall  not  be  diminished  during  their  continuance  in  office." 

It  may  be,  that  the  restriction  in  this  Article  upon  the  power  of  the  Legisla- 
ture refers  principally  to  the  diminution  of  the  salaries  of  the  Judges  by  a  law 
fixing  it  at  a  less  amount  than  that  established  at  the  epoch  of  their  entrance 
into  office. 

The  object,  however,  of  this  Article  was  to  secure  the  independence  of  the  judi- 
ciary. If  the  Legislature  can  tax  the  salaries,  it  would  be  deprived  of  its  plenary 
effect. 

In  McCulloch  v.  The  State  of  Manjland  et  al,  the  question  arose  whether  the 
law  o!  Maryland  was  constitutional  which  imposed  a  tax  on  the  operations  of  a 
branch  of  the  Bank  of  the  United  States,  established  in  the  city  of  Baltimore,  in 
the  State  of  Maryland. 

The  Supreme  Court  of  the  United  States  were  of  opinion  that  the  tax  was  un- 
constitutional, because  it  was  a  tax  on  the  operation  of  an  instrument  employed 
by  the  Government  of  the  Union  to  carry  its  powers  into  execution. 

Chief  Justice  Marshall  gave  the  opinion  of  the  court,  in  which  he  declares, 
that  the  power  to  tax  involves  the  power  to  destroy ;  that  the  power  to  destroy 
may  defeat  and  render  useless  the  power  to  create. 

It  is  true  that  this  case  was  a  contest  as  to  the  supremacy  of  a  law  of  the 
United  States,  made  in  pursuance  of  the  Constitution  of  the  United  States,  over 
the  legislation  of  a  State ;  but  there  is  much  in  the  argument  of  the  court  which 
applies  to  the  case  at  bar. 

The  doctrine  in  the  case  of  McCulhgh  was  affirmed  and  reiterated  in  Osbom  v. 
Tke  Bank  of  the  United  States,  9th  Wheaton,  p.  T38. 

If  the  Legislature  have  not  the  direct  power  of  taxing  the  salaries  of  the  judi- 
ciary, they  cannot  confer  such  authority  upon  the  city  of  New  Orleans. 

It  may  not  be  improper  to  remark  that  the  four  Judges  who  decide  this  cause 
have  their  respective  domicils  out  of  the  city  of  New  Orleans,  and  are  not,  there- 
fore, interested  in  the  question  as  to  the  right  of  the  city  to  tax  the  salaries  of 
^.,  •     Judges. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  and  that  there  be  judgment  in  favor  of  defendant  against  the  de- 
mand of  plaintiff,  and  that  the  latter  pay  the  costs  of  both  courts. 

B  COHAN  AN,  J.,  recused  himself. 
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Narcisse  Beaxjvais  V,  Georgian'a  Wall  and  Husband. 

The  name  of  the  vendee  in  th«  body  of  the  act  of  sale  was  omitted,  the  notary  and  one  of  the  wit- 
nesses to  the  act  wore  ottered  to  prove  that  H.  T.  TT.,  whoso  n.amo  was  subscribed  together  with 
that  of  the  vrn.lor  to  the  act,  was  the  purchiuer — Held:  that  the  omisHion  could  Dc  supplied  by  such 
parol  evideuct*. 

Where  it  was  proved  that  the  original  of  an  act  of  transfer  and  assignment  had  been  deposited  In  the 
General  Ijind  Office — Held:  that  the  rejfistry  of  it  in  a  boolc  in  the  Recorder's  oflSco,  with  the  certl- 
caic  of  the  Parish  Judge  appended,  was  competent  evidence  of  the  transfer  and  of  its  registry. 

Where  it  is  impottsible  for  a  party  to  produce  an  original,  which  is  on  file  in  the  Land  Office  as  a  part 
of  the  archives  of  the  Government,  a  copy  is  admissible  in  evidence. 

Where  ihL>  wife,  as  heir  of  the  husb.ind,  appliel  for  a  pat?nt  which  was  Issued  to  her  as  his  cusigneef 
a  title  in  her , inde^tendent  of  her  husband, cannot  be  inferred,  and  the  {latent  must  enure  to  the  bene- 
fit of  the  husband's  vendee. 

APPEAL  from  the  District  Court  of  the  Parish  of  Poiate  Coupee,  Ratlifff  J. 
T.  /.  (&  W.  IL  Cooley,  for  plaintiff  and  appellant.  A,  Provosty,  for  de- 
fendants. 

BucHAXAX,  J.  This  is  a  petitory  action  for  a  tract  of  land.  The  plaintiff  and 
defendant  exhibit  titles  derived  from  the  same  source. 

The  plaintiff,  who  is  appellant,  relics  upon  several  bills  of  exception  taken  by 
Lim  to  the  admission  of  evidence. 

The  first  is  to  the  notary  and  one  of  the  witnesses  of  a  notarial  act  of  sale,  in 
the  body  of  which  the  name  of  the  vendee  had  been  omitted,  offered  to  prove  that 
H.  r.  Williams,  whose  name  was  subscribed,  together  with  that  of  the  vendor,  to 
the  act,  was  the  purchaser  of  the  land  sold  thereby.  There  was  no  error  in  the 
admission  of  this  testimony,  under  the  facts  of  this  case. 

There  was  a  manifest  omission  of  a  material  part  of  the  instrument,  which 
omission  made  it  unintelligible  ;  and  which  might,  and  could  only  be  supplied  by 
parol  proof.  A  case  in  point  is  Union  Bank  v.  Finn,  7th  Robinson,  p.  80,  where 
the  court  allowed  parol  proof  of  the  date  which  had  beed  omitted  in  a  notarial 
certificate  of  protest. 

Plaintiff  also  excepted  to  the  admission  of  a  book  from  the  Recorder's  office, 
and  therein  the  registry  of  a  transfer  and  assignment  by  Pterre  David  to  E.  B. 
Willistony  with  the  certificate  of  the  Parish  Judge  thereto  appended ;  offered  to 
prove  the  transfer  and  assignment  and  its  registry.  The  objections  are,  that  it 
is  only  a  copy  of  the  original ;  that  the  original  should  be  produced  or  accounted 
for.  The  copy  of  the  act  recorded  and  the  certificate  of  the  Parish  Judge  were 
competent  evidence.  See  Wood  v.  Harrell,  lately  decided.  But  the  original  of 
David's  assignment  to  E,  B,  Wtlliston  was  sufficiently  accounted  for  in  other 
parts  of  the  record.  It  is  proved  to  have  been  deposited  by  plaintiff's  author  in 
the  General  Land  Office  at  Washington,  as  one  of  the  documents  upon  which  the 
patent  was  issued,  which  is  plaintiff's  title  to  the  land  in  controversy. 

The  next  bill  of  exceptions  is  to  the  admission  of  a  copy  of  Mrs.  Almira  WiU 
liston*8  affidavit,  that  she  was  owner  of  the  land  claimed,  by  device  or  legacy  from 
E,  B,  Williston,  on  file  in  the  General  Land  Office,  and  the  certificate  of  the 
Commissioner  of  the  Land  Office.  The  objection  is  that  the  original  should  have 
been  produced.  But  this  is  shown  to  be  impossible,  as  the  original  is  part  of  the 
arcfaives  of  the  Government 

Plaintiff  also  excepts  to  the  admissioii  of  a  nortarial  act  of  sale  of  the  property 
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bbautab       in  dispute  by  E.  B.  Williston,  signed  by  said  WiUistan,  by  H.  T.  William,  by 
Wall.         two  witnesses  and  by  the  notary. 

The  objection  was  that  there  was  no  vendee  named  in  the  said  act  of  sale.  This 
objection  went  only  to  the  effect  of  the  evidence.  It  was  offered  to  show  that  the 
title  had  passed  oat  of  E,  B,  Williston  previous  to  his  death  ;  and  the  omission 
of  the  name  of  the  vendee  was,  under  the  circumstances  of  the  case,  properly  sup- 
plied by  the  testimony  of  the  notary  and  witneiis,  which  was  the  subject  of  the 
first  bill  of  exceptions  above  mentioned,  and  by  other  evidence  in  the  record. 

Upon  the  evidence,  the  case  is  clearly  with  defendant,  who  has  shown  a  com- 
plete chain  of  title  from  E.  B,  Williston,  assignee  of  Pierre  David,  the  preeemp- 
tor,  to  herself.  The  patent  issued  to  Elmira  or  Almira  Williston,  as  assignee 
of  David,  and  it  has  been  attempted  to  infer  from  this  expression  of  the  patent 
a  title  in  the  grantee,  independendent  of  her  deceased  husband,  E.  B.  Williston, 
But  the  evidence  establishes  that  the  latter  was  the  immediate  assignee  of  David, 
and  that  Mrs,  Williston  applied  for  the  patent  as  heir  of  her  husband.  Bat  her 
husband  having  sold  to  another  his  right  and  interest,  previous  to  his  death,  the 
patent  inured  to  the  benefit  of  his  vendee  and  the  assigns  of  that  vendee  in  the 
same  manner  as  if  the  vendor  had  been  vested  with  the  legal  title  at  the  date  of 
the  conveyance.  Landes  v.  Brant,  10  Howard,  374 ;  Pepper  v.  Dunlap,  9  An.  140. 

Judgment  affirmed,  with  costs. 

Mebrick,  0.  J.,  concurring.  I  concur  in  the  decree  of  the  court  in  thb  case, 
but  am  unwilling  to  assent  to  so  much  as  has  been  said  respecting  the  admissi- 
bility of  parol  proof  to  supply  the  name  of  the  purchaser  in  the  body  of  the  act  of 
sale  from  E,  B.  Williston  to  H.  T,  Williams, 

Whatever  ambiguity  arises  upon  this  instrument  is  patent.  The  most,  there- 
fore, that  could  be  done  would  be  to  examine  it  **  by  the  light  of  surrounding 
circumstances."  But  these  could  hardly  supply  the  want  of  a  party  to  the  in- 
strument itself.    1  Greenleaf,  sec.  297  et  seq. 

If  the  name  of  the  grantee  could  be  supplied  by  parol,  then  that  of  the  grantor, 
and  the  subject-matter  of  the  contract  itself  could  be  supplied  in  the  same  way, 
and  thus  the  instrument  would  be  no  longer  in  writing. 

The  case  cited  from  7  Rob.  80  is  not  at  all  in  conflict  with  this  view.  In  that 
case  the  proof  of  demand  and  notice  of  non-payment  might  have  been  made  ex- 
clusively by  parol,  and  the  courts  there  say  that  they  are  not  prepared  to  say 
that  a  party  should  not  be  permitted  to  prove  such  additional  facts  as  may  be 
deemed  necessary  to  establish  the  notice  of  the  protest. 

So,  too,  where  a  contract  has  been  entered  into  without  date,  as  the  date  is  not 
essential  to  it,  the  time  of  its  delivery  may  be  proven  aliunde. 

In  this  case,  however,  I  do  not  see  any  great  difficulty  in  arriving  at  the  inten- 
tion of  the  party  from  the  instnmient  itself.  It  is  true  that  the  name  of  the 
grantee  is  not  mentioned  in  the  body  of  the  act.  But  id  certum  est  quod  certwn 
reddi  potest.  The  instrument  shows  that  Williston  was  the  vendor  ;  that  he  re- 
ceived the  price  which  was  paid  him  by  the  other  party ;  that  there  were  but  two 
parties  to  the  act,  and  that  they  signed  the  act  with  the  witnesses  whose  names 
are  given  in  the  body  of  the  act.  The  names  of  the  witnesses,  the  notary  and  the 
vendor  being  given,  it  is  demonstrated  that  the  only  other  person  signing  the  act 
is  the  vendee,  and  he  is  H,  T,  Williams, 

The  parol  proof  in  fact  proves  nothing  more  than  is  shown  by  the  act  of  sale. 

The  judgment  of  the  lower  ooort,  I  think  with  niy  coUeagues,  ought  to  be 
affirmed. 
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R.  DuGAS  et  al.  v.  M.  Truxillo. 

It  is  too  late  after  tbe  delay  \um  expired  for  the  retam  of  an  appeal,  to  aie  in  the  lower  eoart  a  second 
appeal  bond  to  supply  omissions  in  tbe  flrsL 

APPEAL  from  the  District  Court  of  the  Parish  of  Ascension,  Duffely  J. 
A.  Gentile,  for  plaintiff  and  appellants.    Mills  <£  LeBlanc,  for  defendant- 

BucHANAN,  J.  This  is  a  petitory  action  for  land  in  possession  of  the  defend- 
ant 

The  widow  and  universal  l^tee  of  defendant  answered,  pleading  title  to  the 
land  claimed  ;  and  called  in  warranty  various  persons. 

There  was  judgment  in  &vor  of  defendant,  and  plaintiffs  have  appealed. 

A  motion  to  dismiss  is  made,  on.  account  of  the  want  of  proper  parties,  the 
names  of  several  warrantors  having  been  omitted,  as  obligees,  in  the  appeal  bond, 
contained  in  the  transcript  which  was  filed  in  this  court  on  the  27th  January, 
1859,  being  the  third  judicial  day  after  the  return  day  of  the  appeal. 

The  appellant  has  endeavored  to  cure  this  defect,  by  filing  in  the  Clerk's  office 
of  the  court  of  the  first  instance,  on  the  29th  day  of  January,  1859,  another  ap- 
peal bond,  containing  the  names,  as  obligees,  of  the  warrantors,  who  were  omitted 
in  the  first  bond.  A  copy  of  the  bond  of  the  29th  January,  certified  by  the  Clerk 
of  the  District  Court,  was  filed  in  this  court  on  the  Slst  January,  1859,  without 
prejudice  to  the  right  of  appellees  to  object  to  the  same. 

The  appellee  contends  that  the  last  named  bond  was  too  late.  And  we  are  of 
that  opinion.  The  appellant  had  by  law  three  judicial  days  after  the  return  day 
to 'file  his  appeal  in  this  court.  That  delay  had  expired  before  the  second  bond 
was  tendered,  and  no  order  had  been  made  for  an  extension  of  time  for  the  return 
of  the  appeal.    On  the  contrary,  the  transcript  of  appeal  was  already  filed. 

The  appeal  is,  therefore,  dismissed  at  the  costs  of  appellants. 


Love,  Savage  &  Co.  v.  McComas  &  Cloon — On  a  Rule  against  the 
surety  on  the  bond  for  the  release  of  property  attached. 

A  Judgment  which  decrees  that  a  writ  of  attachment  under  which  property  has  been  seized  be  quaflhed, 
and  that  the  bond  given  for  the  release  of  property  attached  ander  the  writ  be  cancelled  and  annulled, 
is  ajadgment  in  favor  of  the  surety  upon  the  bond  thus  cancelled  and  annaUod,and  will  become  final 
and  irrcvocoble  by  the  lapne  of  two  years  from  its  date  without  any  appeal  being  taken  theroft'om. 

A  Judgment  afterwards  rendered  on  appeal,  in  subsequent  proceedings  in  the  same  suit,  by  which  the 
attachment  Is  maintained,  will  not  affect  the  surely  who  was  not  a  party  to  the  appeal. 

APPP}AL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Duncan  c&  McConmlly  for  plaintiff  on  rule.    Durant  A  Homor,  for  defend- 
ant in  rule  and  appellant. 

Buchanan,  J.    The  bets  and  dates  are  recapitulated  in  the  opinion  heretofore 
deliyered  in  this  cause. 

A  re-hearing  haying  been  granted,  we  have  come  to  the  conclusion  that  the  plea 
of  res  judicata,  interposed. by  the  appellant  in  this  court,  was  well  taken. 
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^*  The  judgment  of  the  DiBtrict  Court,  rendered  on  the  15th  and  signed  on  the 

MoCoMis        20th  December,  1853,  decreed,  "  that  the  second  writ  of  attachment  issued  herein, 

and  under  which  the  steamboat  Lewis  Whiteman  has  been  seized,  which  writ 

issued  on  the  29th  May,  1852,  be  quashed  and  set  aside,  and  that  the  bond  given 

for  the  release  of  the  property  attached  under  said  writ  be  cancelled  and  annulled." 

This  was  a  judgment  in  favor  of  the  appellant,  who  was  the  surety  upon  the 
bond  which  was  thus  cancelled  and  annulled.  This  judgment  became  final  and 
irrevocable  by  the  lapse  of  two  years  from  its  date,  without  an  appeal  taken 
therefrom.    Indeed  it  has  never  been  appealed  from  to  this  day. 

The  appellant  was  not  a  party  to  the  subsequent  proceedings  in  the  suit  of 
Love,  Savage  dt  Co.  v.  McComas  dt  Cloon ;  to  the  final  judgment  of  the  District 
Court  on  the  merits  in  that  case,  rendered  on  the  tth  February,  1856 ;  to  the  ap- 
peal taken  by  plaintiflEs  from  that  judgment ;  and  consequently  not  a  party  to  the 
proceedings  in  the  Supreme  Court  upon  such  appeal.  As  to  this  appellant,  the 
judgment  of  this  court  of  the  June  term  of  1856,  upon  which  the  appellees  rely, 
must  be  considered  as  res  inter  alias  acta. 

The  omission  of  appellant  to  make  a  party  who  is  interested  in  maintaining  a 
judgment,  party  to  the  appeal,  might  have  been  the  means  of  dismissing  the  ap- 
peal, if  brought  to  the  attention  of  the  court,  previous  to  judgment  on  the  merits. 
But  the  n^lect  of  the  appellee  to  do  so  cannot  have  the  effect  of  enabling  the  appel- 
lant to  profit  by  his  own  omission,  and  to  enforce  a  judgment  of  reversal  against 
one  who  was  not  party  to  such  judgment  of  reversal. 

It  is,  therefore,  adjudged  and  decreed,  that  our  former  judgment  in  this  case,  of 
the  23d  November,  1857,  be  avoided  and  annulled,  and  that  there  be  judgment 
reversing  that  which  is  appealed  from,  and  in  favor  of  the  appellant,  Bennett  P. 
Voorhies,  and  against  the  appellees.  Love,  Savage  4t  Co,,  with  costs  in  both 
conrts. 

YooRHiEs,  J.,  recused  himself,  on  account  of  relationship  to  one  of  the  par- 
ties. 

Mebbick,  C.  J.,  dissenting.  The  original  opinion  of  this  court  on  the  rale 
taken  against  the  surety  upon  the  bond  for  the  release  of  the  property  attached, 
appears  to  me  to  be  sustained  by  abundant  authority.  I  have  not  heard  or  seen 
any  argument  or  authority  advanced  on  the  re-heariug,  which  creates  any  doubt 
upon  my  mind  of  the  correctness  of  that  decision,  and  hence  I  do  not  feel  at  li- 
berty to  assent  to  the  opinion  of  my  colleagues,  in  part  overruling  the  same.  In- 
deed I  do  not  understand  the  opinion  of  my  colleagues  to  controvert  the  doctrine 
that  all  interlocutory  decrees,  as  between  ike  pai-ties  to  the  appeal,  are  open  U> 
revision  of  this  court,  on  an  appeal  from  the  final  judgment,  although  such  inte^ 
locutary  orders  may  have  been  rendered  more  than  one  year  previous  to  the  final 
trial.  A  contrary  doctrine,  it  appears  to  me,  would  not  only  be  in  conflict  with 
the  Code  of  Practice,  but  with  many  decisions  of  this  court.  See  C.  P.  538, 
544,546;  12  La.  150,  VanwickleY,  Fleckeaux ;  Cdlerton  y,  McCleary,*llA. 
429  ;  Kraulter  v.  Bank  United  States,  11  Rob.  163;  McDonogh  v.  Calloway,  7 
Rob,  444 ;  Park  v.  Porter,  2  Rob.  344  ;  Crane  v.  McGrew,  4  An.  307. 

But  if  I  understand  correctly  the  opinion  enunciated,  it  is  that  the  interlocu- 
tory judgment  of  the  20th  of  December,  1853,  was  a  judgment  in  favor  of  the 
surety  on  the  bond,  as  well  as  the  party  to  the  suit,  and  that  as  such  he  ought  to 
have  been  made  a  party  to  the  appeal,  and  not  having  'been  made  such  party  a5 
to  him  the  judgment  is  still  unreversed.  For  it  cannot,  I  think,  be  maintained 
for  a  moment,  that  the  interlocutory  order,  as  to  the  defendant,  was  not  brought 
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up  by  Che  appeal  from  the  final  jadgment ;  for  we  reTeraed  the  judgment  and         i^)^ 
reinstated  the  attachment 

It  remains,  then,  only  to  consider  whether  the  sarety  on  the  bond  was  a  neces- 
sary party  to  the  appeal,  and  whether  the  jadgment  could  have  the  force  of  the 
thing  adjudged  as  to  him,  notwithstanding  the  appeal.  In  the  case  of  these 
plaintiffi  against  the  defendant  in  the  rule,  it  appears  to  me,  this  court  has  re- 
cently decided  the  contrary.    See  Xotw,  Savage  dt  Co.  ▼.  B.  P,  Voorkies. 

The  surety  binds  himself  on  the  release  of  the  property  attached,  that  he  will 
satisfy,  to  the  extent  of  the  value  of  such  property,  such  judgment  as  may  be 
rendered  against  the  defendant  in  the  suit  pending.  €.  P.  259  ;  Act  1852,  p. 
155.  It  is  true,  therefore,  that  he  is  interested  in  the  interlocutory  judgment, 
and  he  has  the  like  interest  in  the  final  ju^^ent,  for  if  the  final  judgment  be  in 
fiiYor  of  the  defendant,  the  surety  is  not  bound. 

Bat  this  interest,  in  the  absence  of  an  express  statute,  does  not  make  the  surety 
a  party  to  the  suit  He  would  not  be  heard  to  object  to  evidence,  or  permitted 
to  file  a  motion  to  dissolve,  or  take  any  steps  in  the  proceeding.  He  is  no  more 
a  party  to  the  suit  than  the  surety  on  the  appeal  bond  is  a  party  to  tiie  appeal.! 

The  statute  of  1839,  p.  162,  sec.  3,  has  provided  the  mode  of  rendering  him 
liable.  It  requires  a  rule  to  be  taken  against  him  upon  the  bond  after  the  return 
of  nulla  bona  on  an  execution  on  the  judgement  against  his  principal  to  show 
cause  why  judgment  should  not  be  rendered  against  him  upon  the  bond.  On 
thi^role,  the  decree  must  ascertain  the  value  of  the  property  attached,  and  the 
jadgment  is  not  to  be  beyond  such  value.  I  think  it  is,  therefore,  quite  clear, 
that  the  surety  on  the  bond  releasing  the  attachment,  unlike  the  surety  on  the  in- 
junction bond,  is  not  a  party  to  the  suit,  although  he  may  be  interested  in  the 
interlocutary  orders  as  well  as  final  decree. 

A  contrary  doctrine  would  lead  to  much  unnecessary  expense  in  all  proceedings 
of  this  kind,  and  would  increase  greatly  the  docket  of  this  court. 


OVERRULED    OPINION. 

Mebricx,  G.  J.  The  present  proceeding  is  a  rule  taken  against  a  surety  to  a 
bond  given  for  the  release  of  property  attached  to  render  him  liable  after  the  re- 
turn of  nulla  bona  on  the  execution. 

The  suit  in  the  Sixth  District  Court  pleaded  as  lis  pendens  in  bar  of  this  pro- 
ceeding appears  to  be  founded  upon  another  bond  given  by  the  same  parties,  for  the 
release  of  other  property  attached  in  the  above  entitled  cause.  Although  it  has 
for  its  object  the  security  of  the  same  debt,  and  would,  therefore,  be  discharged 
by  the  payment  of  the  bond  sought  tobe  inforoed  on  this  rule,  or  by  the  payment 
of  the  original  judgment,  still  it  is  not  in  fiict  the  same  cause  of  action,  super 
idem  carpus  et  eandem  eausam  petendi. 

It  is  upon  a  difibrent  instrument,  though  collateral  to  the  same  principal  debt. 
Had  it  been  signed  by  difierent  sureties  there  could  be  no  question  that  the  plea 
could  not  avail,  and  we  do  not  conceive  that  it  makes  any  difference  that  the  two 
bonds  are  signed  by  the  same  surety.  The  exception  of  lis  pendens  was,  there- 
fore, properly  overruled. 

On  a  rule  taken  by  the  defendants  upon  the  plaintiff,  in  the  original  action,  to 
show  cause  why  the  writ  of  attachment  issued  29th  May,  1852,  (under  which  the 
bond  signed  by  the  defendant  in  the  rule  was  given,)  should  not  be  quashed  an^ 
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^^  set  aside,  it  was  ordered  that  the  role  be  made  absolate,  and  that  the  bond  for  the 
BMXnus.  release  of  the  property  attached  be  cancelled  and  annulled.  This  order  was  signed 
by  the  Judge  on  the  20th  December,  1853.  Final  judgment  was  not  rendered 
in  the  case  until  Feb.  12th,  1856,  and  the  appeal  was  taken  the  nineteenth  day  of 
the  same  month,  it  being  more  than  two  years  after  the  interlocutory  decree.  On 
these  fftcts  the  appellant  contends  by  counsel,  that  the  order  of  20th  of  December, 
1853,  was  one  which  worked  irreparable  injury  to  the  plaintifis,  and  that  "  may" 
in  Art.  566,  G.  P.,  is  to  be  construed  must,  and  inasmuch  as  plaintiffs  did  not 
appeal  from  said  order  in  one  year,  that  it  has  the  force  of  the  thing  adjudged, 
which  is  now  pleaded  in  bar  of  the  present  proceeding. 

We  have  not  supposed  that  the  right  of  the  Supreme  Court  to  pronounce  in 
their  final  decree  upon  all  interlocutory  matters  and  orders,  entertained  and  de- 
cided at  any  time  duribg  the  progress  of  the  cause  by  the  lower  court,  was  at  all 
doubtful,  whether  those  orders  did  or  did  not  produce  some  inconvenience  to  the 
parties  which  the  final  decree  could  not  remedy.  But  this  point  is  pressed  upon 
the  court  with  such  earnestness  by  defendants'  counsel,  that  we  will  look  into  the 
authorities  on  the  subject  The  Code  of  Practice,  after  dividing  judgments  into 
interlocutory  and  final,  declares  that  **  Interlocutory  judgments  do  not  decide  on 
the  merits ;  they  are  pronounced  on  preliminary  matters  in  the  course  of  the  pro- 
ceedings."  Art  538. 

**  Definitive  or  final  judgments  are  such  as  decide  all  the  points  in  controversy 
between  the  parties.  Definitive  judgments  are  such  as  have  the  force  of  res  fadi- 
eata"  C.  P.  539.  The  maxim  of  the  French  law  is  ab  interlocutorio  potest 
discedere,    Bousquet,  verbo  Appeal. 

Savigny ,  in  speaking  of  the  effect  of  a  final  decree,  says,  that  every  decree  which 
is  subject  to  further  proof  or  confirmation,  must  be  looked  upon  as  a  preparatory 
decree,  or  one  of  the  many  steps  in  the  course  of  a  suit,  which  are  designed  to 
lead  to  a  final  and  permanent  judgment  6  Sav.  pp.  296, 297,  sec.  285,  Berlin 
edition. 

Chief  Justice  Taney,  in  16  Howard,  p.  85,  says  "  The  counsel  for  the  appellants, 
however,  objects  to  the  decree  of  dismissal,  because  it  was  made  at  the  argument 
upon  the  exceptions  to  the  master's  report,  and  is  contrary  to  the  opinion  on  the 
merits,  expressed  by  the  court  in  its  interlocutory  order.  But  this  objection 
cannot  be  maintained.  The  case  was  at  final  hearing  at  the  argument  upon  the 
exceptions,  and  all  of  the  previous  interlocutory  orders,  in  relation  to  the  merits, 
were  open  for  revision  and  under  the  control  of  the  court  This  court  so*  decided 
when  the  former  appeal  hereinbefore  mentioned  was  dismissed  for  want  of  juris- 
dictiom  And  if  the  court  below,  upon  further  reflection  or  examination,  change 
its  opinion  after  passing  the  order,  or  found  it  was  in  conflict  with  the  opinion  of 
this  court,  it  was  its  duty  to  correct  the  error.  The  Circuit  Court,  on  this  occa- 
sion, has  properly  done  so,  and  the  decree  of  dismissal  must  be  affirmed,  with 
costs." 

In  the  case  of  Thompson  v.  Mylne  it  was  held  by  this  court,  that  an  order  of 
this  court  remancfing  a  canse  for  further  proceedings  in  the  partition  of  property 
could  not  be  considered  as  a  final  decree  upon  those  rights  of  the  parties  not 
specifically  a4judicated  and  closed  by  the  decree  itself.  The  court  says,  "It  is  a 
preparatory  decree  prescribing  the  manner  of  proceeding  deemed  necessary  by 
the  court  to  arrive  at  a  final  decision,  and  necessarily  under  its  control  until  that 
decision  is  made.  4  An.  211.  The  plea  of  res  judicata,  therefore,  cannot  avail 
the  defendant 
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The  final  decree  in  the  origiDal  salt  of  Love,  Savage  d  Co,  v.  McComas  A  Cloon,         i^v» 
reversed  the  jadgment  of  the  lower  court,  and  rendered  one  in  favor  of  the  plain-       Hoooium. 
tiib,  wherein  the  validity  of  the  attachment  of  29th  May,  1852,  was  yirtnaUy  re- 
cognized.   That  decree  mnst  have  its  eflfect,  and  the  jadgment  of  the  lower  ooart 
on  the  role  mnst  be  affirmed. 

Judgment  affirmed. 


J.  P.  Walwoeth  et  al.  v.  J.  Bouth. 


Hw  law  of  the  fonun  governs  in  matters  of  prescription.  J^    g|S| 

Hw  MitotflS  of  limitatkms  of  the  other  States  are  engrafted  apon  oar  law  as  to  jndgments  only  when  ' 

two  ooDditioiiB  oooeor :  let,  where  the  judgment  has  been  rendered  between  persons  who  reside 
OQt  of  the  State,  and  to  be  paid  oat  of  the  State.  2dl7,  where  the  defendant  removes  to  the  State  oT 
Louisiaua,  after  he  has  become  entitled  to  the  benefit  of  the  statate  of  limitati(»s  of  the  place 
where  the  Judgment  was  rendfived. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
H.  B.  Shaw,  for  plaintiff.    A.  Snyder  and  T.  P.  Farrar,  for  defendant  and 
appellant 

Mkbucc,  G.  J.  In  1841  the  Planters'  Bank  of  Mississippi,  obtained  two 
jadgments  iii  the  Gircoit  Court  of  Adams  county  in  that  StiRe,  against  the  de- 
ftndant  and  certain  other  parties ;  the  one  for  $15,737  72,  and  the  other  for 
$7,707  58,  and  interest  In  1843,  that  bank  made  an  assignment  of  its  efiects 
to  the  plaintiflb,  in  tmst  to  pay  its  debts.  In  1845,  the  charter  of  the  bank  was 
declared  forfeited. 

The  jadgments  above  referred  to,  haying  been  rendered  in  fkyor  of  the  bank, 
the  charter  of  which  had  been  declared  forfeited,  the  plaintiffs,  as  Trustees,  were 
driven  to  obtain  the  aid  of  a  Court  of  Chancery  to  inforoe  the  judgments  ren- 
doed  in  the  name  of  the  bank  against  the  defendants.  A  suit  in  chancery  was 
accordingly  commenced  in  1849,  against  the  defendants,  before  the  Vice-Chancel- 
lor of  the  Soathem  District  of  Mississippi. 

It  resulted  in  a  decree  in  fitvor  of  the  plaintifls  against  the  defendants  in  the 
torn  of  $40,052  85,  with  eight  per  cent  interest,  from  28th  day  of  December, 
1850.  The  decree  was  signed  the  31st  day  of  December,  1850.  A  writ  of  error 
wu  prosecuted  in  the  name  of  all  the  defendants  to  the  High  Court  of  Errors 
and  Appeals  of  Mississippi.  The  decree  of  the  Yioe-Chanoellor  was  affirmed, 
with  fire  per  cent  damages  in  October,  1854.  But  the  proof  shows  that  the 
defendant,  John  Routh,  did  not  authorize  the  prosecution  of  the  writ  of  error  on 
his  behalf. 

The  present  suit  was  instituted  on  the  10th  day  of  May,  1858,  to  recoyer  the 
mm  and  interest  awarded  by  the  decree  of  the  Yioe-Chanoellor,  with  the  dam- 
ages, on  the  affirmance  of  the  same,  before  the  High  Court  of  Errors  and  Ap- 
peals. 

The  pleas  of  prescription  of  seven  years  under  the  statutes  of  Mississippi,  and 
ten  under  our  own,  were  interposed  by  the  defendant  as  a  bar  to  plaintifis'  action. 
They  were  unavaiiing  in  the  lower  court,  and  he  prosecutes  his  appeal. 

Those  two  pleas  present  the  only  questions  now  insisted  upon  before  this  court. ^ 
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walwobih  Since  the  commencement  of  the  suit  in  the  Vice-Chancellor's  Court  in  1849, 

Booth.        to  the  present  time,  the  defendant,  Routh,  has  been  a  resident  of  Louisiana. 

The  Mississippi  statute  of  limitations  supposed  to  be  fully  naturalized  in  Loai- 
siana  by  the  Act  of  March  15th,  1855,  is  in  these  words,  viz : 

"  All  actions  of  debt  founded  on  any  judgment  or  decree  rendered  by  any 
court  of  record  in  this  State,  shall  be  brought  within  seven  years  next  after  the 
rendition  of  such  judgment  or  decree,  and  not  after ;  and  no  execution  shall  issue 
on  any  such  judgment  or  decree,  after  seven  years  from  the  date  of  the  issuance 
of  the  last  preceding  execution  on  such  judgment  or  decree. 

Our  own  statute  authorizing  the  plea  upon  a  foreign  statute  of  limitations  in 
certain  cases,  is  as  follows : 

''  Be  it  enacted,  Ac,  That  whenever  any  contract  or  obligation  has  been  en- 
tered into,  or  judgment  rendered,  between  persons  who  reside  out  of  the  State  of 
Louisiana,  and  to  be  paid  and  performed  out  of  this  State,  and  the  said  contract, 
obligation  or  judgment,  is  barred  by  prescription  or  the  statute  of  limitations  of 
the  place  where  the  contract  or  obligation  is  to  be  performed,  or  judgment  exe- 
cuted, the  same  shall  be  considered  and  held  as  barred  by  prescription  in  Louisiana, 
upon  the  debtor,  who  is  thus  discharged,  subsequently  coming  into  the  State." 

By  Article  3508  C.  C,  the  Act  of  14th  of  March,  1848,  (Acts  1848,  p.  60.) 
and  the  Act  of  30th  of  April,  1853,  (Acts  1853,  p.  250,)  the  ordinary  prescrip- 
tion of  a  judgment  is  ten  years. 

As  the  law  of  the  forum  governs  in  matters  of  prescription,  it  is  evident  that 
the  statute  of  limitations  of  Mississippi  above  cited,  can  have  no  force  proprio 
vigore.  It  can  h^e  effect  only  in  virtue  of  and  to  the  extent  admitted  by  oar 
law.  It  is  engrafted  upon  our  law  as  to  judgments,  only  where  the  two  follow- 
ing conditions  concur : 

1st.  Where  the  judgment  has  been  rendered  between  persons  who  reside  oat 
of  the  State  of  Louisiana,  and  there  to  be  paid ;  and, 

2dly.  Where  the  d^endant  removes  to  the  State  of  Louisiana  after  he  has 
become  entitled  to  the  benefit  of  the  plea  of  thestatrUe  of  limitations  of  the  place 
where  the  judgment  was  rendered. 

The  language  of  the  statute  is  quite  dear,  and  presents  no  difficulty  of  con- 
struction. 

It  is  evident  that  the  defendant  cannot  bring  himself  within  either  of  the  above 
conditions.  It  is  needless,  therefore,  to  inquire  whether  he  could  have  sacoees- 
fully  pleaded  the  statute  of  limitations  to  an  action  of  debt  brought  in  Missis- 
sippi on  the  Vice-Chancellor's  decree. 

The  next  question  then  is,  can  the  law  of  Louisiana  avail  the  defendant  ? 

The  judgments  rendered  in  1841,  in  favor  of  the  Planters'  Bank,  were  merged 
in  the  decree  in  favor  of  the  pbuntiffi  in  1850.  Those  judgments,  after  the  ren- 
dition of  the  decree,  would  not  have  formed  the  basis  for  an  action  of  debt  or 
siria  facias^ 

This  suit,  therefore,  was  properly  brought  upon  the  decree,  and  not  upon  the 
original  judgments ;  and  Ra/uth  must  have  a  plea,  which  will  be  a  bar  to  the 
action  on  the  decree,  or  fail  in  his  defence.  He  is  a  reddent  of  Louisiana,  and  no 
foreign  law  can  protect  him.  The  period  required  by  our  law  (ten  years)  has  not 
elapsed,  since  the  rendition  of  the  decree. 

The  plaintiff,  conceding  the  fact  that  the  writ  of  error  was  prosecuted  with- 
out authority  from  JRoutA,  waived  the  damages  given  by  the  High  Court  ot  £^ 
rors  and  Appeals. 
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The  decree  of  the  Yice-Chancellor  being  in  favor  of  plaintiffs  as  trustees,  no      Walworih 
qoestion  has  been  raised  as  to  their  capacity  to  bring  this  suit,  and  that  decree         Roim. 
18  a  bar  to  all  defences  which  might  have  been  pleaded  to  the  suit  in  chancery. 

The  jadgment  of  the  lower  court  rests  upon  true  principles  and  cannot  be  dis- 
tarbed. 

Judgment  affirmed. 


R.  R.  Barrow  v.  E.  G.  Robichaux.  j 

Where  it  was  alleged  thai  the  clerk  retiring  f^om  oflke  had  forfeited  his  foes  by  fkiltng  to  file  an  ex- 
plicit foe  bill  within  the  iorm  prescribed  by  the  statute— HeU;  TluU  the  allegation,  although  of  a 
negative  character,  must  be  proved. 

The  law  requiring  that  the  clerks  shall  endorse  upon  or  annex  to  all  writs  otjteri  facias  iPsucd  by  them, 
■peciflcbnisof  the  taxed  costs,  is  directory,  and  no  penalty  is  incurred  for  the  non-observance  of 
the  requirement. 

When  there  has  been  an  error  committed  in  issuing  a  writ  of  fieri  facias  for  more  than  the  plaintiff  is 
entitled  to  under  the  Judgment,  the  right  to  oivJoin  is  limited  to  the  amount  for  which  it  luis  errono- 
oosly  issued. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Romany  J. 
F.  &  Croode,  for  plaintiff.    Beatty  <ft  Bushy  for  defendant  and  appellant. 

Land,  J.  This  is  an  injunction  suit  to  restrain  the  sale  of  certain  property 
seized  by  the  Sheriff  in  virtue  of  a  writ  of  fieri  facias. 

In  1855,  after  a  protracted  litigation,  John  McDonald  obtained  judgment  on 
three  promissory  notes,  in  the  parish  of  Terrebonne,  against  Robert  R.  Barrow, 
the  plaintiff,  for  the  sum  of  five  thousand  dollars,  with  five  per  cent,  interest. 

After  an  appeal  to  this  court  by  Barrow,  and  the  affirmance  of  the  judgment, 
John  MrDonaldy  in  1858,  caused  a  writ  of  fieri  facias  to  issue  on  his  judgment, 
directed  to  the  Sheriff  of  the  parish  of  Lafourche,  who  proceeded  to  execute  the 
same,  by  seizing  and  advertising  for  sale  the  plaintiff's  property  situate  in  that 
parish. 

R.R,  Barrow  filed  his  petition,  and  obtained  an  injunction  inhibiting  the 
Sheriff  from  selling  the  property  seized  under  the  writ. 

He  alleges  in  his  petition  six  different  grounds  for  injunction,  as  follows  : 

First  That  the  writ  issued  for  a  large  amount  of  costs,  the  greater  part  of 
which  was  due  to  a  former  clerk  and  two  former  Sheriffs,  who  had  retired  from 
office  without  filing  or  presenting  specific  fee  bills,  as  required  by  law ;  and  that 
the  clerk  in  office  had  n^lected  to  endorse  on  the  writ  specific  bills  of  the  taxed 
costs,  and  that  said  costs  were  therefore  forfeited,  and  could  not  be  collected. 

Section  3  of  the  Act  of  1855,  p  162,  provides,  that  whenever  a  Sheriff  or  Clerk 
shall  retire  from  office,  he  shall  cause  to  be  filed  with  the  proceeding  in  which  he 
may  be  entitled  to  costs,  within  twenty  days,  specific  bills  of  his  fees  ;  and  in  de- 
fiuilt  thereof,  or  if  any  item  shall  be  overcharged,  the  same  shall  be  forfeited,  and 
such  Sheriff  or  Clerk  forever  barred  from  collecting  the  same. 

Under  this  section  of  the  Act,  the  fees  of  the  retired  Clerk  and  Sheriffs  have 
been  forfeited  if  the  fact  be  true,  as  alleged  by  the  plaintiff,  that  they  failed  to  file 
explicit  fee  bills  within  the  twenty  days  prescribed  by  the  statute.  But  the  plain- 
tiff has  failed  to  prove  tliis  fact,  which  was  susceptible  of  proof  by  him,  althon?]! 
of  a  negative  character,  and  which  was  material  to  his  case.    It  is  a  fact  which 
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Barrow  the  court  cannot  presume  against  the  retired  officers  of  the  court,  who  are  not 
BoBciuvz.  parties  to  this  suit.  The  fee  bills  are  required  to  be  filed  in  court,  and  it  was  not 
more  difficult  for  plaintiff  to  prove  they  had  not  been  filed,  than  to  prove  there  is 
uo  act  of  sale  or  mortgage  of  record,  which  the  law  frequently  requires. 

The  fifth  section  of  the  same  act  provides,  that  the  Clerks  of  the  District 
Courts  shall  endorse  upon,  or  annex  to  all  writs  of  fieri  facias  issued  by  them, 
specific  bills  of  the  taxed  costs.  No  penalty  however  is  declared  for  the  noD- 
observance  of  this  section  of  the  Act. 

This  section,  therefore,  must  be  considered  directory,  as  this  court  has  no  power 
to  declare  rights  forfeited,  in  the  absence  of  express  legal  authority. 

Secondly.  That  the  writ  was  not  made  returnable,  in  not  less  than  thirty,  and 
more  than  seventy  days.  The  writ  was  issued  on  the  15th  day  of  April,  1858, 
and  made  returnable  within  seventy  days.  It  was  received  on  the  2 1st  of  April 
thereafter,  by  the  Sheriff  of  Lafourche,  who  seized  under  it  the  property  of  pidn- 
tiff  on  the  28th  of  same  month. 

This  objection  was  insufficient  to  arrest  the  execution  of  the  judgment. 

Thirdly.  That  the  description  of  the  property  in  the  Sheriff's  advertisementB 
was  incorrect  and  uncertain.  If  there  was  any  inaccuracy  in  the  description  of 
the  property,  it  is  not  shown  by  the  evidence.  The  certainty  of  the  description  is 
sufficient  The  statement  of  every  material  circumstance  of  identity  was  made 
by  the  Sheriff. 

Fourthly.  That  the  property  seized  belonged  to  an  ordinary  partnership 
engaged  in  the  cultivation  of  sugar,  and  that  plaintiffs  interest  in  the  partnership 
property  could  not  be  legally  sold. 

This,  as  a  proposition  of  law,  is  wholly  untenable.    C.  C.  2794. 

Fifthly.  That  the  advertisements  did  not  mention  correctly  the  title  of  the 
cause,  or  of  the  court,  from  which  the  writ  issued.  The  title  of  the  cause  is  fally 
stated  in  the  margin,  and  the  title  of  the  court  in  the  body  of  the  advertisemeDts. 
This  was  sufficient. 

Sixthly.  That  the  writ  did  not  follow  the  judgment,  in  this,  that  the  judgment 
gave  only  five  per  cent,  interest,  and  the  writ  was  issued  for  eight  per  cent 
thereon.  For  this  difference  in  the  interest,  the  plaintiff  was  entitled  to  an  injanc- 
tion,  but  for  nothing  more. 

Where  the  ground  of  injunction  is  compensation  or  subsequent  payment,  the 
right  of  injunction  is  expressly  limited  to  the  amount  pleaded  in  compensatioo  or 
payment,  and  reason  and  public  policy  require  that  the  same  rule  should  be  ex- 
tended to  cases  of  error  or  mistake,  committed  by  the  officers  of  court,' in  issniog 
writs  of  fieri  facias,  and  the  right  to  enjoin,  be  limited  to  the  amount  occasioned 
by  the  error  of  the  officer,  and  not  suffered  to  extend  to  the  whole  judgment 
Acts  1855,  sec.  4,  p.  324. 

It  is,  therefore,  the  opinion  of  the  court,  that  the  injunction  issued  in  this  ease, 
restraining  the  execution  of  the  whde  judgment,  was  improperly  obtained,  and 
was  an  abuse  of  the  equitable  remedy  of  the  writ. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  amended  so  far  as  it  perpetuated  the  ir^unction,  as  to  the  costs  endorned 
upon  the  writ,  and  reserved  the  right  of  John  McDonald  to  enforce  and  collect 
the  same,  and  that  said  injunction,  as  to  said  costs,  be  dissolved,  and  that  the 
Sheriff  proceed  to  make  the  same  according  to  law,  and  that  said  judgment, 
in  all  other  respects,  be  affirmed,  and  that  the  plaintiff  pay  the  costs  of  this 
appeal. 
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ne  (MtadMt  reljtag  on  a  lax  aalA  ii  tooond  to  ihow  noi  ODly  llM  ezlM^ 

telegamj. 
Where  the  title  of  the  owner  of  the  land  to  of  record,  hta  name  to  required  by  statate,  aa  deacripUve  of 

the  toad  aaeeaaed,  and  an  error  la  thto  reapeet  to  tktal  to  a  title  by  a  tax  nle. 
B  to  aeoeiniy  thai  the  iMid  aaseflMd  aboQld  be  dealgnated  by  tta  bouDdutaa,  and  when  the  boimdarlea 

givea  are  oonAaed  and  erroneoos,  the  ■qpcaomwnt  doea  not  poneai  thai  partlcolartly  and  certainty 

neeenary  for  the  yalldity  of  a  tax  tale. 
Ftfol  eyldeoce  to  admtaelble  to  show  a  mtadeecrlptlon  in  the  act  of  sale  of  the  land  reaUy  sold,  there 

being  an  error  on  the  fhoe  of  the  act  Itaelf. 

APPEAL  from  the  District  Ooart  of  the  Pariah  of  Concordia,  Ratliff,  J.,  pre- 
ndiog.  Thomas  P.  Farrar,  for  plaintiff  and  appeUant  L,  V.  R$eve8,  for 
intervenors.    A  Snyder,  for  defendant 

Land,  J.  This  soit  is  brought  for  the  recovery  of  a  tract  of  land  situated  on 
Black  Biyer,  in  the  parish  of  Concordia,  and  described  as  the  sonth-west  fractions} 
quarter  of  section  foorteen,  containing  one  hundred  and  sixty-nine  acres.  The  north 
fiictional  half  of  section  twenty-three,  containing  two  hundred  and  seventy-nme 
90-100  acres,  and  the  west  half  of  the  south-west  quarter,  and  the  west  half  of  the 
soatheast  quarter  of  the  same  section,  containing  together  one  hundred  and  fifty- 
eight  80-100  acres,  and  containing  altogether  607  70-100  acres. 

The  plaintiff  contends  that  Aaa  T.  Martuij  the  patentee  of  the  United  States 
Gorerament,  sold  tA<  t^Aofe  of  these  huids  to  W.  A.MUkryhy  act  of  sale  duly  re- 
corded in  the  parish  of  Concordia,  on  the  3d  day  of  December,  1844.  And  that 
ift&r  sold  the  same  Utnds  to  him,  phdntiff,  by  act  of  sale,  duly  recorded  in  the 
flune  parish  on  the  22d  day  of  August,  1849,  and  that  there  is  a  misdescription 
of  a  portion  of  the  land  in  the  acts  of  sale  conyeyed. 

The  defendant  sets  up  title  derived  from  UumoB  Edwards,  who  purchased  these 
hods  at  two  diifer^t  sales  for  taxes. 

The  intervenors  daim  title  to  the  north  half  of  section  twenty-three,  on  the 
ground  that  their  ancestor,  Asa  T.  Martin,  never  parted  with  his  title  to  the 


The  validity  of  the  defendant's  title  will  be  first  considered. 

The  first  sale  for  taxes  was  made  on  the  4th  day  of  November,  1848,  for  the 
taxes  asDOBDcd  in  the  name  of  the  patentee,  Asa  T,  Martin,  due  on  the  land  for 
the  year  1847.  And  the  second  sale  for  taxes  was  made  on  the  Istof  November, 
1851,  for  the  taxes  assessed  in  the  name  of  W.  A,  Miller,  due  on  the  land  for  the 
year  1850. 

The  first  assessment  or  entry  on  the  tax  roll,  by  virtue  of  which  the  lands  were 
8oU  on  the  4th  of  Novem\|er,  1848,  is  in  these  words  and  figures,  to  wit :  A.  T. 
Martin,  735  acres  hmd,  value  «3685,  tax  96  14^,  tax  93  68  3-6— total  99  82  4-6, 
parish  tax  98  18. 

The  second  assessment  is  in  these  words  and  figures,  to  wit :  W.  A.  MHUr, 
606  acres,  W.  i  and  W.  i  (^  8.  K  i  sec.  23,  S.  W.  fractional  i  sec.  14,  T.  6,  B. 
6, 92000  amount,  tax  92  20, 92  00— total  94  20,  parish  tax  73a,  special  parish 
tax  91  10. 

The  26th  section  of  the  Revenue  Act  of  1847  provides,  that  if  the  land  to  be 
,  be  a  tract  or  lot  which  is  known  by  a  name,  or  if  the  owners  name  be 
27  ^  T 
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knounif  they  shall  designate  it  by  those  particulars,  and  by  its  boundaries.    If  it 
CAunvs.       have  no  name,  or  the  name  be  unknoum,  and  if  the  owner  be  vaiknown  tliey  shall 
designate  it  by  boundaries  alone.    The  23d  section  of  the  Revenue  Act  of  1850 
contains  the  same  provisions. 

The  defendant  relying  on  a  tax  sale  for  his  title,  is  bound  to  show  not  only  the 
existence  of  an  assessment  bnt  also  its  legality.  He  has  shown  an  asaessmeDt  of 
the  lands,  and  the  question  to  be  determined  is,  whether  that  assessmeDt  was 
legal. 

In  forced  sales  for  taxes,  every  formality  of  the  kw  must  be  strictly  complied 
with,  under  the  pain  of  nullity.  Nancarrouj  v#  Weathersbeey  6  N.  S.  348 ;  Smitk 
V.  Corcoran,  7  L.  50  ;  Reeves  ▼.  Towles,  10  L.  283 ;  13  L.  205,  4.  A.  248  ;  6  A 
542  ;  8  A.  19  ;  10  A.  329. 

The  inadequacy  of  the  price  in  sales  of  this  description,  and  the  absence  or 
incapacity  of  the  owners,  arising  from  infancy,  coverture  and  other  causes,  have 
had  their  influence  in  the  establishment  of  this  rigid  rule  of  law.  And  its  appli- 
cation in  this  case  defeats  the  title  of  the  defendant. 

In  the  first  assessment  there  is  error  in  the  name  of  the  ovmer,  and  no  boundarief 
of  the  land  are  given. 

In  the  second  assessment  there  is  abio  an  error  in  the  name  of  the  owner,  and 
the  boundaries  given  are  confused  and  erroneous,  and  do  not  possess  that  partica- 
larity  and  certainty  necessary  to  the  validity  of  a  tax  sale.  Carmichael  v.  Aiken, 
13  L.  210. 

When  the  lands  were  assessed  in  the  name  of  Martin,  W,  A.  MtUer  was  the 
owner,  and  his  title  of  record.  When  they  were  assessed  in  the  name  of  Miller, 
Thomas  R,  Sutton  was  the  owner,  and  his  title  was  of  record.  The  name  of  the 
owner  was  required  by  the  statute  as  descriptive  of  the  lands  assessed,  and  an 
error  in  this  particular  is  as  fiatal  as  an  error  in  the  boundaries  thems^ves. 

It  is,  therefore,  the  opinion  of  the  court,  that  the  defendant  is  without  title  to 
the  lands  in  dispute. 

The  right  ot  the  intervenors,  as  heirs-at-law  of  Asa  T,  Martin,  to  the  north 
half  of  section  twenty-three  will  next  be  considered. 

In  the  deed  from  Martin  to  Miller,  he  sells  and  conveys  all  that  certain  tract, 
piece  or  parcel  of  land,  lying,  situate,  and  being  in  the  parish  of  Concordia,  in 
said  State,  known  and  described  as  the  west  half  of  the  south-east  quarter  of  sec- 
tion number  twenty-three,  and  the  west  half  of  the  southr^est  quarter,  and  the  werf 
half  of  the  south-west  quarter  of  section  number  twenty4hree,  of  township  number 
six  of  range  number  six,  and  the  south-west  fractional  quarter  of  section  fourteen, 
same  township  and  range,  containing  in  all  six  hundred  and  six  acres,  be  the  same 
more  or  less. 

The  evidence  shows  that  the  north  half  of  section  twenty-three  was  the  pro- 
perty of  Martin  at  the  date  of  the  sale  to  Miller,  and  was  necessary  to  unite  the 
parcels  of  land  sold  and  conveyed  into  one  tract,  pieca  or  body,  and  was  necessary 
to  make  up  the  quantity  of  land  mentioned  in  the  act  of  sale,  or  to  make  up  a 
quantity  which  would  approximate  thereto.  The  Receiver's  receipts  of  the  pur- 
chase or  entry  of  the  north  half  of  section  twenty-three  by  Martin,  were  in  the 
possession  of  his  vendee,  and  ofifered  in  evidence  on  the  trial  of  this  cause ;  and  it 
is  not  pretended  that  his  possession  was  improperly  obtained. 

The  north  half  of  section  twenty-three,  was  always  claimed  by  the  vendee  after 
the  sale,  and  was  not  inventoried  after  the  death  of  Martin  as  the  property  c^his 
succession.    There  is  in  the  description  of  the  land  sold  evidently  an  error  on  the 
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fkce  of  the  act  itsdf,  which  gives  to  the  circamstanoes  stated  a  weight  they  would 

not  otherwise  possess.  Giuouv . 

Tbe  words  in  the  act  of  sale,  west  half  of  the  souA-vfest  quarter,  and  the  west  half 
<fthe  soutk^Dest  quarter  of  section  number  twenty-three,  are  either  a  careless  re- 
petition or  a  misdescription  of  a  parcel  of  land  in  section  twenty-three,  which  the 
vendor  intended  to  sell  and  the  vendee  intended  to  bny.  The  facts  established  by 
the  evidence  are  all  consistent  with  the  latter  hypothesis,  and  are  repugnant  to 
any  other  rational  oonclosion. 

In  the  case  of  Palanque  v.  GueMon,  15  L.  311,  the  court  held  that  parol  evidence 
was  admissible  to  show  a  misdescription  in  the  act  of  sale  of  the  land  really  sold ; 
and  in  this  case  there  is  positive  parol  testimony  as  to  the  fact  of  a  misdescription 
of  the  north  half  of  section  twenty-three,  and  is  fully  corroborated  by  circumstances 
as  well  as  the  acts  of  the  parties,  and  leaves  no  doubt  on  the  mind  of  the  truth  of 
the  (act    Broussard  v.  Ladrique,  4  L.  352. 

It  is,  therefore,  oftered,  adjudged  and  decreed,  that  so  far  as  the  judgment  of 
the  lower  court  and  the  verdict  of  the  jury  rejected  the  plaintifif 's  claim  to  the 
north  half  of  section  twenty-three,  be  reversed  and  set  aside ;  and  it  is  further 
ordered  and  decreed,  that  the  petition  of  intervention  be  dismissed  and  the  claim 
of  the  interveners  rejected,  and  that  the  plaintiff  recover  of  the  defendant  the 
north  half  of  said  section  twenty-three,  and  that  he  be  quieted  in  his  title  thereto ; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  so  far  as  the  judgment  of  the 
lower  court  is  in  favor  of  plain^,  for  the  other  parcels  of  land  claimed  in  this 
Boit,  and  described  in  said  judgment,  be  affirmed  ;  and  it  is  further  ordered  and 
decreed,  that  so  far  as  the  judgment  of  the  lower  court  and  the  verdict  of  the  jury 
eoodemn  the  plaintiff  and  interveners  to  pay  to  the  defendant  the  sum  of  two 
hundred  and  fifty  dollars  for  improvements,  be  reversed  and  set  aside,  and  that 
said  defendant  do  have  and  recover  of  the  plaintiff  the  said  sum  of  two  hundred 
and  fifty  dollars ;  and  it  is  further  decreed,  that  the  defendant  pay  the  costs  of 
the  principal  action  in  the  lower  court  and  one-half  of  the  costs  of  this  appeal, 
and  that  the  interveners  pay  the  cost  of  their  intervention  in  the  lower  court, 
and  the  other  half  of  the  costs  of  this  appeal. 


A      r^  »  t  ^^    211" 

A.  Carri^re  v.  Labiche  et  al.  lli_«8 

The  isgampUon  of  a  debt  bj  a  new  firm  gacoeedlng  to  the  basfness  of  one  that  has  been  dissolved ,  the 
tmufcT  of  the  debt  to  the  books  of  the  new  flrm,  and  the  assent  of  the  creditor  to  the  arrangement, 
will  not  novate  the  debt  without  an  express  agreement  to  discharge  the  original  debtors. 

Tli«  preMTiption  of  one  year  is  inapplicable  to  an  action  for  the  price  of  wines  sold  in  casks  and  boxes 
bj  a  wholesale  dealer. 


j       lanta 


APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
W,  O.  Denegre,  for  plaintiff.     C.  DeChoiseuI,  for  defendants  and  appel- 


Mrrrick,  C.  J.  This  suit  is  brought  by  the  plaintiff  against  certain  of  the 
partners  of  the  late  firm  of  Daran,  Labiche  &  Co,,  to  recover  $377  for  wine  sold 
in  casks  arid  boxes.  The  defence  to  the  action  is,  that  the  firm  dissolved  and 
transferred  their  business  to  the  new  firm  of  Daran  db  Jourdan,  who  assumed  the 
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CAniBu  ciebt  and  transferred  the  same  to  their  books,  and  that  the  plaintiff  assented  to  the 
arrangement. 

There  is  a]so  a  plea  of  prescription  of  one  year.  The  defendant,  /.  A,  Carney 
denies  having  been  a  partner,  and  allq^  that  he  only  acted  as  agent  of  his  wife, 
A.  Carrie,  who  is  separate  in  property. 

The  promise  of  Daran  d  Jourdan  to  pay  this  debt,  and  the  entry  of  the  eaue 
on  their  books  to  the  credit  of  the  plaintiff,  together  with  the  repeated  demands 
of  the  plainUff,  through  his  derk,  npon  both  firms  for  payment,  cannot  have  ^ 
eflhct  of  releasing  the  original  debtors.  The  law  requires  an  express  agreement 
to  discharge  the  original  debtor.  The  delegation  was  not  complete.  G.  G.  2188, 
2185 ;  Pothier  on  Obligations,  600 ;  11  Rob.  611,  Muggah  ▼.  Rogm. 

The  matters  offered  to  be  proven  by  defendants,  as  stated  in  their  second  bill  of 
exceptions,  woald  not,  therefore,  have  formed  a  defence  to  the  action,  and  the 
niling  of  the  Judge  has  not  prejadioed  the  defendants  on  this  branch  of  the  esse. 
The  first  bill  of  exceptions  is  defective  in  not  stating  the  objection  to  the  witoen, 
nor  by  whom  made,  and  does  not  enable  as  to  revise  the  mling  of  the  Judge 
excepted  to! 

Plaintiff's  debt  is  admitted  to  have  been  correct  when  originally  made,  and  ii 
also  established  by  proof. 

The  bill  of  the  wines  does  not  show  that  the  action  is  that  of  the  retailer  of 
provisions :  on  the  contrary,  it  would  seem  that  the  plaintiff  was  a  whotossle 
dealer.  The  item  of  December  5th  is  for  100  boxes  of  wine,  and  those  of  17tli 
and  27th  of  the  same  month  was  for  barrels. 

The  prescription  gf  one  year  is,  therefore,  inapplicable. 

The  proof  4oe8  not  show  that  the  defendant  A.  Carrie,  is  separate  in  property 
from  her  husband.  In  the  absence  of  such  proof,  her  husband  is  bound  m  solido 
witii  her.  G.  0. 128. 

Judgment  affirmed. 


Same  Case — Ok  a  Rb-hearino. 

Mebrxck,  G.  J.  A  re-hearing  was  granted  in  this  case  to  correct  an  error  of 
fitct  into  which  the  court  was  led  firom  the  manner  in  which  an  important  ad- 
mission was  transcribed  in  the  record,  under  the  testimony  of  Jules  Martin, 

It  is  admitted  that  Mrs,  Carrie  was  separate  in  property  from  her  baa- 
band.  ^ 

The  judgment  ought,  therefore,  to  have  been  reversed  as  to  the  defendant, 
J.  A,  Carrie. 

It  is.  therefbre,  ordered,  a4judged  and  decreed  by  the  court,  that  so  much  of  our 
former  decree  as  affirms  the  judgment  against  the  said  /.  A.  Carrie,  be  set  aside ; 
and  that  the  judgment  of  the  lower  court,  as  to  him,  be  avoided  and  reversed ; 
and  that  there  be  judgment  in  &vor  of  said  defendant,  /.  A.  Carrie,  and  that  he 
recover  his  costs  in  the  lower  court ;  and  it  is  further  ordered,  that  so  much  of 
our  former  decree  as  affirms  the  judgment  as  to  said  Labiche  and  A  Carrie,  wife 
of  said  /.  A.  Carrie,  remain  undisturbed ;  and  that  the  plaintiff  pay  the  one-half, 
and  the  defendants,  A,  Carrie  and  P.  M.  Labiche,  pay  the  other  ha^  of  the  costs 
of  the  appeal. 
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Jackson  &  Van  Pelt  v,  Samuel  W.  Moore. 

Ibt  ttow  which  hlnd«n  a  tettetor  tnm  Mgnlng  his  nune  when  he  knows  bow  to  sign,  mnst  be  s 
physicsl  cause.  The  ezlsteDce  of  soch  a  mental  cause  as  delirium,  Incapacitates  the  testator  fk-om 
oompteting  the  will. 

APPEAL  from  the  District  Ooart  of  the  Parish  of  Carroll,  Farrar,  J.' 
Goodrich  A  DeFrance,  for  plaiatiff.     Sparrow  <&  Montgomery,  for  defen- 
dant and  appelant. 

Laitd,  J.  On  the  20th  of  April,  1857,  Robert  A,  Armstrong,  of  the  parish  of 
Carroll,  in  this  State,  made  his  obgraphic  will,  in  which  he  instituted  as  his  uni- 
Tsrsal  legatee  his  oonsin  Minerva  Armstrong,  and  appointed  as  ezecator  thereof 
the  plaintiff,  Edvfin  C.  Jackson. 

On  the  14th  of  January,  1858,  Robert  A.  Armstrong  made  a  second  will  by 
private  act  in  the  nnncnpative  form,  in  which  he  bequeathed  to  his  cousin, 
Minerva  Armstrong,  the  greater  part  of  his  estate,  and  the  remainder  to  the  de- 
fendant and  other  legatees,  and  also  appointed  therein  his  friend,  Edwin  C.  Jack- 
son, his  execntor. 

These  wills  were  both  probated  in  the  District  Court  of  the  parish  of  Carroll. 
The  executor  refu^,to  act,  under  the  will  of  the  14th  of  Jantiarj,  1858 ;  and 
the  defendant,  a  legatee  under  it,  applied  to  be  appointed  'dative  testamentary 
executor. 

The  application  ^cas  opposed  hy  the  executor,  Edwin  C.  Jackson,  and  Henry 
Van  PeH,  the  attorney-in-ihct  of  Minerva  Armstrong;  and  the  question  presented 
for  decision  is,  whether  the  will  of  the  14th  of  January,  1858,  is  valid. 
The  plaintifi  allege  two  principal  causes  for  nullity. 

First  That  the  formalities  prescribed  by  law  were  not  complied  with,  and  par- 
ticnkrly,  tly  will  was  not  signed  by  the  testator. 

Secondly.  That  the  testator  was  not  of  a  sound  and  disposing  mind  and  mem- 
ory, at  the  time  the  will  was  read  to  him,  and  signed  by  the  witnesses. 

The  testimony  shows,  that  the  testator  was  in  extremis,  when  the  will  was  read 
to  him  for  the  purpose  of  being  executed,  and  that  he  did  not  sign  it 

The  causes  that  hindered  the  testator  from  signing  are  stated  by  the  wit- 
nesses to  have  been  weakness  and  delirium.  There  is  however  a  conflict  in  the 
teBtimony,  as  to  the  condition  of  the  testator's  mind,  when  the  wiU  was  read 
to  him. 

The  testimony  of  Dr.  Gaddis,  the  attending  physician,  who  wrote  the  will,  and 
was  one  of  the  subscribing  witnesses,  shows  that  the  mind  of  the  testator  was 
wandering  and  delirious,  at  the  time  of  the  reading,  and  he  deposes  that  the  tes- 
tator was  prevented  from  signing  by  weakness  and  delirium. 

The  cause  which  hinders  a  testator  from  signing  his  name,  when  he  knows  how 
to  sign,  must  be  a  physical  cause,  and  not  mental,  such  as  delirium  or  insanity. 
The  existence  of  such  a  mental  cause,  at  the  time  of  reading,  incapacitates  the 
testator  from  completing  his  will.    C.  C.  1461, 1572, 1575, 1588. 

The  judgment  of  the  lower  court  declares  the  will  of  the  14th  of  January,  1848, 
null  and  void,  and  we  think  it  suiBcientiy  sustained  by  the  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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City  op  New  Orleans  v.  John  M.  Beix,  Sheriff. 

The  Judges  of  the  courts  in  New  Orleans  are  vested  with  fiill  power  to  regulate  the  police  of  their 
courts,  and  to  prevent  a  disturbance  of  the  administration  of  Jostice. 

APPEAL  from  the  Third  Diatrict  Court  of  New  Orleans,  Duvignaudy  J. 
/.  J.  MickeU  for  plamtiff  and  appellant    Benjamin,  Bradford  <§  Ftirne^, 
for  defendant.     • 

Land,  J.    The  opinion  and  decree  of  the  District  Judge  are  in  these  words : 

"  This  is  a  rule  taken  against  J,  M,  BeH,  Sheriff  of  the  parish  of  Orleans,  to 
show  cause  why  he  should  not  be  enjoined  from  placing  a  barricade  on  the  north 
side  of  Conde  Street  and  at  the  corner  of  Conde  and  St.  Anne  Street. 

"  In  answer  to  this  rule,  the  Sheriflf  says  :  that  he  has  been  ordered  by  the 
Honorable  J.  (7.  Hunt,  Judge  of  the  First  District  Court  of  New  Orleans,  to 
place  the  barriers  or  barricade  complained  of,  during  the  sessions  of  the  First 
District  Court,  and  annexed  to  his  answer  the  said  order  of  court. 

"  Considering  that  the  Judges  in  the  City  of  New  Orleans  are  vested  with  fall 
power  to  regulate  the  police  of  their  courts,  and  to  prevent  such  noise  within  .the 
precincts  of  their  courts,  as  might  disturb  the  administration  of  justice ;  and  coo- 
sidering  further,  tha^  the  continual  passage  of  horses  and  Vdticles  at  the  corner 
of  St.  Anne  and  Conde  streets,  creates  such  a  noise  as  to  disturb  the  business  of 
the  First  District  Court  of  New  Orleans. 

"  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 'rule  praying  for  an 
injunction  be  dismissed  at  plaintiff's  costs.'' 

For  the  reasons  given  by  the  District  Judge,  it  is  ordered,  adjudged  and  de- 
creed, that  the  judgment  be  affirmed,  with  costs  in  both  courts. 


State  v.  Henry  Rentiford. 

The  Stale  has  no  right  of  appeal  from  a  Jndgmant  sustaining  a  motion  in  arrest  of  Judgment  in  a  case 
where  the  offence  is  punishable  with  fine  only.  , 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Wikon,  J. 
/.  D.  Stuart,  District  Attorney,  for  the  State,  appeUant    Lea  d  Marr  and 
A,  Taibot,  for  appellee. 

Merrick,  C.  J.  The  defendant  was  found  guilty  by  the  verdict  of  the  jury, 
of  an  offence  punishable  with  fine  only. 

He  moved  in  arrest  of  judgment,  and  his  motion  was  sustained. 

This  appeal  has  been  taken  by  the  State. 

The  defendant  now  moves  to  dismiss  the  appeal  for  want  of  jurisdiction. 

The  Constitution  confers  appellate  jurisdiction  on  this  court  in  criminal  cases, 
on  questions  of  kw  only,  in  cases  where  the  offence  charged  is  punishable  with 
death  or  imprisonment  at  hard  labor,  or  when  a  fine  exceeding  three  hundred  dol- 
lars has  been  actually  imposed. 


Digitized  by  VjOOQ IC 


NEW  ORLEANS,  MARCH,  1859.  21K 

As  the  oflfenoe  is  only  panishable  by  a  fine,  and  no  fine  has  been  actoally  im-         Srin 
posed  in  this  tase,  the  Constitution  confers  no  power  upon  this  court  to  revise  the 
judgment  of  the  lower  court,  and  the  appeal  must  be  dismissed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  appeal  in 
this  case  be  dismissed. 


E.  TiRCurr  v.  E.  Pelannb  et  al. 


47  1S20 


In  an  actkm  of  boaitdary  fheooets  shoald  be  equally  divided  between  the  parties,  nnlees  lliere  to  proof 
of  a  demand  on  one  side,  and  re^iaal  on  the  other  to  setUe  the  boundary  amicably. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Harralson,  J. 
A.  Provosttff  for  plaintiff.  T.  /.  <ft  W,  H,  Cooley,  for  defendants  and  appel- 
lants. 

Buchanan,  J.    This  is  an  action  of  boundary. 

The  line  of  division  of  the  properties  of  plaintiff  and  defendants,  being  the  north 
line  of  township  4  south,  range  9  east,  in  the  south-eastern  district  of  the  State  of 
Louisiana,  west  of  the  Mississippi  river,  was  run  by  a  surveyor  under  an  "order  of 
court,  and  with  the  consent  of  both  parties. 

The  defendants  opposed  the  report  of  said  surveyor,  principally  on  the  ground, 
that  it  gave  the  preference  to  a^  later  survey  of  the  officers  of  the  surveying  depart- 
ment of  the  land  office  of  the  United  States,  over  a  more  ancient  survey  of  that 
depiurtment. 

We  do  not  find  this  objection  sustained  by  the  evidence. 

The  appellee,  in  an  answer  to  the  appeal,  prays  an  amendment  of  the  judgment 
of  the  court  below,  which  divides  the  costs  equally  between  the  parties.  He  asks 
US  to  throw  all  the  costs  upon  defendants ;  and  relies  upon  the  cases  of  Andrews 
T.  Knox,  10th  An.  604,  and  LawesY.  Watson,  12th  An.  216. 

In  the  cases  cited,  the  defendants  were  condemned  to  pay  the  costs,  because 
they  bad  refused  to  settle  their  boundaries  amicably,  and  had  forced  thereby 
their  neighbors  to  institute  suit.  We  find  no  proof  in  this  record  of  a  demand  on 
one  side  and  refusal  on  the  other  to  settle  the  boundary  amicably. 

The  authorities  quoted  are  not  applicable. 

Judgment  of  the  District  Court  affirmed ;  the  costs  of  the  lower  court  to  be  borne 
one  half  by  plaintiff  and  one  half  by  defendants,  those  of  appeal  to  be  paid  by 
the  appellants,  Raymond  Pdanne  and  Pierre  Pelanne, 
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J.  A.  FuQUA,  Administrator,  v.  Toung  &  Knighton. 

PrMcripUon  agmiost  an  acUoD  fbr  ttM  racovwy  of  money  oollacted  by  a  SlrariflT  nnder  a  wrU  of  jL  /«., 
will  only  oommence  to  ran  trom  the  date  of  the  demand  by  the  judgment  creditor ,  and  non-payment 
by  the  Sheriff. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Fdiciana,  RaUiff,  J. 
Fuqua  d  KUboumet  for  plaintiff.  R,  /.  Botoman,  for  defeDdants  and  ap- 
pellants. 

Land,  J.  The  plaintiff,  administrator  of  a  judgment  creditor  of  one  Peaaxkt 
sued  the  defendants  as  soreties  of  the  late  Sheriff  of  East  Fdiciana,  to  reoover 
the  amoont  of  the  jodgment,  in  &yor  d  his  intestate,  and  obtained  a  decree  in 
the  lower  oonrt  against  them  in  solido,  for  the  sum  of  five  hundred  and  thirty- 
seven  dollars  and  thirty-aeven  cents,  with  five  per  cent,  interest. 

The  defendants  appealed,  and  the  only  defence  on  which  they  rely  in  this  ooort 
IS  the  prescription  of  two  years. 

The  10th  section  of  the  Act  of  1855,  provides,  that  "  the  Sherilb  and  their 
secaritieB,  shall  \fe  able  to  prescribe  against  their  acts  of  misfeasancet  nonf»- 
9ance,  costs,  offences  and  quasi-offences,  after  the  lapse  of  two  years  from  the  day 
of  the  omission  or  commission  of  the  acts  complained  of."  Phillip's  Beviaad 
Statat^,  p.  524. 

There  were  concurrent  seizures  by  the  Sheriff  under  other  writs,  with  that  of 
plaintiff's  intestate,  and  the  Sheriff  closes  his  return  as  follows,  to  wit,  ^  total 
amount  in  Sheriff's  hands,  SI, 41 9  61,  in  cash  and  bonds  from  sales  of  personal 
property,  under  the  several  writs  before  named,  subject  to  distribution  amoog 
the  diflferent  claimants  under  the  order  of  the  court." 

Whether  the  prescription  of  two  years,  under  the  statute  referred  to,  applies 
to  actions  for  the  recovery  of  money  collected  by  Sheri£b  under  writs  of /m 
facias,  it  is  unnecessary  to  decide,  for  the  reason,  that  prescription  would  only 
commence  to  run  in  such  cases  from  the  date  of  the  demand,  by  the  judgment 
creditor,  and  non-payment  by  the  Sheriff;  and  there  is  no  proof  in  the  record  of 
any  such  demand,  two  years  or  more,  prior  to  the  institution  of  this  suit  G.  P. 
766. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 

Merrick,  0.  J.,  having  been  of  counsel  in  the  original  suit,  declines  sittiog 
in  this  case. 
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Widow  F.  B.  D'Aquin  et  als.  v.  J.  S.  Armant. 

A  jadi#Rl  ale  of  a  leam  tmixMee  upon  the  porchaser  the  obUgwUon  of  paying  the  price  ora<Uadicati<m 
to  the  Tendor,  and  aleo  that  of  paying  the  rent  aooniing  after  the  tale  to  the  toesor,  aooordiiig  to  tho 
ternu  of  the  lease. 

Where  a  sale  is  made  a  UtfoOe  enckirej  and  the  property  is  adjudicated  to  the  vendor  himself,  he  can 
not  recorer  firom  the  porchaser  at  the  first  sale  the  deficiency  in  the  price. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  James,  Duffel,  J. 
A.  <ft  A,  Pttot,  for  plaintiff.    Berault  <ft  Legendre,  for  defendant. 

BncHANAx,  J.  The  plaintiffi  sue  defendant  for  the  difference  in  price  and  ex- 
penses, caused  bj  the  failure  of  plaintiff  to  comply  with  his  bid  at  an  auction  sale 
of  property  of  pUiinti£&,  which  was  adjudicated  to  defendant  on  March  15th, 
1856,  for  the  sum  of  forty-five  thousand  dollars :  the  same  property  having  been, 
in  consequence  of  defendant's  default,  re-advertised  and  re-sold  by  auction  at  his 
risk,  on  the  1st  of  April,  1856,  for  the  sum  of  forty-one  thousand  and  forty-two 
dollars. 

The  total  amount  claimed  by  the  petition,  from  defendant,  is  ten  thousand  five 
hundred  and  thirty-eight  doUars,  for  which  the  three  plaintiff  ask  judgments 
aeverally,  in  the  following  proportions  : 
Widow  D*Aqain,  as  tutrix  of  her  minor  children,  owners  of  three-eighths  of  the 

property  sold,  for $3,951  86 

Edgar  MontegiU,  owner  of  three-eighths  of  same,  for 3,951  86 

L.  Lambert  Bovm,  owner  of  two-eighths  of  same,  for 2,634  57 

9  10.538  29 

The  sum  thus  claimed  appears  to  be  th§  aggregate  of  the  following  particular 
items  : 

1.  Difference  between  the  amount  bid  for  the  property  at  the  first  sale  (945,000) 

and  at  the  second  sale  (941,042) 9  3,958  00 

2.  Amount  of  rent  from  date  of  first  sale  to  the  end  of  the  lease 

sold,  assumed  by  the  purchaser  at  the  first  sale,  but  not  assumed 

by  the  purchaser  at  the  second  sale 5,934  12 

3.  Advertisement  of  second  sale  in  various  newspapers 17  00 

4.  Funeral  expenses  of  a  slave  adjudicated  to  defendant,  which 

filave  died  in  the  interval  between  the  first  and  the  second  sale.  10  00 

5.  Cost  of  notarial  act  of  sale  and  certificates  of  mortgage  ap- 

pended thereto  (first  adjudication) 33  00 

6.  Bill  of  Auctioneers  for  charges  and  commissions  on  second  sale..  586  17 

910,538  29 

The  defendant  urges  the  foDowing  grounds  in  defence  of  thb  action  : 
1st  That  two  of  the  plaintiffs,  Montigut  and  B<wn,  gave  no  written  author- 
ization to  the  Auctioneer  to  sell  the  property  which  was  adjudicated  to  defen- 
dant 

2d.  That  the  acfjudication  to  defendant  was  not  made  on  the  terms  and  con- 
ditions fixed  by  the  &mily  meeting  and  the  order  of  sale ;  but  varied  therefrom 
In  an  essential  particular. 
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lyAQuw  3^  rpjj^^.  ^jjg  plaintiffs,  Montegut  and  Bown,  megnXlj  caused  a  large  portion^ 

-A***".  the  property  which  was  the  subject  of  the  first  sale,  to  be  adjudicated  to  them- 
selves at  the  second  sale ;  by  reason  whereof,  there  was  not  a  real  sale  of  said 
property  at  the  second  crying. 

4th.  That  if  said  resale  d  la  f  die  enchere  be  held  valid,  then  the  pnrdiaae  at 
said  sale  by  Botptit  of  the  leases  for  34000,  involved  the  assumption  by  the  por- 
chaser,  of  the  payment  of  the  rent  for  the  unexpired  term  of  the  leases. 

1.  Upon  the  first  ground,  we  think  the  consent  of  Montegut  and  Bown  to  the 
sale  of  the  property  of  which  they  were  joint  owners,  by  auction,  is  evidenced  in 
a  sufficiently  authentic  form,  namely,  by  the  reco^rd  from  the  Court  of  Probates, 
in  which  it  is  set  forth  that  the  sale  at  auction  upon  the  terms  fixed  by  the  &mi]y 
meeting  of  the  minors  D*Aquin,  is  consented  to  by  the  joint  owners  with  said 
minors,  the  said  Montegut  and  Bovm, 

2.  Secondly,  the  terms  and  conditions  of  sale  prescribed  by  the  &mily  meeting, 
were  as  follows :  "  That  said  bakery,  together  with  the  slaves  thereto  attached, 
horses,  carts,  and  all  other  implements  and  utensils,  together  with  the  leases  of  the 
premises,  shall  be  offered  for  sale  in  lump,  on  the  following  terms  :  one-fourth  cash, 
and  the  balance  at  one,  two,  and  three  years  credit,  without  interest,  in  notes  en- 
dorsed to  the  satis&ction  of  the  administrator ;  that  the  stock  of  flour  and  biscuit 
be  sold  for  cash,  and  in  case  said  sale  should  not  reach  the  valuation  made  of  said 
property  in  the  inventory,  then  the  slaves,  horses,  carts,  implements,  stock  of  floor 
and  biscuit,  and  lease,  to  be  sold  at  public  auction,  on  the  following  terms,  tIz  : 
the  slaves,  one-third  cash,  and  the  balance  at  one  year,  payable  in  notes  endorsed 
to  the  satisfaction  of  the  administrator ;  the  carts,  horses,  implements  and  stock 
of  flour  and  biscuit,  for  cash,  and  ^the  lease  payable  monthly ;  all  notes  to  bear 
eight  per  cent,  interest  from  maturity.*' 

The  District  Court  homologated  the  proceedings  of  the  &mily  meeting,  and 
ordered  the  sale  of  the  property  to  be  made  on  the  terms  and  conditions  above 
detailed. 

The.  material  variation  suggested  by  defendant,  consists  in  the  insertion  of  the 
following  paragraph  in  the  advertisement  of  the  first  sale,  after  the  announce- 
ment of  the  terms  of  sale  as  above  set  forth  : 

"  II  est  bicn  entendu  que  I'acquereur  du  dit  etablissemcnt  devra  payer,  en  sns 

du  raontant  de  Ta^judication  du  dit  ^tablissement,  les  loyers  k  bail  des  terrains  ei 

edifices  servant  k  Texploitation  de  la  boulangerie,  conformement  aux  conditions 

*        des  baux  ci-apres  d^tailles,  et  que  les  dits  loyers  ne  doivent  pas  6tre  dednits  da 

prix  de  radjudication  de  la  boulangerie  et  des  esclaves." 

We  do  not  find,  in  this  announcement,  any  variation  from  the  terms  of  sale,  as 
fixed  by  the  family  meeting.  It  was  held  by  this  court,  in  the  case  of  Barf  els  v. 
Creditors f  II  An.  434,  that  the  public  sale  of  a  lease  for  account  of  the  leasees* 
creditors,  imposed  upon  the  purchaser  the  obligation  of  paying  the  price  of  ad- 
judication to  the  vendor,  and  also  that  of  paying  the  rent  accruing  after  the  sale, 
to  the  lessor,  according  to  the  terms  of  the  lease.  We  considered  the  bid  for  the 
lease  in  such  a  case,  as  a  premium  which  the  bidder  was  willing  to  give  for  the 
transfer  of  the  lease  to  himself,  with  all  the  obligations,  as  well  as  all  the  rights 
thereto  attached,  from  the  moment  of  the  adljudication.  And  indeed  it  is  difficult 
to  perceive  how  we  can  arrive  at  any  other  conclusion.  The  lessee,  unless  pro- 
hibited by  the  terms  of  the  lease,  may  transfer  all  his  rights  under  the  lease  to 
another  person.  C.  C.  2696.  But  the  transferree  takes  those  rights  cum  <mem 
of  the  obligations  of  the  transferror,  under  the  commutative  contract  thus  tians- 
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ferred.    That  contract  is  an  entiretj,  and  the  transferree  is  pat  in  the  place  and       D'Aqciv 
stead  of  the  transferror.  Abkamt. 

It  is  out  of  the  power  of  the  lessee,  if  he  should  even  desire  to  do  so,  to  sever 
his  rights  (rom  his  obligations,  and  to  transfer  the  one  without  the  other.  No 
man  can  transfer  to  another  more  right  than  he  himself  possesses.  If,  indeed,  it 
were  the  lessor  who  sold  the  lease,  the  transferree  would,  of  course,  be  vested 
with  the  right  to  collect  and  keep  the  rent  accruing  thereafter ;  becaose  that  is 
the  right  of  the  lessor  under  the  contract. 

The  announcement  bj  the  auctioneer,  therefore,  in  his  advertisement  of  the 
sale  of  the  leases  of  the  D' Aquin  Bakery, .  that  the  purchaser  would  be  bound, 
over  and  above  the  price  of  abjudication,  for  the  payment  of  the  rent  to  the  les- 
sors, to  accrue  after  the  sale,  according  to  the  terms  and  conditions  of  the  several 
leases,  was  merely  a  notice,  out  of  abundant  caution,  to  bidders  who  might  be 
ignorant  of  the  law  ;  bat  which  notice  added  nothing  to  the  conditions  of  sale, 
as  fixed  by  the  order  of  court.  On  the  contrary,  the  legal  effect  of  the  abjudica- 
tion would  have  been  the  same,  had  this  announcement  been  omitted  from  the 
advertisement 

3.  Upon  the  third  groand  of  defence  to  this  action,  the  proof  is,  that  at  the 
sale  made  upon  defendant's  fdle  enchere,  two  of  the  plaintifife,  Montigut  and 
Bowtiy  were  bidders,  and  that  portions  of  the  property  sold  were  abjudicated  to 
the  former,  for  the  price  of  nineteen  hundred  and  twenty-five  dollars ;  and  to  the 
latter,  for  the  price  of  fourteen  thousand  and  fifteen  dollars. 

It  was  held,  in  the  cases  of  Baham  v.  Bach,  13  La.  287,  and  Banks  v.  Hi^e, 
15  Ia.  391,  that  it  is  illegal  for  the  owner  to  bid  at  an  auction  sale  of  his  pro- 
perty, and  that  he  cannot  enforce  a  sale  made  under  such  circumstances. 

Also,  in  the  case  of  Municipality  v.  Hennen,  14  La.  586,  it  was  held,  that  the 
vendor  could  not  recover  from  the  a^judicatee  at  an  auction  sale,  the  deficiency 
iu  the  price  of  the  same  property,  when  resold  d  la  foUe  enchere,  if  the  vendor 
purchased  at  the  second  crying. 

Upon  the  authority  of  these  decisions,  which  have  established  the  law  on  this 
point  for  twenty  years  past,  we  must  consider  the  defendant  as  released  from  his 
bid  of  the  15th  of  March,  by  the  act  of  the  two  plaintifis,  MorUegtU  and  Bourn, 
to  the  extent  of  the  interest  of  those  parties,  being  five-eighths,  in  the  property 
sold. 

4.  The  next  ground  of  defence  set  up  by  defendant  is,  that  Bown  and  Rodri- 
gaez,  the  purchasers  at  the  sale,  d  lafolle  etickere  of  the  leases  of  the  premises  oc- 
cupied by  the  D'Aquin  Bakery,  assumed  to  pay  the  rents  from  the  day  of  sale, 
as  they  should  fall  due. 

We  have  already  expressed  our  opinion  of  the  legal  effect  of  the  sale,  for  ac- 
count of  the  lessee,  of  an  unexpired  lease.  And  in  this  connection  we  have  de- 
clared, that  the  express  announcement  at  the  first  sale,  that  the  rents  would  be 
payable  by  the  purchaser,  over  and  above  the  amount  of  his  bid,  was  nothing 
more  than  what  would  have  been  the  legal  effect  of  the  bid,  without  such  an- 
nouncement. Now,  it  is  a  fundamental  principle  of  the  sale  d  la  fdle  enchere, 
that  the  second  crying  must  be  on  the  same  terms  and  conditions  as  the  first — 
■'  as  if  the  first  a^jadication  had  never  been  made,"  is  the  expression  of  Article 
2589  of  the  Code.  Bat  the  plaintiffs  pretend  that  the  defendant  voluntarily  sub- 
mitted to  have  the  second  crying  made  on  different  conditions,  in  this  respect, 
from  the  first. 

This  inference  is  drawn  from  a  passage  in  a  document  signed  by  defendant, 
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ivi^nv  three  daja  after  the  adjadication ;  in  which  documeat  defeDdant  renoonoes  the 
'Abuot.  adjadication,  from  inability  to  comply  with  its  terms ;  waires  the  notice,  (miae  en 
demeur,)  required  by  bw  for  sales  A  lafoile  endure,  consents  that  the  property  be 
refold  at  his  risk,  after  ten  days  advertisement ;  and  obliges  himself  to  make  good 
whatever  deficit  there  might  be  at  th&  second  crying.  Then  follows  the  passage 
npon  which  the  plaintiflb  base  their  pretention  to  change  the  terms  of  the  sale  of 
the  leases ;  and  which  we  transcribe  at  fall  length. 

''  Le  present  consentement  est  donne  k  la  condition  expresae,  demandee  par 
moi  k  mes  risqaes  et  perils,  que  les  esclaves  seront  vendus  separement,  aox 
mftmes  conditions  et  termes  que  celles  de  Ta^judication  qui  m'a  ete  faite,  les 
effets  mobiliers  pour  du  comptant,  d  les  baux  des  edifices  aux  conditions  accordee$ 
a  F.  B.  D'Aquin  <ft  Co.,  le  preneur  des  baux  devra  donner  cautions  satisfai- 
santes." 

We  cannot  agree  to  the  construction  put  by  the  counsel  of  plaintiffs  upon  this 
written  consent  of  defendant  It  will  be  borne  in  mind  that  defendant  bought 
the  slaves,  stock  in  trade  and  all  the  appurtenances  of  the  D'Aquin  Bakery,  in- 
cluding several  unexpired  leases  of  the  buildings  and  premises  occupied  by  said 
bakery,  in  one  lot,  for  a  price  payable  one-fourth  cash,  and  the  balance  at  one, 
two  and  three  years  credit.  But  in  renouncing  the  adjudication,  and  consenting 
to  a  r&«ale  at  his  risk,  the  defendant  seems  to  have  considered  that  it  woald  be 
more  to  his  advantage  to  have  the  property  sold  in  separate  lots,  and  some  of  it 
upon  different  terms  from  the  first  sale.  He,  therefore,  required  that  the  slaves 
should  be  sold  separately,  partiy  for  cash  and  partly  upon  a  credit :  that  the 
movable  effects  should  be  sold  for  cash ;  and  that  the  leases  should  be  sold  upon 
the  conditions  granted,  (by  the  terms  of  the  contracts  of  lease,)  to  F.  B.  D'Aquin 
A  Co. 

We  can  attach  no  other  signification  to  these  last  words,  than  that  the  price 
bid  for  the  leases  should  be  made  payable  at  terms  corresponding  to  the  felling 
due  of  the  rent  by  D*Aqain  A  Co.  under  their  leases. 

The  defendant  cannot  have  forgotten  that  he  was  bound  himself,  under  his  own 
bid,  to  pay  the  rent,  in  the  place  and  stead  of  D*Aquin  d  Co.  to  their  lessor,  over 
and  above  the  price  of  adjudication  of  the  lease.  And  we  will  not  presume,  in 
the  absence  of  an  express  declaration  by  him  to  that  effect,  that  his  intention  was 
to  remain  bound  himself  for  the  accruing  rent,  until  the  end  of  the  lease,  notwith- 
standing the  sale  and  transfer  of  the  lease  to  another ;  in  one  word,  to  remain 
burdened  with  the  obligations,  although  divested  of  the  rights  of  lessee. 

If,  therefore,  the  plaintiflb  have  re-sold  these  leases,  at  the  second  crying,  withoat 
imposing  upon  the  purchaser  the  obligation  of  paying  the  rent  to  the  lessor,  (sop- 
posing  such  a  thing  possible,  without  the  formal  consent  of  the  lessor,)  they  can- 
not be  allowed  to  hold  defendant  bound  for  such  rent,  but  must  pay  it  oat  of 
of  their  own  pockets.  We  will  add,  that  the  expressions  of  the  advertisement  of 
the  second  sale  and  of  the  proces  verbal  of  the  second  adjudication,  relative  to  the 
terms  of  sale  of  the  leases,  are  obscure,  and  do  not  appear  to  us  necessarily  to 
imply  the  very  material  variation  from  the  terms  of  the  adjudication  to  defendant 
which  the  argument  of  plaintiff's  counsel  suggests. 

In  accordance  with  the  above  conclusions,  we  deduct  from  the  claim  of  phiin- 
tiff,  1st,  the  item  of  35934  12,  rent  of  the  premises,  less  9179  58,  being  the 
amount  due  by  defendant  for  half-a-month,  from  March  15th  to  April  1st,  1856, 
which  intervened  between  the  first  and  second  abjudications ;  and  2d,  fiv&eightbs 
of  the  deficit  at  the  second  crying  of  the  property,  with  five-eighths  of  the  charges 
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of  the  second  sale,  being  the  proportion  churned  by  MontegtU  and  Bovm  in  the       D'Mns 
fIcBt,  third,  and  sixth  items  of  pUunti£b'  accoont  of  damages,  as  detailed  in  the 
commencement  of  this  opinion. 

We  state  the  account  between  the  pbintifb  severally  and  the  defendant,  as 
foDows : 
John  S.  Armani,  Dr.,  to  Widow  D*Aquin,  tutrix,  Ac — 

For  I  of  93958  difference  between  the  two  adjndications 9U84  25 

**    I  of  half-a-month's  rent  of  premises  occupied  as  D' Aquin 

Bakery,  at  $359  16  per  month 67  33 

"    3  of  items  No.  3, 4,  5  &  6  in  bill  of  particulars  at  page  2 

of  this  opinion 242  31 

Total »1793  89 

John  S.  Armant,  Dr.,  to  Edgar  Montegut — 
For  j  of  half-a- month's  rent  of  premises  leased.  (March  15th 

to  April  Ist,) »67  33 

"    }  of  items  4  &  5  in  bill  of  particulars  above 16  12 

Total 983  45 

John  S,  Armani,  Dr.,  to  L.  Lambert  Bourn — 

For  2-8  of  half-a-month's  rent  as  above $44  89 

''    2-8  of  item  4  and  5  of  bill  of  particulars 10  75 

Total $55  64 

It  is.  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  th»t  the  Widow  D'Aquin,  tutrix  of  the  minor*children  of  F.  B. 
D'Aqain,  recover  of  defendant,  John  S.  Armant,  seventeen  hundred  and  ninety- 
three  dollars  and  eighty-nine  cents,  with  interest  from  judicial  demand  ;  that 
Edgar  MontigtU  recover  of  John  S.  Armani  eighty-three  dollars  and  forty-five 
cents  with  interest  from  judicial  demand ;  that  L.  Lambert  Bourn  recover  of  John 
Si  Armani  fifty-five  dollars  and  sixty-four  cents,  with  interest  from  judicial  de- 
mand ;  that  the  defendant,  John  S.  Armani  pay  the  costs  of  the  District  Court ; 
those  of  appeal  to  be  borne  in  equal  proportions  by  the  plaintiflfo  and  appellees. 


H.  Tknnt  v.  a.  Provosty,  Syndic. 

Thi>  creditor  of  an  insolvent  cannot  litigate  bis  demand  for  a  privilege  in  a  separate  salt  against  the 
syndic.  The  privilege  most  be  settled  contradictorily  with  ail  the  creditors  upon  a  tableau  of  distri- 
batioD  filed  by  the  syndic. 

APPEAL  from  the  District  Court  of  the  Parish  of  Fointe  Coupee,  Ratliff,  J., 
presiding.    Brewer,  Collins  <ft  Leake,  for  plaintiff.     Clark  A  Bayne  and  A. 
Provoeiy,  for  appellants. 

Buchanan,  J.    This  suit  was  biought  after  the  surrender,  and  against  the 
syndic,  for  the  purpose  of  establishing  a  privilege  upon  property  surrendered  by 
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McRae  to  his  creditors,  and  id  the  hands  of  the  syndic  The  objection  made  to 
PBovovT  the  introdaction  of  evidenoe  in  support  of  plaintiff's  claim,  urged  in  this  form, 
should  have  been  sustained. 

Privileges  must  be  settled  contradictorily  with  all  the  creditors,  upon  atahkaa 
of  distribution  filed.  The  creditors  cannot  litigate  their  demands  separately 
against  the  syndic  Hennen's  Digest,  740,  section  10,  and  cases  there  cited. 
See  also  case  of  Fabre  y.  McRae  and  Provosty,  lately  decided* 

It  is,  therefore;  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  this  suit  be  dismissed,  without  prejudice,  at  plaintiff's 
costs,  in  both  courts. 


A.  Robinson  v,  J.  S.  Miller. 

The  appoal  will  be  dtemisaed  by  the  court  ex  qljkioy  when  It  appearfi  that  the  Judgment  appealed  from 
was  rendered  in  a  salt  by  attachment,  and  the  record  does  not  show  that  any  property  or  credits 
of  the  defendant  wore  attached. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Harnl9on,J^ 
presiding.  /.  B,  Smith,  for  phiintiff  and  appellant  R.  /.  Bovnnan,  curator 
ad  hoc,  defendant. 

Mbrhick,  C.  J.  We  are  constrained  to  dismiss  the  appeal  in  this  case  ex 
officio. 

The  suit  was  commenced  by  attachment  and  garnishment,  and  a  verdict  and 
judgment  was  rendered  in  fovor  of  defendant. 

The  note  of  the  evidence  shows  that  some  of  the  garnishees  answered ;  and  as 
to  one,  Mrs.  Law,  the  interrogatories  were  taken  as  confessed.  After  a  careful 
examination  of  the  record,  we  are  unable  to  find  the  answers  of  the  garnishees,  or 
the  evidence  that  Mrs.  Law  has  been  served  with  a  copy  of  the  interrogatories 
or  cited  to  answer  them. 

As  it  does  not  appear  that  there  are  funds  in  the  hands  of  the  garnishees,  or 
any  particular  credits  attached,  it  is  quite  evident  that  if  we  should  (on  an  examina- 
tion of  the  case  on  the  merits)  be  of  the  opinion  that  the  plaintiff  had  a  cause  of 
action  against  the  absentee,  we  could  not  render  judgment  in  his  favor,  for  waot 
of  property  attached  to  sustain  the  jurisdiction. 

We  observe  further  that  the  garnishees,  who  are  to  be  affected  by  the  judg- 
ment, have  not  been  made  parties  to  the  appeal.  See  Condon  v.  Samory, 
12  An.  801. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  appeal  in 
this  case  be  dismissed  at  the  costs  of  the  appellant 
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D.  Rowland,  use,  &c.,  v,  Jrues  Levy. 

Wbere  a  negotiable  note  mm  made  p^able  at  the  ofllce  of  a  mercantile  ftrm  in  New  Orleans,  and  a 
remittaaoe  made  by  tbe  maker  to  such  ftrm  on  aocoant  of  the  note^-AUd  .*  That  the  remittance 
was  not  a  valid  payment  of  the  note,  the  firm  at  whoee  office  the  note  was  payable,  not  being  tbe 
agents  of  Uie  bolder. 

APPEAL  from  tbe  District  Court  of  the  Parish  of  Pointe  Coapee,  Radiff,  J., 
prtsidiDg.     r.  /.  <&  W.  H.  CooUy,  for  phiintiflf  and  appellant.    F.  H.  Far- 
rar,  for  defendant. 

Laitd,  J.    The  defendant  made  his  promissory  note  as  follows : 
<«  $322  25.  New  Obleaks,  March  5,  1857. 

Six  m(mths  after  date,  I  promise  to  pay  to  the  order  of  David  Rowland,  three 
haodred  and  twenty-two  dollars  and  twenty-^ve  cents,  at  the  office  of  Messrs,  C. 
W.  PoUard  <ft  Co,,  New  Orleans,  value  leoeived.'' 

The  note  is  end<«8ed  **  David  Rowland — pay  to  the  cutler  of  /.  L.  Wibray, 
Esq.,  cash,  N.  Y." 

At  maturity  the  note  was  presented  for  payment  by  the  Southern  Bank,  the 
bolder,  at,  the  office  of  Pollard  <ft  Co. ;  payment  was  refused,  and  the  note  pro* 
tested. 

The  defendant  remitted  the  sum  of  9250,  <m  the  7th  of  September,  1857,  to. 
Pollard  d  Co.,  to  be  applied  in  part  payment  of  the  note.  The  receipt  of  the 
remittance  was  acknowledged  on  the  10th  of  the  same  month. 

C.  W.  PoUard  <&  Co,  failed  to  pay  the  9250  received  from  the  defendant  on  the 
note.  The  question  presented,  under  the  pleadings  is,  was  this  a  valid  payment 
of  the  note  pro  tanto  7 

The  defendant  contends,  that  as  the  note  was  made  payable  at  the  office  of  C.  W, 
Pollard  4b  Co.,  the  plaintiff,  David  Rowland,  thereby  constituted  them  his  special 
agents  to  reoeive  payment  of  this  note,  and  that  the  payment  of  the  9250  to  them 
was  valid. 

The  note  was  negotiable,  and  had  been  endorsed  by  Rowland  before  maturity, 
and  the  obligation  of  the  defendant  was  to  pay  the  holder,  and  not  RowUmd. 

The  holder  was  the  Southern  Bank,  and  it  is  not  pretended  that  C.  W,  PoUard 
<§  Co.  were  the  agents  of  the  bank,  with  authority  to  reoeive  payment  of  the 
note. 

A  payment  is  not  valid  unless  made  to  the  creditor  or  his  authorized  agent. 
C.  C.  2136. 

McLaren  dt  Br&ivn  are  now  the  holders  of  this  note,  and  sue  in  the  name  of 
Rowland.  The  9250  were  not  paid  to  the  creditor,  the  holder  of  the  note,  or  his 
authorized  agent,  and  did  not,  therefore,  constitute  a  valid  payment,  pro  tanto,  of 
the  note. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  that  plaintiff,  for  the  use  of  McLaren  A  Brown,  recover  of  the  defendant, 
tbe  sum  of  three  hundred  and  twenty-two  dollars  and  twenty-five  cents,  with  five 
jier  cent,  per  annum  interest  thereon,  from  the  5th  day  of  September,  1857,  and 
costs  in  both  courts. 
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Daniel  Edwards  v.  Steamer  Cahawba  et  al. 

A  bill  of  lading  of  gu  pipes  contained  this  clause, "  not  accountable  for  leakage,  rud  or  breakage,  if 
properly  8towed"-~£r«I(l ;  That  the  borden  of  proof  in  such  a  case  is  opou  the  carrier  to  show  proper 
stowage. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
DurarU  d  Homor,  for  pl&mti£     Singleton  <ft  Clacks  for  defendants  sod 
appellants. 

Mbbrick,  C.  J.  "  In  October,  1857,  there  where  shipped  from  New  ToA, 
to  plaintiff,  as  consignee  here,  on  board  of  the  steamship  Cahawba,  a  certain 
quantity  of  gas  pipes  in  bundles.  Plaintiff  claims  that  the  pipes  were  msted  and 
that  the  defendants  are  responsible.  Defendants  urge  that  the  exception  in  the 
in  the  bill  of  lading,  (introduced  in  evidence  bj  plaintiff,)  '  not  accountable  for 
leakage,  rvM,  or  breakage,  if  properly  stowed  * ;  throws  the  burden  of  proof  of 
the  damage  having  been  caused  by  the  negligence  or  fault  of  defendants  on  the 
plaintiff." 

It  appears  to  us,  that  this  defence  to  the  action  cannot  avail  the  defendants. 
The  proof  is  clear,  that  the  iron  pipes  were  injured  by  salt  water,  s«  much  so, 
that  at  a  sale  at  public  auction,  ordered  by  the  Port  Wardens,  they  did  not  bring 
one-tenth  part  of  their  value  in  a  sound  condition. 

The  bill  of  lading  and  the  duty  of  the  conunon  carrier,  obliged  him  to  deliver 
the  merchandize  in  a  sound  condition,  and  were  it  not  for  the  clause  relied  upon 
by  defendant,  no  one  would  doubt  his  liability.  Under  the  commercial  law, 
therefore,  the  facts  present  a  prima  fcLcie  case  of  responsibility  on  the  part  of  the 
common  carrier.  But  it  is  said  that  the  clause,  *'  not  accountable  for  rust  if  pro- 
perly stowed,"  relieves  the  carrier  from  such  otherwise  apparent  liability. 

A  consideration  of  the  clause,  however,  shows,  that  the  exception  is  not  abso- 
lute, but  conditional,  viz,  if  the  goods  he  properly  stowed,  and  as  the  District 
Judge  correctly  remarks,  "  the  party  invoking  the  protection  ot  a  condition,  is 
obliged  to  establish  it  by  competent  testimony."  The  burden  of  proof  was, 
therefore,  upon  the  defendant  to  show  proper  stowage. 

But  there  is  in  the  record  the  testimony  of  a  witness  who  says,  the  iron  pipes 
were  well  stowed.  The  Judge  of  the  court  a  quo,  who  heard  the  witness,  seems 
to  have  disregarded  his  testimony,  either  because  it  is  somewhat  in  conflict  with 
the  testimony  of  the  other  witnesses,  or  because  of  the  supposed  interest  of  the 
witness. 

The  record  does  not  enable  us  to  say,  that  the  District  Judge  erred  in  his  ap- 
preciation of  the  testimony  of  the  witness. 

Judgment  affirmed. 
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Peter  Hoioceiuch  u  K.  A.  Hunter,  State  Treasurer. — Same  v.  same. 

The  Treasurer  oT  Uie  Stato  is  aoi  vested  wUh  the  same  powers  as  the  Auditor  to  audit,  acUust  and 
settle  claims  against  the  State.  He  cannot  refUse  to  pay  a  warrant  drawn  upon  him  in  a  legal  form 
by  the  Auditor,  if  there  are  funds  in  the  treasury  spproprlatod  by  law  for  the  purpose  specified  in 
the  warrant. 

The  writ  of  mandoMMf  is  the  proper  remedy  to  be  exercised  by  the  holder  of  a  warrant  drawn  by  the 
Auditor  on  the  Treasurer,  to  enforce  the  performance  of  the  duty  imposed  by  law  on  the  latter 


APPEAL  from  the  District  Gonrt  of  the  Parish  of  East  Baton  Bonge, 
WUsoUj  J.,  presiding.    A.  M.  Dunn  and  A.  S,  Hemm,  for  the  relator. 
/.  G.  Morgan,  for  defendant  and  appellant. 

OoLR,  J.  These  consolidated' cases  represent  that  plaintiff  obtained  from 
JE^.  W.  Robertsonf  Auditor  of  Public  Accounts  for  the  State  of  Louisiana,  war- 
rants directing  the  Treasurer  of  the  State  of  Louisiana  to  pay  to  him  certain 
sums  of  money  out  of  the  funds  appropriated  for  that  purpose,  being  for  work 
actually  performed  and  authorized  under  the  Act  of  the  Legislature  No.  143  of 
Ihe  year  1858,  "  to  appropriate  five  thousand  dollars  out  of  the  funds  belonging 
to  the  First  Swamp  Land  District  to  drain  and  reclaim  lands  in  the  parish  of 
West  Feliciana."  « 

It  appears  that  the  State  Treasurer  refused  to  pay  these  warrants,  on  this 
ground  among  others,  that  from  his  construction  of  Act  No.  143,  the  money 
dain^  by  these  warrants  was  not  due  plaintiff',  whereupon  the  latter  instituted 
these  actions  to  compel  the  State  Treasurer  by  mandamus  to  pay  the  war- 
rants. 

Bules  were  taken  upon  the  Treasurer  to  show  cause  why  the  writ  should  not 
be  granted,  and  after  trial  thereof,  were  made  absolute. 

Defendant  has  appealed. 

No  objection  is  made  to  the  form  of  the  warrants  given  by  the  Auditor  in 
these  cases. 

*  The  duties  of  the  Auditor  are  defined  by  the  Act  of  13th  March,  1855,  to  regu- 
late the  office  of  Auditor  of  Public  Accounts.    Sess.  Acts,  1855,  p.  125. 

It  is  his  duty, }  5,  '<  to  audit,  adjust  and  settle  all  claims  agamst  the  State  pay- 
able out  of  the  treasury,  except  such  claims  as  may  be  expressly  required  by  law 
to  be  audited  and  settled  by  some  other  officer  or  person." 

*'  To  draw  all  warrants  upon  the  treasury  for  money,  except  only  in  cases  other- 
wise expressly  provided  for  by  law." 

By  section  8  it  is  provided, "  That  all  persons  having  claims  against  the  State 
shall  exhibit  the  same,  with  the  evidence  in  support  thereof,  to  the  Auditor  of 
Public  Accounts,  to  be  audited,  settled  and  allowed,  within  two  years  after  such 
claim  shall  have  accrued ;  and  no  claim  or  debt  shall  be  allowed  against  the  State 
bu^  such  as  shall  have  been  exhibited  to  the  Auditor,  except  only  when  it  shall 
be  proved  that  the  claimant  or  creditor  has  vouchers  which  he  could  not  produce 
to  the  Auditor  on  account  of  sickness,  unavoidable  accident,  or  absence  from  the 
State." 

By  section  10,  whenever  the  Auditor  may  think  it  necessary  for  the  proper 
settlement  of  any  account,  he  may  examine  the  parties  and  others  on  oath,  tonch- 
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ing  any  fact  material  to  be  known  in  the  setUeroent  of  such  account,  and  for  that 
Huxm        purpose  may  issue  subpoenas  or  commissions,  or  compel  witnesses  to  attend  before 
him,  and  give  evidence  in  such  manner,  and  bj  such  means  as  are  allowed  by 
courts  of  law. 

Section  12  prescribes  the  form  of  the  warrant  to  be  drawn  by  the  Auditor 
upon  the  Treasurer. 

Section  15  makes  it  his  duty,  at  the  request  of  any  person  interested,  wbo 
may  be  dissatisfied  with  his  decision  on  any  claim  exhibited  to  him  to  be 
audited,  to  refer  the  same,  with  his  reasons,  to  the  General  Assembly  without 
delay. 

Section  25  provides  for  the  punishment  of  the  Auditor  if  he  should  knowmgly 
issue  any  warrant  upon  the  Treasurer,  not  authorized  by  law. 

It  is  clear  (rom  these  provisions  of  the  law,  that  the  Auditor  has  the  power  to 
determine  what  claims  shall  be  paid,  except  such  as  are  required  by  law  to  be 
settled  by  some  other  officer  or  person. 

Section  5  of  the  Act  relative  to  the  State  Treasurer  declares,  that  it  shall  be 
the  duty  of  the  Treasurer  to  disburse  the  public  money  upon  warrants  drawn 
upon  him  according  to  law,  and  not  otherwise.    Sess.  Acts,  1855,  p.  448. 

The  meaning  of  this  section  is,  that  when  the  warrant  is  drawn  as  pro- 
vided by  law,  and  signed  by  the  one  authorized  to  do  so,  that  then  he  is 
to  pay  it.  * 

It  cannot  be  interpreted  to  signify  that  the  Treasurer  is  vested  with  the  same 
powers  as  the  Auditor,  to  audit,  adjust  and  settle  all  claims  against  the  State. 
If  such  had  been  the  intention  of  the  Legislature,  they  would  have  specified  his 
duty  to  be,  not  only  to  pay,  but  also  to  audit  and  settle  all  claims  against  the 
State,  and  for  this  purpose,  to  be  vested  with  powers  similar  to  those  gf  the 
Auditor. 

If  the  Treasurer  can  refuse  to  pay  a  warrant  drawn  upon  him  in  legal  form  by 
the  Auditor,  then  his  power  is  superior  to  that  of  the  Auditor,  and  the  office  of 
the  latter  becomes  almost  unnecessary ;  for,  after  the  accounts  had  been  audited 
by  the  Auditor,  the  Treasurer  could  require  the  claimant  to  prove  again  his 
demand  before  him,  and  the  creditors  of  the  State  would  be  harrassed  by  long  de- 
lays and  expenditure  of  money  at  the  seat  of  government,  before  their  just 
demands  would  be  paid. 

The  object  of  the  law  was  to  create  two  officers  with  distinct  authority :  the 
one  was  to  audit  and  settle  claims  against  the  State,  and  to  draw  warrants 
for  the  same  upon  the  Treasurer ;  and  the  duty  of  the  latter  was  to  pay  the 
same. 

The  form  of  the  warrant,  as  prescribed  by  the  Legislature,  manifests  the  inten- 
tion of  the  law.    It  is  as  follows  : 

"State  of  Louisiana,   ) 
No. .  Auditor's  Office.       J 

I  certify  that  the  sum  of doUars  and  —  cents  is  due  by  the  State  of 

Louisiana  to for ,  and  I  do  hereby  direct  that  the  Treasurer  of  the 

State  of  Louisiana  pay  to  the  said ,  or  order,  the  sum  of dollars 

and  —  cents,  out  of  the  funds  appropriated  for  that  purpose. 

,  Auditor." 

The  law  in  this  form  authorizes  the  Auditor  to  direU  the  Treasurer  to  pay  the 
warrant ;  the  supremacy  of  the  Auditor,  as  tO  the  power  of  settling  the  claim,  is 
thus  recognized  by  the  Legislature. 
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Section  20  of  the  Act  relative  to  the  State  Treasurer  provides  that, "  If  the  Homwkicb 
Treasurer  shall  wilfully  and  illegally  refuse  to  pay  any  warrant  lawfully  drawn  Hnam. 
upon  the  treasury,  having  the  funds  in  hand  to  pay  the  same,  he  shall  be  deemed 
guilty  of  a  faiisdemeanor  in  office,  and  upon  conviction  thereof,  shall  be  fined  in  a 
sum  of  not  less  than  five  hundred  dollars  for  the  use  of  the  State,  and  shall  forfeit 
and  pay  to  the  holder  of  such  warrant  fourfold  the  amount  thereof,  to  be  recovered 
against  him  and  his  security  on  his  official  bond. 

This  section  provides  for  the  criminal  prosecution  of  the  Auditor,  and  does  not 
exclude  the  holder  of  the  warrant  from  his  civil  remedy  to  obtain  payment  of 
the  same. 

It  is  not  a  valid  argument  against  our  construction  of  the  law,  that  the  Auditor 
might  draw  warrants  unauthorized  by  law. 

Such  an  argument,  if  legitimate,  would  justify  the  interference  of  public  offi- 
cers with  the  peculiar  functions  appropriate  to  each,  and  would  produce  such 
collisions  in  the  administration  of  public  af&irs,  as  to  materially  impede  the 
proper  and  necessary  operations  of  government. 

Besides,  the  law  has  not  clothed  the  Auditor  with  such  great  powers,  without 
also  seeking  to  protect  the  treasury ;  not,  however,  by  authorizing  the  Treasurer 
to  again  audit  and  to  contravene  the  opinion  of  the  Auditor,  but  by  providing  a 
punishment  for  the  Auditor,  if  he  violates  the  law. 

Section  25  of  the  Act  relative  to  the  Auditor  declares,  ^*  That  should  the 
Auditor  knowingly  issue  any  warrant  upon  the  Treasurer  not  authorized  by  law, 
or  should  he  wilfully  neglect  or  refuse  to  perform  any  duty  eigoined  by  law,  or  be 
guilty  of  any  oppression  or  extortion,  or  receive  any  fee  or  reward  for  the  per- 
formance of  any  duty  not  allowed  by  law,  or  should  he,  by  color  of  his  office, 
knowingly  do  any  act  not  authorized,  or  in  any  other  manner  than  is  required  by 
law,  or  illegally  use  or  misapply  any  money  belongiug  to  the  State,  he  shall  be 
deemed  guilty  of  a  ipisdemeanof  in  office,  and  upon  conviction,  be  fined  not  more 
than  one  thousand  dollars,  and  imprisoned  not  more  than  five  years,  and  be  dis- 
missed from  office." 

Our  opinion  is,  that  when  a  warrant  is  drawn,  to  be  paid  out  of  money  pre- 
viously appropriated  for  the  same,  the  Treasurer  cannot  refuse  to  pay  it,  on  the 
ground,  that  according  to  his  construction  of  the  law,  it  is  not  due,  but  that  he 
is  bound  to  pay  the  same,  if  there  are  funds  in  the  treasury  appropriated  for  a 
purpose  specified  in  the  warrant. 

If  upon  the  face  of  the  warrant,  it  appears  that  it  is  drawn  for  a  consideration 
for  which  the  law  has  appropriated  funds  for  its  payment,  the  Treasurer  cannot 
refuse  to  pay  it  on  the  ground  that  the  amount  is  not  really  due,  or  that  the 
Auditor  has  misconstrued  the  law. 

If,  however,  it  should  appear  upon  the  face  of  the  warrant,  that  it  is  for  a  con- 
sideration for  which  the  law  has  made  no  appropriation,  then  he  must  refuse  to 
pay  it  This  is  in  accordance  with  section  13th  of  the  Act  relative  to  the  Audi- 
tor, which  provides : 

"  That  no  warrant  shall  be  drawn  by  the  Auditor,  nor  paid  by  the  Treasurer, 
unless  the  money  to  pay  the  same  has  been  previously  appropriated  by  law  ;  nor 
shall  the  whole  amount  drawn  for  or 'paid  under  any  one  head,  ever  exceed  the 
amount  appropriated  by  law  for  that  purpose." 

The  Authority  given  by  this  Article  to  the  Treasurer  to  refuse  to  pay,  is  merely 
when  no  money  has  been  appropriated  to  pay  the  consideration  of  the  warrant. 

Section  13  also  explains  in  part  the  meaning  of  section  5th  of  the  Act  re^ 
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live  to  the  daties  of  the  Treasarer,  which  provides :  "  That  the  Treaflorer  shall 
HciRBL  disbarae  the  public  money  upon  warrants  drawn  upon  him  according  to  law,  and 
not  otherwise." 

If,  for  example,  no  appropriation  had  been  made  for  the  payment  of  the  consid- 
eration of  the  warrant,  then  it  would  not  be  drawn  according  to  law,  and  the 
Treasurer  must  refuse  to  pay  it ;  he  must  refuse,  also,  if  the  amount  drawn  for 
or  paid  under  any  one  head,  exceeds  the  amount  appropriated  for  that  purpose, 
or  if  the  warrant  does  not,  as  provided  by  section  12th  of  the  Act  relative  to  the 
Auditor,  certify  for  what  cause  the  warrant  is  due,  and  out  of  what  Amds  it  is  to 
be  paid,  for  if  the  warrant  did  not  thus  specify  these  particulars,  it  would  not  be 
drawn  according  to  law. 

The  Auditor  is  obliged  by  section  24th  of  the  Act  relative  to  his  duties,  to 
submit  at  each  regular  session  of  the  Legislature,  and  as  often  as  the  General 
Assembly  may  think  proper,  all  his  books,  accounts,  vouchers,  &c.,  to  a  joint 
committee  of  the  Legislature.  Besides,  he  is  obliged  to  give  a  bond  for  the  faith- 
ful performance  of  his  obligations. 

This  supervision  of  the  Legislature,  the  bond  and  the  punishment  for  breach  of 
duties,  appear  to  guard  the  State  sufficiently  firom  wrongful  action  on  the  part  of 
the  Auditor,  particularly  when  it  is  considered  that  the  Treasurer  is  empowered 
to  refuse  payment  of  warrants  when,  upon  their  face,  they  show  that  they  are 
drawn  to  pay  something  for  which  the  Legislature  has  not  provided  payment 

As  the  warrants  in  these  consolidated  cases  are  drawn  according  to  law,  and 
npon  their  &ce  appear  to  be  so  drawn,  the  Treasurer  is  obliged  to  pay  the  same. 
It  is  not  necessary  for  us  to  decide,  in  these  cases,  whether  the  Auditor  had  the 
right  to  issue  the  warrants. 

We  are  also  of  opinion  that  the  writ  of  tnandamtts  was  the  proper  remedy  for 
plaintiff  in  these  cases. 

The  payment  of  these  warrants  was  a  ministerial  duty  imposed  upon  the  Trea- 
surer, and  if  creditors  of  the  State  could  not  resort  to  this  writ,  but  must  de- 
pend upon  an  ordinary  actian,  the  greatest  injustice  might  be  suffered,  all  public 
'works  might  be  stopped,  and  the  action  of  the  government  arrested. 

Articles  829  to  832  of  the  Code  of  Practice  declare,  that  the  writ  of  manda- 
mus is  an  order  issued  in  the  name  of  the  State,  by  a  tribunal  of  competent  ju- 
risdiction, and  addressed  to  an  individual,  or  corporation,  or  court  of  inferior 
jurisdiction,  durecting  the  performance  of  some  certain  act,  appertaining  to  their 
duties ;  that  the  object  of  this  order  is  to  prevent  a  denial  of  justice  ;  and  that 
this  order  may  be  issued  at  the  discretion  of  the  Judge,  even  when  a  party  has 
other  means  of  rdief,  if  the  slowness  of  ordinary  legal  forms  is  likely  to  produce 
such  a  delay  that  the  public  good  and  the  administration  of  justice  will  suffer 
from  it. 

Judgment  npon  the  rules  in  these  consolidated  cases  affirmed,  with  costs. 
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R.  W.  McRae  V,  His  Creditors. 

A  creditor  who  has  a  privilege  on  proper!}*  surrendered  by  an  insolvent  to  his  creditors,  has  a  right  to 
obtam  an  order  for  the  sale  of  the  property  Tor  cash,  to  satisfy  his  debt,  bat  the  proceeds  of  the  sale 
are  to  be  disuibuted  upon  a  tableau  filed  and  homologated. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Railiff,  J., 
presiding.  A.  Prevosty  and  Clark  (ft  Batprie,  for  appellant.  Brewer,  Collins 
(ft  Leachf  and  E.  FkiUips,  for  appellees. 

Buchanan,  J.  Thfympwn,  Hieronymus  <ft  Co,,  creditors  upon  the  schedule  of 
the  insolvent,  voted  at  the  meeting  of  creditors  for  the  sale,  for  cash,  of  certain 
mules  surrenderd  by  the  insolvent,  and  upon  which  said  Thompson,  Hieronymus  <ft 
Co.  claimed  the  vendor's  privil^e. 

This  meeting  of  creditors  was  held  on  the  17th  of  April,  1858.  On  the  8th 
of  June,  1858,  a  rule  was  taken,  by  Thompson,  Hieronymus  d&  Co,,  on  the  syndic 
to  sell  the  mules  for  cash.  The  syndic  answered  this  rule  by  declaring  that  he 
did  not  know  whether  the  mules  sold  by  the  movers  to  the  insolvent  were  in  his, 
the  syndic's,  possession ;  and  that  he  had  been  informed  that  the  insolvent  had 
disposed  of  many,  if  not  all  of  them,  before  his  surrender  of  property.  There 
are  other  matters  pleaded  in  the  answer  to  the  rule,  which  dQ  not  require  notice. 

Upon  the  issue  thus  joined,  it  was  proved  that  the  movers  had  sold  to  the  in- 
solvent, before  his  failure,  fifteen  mules,  of  which  the  price  is  unpaid  ;  and  that 
twelve  of  the  said  mules  are  now  on  the  phintation  surrendered  by  the  insolvent, 
and  in  the  possession  of  the  syndic. 

The  District  Court  made  the  rule  absolute,  and  the  syndic  appealed. 

There  was  no  error  in  the  judgment  of  the  District  Court,  ordering  the  twelve 
mules  to  be  sold ;  and  the  rights  of  the  other  creditors  are  sufficiently  protected 
by  that  decree,  which,  while  it  recognizes  the  vendor's  privilege,  directs  that  the 
debt  be  paid  by  the  syndic,  in  due  course  of  administration.  This  can  have  no 
other  meaning  than  that  the  proceeds  of  sale  are  to  be  distributed,  upon  a  tableau 
filed  and  homologated. 

There  can  be  no  question  of  the  obligation  of  a  syndic  to  sell,  with  all  practi- 
cable expedition,  according  to  the  terms  fixed  by  the  meeting  of  creditors,  the 
property  surrendered  by  the  insolvent. 

The  appellees  have  filed  an  answer  to  tfie  appeal,  asking  for  damages  for  a  fri- 
volous appeal. 

As  the  judgment  appealed  from  was  not  a  money  judgment  against  the  appel- 
lant, the  Article  907  of  the  Code  of  Practice  cannot  be  well  applied.  Long  v. 
Robinson,  13th  An.  467.  Besides,  to  mulct  the  syndic,  appellant,,  in  his  repre- 
sentative capacity  for  a  frivolous  appeal,  would  either  inflict  a  penalty  upon  in- 
nocent parties,  (the  mass  of  the  creditors  represented  by  the  syndic,)  or  would 
be  making  a  new  party  to  the  appeal,  namely,  August e  Provost y,  personally, 
which  we  do  not  feel  at  liberty  to  do. 

Judgment  affirme<l,  with  costs. 
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F.  M.  Jackson  et  al.  v.  A.  M.  Joneb  et  al. 

Those  who  possess  not  for  theinselves,  but  in  the  name  of  another,  cannot  cliango  the  nature  of  their 
tenure  so  an  to  acquire  the  legal  possession  which  is  the  btusis  of  a  title  by  prescription. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
Hyncs  d  Snyder ,  for  plaintiffs  and  appellants.     &u>rt  «6  Parham,  for  defen- 
dants. 

Cole,  J.  On  the  18th  of  Jaly,  1836,  by  virtue  of  the  Act  of  the  Legislature 
of  the  2d  April,  1835,  and  that  of  the  7th  of  March,  1836,  authorizing  a  certain 
disposition  of  Public  School  Lands  situated  in  the  parishes  of  Carroll  and 
Natchitoches,  the  trustees  for  the  Public  School  Fund  for  ward  number  one,  in 
the  parish  of  Carroll,  caused  to  be  sold  at  public  auction  a  lease  for  fifty  years  of 
lot  number  four  of  section  28,  in  township  17,  B.  13  E.,  containing  one  hundred 
and  forty-four  acres.    Sess.  Acts,  1835,  p.  225  ;  Sess.  Acts,  1836,  p.  102. 

At  the  sale,  James  W,  Wall  became  the  purchaser  of  the  lease  for  a  certain 
sum,  for  which  he  executed  his  five  several  promissory  notes,  each  for  the  sum  of 
one  thousand  two  hundred  and  nine  dollars  and  sixty  cents,  payable  to  the  order 
of,  and  endorsed  by  H.  P.  Morancy,  and  severally  maturing  on  the  18th  of  July 
of  each  year  after  ihe  date  of  the  sale  aforesaid. 

This  suit  is  instituted  against  the  administrator  of  the  estate  of  Wall 
and  against  JoneSf  who  purchased  the  lease  of  Wall  upon  the  four  notes  last 
maturing. 

Plaintiff  ask  that  the  defendants  may  be  decreed  to  surrender  unto  them  the 
land  sold,  as  aforesaid,  or.  to  pay  the  notes  and  interest. 

The  plea  of  prescription  of  ten  years  was  filed  by  the  defendants  and  was  sus- 
tained by  the  court. 

Plain tifis  have  appealed,  but  have  made  no  appearance  in  this  court. 

By  virtue  of  the  resolutory  condition  implied  in  all  commutative  contracts,  the 
plaintiffs  are  entitled  to  a  dissolution  of  the  lease,  or  to  the  amount  of  the  notes. 
C.  C.  2041.  But  this  action  is  prescribed  by  the  lapse  of  ten  years  from  the 
time  when  the  defendants  were  in  default  for  the  price.  C.  C,  Art  3508  ;  George 
V.  Leww,  11  An..  656. 

In  affirming  the  judgment,  we  would  remark,  that  we  consider  the  plea  of 
prescription  of  ten  years,  which  has  been  plead  in  this  case,  as  barring  the  action 
for  the  dissolution  of  the  contract  of  lease,  and  not  as  giving  a  title  to  the  land  to 
the  defendants,  by  virtue  of  Article  3437  of  the  Civil  Code,  by  which  immovables 
are  prescribed  for  by  ten  years  when  the  possessor  has  been  in  good  faith,  and 
held  by  a  just  title  during  that  time,  and  so  we  understand  the  judgment  of  the 
District  Court. 

Defendants  did  not  possess  the  land  for  themselves,  but  held  it  as  lessees,  and 
they  cannot  change  the  nature  of  their  tenure.  Those  who  possess,  not  for  them- 
selves, but  in  the  name  of  another,  as  farmers,  depositaries,  and  others  who 
acknowlegc  an  owner,  cannot  acquire  the  legal  possession,  because,  at  the  com- 
mencement of  their  possession,  they  had  not  the  intention  of  possessing  for 
themselves,  but  for  another.    C.  C,  Arts.  3404,  3449,  3455. 

The  plea  of  prescription  of  five  years  was  also  made  by  the  administrator  of 
the  estate  of  Wall. 
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This  plea  is  also  valid.    The  notes  were  prescribed  after  the  lapse  of  five  years        J^c^w 
from  their  maturity,  and  the  mortgage  given  to  secure  their  payment  being  a        Joan. 
mere  accessory,  was  extinguished  with  them.    C.  C,  3505  ;  Succession  of  Linder- 
man,  3  An.,  p.  714. 

Judgment  aflSrmed,  with  costs. 


Maby  Sturges  and  Husband  v.  The  Shemfp — L.  Doughty  et  als. 

Interveners. 

A  jadgmeni  against  the  administrator  of  a  succession  recognizing  the  claim  of  a  creditor,  and  ordering 
It  to  be  placed  on  a  tabloaa  of  distribution  Is  binding  npon  the  heirs,  unless  obtained  through  flraud 
or  error. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Haralson, 
J.,  presiding.  /.  dt  C.  McVea,  for  plaintiffe.  /.  0.  Fuqua,  for  Heirs  of 
Nettle.    R.  J,  Bowman,  for  intervenors  and  appellants. 

Land,  J.  A  slave  belonging  to  the  succession  of  John  B.  Gerald,  late  of  the 
parish  of  East  Feliciana,  was  sold  in  pursuance  of  an  order  of  court  by  the  Sheriff, 
to  eflect  a  partition  between  the  heirs  of  the  deceased. 

The  plaintiffi  injoined  the  Sheriff  from  paymg  the  proceeds  to  the  heirs,  on  the 
ground  that  they  are  creditors  of  the  succession,  and  are  entitled  to  the  same  in 
payment  of  their  debts. 

The  heirs  opposed  the  demand  of  the  creditors  with  the  plea  of  prescription  of 
one,  two,  three,  five  and  ten  years. 

ITieodore  B,  Gerald  was  appointed  administrator  of  the  succession.  He  filed 
an  account  and  tableau  of  distribution,  which  were  opposed  by  the  plaintifis. 

The  daims  of  the  plaintiff  had  been  previously  approved  by  the  administra- 
tor. 

On  the  trial  of  the  oppositions,  the  administrator  was  condemned  to  pay  the 
amount  claimed  by  the  plaintifls,  and  his  tableau  ordered  to  be  amended  accord- 
ingly. 

The  judgment  recognizing  the  plaintifiEs'  claims  and  homologating  the  tableau, 
was  sogned  on  the  11th  of  February,  1854,  and  this  suit  was  commenced  in 
January,  1855. 

The  claims  of  the  plainti£b  were  mei^  in  the  judgment,  which  is  binding  upon 
the  hevs,  (unless  obtained  through  fraud  or  error,)  and  which,  of  course,  was  not 
prescribed  at  the  time  of  the  commencement  of  this  suit  3  An.  36  ;  8  B.  497 ; 
4M.  456;  3L.194;  C.  P.  123. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 

Mkkbick,  G.  J.,  having  been  of  counsel,  recused  himself. 
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S.  S.  White  v,  G,  W.  Purnell. 

A  Judgment  In  an  action  of  boandary  cannot  form  ns  a£^udioala  as  to  the  right  of  property. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Ratliffy  J. 
Muse  d  Hardee  and  Bowman  «6  Delee,  for  plaintiff.  /.  d  C.  McVea,  for 
defendant 

Land,  J.  This  is  an  action  sounding  in  damages,  for  an  alleged  trespass  to  a 
tract  of  land,  which  is  claimed  by  both  plaintiff  and  defendant.  # 

The  only  question  for  decision  is,  whether  a  judgment  rendered  in  ''  an  adim 
of  boundary  "  forms  res  adjudicata,  as  to  the  title  of  the  land,  between  the  parties 
to  the  suit. 

Article  825  of  the  Civil  Code  provide,  that  the  action  of  boundary  may  he  in- 
stituted, not  only  by  the  owner,  but  by  any  person  who  possesses  as  owner,  and 
his  neighbor  cannot  require  proof  of  his  right  of  property. 

It  seems  to  be  clear  that  where  the  defendant  is  precluded  from  requiring  proof 
of  title,  and  the  question  of  title  therefore  excluded,  that  a  judgment  in  an  action 
of  boundary  cannot  form  res  adjudicata  as  to  the  right  of  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 


B.  Ca2E,  Administrator,  v,  W.  B.  Robertson. 

The  petitory  action  can  only  be  maintained  by  one  in  whom  the  legal  title  is  vested,  or  by  his  legal 
representative. 

APPEAL  Irom  the  District  Court  of  the  Parish  of  West  Baton  Bouge,  -Bea/e,  J. 
S,  P.  Oreent  for  plaintiff  and  appellant.     W.  B.  Robertson^  in  pro,  per. 

Land,  J.  This  suit  was  dismissed  on  an  exception,  and  the  question  to  be  de- 
termined is,  whether  the  administrator  of  a  deceased  vendor  can  maintain  a  peti- 
tory action  against  a  party  in  possession  of  the  land  sold,  when  the  vendee  himself 
does  not  complain. 

Pierre  Blanckard  sold  the  land  in  dispute  to  Jokn  Nolan,  who  sold  to  Henry 
W.  AUen  and  Wmiam  Nolan,  and  WiUiam  Nolan  sold  to  John  T.  Nolan,  and  the 
plaintiff  in  this  action  is  the  administrator  of  Pierre  Blanchard,  who,  after  the 
institution  of  the  suit,  caused  the  dative  testamentary  executor  of  John  Nolan  to 
be  joined  as  a  party  plaintiff. 

Article  44  of  the  Code  of  Practice  provides,  that  the  plaintiff  in  an  action  of 
revendication  must  make  out  his  title,  otiierwise  the  possessor,  whosoever  he  he, 
shall  be  discharged  from  the  demand. 

A  petitory  action  can  only  be  maintained  by  one  in  whom  the  Iqgal  titie  is 
vested,  or  by  his  legal  representatives. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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Breaux  v.  Gallusseaux,  Testamentary  Executor. 

A  BoncopatiTe  will  by  pabUo  act  is  nail,  if  dictated  in  a  langaa^  not  nnderatood  by  one  of  the  atteating 
witDeeees. 

The  want  of  capacity  of  one  of  the  witncsaes  to  attest  what  was  done,  could  not  be  supplied  by  the  testi- 
mony of  the  notary  and  the  two  other  witnesses,  that  the  dispositions  of  the  will  were  explained  by 
the  notary  to  the  witness,  who  was  not  able  to  understand  them  from  the  dictation  of  the  notary. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  BeaU,  J. 
A,  Talbot  and  Lea  4t  Marr,  for  plaiotiff.    Z.  Lahauvey  for  defendant. 

Mbrrick,  C.  J.  This  sait  is  brought  to  set  aside  the  hist  will  of  Fdix  Breaux, 
deceased.  The  will  was  a  nuncupative  will,  executed  before  a  notary  and  three 
witnesses. 

It  appears  to  have  been  dictated  by  the  testator  to  the  notary  in  the  French 
language. 

One  of  the  attesting  witnesses  did  not  understand  the  language  in  which  the 
will  is  written  sufficiently  to  comprehend  what  was  said,  and  he  now  says  after 
being  shown  the  will,  that  he  cannot  read  the  French  portions  of  the  will  at 
aU. 

To  supply  the  defect,  defendant  interrogated  the  witness,  on  the  cross-ex- 
amination,'to  show  that  the  testator  had  explained  in  English,  after  the  will  was 
read,  that  he  gave  the  house  and  lot  and  negro  man  to  the  legatee,  Dequese. 

The  notary  public  was  also  offered  (but  his  testimony  was  rejected)  to  prove 
that  he  had 'explained  .in  English  to  the  witness,  the  disposition  in  the  will  in 
ikvor  of  said  Dequese, 

This  disposition  did  not  even  comprise  the  entire  will,  as  it  instituted  the  grand- 
diildren  of  the  testator  his  universal  legatees,  and  appointed  an  executor. 

It  seems  to  us  that  the  testimony  received  and  offered  oould  not  be  received 
to  supply  the  want  of  capacity  in  the  witness  to  attest  what  was  done.  For  the 
notarial  act  is  then  no  longer  the  repository  of  the  last  will  of  the  testator,  but 
it  is  confided  to  the  memory  of  the  notary  and  the  witnesses  speaking  French, 
whose  testimony  is  required  to  complete  the  will.  How  does  the  witness  speaking 
English  know  but  there  may  not  have  been  some  other  thing  dictated  in  French 
which  was  omitted  by  the  notary,  or  some  condition  annexed  to  the  bequest 
which  does  not  now  appear  7  The  will,  therefore,  as  written,  rests  upon  the  testi- 
mony of  the  notary  and  two  witnesses,  and  is  not  a  compliance  with  the  law.  See 
Herbert's  Heirs  v.  Herbert's  Heirs,  11  L.  R  361,  and  Bordelon  v.  Baron,  11  An. 
676  ;  4  Marcade,  No.  69,  p.  42. 

If  the  defendant,  Josephine  Dequese,  is  entitled  to  recover  for  her  services  ren- 
dered the  testator  on  the  acknowledgment  contained  in  the  will,  considered  as  a 
private  writing,  upon  being  corroborated  by  other  proof,  the  decision  in  this  case 
will  be  no  bar  to  an  action  to  be  instituted  by  her  against  the  heirs  of  the  same. 

Judgment  afiirmed. 


30 
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A.  ORAtraKARD  V.  J.  Lombard. 

A  Btatoment  by  the  Clork,  in  his  minatee  of  the  testimony  taken  on  the  trial,  that  certain  evidence  wis 
ol^ected  to,  does  not  dispense  with  the  necessity  of  a  bill  of  exceptions  to  the  reception  of  the 
evidence. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Haralson,  J. 
T.  /.  dt  W,  H,  Cody,  for  plaintiff  and  appellant.  U.  B.  &  E.  PhiUips,  for 
defendant 

Buchanan,  J.  James  Vignes,  who  wrote  the  document  under  which  defendant 
claims  the  land  in  controversy,  was  called  by  defendant  to  prove  the  execution  of 
said  document  by  plaintiff. 

The  same  witness  was  called  by  plaintiff  to  rebut,  and  swore  that  the  intention 
of  the  parties  was,  that  the  agreement  to  sell  the  hind  should  be  null  and  void, 
unless  an  act  of  sale  was  passed  on  or  before  the  date  specified  in  the  document, 
to-wit,  the  20th  February,  1854.  By  a  note  of  the  Clerk  in  the  minutes  of  testi- 
mony, we  are  informed  that  defendant  objected  to  this  testimony  of  Vignesj  on 
the  ground  that  it  adds  to  and  takes  from  the  written  document,  and  that  testimony 
is  inadmissible  to  vary  or  contradict  a  written  act  No  bill  of  exceptions  was 
taken,  however,  in  the  form  required  by  the  Code  of  Practice. 

The  objection  is,  therefore,  disregarded,  and  this  testimony  considered  as  if 
received  without  objection. 

The  last  clause  of  the  document  A  reads  as  follows :  "  The  parties  above 
named  obligate  themselves  to  pass  the  act  of  sale  of  said  land  on  or  before  the 
20th  of  February  next,  1864" 

The  witness,  Vignes,  explains  the  meaning  of  the  parties  to  have  been,  that  this 
date,  of  the  20th  February,  1854,  was  the  term  limited  for  the  performance  of  the 
agreement,  and  beyond  which  it  should  not  be  operative.  He  says  he  was 
"  directed  by  the  parties,  at  the  time  of  the  drawing  up  of  the  agreement  marked 
A,  to  stipulate  that  unless  the  agreement  was  complied  with  on  or  before  tlie  20th 
February,  1854,  that  the  agreement  was  to  be  null  and  void,  and  that  he,  witness, 
considered  that  the  clause  in  the  agreement  was  equivalent  to  that ;  and  that  is 
the  reason  why  he  drew  it  up  in  that  way." 

It  is  neither  alleged  nor  proved,  that  any  act  of  sale  was  made  within  the  term 
they  limited.  The  defendant's  answer,  setting  up  the  agreement  to  sell,  as  his 
title,  was  filed  the  22d  December,  1857,  nearly  four  years  after  the  expiration  of 
the  term ;  and  there  is  no  all^ation  of  a  tender  on  his  part  of  the  price  stipa- 
lated  to  be  paid. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgmont  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  for  plaintiff  against  defendant  for  the 
possession  and  ownership  of  the  land  mentioned  in  the  petition,  namely,  the  undi- 
vided third  of  sections  107, 108,  and  115  of  township  6  south,  of  range  9  east ; 
the  half  of  section  109  in  the  same  township ;  and  eighty  acres  of  section  114  in 
the  same  township ;  and  that  the  defendant  and  appellee  pay  costs  of  suit  in  both 
courts. 
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Succession  of  James  Lynch. 

The  obligatioQ  of  tho  security  on  ■&  adminlatrator'a  bond  can  be  enforced  at  once  without  proceedhiga 
against  the  estate  of  the  principal,  which  is  shown  to  be  insolvent  by  a  tableau  of  distribution  filed 
in  the  due  course  of  administration. 

APPEAL  from  the  Second  District  Ooart  of  New  Orleans,  Morgan^  J. 
T.  H.  Clack,  and  A.  Robert,  for  opponents  and  appellants.    P.  E.  Bonford* 
for  appellee. 

Cole,  J.  The  decedent,  James  Lynch,  with  his  wife,  Margaret  Lynch,  and 
their  child,  Julia,  were  lost  on  the  steamship  Artie,  on  the  27th  of  September, 
1854. 

The  administrator  of  the  estate  of  James  Lynch  having  filed  an  account,  Jere- 
miah Barrett  filed  an  opposition  to  it,  ckiming  to  be  placed  thereon  as  heir  of 
Margaret  Lynch,  allying  that  he  was  the  nearest  surviving  relative,  being  her 
brother ;  that  in  fact,  and  by  presumption  of  law,  the  wife  survived  her  child,  and 
that  therefore,  the  opponent  as  such  nearest  of  kin,  is  entitled  to  one-half  of  the 
net  proceeds  of  the  succession,  his  deceased  sister's  portion  as  wife  in  com- 
rnnnity. 

There  was  judgment  against  the  claim  of  Jeremiah  Barrett,  and  he  has  ap- 
pealed. 

The  District  Judge  was  of  opinion  that  the  relationship  ckimed  never 
existed. 

It  appears  that  opponent  and  Mrs.  Lynch  were  regarded  by  many  of  their 
friends  as  brother  and  sister. 

Opponent  was  however  known  to  some  persons  by  the  name  of  Edward 
Wright, 

He  has  sought  to  invalidate  the  effect  of  this,  by  establishing  it  to  be  usual 
among  sailors  often  to  change  their  names,  and  that  his  occupation  was  that  of  a 
sailor. 

The  letter  addressed  by  opponent  to  Mrs.  Lynch,  under  the  name  of  Edward 
Wright,  in  conjunction  with  his  answer  to  interrogatories,  and  the  declaration  of 
Mrs.  Lynch  in  her  lifetime,  of  the  nature  of  the  relationship  between  her  and  op- 
ponent, have  created  much  doubt  in  our  minds  as  to  the  legitimacy  of  his 
claim. 

There  are  certain  expressions  in  the  letter  which  negative  the  particular  rela- 
tionship now  contended  for. 

A  careful  consideration  of  the  effect  of  the  whole  of  the  testimony  induces  the 
belief  that  the  District  Judge  did  not  err  in  rejecting  his  demand. 

E.  A.  Bienvenu,  curator  of  Pierre  Gabriel  Clermont,  an  absentee,  asks  to  be 
placed  on  the  tableau  of  the  succeasion  of  Lynch,  in  his  capacity  of  curator  of 
Clermont,  for  $8,263  17,  with  interest,  on  the  ground  that  one  Masson  was  here- 
tofore appointed  curator  of  Clermont,  and  that  he  gave  bond  in  the  sum  of 
$15,000,  with  James  Lynch  as  one  of  his  sureties.  That  subsequently  Masson 
died,  and  his  succession  was  insolvent ;  that  consequently,  Lynch,  as  one  of  his 
securities,  is  bound  to  pay  the  deficit  due  by  his  succession  on  the  amount  received 
by  him  as  curator  of  Clermont,  which  is  $8,263  17 ;  and  Bienvenu  asks  that  the 
tableau  of  Lyndi  be  amended  in  this  respect. 
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^'^LnS"  *  '^®  District  Goart  was  of  opinion  that  this  was  not  the  proper  manner  of 
prosecnting  his  claim,  and  dismissed  it  without  interfering  in  any  manner  with 
any  right  which  the  curator,  Bieuvenu,  may  have,  to  proceed  by  any  other 
action. 

We  are  of  opinion  that  the  amendment  ought  to  have  been  allowed. 

The  sixth  section  of  the  Act  of  1842  provides,  "  That  the  courts  of  probate 
shall  have  exclusive  cognizance  of  all  suits  or  actions  against  sureties  on  the  bonds 
of  appeal,  and  all  others  which  they  are  bound  by  law  to  receive  or  exact  from 
appellants  and  administrators,  tutors,  curators  and  testamentary  executors  gener- 
ally ;  and  no  such  suit  shall  be  instituted  against  the  security  until  the  necessary 
steps  have  been  taken  to  enforce  payment  against  the  principal."  Sess.  Acts  of 
1842,  p.  302, 2  6. 

This  section  declares  that  the  newssary  steps  must  be  taken  to  enforce  payment 
against  the  principal ;  it  does  not  explain  what  are  the  necessary  steps.  When, 
as  in  the  case  at  bar,  the  principal  is  dead,  and  a  tableau  of  his  sncceesion  has 
been  filed,  from  which  it  appears  that  his  estate  will  not  be  able  to  pay  the  whole 
of  his  obligations,  and  when  also  the  security  upon  one  or  more  of  his  obligations 
IS  deed,  and  a  tableau  of  his  succession  has  been  filed,  we  are  of  opinion,  insach 
a  case  as  this,  that  the  obligation  can  be  enforced  at  once  against  the  estate  of  the 
security,  and  that  it  is  not  necessary,  under  such  a  state  of  facts,  to  proceed  by 
rule  or  other  mode  against  the  estate  of  the  principal,  to  show  cause  why  it  should 
not  pay  the  amount  due. 

The  rule  or  other  process  cannot  be  deemed  necessary,  because  the  tableau  of 
the  principal  already  filed  establishes  that  the  whole  amount  could  not  be  paid,  as 
the  estate  is  partially  insolvent. 

It  would  be  then  useless  to  resort  to  a  rule  or  other  process,  when  it 
IS  ahready  known  that  the  estate  of  the  principal  cannot  satisfy  the  whole  of 
the  claim. 

If  such  a  course  were  deemed  necessary,  it  would  in  the  present  case  work  the 
greatest  injustice. 

The  creditor  would  be  obliged  to  wait  until  the  estate  of  the  principal  was 
finally  settled,  so  that  it  could  be  exactly  known  what  portion  of  the  obligation 
oould  be  paid  by  the  same.  In  the  mean  time,  the  estate  of  the  security  might 
be  settled,  and  the  balance  of  the  estate  might  be  paid  ever  to  foreign  heirs,  and 
the  creditor  would  be  obliged  to  resort  to  foreign  tribunals  to  recover  from  the 
different  heirs  the  portion  due  by  each  of  them  upon  his  claim.  AUey  v.  Haw- 
thorn, 1  An.,  p.  126 ;  Wells  v.  Roach  etal.,  10  An.  545. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Oourt  be  amended  as  follows,  to-wit :  that  the  part  thereof  which  dismisaeB 
the  opposition  of  A,  E,  Bienvenu,  curator  of  Clermont^  be  avoided  and  reversed ; 
that  the  opposition  of  A.  E,  Bienvenu,  curator  of  Clermont,  be  maintained  for 
the  sum  of  98,263  17,  with  1^  interest  from  the  29th  June,  1856  ;  that  the 
account  presented  by  Lyneh's  curator  be  amended  so  as  to  place  thereon  Bienvenu, 
curator  of  the  absentee,  Pierre  Gabriel  Clermont,  for  the  ssdd  sum  of  $8,263  17, 
with  interest  as  aforesaid ;  that  the  account  so  amended  be  approved  and  homolo- 
gated, and  the  fhnds  be  distributed  accordingly ;  that  the  costs  of  the  lower  coart 
upon  the  opposition  of  Jeremiah  BarrOt  be  paid  by  himself,  and  that  those  upon 
the  opposition  oiBienvenu,  curator,  be  paid  by  the  estate ;  that  the  judgment  eo 
amended  be  affirmed  ;  that  one-half  the  costs  of  appeal  be  paid  by  the  estate,  and 
one-half  thereof  by  Jeremiah  Barrett, 

Digitized  by  VjOOQ IC 


NEW  ORLEANS,  APRIL.  1859.  23T 


B.    Hatnes,  Liquidator,  v,   John   A.    Harbour — Gordon   A.    Smith, 

Warrantor.  44 


I  14    837 
The  property  tMinks  In  Louisiftna  Oirnish  an  exception  to  the  rule,  that  the  creditor  who  holds  under  {  46  1104 

two  mortgages  of  unequal  rank  on  the  same  property,  and  who  has  caused  the  property  to  bo  sold  to  I  14    287| 

mtiary  his  Junior  mortgage,  cannot  be  allowed  to  sell  it  a  second  time  to  satisfy  his  senior  mortgage.  |fll6  g09| 

Tbe  property  mortgaged  for  the  subscriptioa  tothe  stock  of  the  bank  is  liable  in  the  hands  of  a  third 
poflBessor,  although  it  has  been  previously  sold  at  tho  instance  of  the  bank,  to  enforce  tbe  payment 
of  the  stock  loan  secured  by  the  same  mortgage. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Ratliff,  J. 
J.  McVea,  for  plaintiff.  /.  0.  Ftt^ua,  for  defendant.  U,  B.  <&  E.  Phillips 
and  Hardesty  i&  Keman,  for  warrantor  and  appellant. 

Buchanan,  J.  This  is  an  hypothecary  action  against  a  third  possessor  of  land 
mortgaged  to  the  Clinton  and  Port  Hudson  Railroad  Co.,  for  the  security  of  202 
shares  of  the  capital  stock  of  said  company,  subscribed  by  Thomas  A.  Cabarras  & 
Co.f  and  for  the  repayment  of  such  loans  as  should  be  made  upon  the  said  stock. 
The  mortgage  was  dated  30th  November,  1835. 

7*.  A,  Cabarras  &  Co,  borrowed  upon  this  stock  of  the  company,  on  the  17th 
Febnuuy,  1838,  the  sum  of  nine  thousand  and  ninety  dollars. 

This  loan  was  not  paid  at  maturity  nor  renewed,  and  the  oommissioners  of 
liquidation  ot  the  company  caused  executory  process  to  be  issued  for  the  amount 
of  Uie  loan  upon  the  mortgage,  under  which  the  land  now  in  possession  of  defend- 
ant was  seized,  and  on  the  2d  September,  1843,  was  sold  by  the  Sheriff  to  Gordon 
S/nith  for  eight  thousand  dollars  cash. 

This  sale  was  made  subject  to  the  liens  and  mortgages  of  whatever  kind  they 
might  be,  contained  in  the  certificate  of  mortgages  produced  at  the  sale. 

In  March,  1852,  this  court  affirmed  a  judgment  of  the  District  Court  of  East 
Feliciana,  which  decreed  that  the  liquidator  of  the  Clinton  and  Port  Hudson 
Railroad  Co.  should  proceed  to  collect  of  the  several  stockholders,  such  contribu- 
tion upon  their  subscriptions  of  stock,  as  should  be  necessary  to  meet  certain 
outstanding  bonds  of  the  company,  held  by  the  New  Orleans  Gas-light  Co.  and 
others.    See  case  reported  in  7th  An.  114. 

On  the  18th  October,  1852,  Gordon  Smith  sold  to  defendant,  John  A.  Harbour ^ 
the  land  which  the  former  had  purchased  at  Sheriff's  sale  as  aforesaid  ;  the  parties 
to  this  conveyance  consenting  to  waive  the  production  of  a  certificate  of  mort- 
gages by  the  notary,  and  the  vendor  warranting  the  vendee  specially  against  the 
Clinton  and  Port  Hudson  Railroad  and  Banking  Co.  This  sale  was  made  for 
the  price  of  three  thousand  dollars  ;  $1000  in  an  acceptance  due  1st  January, 
1854,  91000  in  a  note  due  Ist  January,  1855,  and  $1000  in  a  note  due  1st 
January,  1856.  The  acceptance  was  paid  at  maturity — the  notes  are  still  un- 
paid. 

In  compliance  with  the  decree  above  mentioned  the  liquidator  made  a  call  of 
three-fifths  of  the  stock ;  and  in  April,  1854,  instituted  this  action  for  three- 
fifths  of  the  stock  subscribed  by  T,  A,  Cabarras  dt  Co.,  alleging  John  A.  Harbour 
to  be  in  possession  of  the  land  mortgaged  to  secure  said  stock,  and  prayed  that 
Harbour  might  be  cited,  and  the  land  sold  to  pay  the  sum  of  twelve  thousand 
one  hundred  and  twenty  dollars,  being  three-fifths  of  the  amount  of  Cabarras  dk 
Co.'s  subscription. 
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BxYixva  HarJiOur  answered,  admitting  his  possession  of  the  mortgaged  premises ;  allied 

Harbour.  his  purchase  from  Smith,  his  payment  of  one  thousand  dollars  on  account  of  said 
purchase,  and  that  he  had  made  valuable  improvements  on  the  land — cited  his 
vendor,  Gordon  A.  Smith,  in  warranty,  and,  in  case  of  eviction,  prayed  for  judg- 
ment against  his  warrantor  for  restitution  of  the  money  paid  and  notes  unpaid, 
and  for  five  thousand  dollars  additional,  being  the  alleged  value  of  defendant's 
improvements. 

The  warrantor,  Smith,  pleads  the  general  issue,  admits  the  sale  to  Harbour, 
avers  that  he  purchased  in  good  faith  at  a  sale  made  at  the  instance  of  plaintiff 
for  $8000,  which  he  paid  in  obligations  of  the  company,  worth  at  the  time  of  pay- 
ment sixty  cents  in  the  dollar ;  prays  that  the  demands  of  plaintiff  and  defendant 
be  rejected,  and,  in  the  alternative,  that  he  be  replaced  in  the  condition  he  was  in 
before  his  purchase  at  Sheriff's  sale,  crediting  upon  plaintiff's  demand  the  amount 
paid  by  warrantor  for  the  property. 

The  case  was  tried  by  a  jury,  who  found  for  plaintiff  against  defendant,  and  for 
defendant  against  Smith,  warrantor,  for  two  thousand  dollars  improvements,  for 
one  thousand  dollars  draft  paid,  and  for  the  return  of  the  two  notes  of  defendant 
unpaid.  Judgment  having  been  rendered  upon  this  verdict,  the  warrantor  ap- 
pealed after  vainly  seeking  a  new  trial. 

The  appellant  urges,  as  against  the  plaintiff,  that  the  creditor  who  holds  two 
mortgages  of  unequal  rank  on  the  same  property,  and  who  has  caused  the  pro- 
perty to  be  sold  to  satisfy  his  junior  mortgage,  cannot  be  allowed  to  sell  it  a  second 
time  to  satisfy  his  senior  mortgage.  This,  as  a  general  proposition,  is  true.  But 
these  property  banks  as  they  are  called,  of  which  so  many  were  chartered  by  the 
State  of  Louisiana  about  twenty  or  thirty  years  ago,  and  of  which  the  Clinton 
and  Port  Hudson  Railroad  and  Banking  Co.  was  one,  furnish  an  exception  to 
the  rule,  which  results  from  their  peculiar  organization. 

The  capital  upon  which  those  banks  did  business  was  the  price  of  bonds  sold 
in  the  market,  which  were  secured  by  mortgage  of  the  property  of  the  individual 
stockholders.  It  was  confidently  expected,  that  the  profits  of  their  business  would 
enable  those  banks  to  pay  their  bonds  in  full  at  maturity,  without  calling  upon 
the  stockholders  for  contribution.  The  subscriptions  to  the  stock  were  not  pay- 
able in  cash  but  in  an  hypothecation  of  the  subscribers'  land  or  slaves,  to  the 
amount  of  the  subscription.  The  lure  held  out  to  proprietors  of  lands  and  slaves 
to  encumber  their  property  in  this  manner  consisted  in  a  credit  of  fifty  per  cent 
upon  their  stock,  to  which  they  were  entitled  in  the  shape  of  loans,  of  which  the 
capital  was  reimbursable  in  a  long  series  of  years.  In  order  to  secure  the  bank 
against  loss  upon  such  loans,  the  mortgage  given  by  the  stockholder  at  the  time 
of  subscribing  for  stock  was  made  to  include  a  mortgage  for  the  repayment  of 
stock  loans.  These  acts  of  mortgage  were  thus  double  obligations  with  one 
obligor,  but  two  distinct  obligees.  And  this  court  decided  in  the  case  of  Medcer 
v.  Clinton  and  Port  Hudson  Railroad  Co,,  2  An.  971 ,  that  the  two  hypotheca- 
tions were  of  unequal  cank  ;  thai  for  the  security  of  the  stock,  taking  effect  from 
the  date  of  subscription ;  while  that  for  the  security  of  stock  loans,  only  dated 
from  the  time  of  borrowing.  In  that  case  it  was  held,  that  a  Sheriff's  sale  in  a 
proceeding  upon  a  stock  loan  was  null,  unless  the  price  was  sufficient  to  cover  the 
older,  or  stock,  mortgage.  But  we  have  seen  that  in  the  sale  of  1843,  at  which 
this  appellant  became  the  purchaser,  this  difficulty  was  obviated  by  his  assumption 
of  the  stock  mortgage,  that  being  the  mortgage  mentioned  in  the  certificate  read 
by  the  Siieriff  at  the  sale,  and  which  is  in  evidence.    Neither  can  the  defendant 
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any  more  than  the  warrantor  pretend  iterance  of  the  existence  of  this  incnm-  hatkkb 

brance  on  the  property  at  the  time  of  the  conveyance  by  the  hitter  to  the  former.  hasbovb. 
For  it  is  mentioned  and  made  the  subject  of  a  special  warranty,  in  his  act  of 


The  judgment  appealed  from  is,  therefore  correct,  as  between  the  plaintiff  and 
defendant ;  and  we  have  next  to  examine  that  between  the  defendant  and  the 
warrantor. 

The  verdict  of  the  jury  is  without  doubt  correct,  so  far  as  regards  the  restitu* 
tion  of  the  price  of  sale.  But  we  are  not  satisfied  that  the  kirge  allowance  made 
for  improvements,  is  justified  by  the  record,  lliese  improvements  consist  of  a 
gin-house,  outhouses,  fences  and  repairs  to  dwelling-house. 

This  court  in  16th  La.  Rep.  421,  and  in  12th  Robinson,  255,  construed  the 
Article  2485  of  the  Civil  Code,  as  giving  the  right  to  the  evicted  possessor  to 
recover  of  his  warrantor,  only  the  increased  value  given  to  the  premises  by  the 
improvements.  And  in  the  case  of  D'Aquin  v.  Coiron,  3  La.  398,  ordinary  re- 
pairs,  necessary  for  the  enjoyment  and  cultivation  of  the  property,  are  not  im- 
provements, the  cost  of  which  the  vendor  is  bound  to  reimburse  to  his  vendee. 
We  notice,  moreover,  that  the  witnesses  gave  their  testimony  upon  the  trial  of 
this  case,  on  the  24th  April,  1858,  five  years  and-«rhalf  after  the  sale  from  Smith 
to  Harbour t  and  that  the  land  has  been  cultivated  by  defendant  as  a  cotton  planta- 
tion during  the  whole  of  this  time.  The  so  styled  improvements  proved  arc 
nothing  more  than  what  were  obviously,  most  strictly  necessary  for  carrying  on 
the  plantation  and  securing  the  crops.  And  we  do  not  view  it  as  either  legal  or 
equitable,  that  the  warrantor  who  sold  to  a  purchaser  with  notice  of  an  incum- 
brance, and  who  has  been  paid  but  a  small  portion  of  the  price  for  which  he  sold, 
should  pay  the  expenses,  or  any  portion  of  the  expenses,  of  making  six  crops  upon 
the  land  sold,  without  receiving  any  benefit  from  those  crops.  C.  C.  Art.  2531, 
paragraph  2  ;  Yeatmarij  Woods  <ft  Co,  v.  ErwiUy  lately  decided. 

It  IS,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
as  between  plaintiff  and  defendant,  be  affirmed ;  that  as  between  defendant  and 
warrantor  it  be  reversed ;  that  the  defendant,  John  A.  Harbour ,  recover  of  the 
warrantor,  Gordon  A,  Smith,  one  thousand  dollars  ;  that  the  said  Smith  restore 
to  said  Harbour  the  two  notes  of  one  thousand  dollars  each,  described  in  the 
answer ;  and  that  the  costs  of  the  District  Court  be  paid  by  the  warrantor,  those 
of  appeal  one-half  by  warrantor  and  one-half  by  defendant. 

Merrick,  C.  J.,  recused  himself  in  this  case. 


J.  S.  Hampton  v,  6.  W.  Watterston. 

The  verdict  of  a  Jury  in  these  words,  <<  Verdict  in  fkvor  of  plaintiff,"  is  not  sufficient  to  rorm  the  basiti 
of  »  Judgment. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  BeaUj  J.,  pre- 
siding.    W.  E.  Walker,  for  plaintiff.    H.  Duncan  and  C,  J,  Bradley,  for 
defendant  and  appellant 

Land,  J.    This  is  a  suit  by  the  endorsee  of  a  promissory  note  against  the 
maker. 
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HAioTcnr  Tho  defence  is,  a  transfer  of  tlie  note  after  matarity,  by  the.payee  to  the  plain- 

tiff, a  fiulore  of  consideration,  and  a  claim  in  reconvention  or  set  off  against  the 
payee. 

The  canse  was  tried  by  a  jury,  who  found  the  following  verdict :  *'  Verdict  in 
bvor  of  plaintiff." 

Upon  this  verdict,  a  judgment  was  rendered  against  the  defendant,  for  the 
sum  of  six  hundred  and  twenty-eight  dollars  and  eighty  cents,  with  interest  at  the 
rate  of  eight  per  cent  per  annum,  from  the  first  day  of  March,  1855. 

The  verdict  of  the  jury  was  incorrect,  and  not  sufficient  to  form  the  baas 
of  a  judgment  0.  P.  522  ;  Hosea  v.  Miles,  13  L.  109 ;  CoUins  v.  HamiUon, 
14  L.  343. 

As  the  defendant  unsuccessfully  applied  for  a  continuance  on  the  ground  of  the 
absence  of  witnesses,  and  as  the  testimony  of  the  payee  of  the  note  was  im- 
properly received,  to  which  a  bill  of  exceptions  was  taken,  we  will  remand  the 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  the  verdict  of  the  jury  set  aside,  and  the  cause  remanded  for  a  new  trial,  and 
that  the  plaintiff  pay  the  costs  of  this  appeal. 


State,  ex  rel.  Dubuisson,    v.   Thb   Judge   op  the   Second   District 

Court. 

A  ttupentive  appeal  does  oot  lie  flrom  a  Jadgment,  removing  tnm  office  the  llqaldator  of  Uie  aSUn  of  • 
partnerahip. 

ON  a  mandamus  to  the  Judge  of  the  Second  District  Court  of  New  Or- 
leans, Morgan,  J.    M,  Grivot,  for  the  reUtor. 

Land,  J.    This  is  an  application  for  a  mandamus. 

The  relator  being  the  curator  of  the  succession  of  John  TioiheU,  was  appointed 
liquidator  of  the  partnership  affairs  of  TvoiheU  d  Atkins,  and  was  afterwards 
removed  from  the  office  of  liquidator  by  a  judgment  of  the  Second  District 
Court 

From  this  judgment  of  removal,  the  relator  applied  to  the  District  Judge  for  a 
suspensive  appeal,  which  was  refused ;  and  he  now  takes  the  rule  in  this  case,  on 
the  Judge,  to  show  cause  why  he  should  not  be  commanded  to  grant  the  order  for 
a  suspensive  appeal. 

The  answer  of  the  District  Judge  shows  a  sufficient  cause  why  the  writ  of 
mandamus  should  not  be  granted. 

A  suspensive  appeal  will  not  lie  from  a  judgment  appointing  an  administrator, 
curator,  or  liquidator  of  succession  property ;  nor  will  a  suspensive  appeal  lie 
from  a  judgment  destituting  a  curator  or  liquidator,  when  a  further  admin- 
istration of  the  succession  property  is  necessary.  C.  C.  1113  j  C.  P.  580, 
1059 ;  5  An.,  518. 

From  sudi  judgments  a  devolutive  appeal  only  lies. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  rule  taken  in  this  case 
be  discharged  with  coats. 
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Z.  PoRCHK  V.  P.  M.  Moore,  Administrator,  et  al.  ^4  2A\\ 

The  donee  ia  a  universal  one  in  the  sense  of  Article  1539  of  tbe  Civil  Code,  when  the  donor  has  given 

to  liim  all  hid  property,  reserving  only  enough  to  himself  for  subsistence. 
Ttie  speciflcatioa  of  each  particular  thing  given,  in  the  act  of  donation,  does  not  change  the 

cbaracter  of  the  donatioo  so  as  to  avoid  the  obligation,  on  the  part  of  the  donee,  of  paying  the  debts 

of  the  donor. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Railiff,  J. 
A.  Provost y,  for  plaintiff.    F.  H,  Farrar  and  John  Yoist,  for  defendant  and 
and  appellant. 

Land,  J.  This  is  a  suit  to  recover  from  the  donee  a  debt  due  bfr  the  donor 
to  the  plaintiff,  at  the  date  of  the  donation. 

In  the  year  1852,  Onil  Bourgeat  made  a  donation  inter  vivos  of  certain  land 
and  slaves,  to  Constance  Dumoulin,  which  embraced  nearly  the  whole  of  his  pro- 
perty, reserving,  however,  as  a  charge  upon  the  property,  an  annuity  of  four  hun- 
dred dollars,  payable  to  himself. 

In  the  suit  of  Blanche  E.  Bourgeat  v.  Constance.  Dumotdin,  this  act  of  dona- 
tion was  adjudged  by  this  court  to  be  valid.    12  An.  204. 

The  only  question  now  presented  on  the  merits  for  decision  is,  whether  the 
donee  is  liable  for  the  debts  of  the  donor,  existing  at  the  date  of  the  donation. 

Independently  of  the  general  rule,  that  the  property  of  the  debtor  is  the  com- 
mon pledge  of  his  creditors,  Articles  1538  and  1539  of  the  Civil  Code  provide, 
that  the  property  given  passes  to  the  donee,  with  all  its  charges,  and  that  the 
universal  donee  is  bound  to  pay  the  debts  of  the  donor  existing  at  the  time  of  the 
donation,  or  to  abandon  the  property  given. 

Constance  Dumoulin  was  certainly  a  universal  donee — ^for  the  donor  scarcely 
reserved  property  enough  for  his  personal  maintenance. 

The  Articles  of  the  Code  defining  universal  and  particular  legacies,  have  no 
application  to  donations  inter  vtvr^. 

L^acies  or  donations  mortis  causa  are  different  in  many  essential  particulars 
from  donations  inter  vivos,  and  are  governed  by  different  rules. 

Legacies  may  be  made  of  future  as  well  as  present  property.  C.  C.  1455, 
1599. 

They  do  not  divest  the  donor  or  testator  of  his  title  to  the  property  given,  and 
cannot  take  effect  during  the  lifetime  of  the  donor,  and  are  revocable.  C.  C. 
1455,  1683.  They  do  not  become  null  and  void  for  want  of  acceptance  before 
the  death  of  the  testator.  C.  C.  973.  They  may  embrace  the  whole  of  the  do- 
nor's property.    C.  (M455,  1599. 

Donations  inter  vivos  are  different  in  all  these  respects.  The  donor  is  divested 
of  his  title,  and  the  donation  takes  effect,  in  presenti,  and  is  irrevocable.  C.  C. 
1454.  They  become  null  and  void  for  the  want  of  acceptance  in  the  lifetime  of 
the  donor,  and  cannot  embrace  the  whole  of  the  donor's  property j  under  the  pain 
of  nullity.  C.  C.  1488,  1527.  And  can  only  comprehend  t/ie  present  property 
of  the  donor.    C.  C.  1514. 

Where  dispositions  of  property  are  so  radically  different  in  their  nature,  and 
the  rules  by  which  they  are  governed  are  so  adverse,  it  would  seem  to  be  a  mis- 
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F^Mov        application  of  law,  to  decide  a  qaestion  as  to  the  validity  or  effect  of  one,  by  the 
rales  prescribed  for  the  other. 

Under  the  head  of  donations  inter  vivos,  the  Code  treats  of  oniyersal  donees ; 
and  under  the  head  of  donations  mortis  causa,  it  treats  of  universal  legatees.  A 
donation  inter  vivos,  oi  all  the  donor*s  property,  is  expressly  forbidden  and 
declared  null  for  the  whole.  C.  C.  1484.  A  donation  mortis  causa  of  all  the 
donor's  property  is  expressly  permitted,  and  is  valid,  and  the  universal  legatee  is 
one  to  whom  the  whole  of  the  donor's  property  is  given.    C.  0. 1599, 1455. 

Who  then  is  a  universai  donee  in  the  sense  of  Article  1539  of  the  Civil  Code  ? 

If  the  question  is  decided  by  the  law  of  legacies,  the  universal  donee  is  one  to 
whom  the  whole  of  the  donor's  property  is  given — ^but  such  a  donation  is  null  and 
void  under  Article  1484  of  the  Civil  Code,  and,  therefore,  can  not  be. 

If  the  question  is  determined  by  the  law  of  donations  inter  vivos,  the  universal 
donee  is  one  to  whom  less  than  all  the  property  of  the  donor  is  given,  because  the 
donor  is  bound  to  reserve  to  himself  enough  of  his  property  for  his  subsisteDoe 
and  cannot,  therefore,  give  the  whole. 

To  determine  the  question  by  the  law  of  donations  mortis  caiLsa,  the  concla- 
sion  is,  there  can  be  no  universal  donee  under  the  law  of  Louisiana,  although  the 
lawgiver  has  declared  otherwise,  and  imposed  on  him  the  obligation  •f  paying 
the  debts  of  the  donor  existing  at  the  date  of  the  donation. 

Such  a  decision  would  not  be  in  pursuance  of  the  kw,  but  against  its  expreai 
and  plain  provisions. 

It  seems,  therefore,  dear,  that  the  question  cannot  be  determined  by  the  law  of 
donations  mortis  causa,  but  must  be  decided  by  the  law  of  donations  inter  vivos; 
and  that  the  universal  donee  is  one  to  whom  less  than  all  the  donor's  property  is 
given. 

In  this  case,  Onil  Bourgeat  gave  all  his  property  to  Constance  Dumoulin,  re- 
serving only  enough  to  himself  for  subsistence,  and  the  donee  is  a  universal  one, 
in  the  sense  of  Article  1539  of  the  Civil  Code. 

The  specification  of  each  particular  thing  given  in  the  act  of  donation,  cannot 
have  the  effect  of  changing  the  character  of  the  donation,  and  avoiding  the  obli- 
gation of  paying  the  debts  of  the  donor ;  for  the  reason  that  such  an  interpreta- 
tion of  the  law,  would  provide  an  easy  mode  for  its  evasion. 

The  donee,  Constance  Dumoulin,  has,  however,  pleaded,  in  this  court,  the  pre- 
scription of  one,  three,  and  five  years,  to  the  plaintiff's  action.  The  suit  is  on  a 
promissory  note,  payable  to  the  order  of  plaintiff,  and  the  prescription  of  five 
years  is  applicable.  The  note  became  due  on  the  Ist  day  of  March,  1853,  and 
the  petition  was  filed  on  the  24th  of  February,  1858 ;  but  the  record  contains  no 
citation,  and  the  defendant  did  not  appear  and  answer  the  petition,  until  the  18th 
of  March,  1858,  more  than  five  years  after  the  maturity  of  the  note. 

Prescription  is  not  interrupted  by  the  filing  of  a  petition  in  the  Clerk's  office ; 
but  by  service  of  citation  or  appearance,  and  answer  of  defendant  Bonnet  v. 
Ramsey,  6  N.  S.  130 ;  Matter  of  Mason,  9  Bob.  105. 

The  plaintiff  has  the  right  to  have  the  cause  remanded,  on  tiie  plea  of  prescrip- 
tion. 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law;  and  that 
plaintiff  pay  the  costs  of  this  appeal. 

Merrick,  C.  J.,  dissenting.  The  plaintiff  appears  to  me  to  have  mistaken  his 
remedy.    The  donation  does  not  appear  an  universal  donation,  (which  is  allowed 
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in  oeriatn  marriage  contractB,)  as  is  eyideat,  to  my  mind,  by  a  oomparison  with 
the  aoalogODS  subject  of  donations  mortis  catua.  Besides,  if  the  obligation  is 
intended  to  be  imposed  npon  the  donee  to  pay  the  debts  of  the  donor,  the  con- 
tract ought  to  be  made  in  the  form  of  an  oniverBal  donation,  in  order  that  he 
may  know  his  liability. 

JEris  alieni,  quod  ex  hareditaria  causa  veniti  non  ejus  qui  donationis  titulo  pos- 
sidd,  Bed  totius  juris  successoris  onus  esL  Si  itaqtie  nemini  obligata  pradia  per 
donationem  consecuta  es ;  supervacuam  geris  soltcitudinem,  ne  vel  haredes  dtma- 
tricis,  vd  ejus  creditores  te  jure  possint  eonvenire.    Code  Lex.  15,  lib.  8,  t.  54. 

Savigny  says,  (in  reference  to  the  Roman  law,)  if  any  one  makes  a  donation 
by  delivery  of  every  individual  thing  constituting  his  entire  estate,  and  there  is 
nothing  said  in  regard  to  his  debts,  no  obligation  is  imposed  npon  the  donee  to 
pay  them.  But  he  adds,  if  the  conveyance  be  made  in  the  dishonest  intention 
of  injuring  the  creditors,  they  have  against  the  donee  thePauliana  actio  in  which 
it  is  of  no  consequence  whether  the  donee  was  privy  to  the  dishonest  intention  or 
not    Yol.  4,  p.  139,  Berlin  ed. ;  Zacharise,  seconde  partie,  liv.  2d,  sec  315. 

The  donation  in  this  case  was  of  certain  enumerated  things.  They  are  not 
declared  to  constitute,  nor  did  they,  in  &ct  constitute,  as  we  have  abeady  decided, 
the  entire  estate  of  the  donor.  The  donee  then  took  by  particukr  title.  Her 
title  might,  therefore,  have  become  the  basis  of  prescription,  and  was  not  affected 
by  defects  in  her  author's  title.    See  Black  v.  Pontalba, 

If  the  donation  were  in  fraud  of  plaintiff's  right,  it  is  governed  by  Art.  1975 
of  the  Civil  Code,  which  is  in  these  words : 

'*  If  the  contract  be  purely  gratuitous,  it  shaQ  be  presumed  to  be  in  fraud  of 
creditors,  if  at  the  time  of  making  it,  the  debtor  had  not,  over  and  above  the 
amount  of  his  debts,  more  than  twice  the  amount  of  the  property  passed  by  such 
gratuitous  contract.'* 

I  think  a  judgment  ought  to  be  rendered  in  fiivor  of  the  defendant,  Constance 
Dwnoulin,  as  in  case  of  a  nonsuit. 
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Joseph  Schwartz  v.  Thirty-two  Platboats. 
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Tbe  qwUflcatioiis  of  the  members  of  the  City  Ooancil  cannot  be  Inqnlred  into  in  a  gnit  to  enforce  a  con- 
tract nude  by  the  ilayor,  onder  a  reaolation  of  that  body  authorising  it. 

A  sale  made  at  auction  by  the  GomptroUer,  and  anenrards  clothed  with  the  formalities  of  an  an- 
tbentic  act,  cannot  be  aonuUed  on  the  ground,  that  the  abjudication  was  made  by  a  person  who  was 
not  regularly  licensed  as  an  auctioneer. 

Wbarftge  dues  charged  by  a  corporation,  are  not,  properly  spealJng,  a  <a»,  like  that  which  is  levied 
ftnr  the  support  of  government. 


APPEAL  from  the  District  Court  of  the  Parish  of  Jefibrson,  Burthe,  J. 
A,  W,  Jourdan  and  C.  Roselius,  for  pkiintiff  and  appellee.     R,  K.  Cutler, 
for  defendants  and  appellants. 

Land,  J.  This  is  a  proceeding  in  rem,  instituted  by  plaintiff  as  lessee  of  cer- 
tain revenues  of  the  city  of  Jeflferson,  for  the  recovery  of  wharfage  charges  or 
taxes  due  by  the  owners  of  the  boats,  provisionally  seized  in  this  suit. 

The  opinion  of  the  Dislarict  Judge  is  elaborate,  and  his  oondusions  upon  the 
merits  correct. 
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swiRTz  He  did  not  err  in  rejecting  the  testimony  offered  on  behalf  of  defendants.    The 

FuTBOAiB.      testimony  ofifered  was  immaterial. 

For  the  reasons  given  by  the  District  Judge,  it  is  ordered,  adjudged  and  de- 
creed, that  the  judgment  be  affirmed,  with  costs,  subject  to  a  credit  of  nmety 
dollars  remitted  in  the  court  below. 


OPINION   OP  THE  DISTRICT  JUDGE. 

At  a  sale  made  by  the  Comptroller  of  the  City  of  Jefferson,  under  the  di- 
rections of  the  Mayor  and  Aldermen  of  Jefferson  City,  Joseph  Schwartz  became 
the  purchaser  of  the  privilege  of  collecting  for  his  own  use  and  benefit,  the 
revenues  of  the  port  of  said  town  during  eight  years.  The  adjudication  was  ratified 
by  the  council,  and  the  Mayor  authorized  to  sign  a  transfer  of  the  rights  of  the 
corporation  ;  the  lessee  agreeing  to  collect  the  wharf  and  levee  dues  according  to 
the  tariff  of  port  charges  adopted  at  the  sitting  of  May  4th,  1858. 

The  present  suit  is  brought  by  the  lessee  to  recover  the  wharfage  due  by  thirty- 
two  flatboats,  under  said  tariff  of  charges.  A  number  of  similar  suits  having 
been  brought  either  against  the  owners,  or  against  the  property  itself  where  the 
owners  were  unknown,  the  different  cases  have,  by  agreement,  been  consolidated. 

The  defendants,  after  excepting  to  the  demand  of  plaintiff  on  the  ground  that 
the  suit  is  not  properly  brought,  because  the  City  of  Jefferson  is  the  only  party 
which  can  stand  in  judgment  in  a  case  of  this  nature,  plead  the  following  means 
of  defence : 

Ist.  The  contract  is  null,  because  it  is  a  contract  between  T,  F.  Laizer,  Mayor, 
and  SchwartZy  and  that  the  Mayor  cannot  bind  the  corporation.  In  order  to  be 
binding  upon  the  corporation,  the  contract  should  have  been  made  in  the  name 
of  said  corporation. 

2d.  All  the  proceedings  of  the  council  in  this  matter  are  null  and  void,  because 
some  of  the  members  of  said  council  were  not  legally  in  office,  and  were  incapa- 
ble of  doing  any  act  obligatory  on  the  City  of  Jefferson. 

3d.  The  council  of  Jefferson  City  is  a  judicial  person,  having  no  other  powers 
than  those  specially  granted  by  its  charter,  and  no  power  has  been  given  to  lease 
the  port  revenues ;  they,  therefore,  could  not  make  such  contract. 

4th.  Schwartz  used  fraudulent  means  to  have  the  tariff  of  port  charges  changed ; 
and  the  said  Schwartz^  a  committee  of  the  council,  and  some  of  the  defendants, 
had  made  an  agreement  before  the  adoption  of  the  tariff,  by  which  certain  levee 
charges  should  be  fixed  at  a  certain  sum,  when,  in  fact,  the  tariff  has  been  fixed 
at  a  much  higher  rate. 

5th.  The  sale  was  made  at  auction  by  the  Comptroller,  who  had  no  right  to 
make  such  sale.    The  sale,  therefore,  is  null. 

6th.  The  ordinance  fixing  the  tariff  is  unconstitutional,  inasmuch  as  it  is  not 
equal  and  uniform. 

7th.  The  council  had  no  right  to  sell  the  future  revenues,  and  the  sale  is  made 
for  a  much  smaller  price  than  the  council  could  have  collected  itself. 

8  th.  The  lessee  has  not  complied  with  the  obligations  of  the  contract,  by  neg- 
lecting to  place  check  posts,  repair  wharves,  &c  The  contract  is,  therefore,  null 
and  void. 

9th.  The  ordinances  ordering  the  sale,  fixing  the  tariff,  authorizing  the  Mayor 
to  sign  the  contract,  are  null  and  void,  because  the  council  was  by  law  prohibited 
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from  transacting  any  business  in  the  month  of  May,  until  they  had  provided  for        Swairs 
the  payment  of  the  interest  of  the  funded  debt.  FLAnoAia 

Snch  is  the  defence,  and  we  will  examine  these  different  pleas  seriatim  : 

L  The  contract  purports  to  be  between  F.  J.  Laizer,  Mayor  of  the  city  of  Jef- 
ferson, and  Joseph  Schwartz  ;  after  reciting  the  quality  in  which  /.  F.  Laizer 
appears,  the  act  states  that  the  contract  is  made  in  conformity  with  an  adjudica- 
tion and  sale  made  by  order  of  the  council,  and  there  is  annexed  to  the  contract 
a  resolution  of  that  body  authorizing  the  Mayor  to  sign  the  act.  It  is  clear, 
then,  that  the  act  is  that  of  the  cbuncil,  represented  by  its  Mayor,  and  not  that 
of  the  Mayor  alone. 

n.  The  question  raised  in  the  second  ground  of  defence  was  decided  inciden- 
tally, and  after  mature  deliberation,  the  court  has  not  changed  its  opinion,  and 
thinks  that  the  qualifications  of  the  members  of  the  council  cannot  be  inquired 
into  in  these  proceedings. 

ni.  It  is  true  that  the  City  of  Jefferson  is  a  judicial  person,  and  has  no  other 
powers  than  those  specially  granted  by  its  charter  or  by  necessary  implica- 
tion. The  question  now  presented  to  the  court  is  this  :  Does  the  charter  of  the 
City  of  Jeflferson  give  to  the  corporation  the  right  to  lease  the  revenues  of  the 
port?  We  find  by  section  first  of  the  charter,  "  that  the  corporation  has  the 
XK)wer  to  sue  and  be  sued,  plead  and  be  impleaded,  defend  and  be  defended,  in  any 
court  whatever ;  to  hold,  possess,  enjoy  and  retain,  all  and  every  kind  of  proper- 
ty whatever,  provided  the  same  be  for  municipal  purposes,  and  the  same  to  sell, 
alien,  lease,  farm  and  dispose  of. 

Sec.  12th  of  the  charter  gives  to  the  corporation  power  to  lay  and  collect  taxes 
in  such  a  manner ,  and  for  such  amounts  as  they  may  deem  expedient  on  all  steam- 
boats, ships,  flatboats,  rafts  and  crafts  of  every  description,  landing  at  the  levee 
of  said  corporation. 

These  two  sections  of  the  charter  are  too  clear  to  admit  of  any  doubt  upon  the 
question  of  power  to  lease  the  revenues  of  the  port.  But,  says  the  defence,  the 
council  can  only  sell  transfer  or  lease  for  municipal  purposes.  For  what  other 
than  municipal  purposes  could  the  contract  have  been  entered  into  ?  The  farm- 
ing of  markets,  wharves,  port  dues,  &c.,  are  clearly  acts  of  administration,  and 
may  be  made  injudiciously.  But  is  nevertheless  a  right  which  corporations  enjoy 
and  which  they  can  exercise. 

lY.  The  question  raised  on  the  fourth  ground  of  defence  has  also  been  decided 
incidientally.  We  are,  indeed,  at  a  loss  to  know  how  a  binding  agreement  could 
have  been  made  between  Schwartz,  the  committee  of  the  council,  and  some  of  the 
defendants,  about  the  rates  of  wharfage,  before  the  passing  of  the  ordinance  fix- 
ing the  tariff,  and  before  the  adjudication  by  the  Comptroller  to  Schwartz. 

V.  The  charter  provides  that "  all  contracts  for  public  works,  or  for  materials 
and  supplies,  ordered  by  the  council,  shall  be  offered  by  the  Comptroller  at  pub- 
lic auction,  and  given  to  the  lowest  bidder.  The  Comptroller  shall,  in  addition 
to  the  duties  herein  enumerated,  perform  such  others  as  the  council  may  pre- 
scribe." 

Admitting,  for  the  sake  of  argument,  that  the  Comptroller  can  only  act  as  an 
auctioneer  for  the  sale  of  contracts  for  public  works  and  supplies,  it  does  not  fol* 
low  that  an  abjudication  made  by  him  to  the  highest  bidder,  and  ratified  by  the 
council,  is  null  and  void,  as  well  as  the  contract  signed  after  the  adjudication. 
The  law  which  forbids  the  sales  at  auction  by  other  persons  than  auctioneers,  im- 
poses a  fine  upon  those  who  exercise  the  trade  or  business  of  auctioneer  without 
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swABn  a  lioense,  bat  it  does  not  aDDiil  the  sales  tlios  made  and  afterwards  clothed  with 
all  the  formalities  of  authentic  acts.  But  cannot  the  sale  of  property  at  auctioa 
by  the  Comptroller  be  considered  as  one  of  those  dnties  which  the  comicil  may 
prescribe. 

YI.  The  ordinance  fixing  the  tariff  of  wharfage  and  levee  charges,  is  said  to 
be  nnoonstitational,  becanse  it  imposes  a  tax  which  is  neither  equal  nor  uniform. 

It  has  been  decided  more  than  once,  that  snch  charges  were  not,  properly  speak- 
ing, a  tax,  like  that  which  is  levied  for  the  support  of  government.  It  is  a  com- 
pensation paid  by  those  whose  vessels,  crafts  and  rafts,  find  a  landing  and  accom- 
modations for  their  vessels  and  merchandise.  We  cannot  consider  such  contribu- 
tions, compensation  or  tax,  to  be  unequal,  because  one  vessel  having  a  cargo 
worth  thousands  of  dollars  pays  the  same  wharfage  as  that  which  is  worth  but  as 
many  hundreds.  Can  it  be  reasonably  argued,  that  a  scale  of  proportions  should 
be  made  of  the  value  of  vessels,  cargoes,  &c.,  landing  at  the  levee,  in  order  to 
establish  an  equal  proportion  of  wharfage  for  each  vessel  and  cargo  ?  The  fluctu- 
ations of  the  market  would  require  a  constant  change  in  the  tariff,  according  to  the 
respective  value  of  the  vessels  and  cargoes.    The  same  reasoning  applies  to  rafts. 

YII.  If  the  contract  is  onerous  to  the  corporation,  what  right  does  it  give  to 
the  defendants  to  interfere  ?  As  long  as  the  council  of  Jefferson  City  does  not 
complain,  we  may  well  suppose  that  there  is  no  just  cause  of  complaint,  for  the 
members  of  said  council  are  the  true  representatives  of  the  interests  of  the  people 
of  Jefferson  City. 

YIII.  If  the  lessee  has  fistiled  to  place  check  posts,  and  to  repair  the  wharves, 
as  required  by  the  contract,  the  council  has  the  right,  under  said  contract,  to 
annul  the  lease  without  applying  to  a  court  of  justice,  and  without  indemnifying 
the  contractor.  But  how  can  the  defendants  expect  to  be  heard,  when  they  com- 
plain of  the  non-execution  of  a  contract  to  which  they  are  no  party.  They  have 
mistaken  their  remedy ;  and  the  council  of  Jefferson  City  is  the  source  from  which 
they  must  seek  redress. 

IX.  The  Act  of  1856,  providing  for  the  payment  of  the  interest  of  the  funded 
debt  of  Jefferson  City,  makes  it  the  duty  of  the  council  annually,  in  the  month  of 
May,  specially  to  appropriate  and  set  apart  from  the  revenues  of  said  city  a  cer- 
tain sum  for  the  payment  of  the  interest  of  their  funded  debt,  and  it  is  not  law- 
ful for  the  council  to  proceed  to  other  business  until  such  appropriation  is  made. 

The  appropriation  was  made  on  the  26th  of  May,  1858.  No  particular  day 
of  May  being  fixed  by  the  law  for  such  appropriation,  the  council  could,  without 
violating  the  kw,  wait  until  the  last  day  of  May  to  make  it  Art.  2052  of  Civil 
Code  says,  expressly,  '*  where  a  time  is  given  or  limited,  the  obligor  has,  until 
sunset  of  the  last  day,  limited  for  its  performance,  to  comply  with  his  obligar 
tion." 

Moreover  this  law,  which  has  no  sanction,  instructs  the  council  when  they  are 
to  provide  for  the  payment  of  then-  debt,  but  does  not  annul  their  other  acts  in  case 
they  should  neglect  to  comply  with  its  provisions.  We  cannot  believe  that  the 
Legislature  intended  that  no  act  of  administration  should  be  done  in  May,  before 
the  appropriation  for  the  payment  of  the  debt  And  perhaps  it  would  be  neces- 
sary for  the  council  to  act  previously,  for  the  purpose  of  finding  the  means  of 
paying  said  debt 

Upon  the  whole,  we  think  that  no  well  founded  ground  of  defence  has  been 
opposed  to  plaintiff's  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  there  be  judgment  in  favor 
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of  pliuntiff,  against  the  thirty-twd  flatboats  provisioDally  seized  in  this  case,  for        svams 
the  som  of  five  hundred  and  sixty  dollars,  with  interest  from  judicial  demand,      Flaiboab. 
and  costs  of  sait;  this  judgment  to  be  satisfied  by  privily  on  said  flatboats 
and  on  the  proceeds  of  the  sale  of  the  same. 


Crry  of  New  Orleans  v,  S.  Lambert. 

An  ordlnftBce  of  the  City  ODaocIIy  orderioK  a  blacksmith's  shop  to  be  closed  as  anaisance,  is  authorised 
by  ]aw,aad  may  be  carried  Into  eflfect  by  an  ii^junction  restraining  the  owner  flrom  continuing  it. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Dmignaud,  J. 
J.  J.  Michd,  for  plaintiff  and  appellant.     C.  Rosdius,  for  Defendant. 

Land,  J.  The  petition  alleges  that  the  defendant  is  the  proprietor  of  a  certain 
blacksmith  shop,  situate  in  the  Fourth  District  of  the  city  of  New  Orleans,  and 
that  said  shop  is  subject  to  the  police  regulations  of  the  city,  and  liable  to  be 
closed  and  stopped  in  its  operations  whenever  it  becomes  a  nuisance,  or  dangerous 
to  public  health  or  safety. 

The  petition  further  alleges  that  the  shop  renders  living  in  the  neighborhood 
inconvenient  and  unpleasant,  on  account  of  the  noise,  the  odor  and  smoke  thereof, 
and  that  the  same  is  a  nuisance  and  carried  on  in  violation  of  the  city  ordin- 
ances. 

The  defendant  obtained  a  rule  on  the  plaintiff  to  show  cause  why  the  injunction 
issued  in  this  case  should  not  be  dissolved,  on  the  grounds  that  the  ordinance  re- 
ferred to  in  the  petition  is  a  mere  nullity,  and  that  the  petition  does  not  set  forth 
any  case  for  an  injunction. 

The  rule  was  made  absolute,  the  injunction  dissolved,  and  the  plaintiff  ordered 
to  pay  the  costs  of  suit. 

It  does  not  appear  from  anything  in  the  record,  that  the  ordinance  referred  to 
in  plaintiff's  petition  is  a  mere  nullity  y  nor  has  the  defendant's  counsel  favored  the 
court  with  an  argument  on  that  point. 

The  &cts  set  forth  in  the  petition  authorized  the  issuing  of  an  injunction,  and 
if  true,  are  sufficient  to  perpetuate  it. 

Article  665  of  the  Civil  Code  provides,  that  if  the  works  or  materials  for  any 
manufactory  or  other  operation,  cause  an  inconvenience  to  those  in  the  same,  or 
in  the  neighboring  houses,  by  diffusing  smoke  or  nauseous  smell,  and  there  be  no 
servitude  established  by  which  they  are  regulated,  their  sufferance  must  be  deter- 
mined by  the  rules  of  the  police,  or  the  customs  of  the  place. 

It  is,  therefore,  ordered,  a<yudged  and  decreed,  that  the  judgment  be  reversed, 
the  injunction  reinstated,  and  the  cause  remanded  to  the  lower  court  for  further 
proceedings  according  to  law,  and  that  the  defendant  pay  the  costs  of  this  ap- 
peal. 


I  14    2471 
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V 


B.  Haynes,  Liquidator,  v,  David  Pipes. 

A  judicial  sale  to  enforce  a  mortgage  Tor  the  security  of  a  stnck  loan  by  a  bank,  does  not  release  the 
mortgage  for  the  security  of  the  subscriptioa  of  stock. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  RcUliff,  J. 
y.  McVeay  for  plaintiff.  F,  Hardesty  and  /.  0.  Fuqua,  for  defendant  and 
appellant 

Buchanan,  J.  The  plaintiff  seeks  to  enforce  the  stock  mortgage  of  the  Clin- 
ton and  Port  Hudson  Railroad  Company  against  a  third  possessor  of  the  mort- 
gaged property.  The  defendant  plead,  that  he  purchased  the  land  mortgaged  at 
a  sale  made  by  order  of  the  United  States  District  Court  sitting  in  bankruptcy, 
and  that  the  Commissioners  of  the  Clinton  and  Port  Hudson  Railroad  Company 
made  themselves  party  to  the  proceedings  in  bankruptcy,  and  promised  to  give 
defendant  a  release,  if  he  would  buy  the  piToperty  for  a  certain  sum,  which  he 
did. 

It  is  needless  to  inquire  how  far  the  Commissioners  were  competent  to  make  a 
verbal  agreement  to  release  a  debtor  of  this  insolvent  corporation ;  or  how  far  a 
sale  in  bankruptcy  operated  to  extinguish  this  mortgage,  for  it  appears  from 
the  evidence  that  this  agreement  related  to  a  different  debt  due  the  company, 
and  by  a  different  debtor,  from  the  debt  which  is  the  object  of  the  present  pro- 
ceeding. 

It  is  in  proof,  that  after  the  sale  made  in  the  bankruptcy  of  /oAn  M.  Smithy 
this  property  was  again  seized  and  sold,  (in  August,  1844.)  to  satisfy  the  stock 
loan,  to  Charles  M.  Smith,  ■  which  had  never  been  assumed  by  John  M.  Smith. 
Now,  in  the  case  of  Haynes  v.  Harbour ^  we  have  just  decided,  (in  conformity 
to  the  decision  in  Meeker  v.  The  Clinton  and  Fort  Hudson  Railroad  Companyt 
2d  An.  971,)  that  a  judicial  sale  to  enforce  the  mortgage  for  the  security  of  stock 
loans,  did  not  release  the  mortgage  for  the  security  of  the  subscription  of  stock. 
Besides,  in  the  sale  of  3d  August,  1844,  this  property  was  adjudicated  by  the 
Sheriff  to  the  defendant,  subject  to  the  mortgage  which  it  is  the  object  of  the 
present  proceeding  to  enforce. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 

Merrick,  C.  J.,  having  been  of  counsel  in  these  cases,  took  no  part  in  this 
decision. 
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1 

E.  T.  Parker,  Sheriff,  v.  E.  W.  Robektsox,  Auditir. 

L  "-•  '-':  '":■ 

Ttic  Act  of  1857  having  provided  that "  all  tho  criminal  oxponseB  incurred  in  the  diSdrcQT'^rish'Qfi  o         ^  •       . :  -^' 
this  State,  bjr  arrests,  confinement,  and  prosecution  of  persons  accused  of  crime,  their  rc^iovalvtt)         ^  _  " 
prison,  the  pay  of  witnesses,  and  all  other  expenses  attending  criminal  prosecutions,  excppt  US^lMiy  ^  ,^  ^      _  _  ^ 
of  jurors,  shall  be  paid  by  the  State,  nyion  the  certiQcato  of  the  Clerk  and  the  presiding  Judge  of  tho*      14    249 

several  courts  of  this  State,"  the  duties  of  the  Auditor  relative  to  accounts  for  such  expenses  thus      ' 

certified,  arc  ministerial  and  imperative,  and  he  must  issue  his  warrant  on  the  Treasurer  thercfbr. 
It  would  be  other^'ise,  if  the  certificate  of  the  Qerk  and  Judge  should  show  upon  its  face  that  it  was 
not  drawn  in  accordance  with  the  law,  as,  for  instance,  if  it  purported  to  bo  for  fees  in  civil  suits. 

The  15th  section  of  the  Act  of  1855,  whicb  gives  the  Sheriffs  $100  {wr  annum  for  their  fees  in  criminal 
cases,  did  not  intend  this  sum  as  their  sole  compensation.  There  are  many  services  rendered  by 
Shcriflh,  which  are  not  provided  for  in  the  foe  bill. 

The  party  convicted  in  a  criminal  case  must  be  condemned  to  pay  the  costs,  and  after  a  return  of  nulla 
bonaj  or  after  the  Qeric  and  Judge  are  satisfied  by  sufficient  evidence  that  tho  convict  has  no  pro- 
perty, then  the  State  becomes  responsible  for  the  costs. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Randeil  Hunt,  for  plaintiff.    E,  W,  Moise,  Attorney  Genera],  for  defendant 
aod  appellant. 

CoLB,  J.  On  the  15th  of  December,  1858,  an  account  of  E,  T,  Parlcer,  Sheriff 
of  the  parish  of  Orleans  "  for  fees  incurred  in  the  prosecution  of  criminals  from 
the  1st  of  April  to  the  30th  of  June  inclusive,"  was  presented  to  the  Auditor  of 
the  State  of  Louisiana,  to  be  audited,  which  was  refused. 

The  bill  included  not  only  fees,  but  also  the  expenses  incurred  during  the  speci- 
fied period  for  cab-hire,  refreshment  to  jurors,  the  pay  of  witnesses,  candles,  lamps, 
&c.,  with  the  exception  of  the  pay  of  officers. 

Plaintiff  then  applied  for  a  mandamus  to  direct  the  Auditor  to  draw  a  warrant 
upon  the  Treasurer  of  the  State,  in  his  favor,  for  the  amount  of  the  bill,  and  to 
deliver  the  warrant  to  him. 

The  order  issued,  commanding  the  Auditor  to  show  cause  why  the  writ  should 
not  be  granted. 

Upon  the  trial  of  the  rule,  it  was  made  absolute.    The  Auditor  appealed. 

llie  bill  of  plaintiff  is  claimed  under  the  Act  of  19th  March,  1857,  entitled 
"  Aq  Act  relative  to  the  payment  of  expenses  incident  to  the  prosecution  of 
criminals."    Sess.  Acts,  1857,  p.  187. 

Sec.  1.  Be  it  enacted,  &c.,  *'  That  all  the  criminal  expenses  incurred  in  the 
different  parishes  of  this  State,  by  arrests,  confinement,  and  prosecution  of  persons 
accused  of  crime,  their  removal  to  prison,  the  pay  of  witnesses,  and  all  other  ex- 
penses attending  criminal  prosecutions,  except  the  pay  of  jurors,  shall  be  paid  by 
the  State  upon  the  certificate  of  the  Clerk  and  the  presiding  Judge  of  the  several 
courts  of  this  State.'* 

The  bill  of  plaintiff  was  certified,  as  required  by  the  preceding  section. 

The  duties  of  the  Auditor  would  appear  to  prevent  him  from  impugning  the 
certificate,  when  it  is  upon  its  face  within  tlie  particular  jurisdiction  confided  to 
the  Judge  and  Clerk  by  the  section  aforesaid  of  the  Act  of  1857. 

Sections  5  and  12  of  the  Act  of  1855  "to  regulate  the  office  of  Auditor  of 
Public  Accounts,"  read  as  follows  : 

Sec.  5.  Be  it  enacted,  &c.,  "  That  it  shall  also  be  his  duty,  first,  to  audit,  ad- 
just, and  settle  all  claims  against  the  State,  payable  out  of  the  treasury,  except 
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such  claims  as  may  be  expressly  required  by  law  to  be  audited  and  settled  by  smt 
other  officer  or  person" 

Sec.  12.  *'  That  in  all  cases  of  accoaats  audited  and  allowed  against  the  SUte> 
and  in  all  cases  of  grants,  salaries  and  expenses  allowed  by  law,  the  Auditor  sbll 
draw  a  warrant  upon  the  Treasurer  for  the  amount  due,  in  the  followiog 
form."  &c.    Sess.  Acts.  1855,  p.  125,  {{  5  and  12. 

The  Act  of  1857,  already  recited,  provides  that  the  criminal  expenses  shall  be 
paid  "  upon  the  certificate  of  the  Clerk  and  the  presiding  Judge  of  the  seTeral 
courts  of  the  State." 

The  Act  of  1857  leaves  it  to  the  wisdom  of  the  Judge  and  Clerk  to  interpret 
the  Act  of  1857,  and  to  decide  what  are  the  expenses  intended  by  it  The  dnties 
of  the  Auditor  relative  to  accounts  thus  certified  are  ministerial  and  imper&tlTe. 
He  has  no  supervisory  control  over  the  Judge  and  Clerk,  and  is  not  an  appellate 
or  superior  tribunal  vested  with  the  power  of  deciding  that  these  officers  \ast 
been  in  error  in  their  interpretation  of  the  law. 

The  Legislature  have  manifested  their  confidence  by  clothing  them  with  the 
power  of  certifying  these  accounts.  They  are  also  able  to  certify  knowinglj, 
because  the  services  are  rendered  in  causes  that  have  been  tried  before  them. 

It  is  true,  that  as  the  certificate  is,  according  to  Mr.  Crittendeny  "  the  evidence 
of  the  exercise  of  a  special  and  limited  jurisdiction,  it  must  show  upon  its  facet 
case  within  that  jurisdiction." 

If,  for  example,  the  certificate  of  the  Judge  and  Clerk  should  show  upon  its 
face,  that  it  was  for  fees  in  civil  suits,  the  Auditor  might  refuse  to  authorize  its 
payment,  because  there  is  no  law  empowering  the  Judge  and  Clerk  to  cortiiy 
them  in  order  to  have  them  paid  by  the  State. 

But  when  the  law  orders  that  the  expenses  in  criminal  matters  ehaU  be  paid 
upon  the  certificate  of  the  Judge  and  Clerk,  it  leaves  to  them  the  interpretatioD 
of  the  nature  of  the  expenses,  and  the  Auditor  is  obliged  to  follow  their  interpre- 
tation and  to  view  as  expenses  whatever  they  have  so  considered,  which  bavc 
been  caused  in  criminal  matters  before  them. 

If  they  abuse  their  trust,  or  err  in  their  interpretation,  it  is  easy  for  the  I^ 
lature  to  deprive  them  of  the  power  of  certifying. 

Our  construction  of  the  powers  of  the  Auditor  appears  to  have  been  that  of 
several  of  the  Attorneys  General  of  the  United  States  in  analogous  cases, 
and  also  that  of  several  of  the  Justices  of  the  Supreme  Court  of  the  United 
States. 

The  fourth  section  of  the  Act  of  Congress  of  8th  May,  1792,  (1  Statutes  at 
large,  277,)  has  this  provision  in  relation  to  the  Marshal's  accounts  :  ''  The  saiDe 
having  been  examined  and  certified  by  the  court  or  one  of  the  Judges  of  it  lo 
which  the  service  shall  have  been  rendered,  shall  be  passed  in  the  usual  nMnff 
at,  and  the  amount  thereof  paid  out  of  the  Treasury  of  the  United  States  to  the 
Marshal,"  &.c, 

Mr.  Justice  Story  was  of  opinion  "  that  the  certificate  of  the  Judge  upon  the 
examination  of  the  Marshal's  accounts  was  conclusive,  and  that  the  items  of  the 
charges  are  not  re-examinable  in  any  manner,  by  the  officers  of  the  Treasury  De- 
partment." He  further  says,  "  Some  years  since,  the  same  question  was  brooght 
before  the  Judges  of  the  Supreme  Court  of  the  United  States  for  their  considcrar 
tion,  upon  the  instance  of  some  one  of  the  Judges.  It  was  then  fully  considered 
by  all  of  us ;  and  it  was  the  unequivocal  opinion  of  the  Judges,  (and  my  impres- 
sion is,  that  there  was  an  entire  unanimity  of  opinion),  that  tiie  certificate  of  the 
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Jadge  upon  the  accounts  of  the  Marshals  was  condnsive  and  coald  not  be        Faub 

re-examined  at  the  Treasury  Department,  but  must  be  passed  as  of  course.   I  have 

never,  at  any  time,  heard  a  doubt  expressed  by  any  Judge,  that  this  was  the  true 

and  only  legitimate  construction  of  the  statute ;  and  I  have  no  objection  to  its 

being  communicated  to  the  Treasury  Department"    Rep.  of  Com.  H.  R.,  No. 

132,  2d  seas.  Cong.  p.  8. 

See  also,  upon  the  same  and  analogous  questions,  the  opinions  of  Attorneys 
General  U.  S.,  Reverdy  Johnson,  H.  S.  Legare  and  J.  J.  Crittenden.  Homme- 
rich  V.  Hunter,  State  Treasurer,  ante  p.  225. 

Upon  the  hypothesis,  however,  that  the  certificate  of  the  Clerk  and  Judge  is 
not  conclusive,  and  that  the  Auditor  was  ^titled  to  go  behind  the  certificate  and 
to  re-examine  the  Sheriff's  account,  he  was  still  bound  to  issue  the  warrant  de- 
manded, because  all  the  items  in  the  account  are  for  the  expenses  of  criminal 
prosecutions  in  the  parish  of  Orleans,  which  the  Legislature  in  the  Act  of  1857 
declares  shall  be  paid  by  the  State. 

The  correctness  of  the  fees  is  not  disputed,  but  the  liability  of  the  State  for 
their  payment  is  denied.  The  expenses  in  the  bill,  except  the  fees  of  the  Sheriff 
are  admitted  to  be  a  legal  charge  against  the  State.  The  Attorney  Qeneral  in 
his  brief  says,  that  the  expenses  of  cab  hire,  lights,  &c.,  are  admitted,  and  that 
the  inquiry  is  "  narrowed  "  down  to  this  :  did  the  State,  in  the  Act  of  1857, 
assume  the  payment  of  Sheriff's  fees  in  criminal  cases  ?  It  is  denied  that  fees  are 
included  in  the  word  "  expenses  "  in  the  Act  of  1857,  already  quoted.  In  justifi- 
cation of  this  denial,  reference  is  made  to  the  Acts  of  1805, 1807  and  1808  of  the 
Legislative  Council  of  the  Territory  of  Orleans,  and  to  those  of  1813, 1817, 1842 
and  1848  of  the  Legislature  of  the  State. 

Even  admitting  that  during  this  period  Sheriff  were  not  paid  by  the  State 
their  fees  in  criminal  prosecutions,  or  received  in  theur  stead  a  small  compensa- 
tion fixed  by  law,  not  for  any  particular  official  acts,  but  for  the  whole  of  their 
services,  still,  this  would  not  defeat  the  demand  of  plaintiff. 

A  reference  to  ancient  statutes  to  illuminate  a  modem  law  is  not  so  satisfiEictory 
when  there  is  a  manifest  variation  between  them,  and  when  the  intention  of  the 
Legislature  to  depart  from  the  former  jurisprudence  has  been  clearly  eidiibited,  as 
we  shall  proceed  to  show  has  been  done,  in  their  legislation  upon  the  payment  of 
criminal  expenses. 

In  1852,  an  Act  to  change  and  regulate  the  expenses  of  criminal  prosecutions 
throughout  the  State  was  passed,  which  is  as  follows  : 

Sec.  1.  "  That  all  the  expenses  hereafter  incurred  in  the  difi^nt  parishes  by 
the  attendance  of  physicians,  and  for  maintenance  and  clothing  of  individuals 
condemned  for  the  commission  of  any  crime,  and  of  such  as  are  accused  of  any 
crime  or  misdemeanor  cognizable  by  the  District  Courts  of  this  State,  shall  be 
paid  by  the  respective  parishes  in  which  the  offence  or  offences  charged  may  have 
been  conmiitted." 

Sec.  2.  "  That  the  fees,  salaries  and  expenses  provided  by  this  bill  to  be  paid 
by  the  local  authorities,  shall  be  fixed  and  regulated  by  the  said  authorities ;  and 
until  the  same  be  done  by  the  said  authorities,  the  fees,  salaries  and  expenses  shall 
remain  as  now  fixed  by  law  and  be  paid  by  the  local  authorities." 

Sec.  3.  ''  That  all  laws,  or  parts  of  laws,  upon  the  subjects  treated  of  in  this 
Act,  be  and  the  same  are  hereby  repealed."    Sess.  Acts,  1852,  p.  180. 

The  point  to  be  noticed  in  this  statute  is  that  '<  expenses  "  in  the  first  section 
are  made  in  the  second  section  to  include  "  fees." 
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pavkk  II  jg  QQ^  gQ  f^ioQ^  f;j^Qt  Sheriff  would  be  entitled  to  be  paid,  under  this  law, 

their  fees  in  criminal  prosecntions,  bat  it  was  so  interpreted  by  the  city  anthori- 
ties,  and  Sheriff  Marigny  was  paid  under  it  for  sundry  prosecutions. 

In  1855,  under  the  title  of*'  expenses  of  criminal  prosecution,"  the  L^latore 
enacted  the  following  statutes  : 

Sec.  68.  Be  it  farther  enacted,  &c.,  "  That  all  the  expenses  incurred  in  the 
different  parishes  by  the  arrest,  confinement  and  prosecution  of  persons  accused  of 
crime,  their  removal  to  prison,  the  pay  of  witnesses,  jurors,  &c.,  and  all  expenses 
whatever  attending  criminal  prosecutions,  shall  be  paid  by  the  respective  parishea 
in  which  the  offence  charged  may  have  been  committed." 

Sec.  69.  "  That  the  fees,  salaries  and  expenses  to  be  paid  by  the  local  authori- 
ties, shall  be  fixed  and  regulated  by  them ;  and  until  the  same  be  done,  they  shall 
remain  as  now  fixed  by  law." 

Sec.  73  repeals  all  other  hiws  contrary  to  the  provisions  of  this  Act  Sess. 
Acts,  1855,  p.  161. 

"  Fees  "  in  the  69th  section  are  included  in  this  statute  in  *'  expenses  "  in  the 
68th  section,  and  these  sections  clearly  provide  for  their  payment ;  for  not  only 
are  mentioned  the  pay  of  witnesses  and  jurors,  but  also  the  expenses  for  the  airest 
and  prosecution  of  persons  accused  of  crime. 

Even  if  the  ancient  legislation  made  a  distinction  between  fees  and  expenses, 
and  expenses  did  not  comprehend  fees,  yet  this  statute  embraces  fees  in  tiie  word 
'*  expenses  "  and  repeals  all  laws  contrary  to  the  provisions  of  this  Act. 

In  1857,  an  Act  was  passed  "  relative  to  the  payment  of  expenses  incident  to 
the  prosecution  of  criminals,"  which  is  as  follows  : 

Section  1.  Be  it  enacted,  &c.,  "  That  all  the  criminal  expenses  incurred  in  the 
difierent  parishes  of  this  State,  by  arrests,  confinement  and  prosecution  of  persons 
accused  of  crime,  their  removal  to  prison,  the  pay  of  witnesses,  and  all  other  ex- 
penses attending  criminal  prosecutions,  except  the  pay  of  jurors,  shall  be  paid  by 
the  State  upon  the  certificate  of  the  Clerk  and  the  presiding  Judge  of  the  several 
courts  of  this  State."    Sees.  Acts,  1857,  p.  187. 

This  Act  is  almost  identical  with  that  of  1855,  except  that  it  excludes  from 
the  expenses  to  be  paid  by  the  State  the  pay  of  Jurors,  makes  the  State,  instead 
of  the  parishes,  responsible  for  the  criminal  expenses,  and  ordains  that  the 
expenses  shall  be  paid  upon  the  certificate  of  the  Clerk  and  the  presiding  Judge 
of  the  several  courts  of  the  State. 

The  Act  of  1855  .in  the  use  of  the  word  "  expenses  "  included  therein  "fees," 
and  if  there  were  any  doubt  of  the  intention  of  the  Legislature  in  the  use  of  the 
word  "  expenses  "  in  the  Act  of  1857,  it  would  be  reasonable  to  interpret "  ex- 
penses "  therein  to  include  fees,  because  it  is  almost  a  reenactment  of  the  Act  of 
1855.  Ifthe  Act  of  1857  were  not  to  be  so  imderstood,  then  the  word  ''ex- 
penses "  would  be  defined  as  used,  according  to  the  Attorney  (General,  by  the 
ancient  jurisprudence,  and  be  considered  as  not  embracing  "  fees."  But  the  an- 
cient legislation  upon  the  subject  was  repealed  by  the  Act  of  1855.  It  seems 
more  rational,  then,  to  define  expenses  as  used  by  the  Act  of  1855,  particu- 
larly as  the  Act  of  1857  does  not  contain  any  repealing  clause.  The  Act  of 
1857  must  be  considered  to  be  a  substitute  for  tiiat  of'  1855,  and  to  have  nsea 
the  word  "  expenses  "  in  the  same  sense  as  it  was  understood  in  the  latter  Act 

The  statute  of  1857,  however,  appears  to  be  clear  and  comprehensive. 

It  provides  that  all  the  criminal  expenses  shall  be  paid  by  the  State,  except 
the  pay  of  jurors,  and  exphuns  the  nature  of  the  expenees,  namely  all  those  m- 
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carred  by  arrests,  confinement  and  prosecution  of  persons  accused  of  crime,  their        parksr 
removal  to  prison  and  the  pay  of  witnesses.    In  order,  however,  to  remove  all      Bobdobov. 
doabt,  it  adds,  that  all  other  expenses  attending  criminal  prosecutions,  except  the 
pay  of  jurors,  shall  be  paid  by  the  State. 

Fees  of  Sheriffs  are  certainly  a  part  of  the  expenses  attending  the  arrest,  con- 
finement, removal  to  prison  and  prosecution  of  persons  accused  of  crime. 

If  such  were  not  the  intention  of  the  Legislature,  they  could  have  excepted 
from  the  expenses  the  fees  of  Sheriffs,  as  they  excluded  the  pay  of  jurors. 

It  is  admitted  that  under  the  Act  of  1857,  John  M.  Beil,  Sheriff  of  the  parish 
of  Orleans,  was  paid  out  of  the  State  Treasury  fees  and  costs  of  criminal  prosecu- 
tions in  the  parish  of  Orleans,  for  a  part  of  the  year  1857. 

It  is,  however,  argued,  that  the  15th  section  of  the  Act  of  1855  **  gives  ^ 
Sheriff  a  salary  of  one  hundred  dollars  per  annum,  for  his  services  in  matters  of  a 
a  criminal  nature  pending  in  courts,  and  that  this  was  intended  to  compensate  him 
in  full  for  his  services  in  all  cases  where  the  accused  was  acquitted,  and  in  all 
cases  in  which  the  perscm  convicted  was  unable  to  pay  the  costs.'' 

Sec.  15  is  as  follows  :  '*  Every  Sheriff  in  this  State  shall  be  entitled  to  one 
hundred  dollars  per  annum,  and  each  and  every  Clerk  of  the  several  District 
Courts  to  fifty  dollars  per  annum,  as  a  compensation  for  their  services  in  matters 
of  a  criminal  nature  pending  in  their  respective  courts."    Seas.  Acts,  1855,  p.  168. 

This  statute  does  not  declare  that  Sheriffs  shall  not  be  entitled  to  more  than 
one  hundred  dollars  for  their  fees  in  matters  of  a  criminal  nature ;  and  this  same 
Act,  section  12,  provides  that  Sheriff!^  shall  be  entitled  to  demand  firom  the  parish 
one  dollar  for  whipping  any  person  sentenced  to  that  punishment,  and  twenty-five 
dollars  for  executing  any  person  condemned  to  capital  punishment,  to  be  paid  by 
the  parish. 

Besides,  the  Legislature  have  put  their  interpretation  upon  section  15,  by  de- 
claring in  the  Act  of  1857  that  the  fees  of  Sheriffs  shall  be  paid  by  the  State. 

The  Act  of  1857  is  subsequent  to  that  of  1855,  and  if  there  be  any  portion  of 
the  latter  Act  upon  the  same  subject-matter,  which  is  opposed  to  the  former,  it 
must  be  considered  to  have  been  repealed. 

But  it  is  unnecessary  in  the  case  at  bar  to  view  them  as  adverse  in  their  pro- 
visions, for  there  are  many  services  in  criminal  matters  performed  by  Sherifib, 
which  are  not  provided  for  in  the  fee  bill. 

They  are  obliged  to  be  with  juries  when  they  retire  to  take  their  meals,  to 
watch  over  them  when  the  court  takes  a  recess,  to  keep  an  eye  over  prisoners  not 
upon  bail  when  in  court,  and  they  render  many  other  services  not  detailed  in  the 
fee  biU. 

A  hundred  dollars  appears  to  be  a  moderate  compensation  for  services  per- 
formed by  Sherifib  in  criminal  matters,  for  which  fees  are  not  provided  in  the 
fee  bill. 

It  is  also  objected,  that  the  Act  of  1855  provides  that  the  party  convicted 
shall  pay  the  costs  of  prosecution,  and  the  question  is  asked,  does  the  Act  of  1857 
repeal  this  provision  of  that  Act.  It  does  not,  but  according  to  our  construction 
of  these  two  Acts,  the  party  convicted  must  be  condemned  to  pay  the  costs,  and 
after  a  return  of  nulla  bona,  or  after  the  Clerk  and  Judge  are  satisfied  by  sufiB- 
dent  evidence  that  the  person  convicted  has  no  property,  then  the  State  becomes 
responsible  for  the  costs.  See  opinion  of  H.  D.  Gilpin,  Attorney  General  U.  S., 
July  20th,  1840. 

Judgment  affirmed,  with  costs. 
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pAsntB  Merrick,  G.  J.,  concarring.    I  do  not  attach  mnch  importaooe  to  the  fact, 

that  the  fees  of  officers  in  criminal  prosecations,  were  not  paid  by  the  State  from 
1814  to  1857,  for  the  reason  that  the  State  is  a  sovereignty,  and  sach  payments 
could  only  be  made  by  some  special  legislation.  Salaries  were  paid  to  Sheriib 
instead  of  detailed  fees. 

In  1852,  a  new  system  was  inaugurated.  The  ^*  expenses"  in  crimiDal  proceed- 
ings were  thrown  upon  the  parishes  and  city,  by  the  first  section  of  the  Act  of 
1852,  and  the  second  section  of  the  same  Act  defined  what  was  meant  by  "  ex- 
penses," in  saying,  "  that  the  fees,  salaries  and  expenses  provided  by  this  bill,  to 
be  paid  by  the  local  authorities,  shall  be  fixed  and  regulated  by  said  authorities ; 
and  until  the  same  be  done  by  said  authorities,  the  fees,  salaries  and  expenses, 
shall  remain  as  now  fixed  by  law,  and  be  paid  by  the  local  authorities,'* 

There,  then,  was  new  legislation  and  a  declaration  by  the  sovereign,  that  fees, 
salaries  and  expenses,  were  to  be  paid  by  the  local  authcMities. 

To  aid  the  parishes  in  meeting  the  new  burden  thus  imposed,  the  L^islatoie, 
the  following  year,  granted  the  parishes  and  the  city  of  New  Orleans,  all  fines 
aod  forfeitures  collected  in  the  same  respectively.    Acts  1853,  p.  295. 

In  1854,  a  law  was  passed  declaring  the  moneys  collected  for  fines  and  forfeited 
bonds  in  the  parish  of  Orleans,  a  special  fund  out  of  which  *'  cUl  costs  and  expenses 
accruiDg  in  criminal  prosecutions,  in  the  First  District  Court  of  New  Orleans," 
should  be  paid.    Acts  1854,  p.  58. 

In  1855,  as  is  well  known,  the  Legislature  undertook  to  reduce  to  one  body  the 
previous  legislation  on  many  subjects,  and  in  pursuance  of  this  object,  the  Act 
of  14th  of  March,  1855,  relative  to  criminal  proceedings  was  passed,  which  uses 
the  word  '*  expenses"  in  the  same  comprehensive  sense  as  the  first  section  of  the 
Act  of  1852.  The  sixty-eighth  section,  p.  161,  is  in  these  words :  "  That  all  the 
expenses  incurred  in  the  difierent  parishes  by  arrest,  confinement  and  prosecution 
of  persons  accused  of  crime,  their  removal  to  prison,  the  pay  of  witnesses,  jurors, 
&c.,  and  all  expenses  whatever  attending  criminal  prosecutions,  shall  be  paid  by 
the  respective  parishes,  in  which  the  offence  charged  may  have  been  committed." 
Here  again  the  word  "  expense"  is  used  in  its  usual  sense,  and  is  expressly  de- 
clared by  the  lawgiver  to  comprehend  costs  and  fees. 

And  in  the  following  section,  he  reiterates  the  same  definition  as  contained  in 
the  second  section  of  the  Act  of  1852,  and  confers  on  the  local  authorities  the 
same  powers.    See  Acts  1855, 161,  sees.  68,  69. 

Up  to  this  point,  the  case  presents  no  difficulty.  But  in  1855,  in  an  Act, 
to  define  and  regulate  costs  and  fees  generally,  the  Legislature,  notwithstanding 
it  had  conferred  upon  the  local  authorities  the  power  to  regulate  fees,  Ac,  and 
bound  them  to  pay  the  fees  and  costs  of  criminal  prosecutions,  gave,  it  would 
seem,  to  the  Clerk  and  Sherifis,  (at  least  whenever  it  was  to  their  advantage,)  a 
cumulative  mode  of  obtaining  compensation,  (which  in  some  parishes  would 
doubtless  more  than  equal  their  fees,)  by  awarding  the  Sheriff  one  hundred  dollars, 
and  the  Clerk  fifty  dollars.    Acts  of  1855,  p.  168. 

But  whatever  may  have  been  the  object  of  the  Legislature  in  reviving  the  for- 
mer provisions  of  law,  at  the  same  time  it  compelled  the  local  authorities  to  pay 
the  fees  and  costs  of  prosecution,  and  gave  them  power  to  regulate  the  same,  it 
cannot  annihilate  the  plain  provisions  of  the  special  Act  relative  to  criminal  pro- 
ceedings. 

The  last  named  Act  professed  to  treat  directly  of  the  subject  matter  in  hand, 
and  it  compelled  the  local  authorities  to  pay,  under  the  term  *'  expouesi"  the  She- 
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riff's  fees,  viz,  "  all  expenses  incarred  by  arrest,  confinement,  and  prosecntion  of       ^^^^ 
persons  accused  of  crime,  their  removal  to  prison,  the  pay  of  witnesses,  jurors,     Robbww 
Ac,  and  all  expenses  whatever  attending  criminal  prosecntions,  and  is  thus  a  spe- 
cial Act  on  the  subject.    See  St.  Martin  v.  The  City,  ante  p.  113. 

Under  these  laws,  the  Sheriffs  of  New  Orleans  were  paid  their  fees  in  crjpiinal 
cases,  from  1852  to  the  year  1857,  and  it  was  never  pretended  or  supposed  that 
the  cumulative  compensation  of  the  Act  of  14th  of  March,  1855,  could  deprive 
the  Sheriff  of  the  compensation  explicitly  given  him  by  the  Act  to  reguUte  crimi- 
nal proceedings.  Indeed,  what  compensation  would  9100  be  to  the  Sheriff  of  the 
parish  of  Orleans  for  his  fees  in  the  criminal  prosecutions  ? 

It  is  well  known  that  the  people  of  some  of  the  parishes  complained  of  the 
burden  imposed  upon  them  by  this  legislation.  In  1857,  therefore,  the  Legisla- 
ture, using  a  term  which  it  had  so  repeatedly  defined,  took  upon  itself,  by  the 
same  terms,  and  by  nearly  the  same  words,  the  burden  which  it  had  previously 
imposed  upon  the  local  authorities.    Its  language  is  : 

''  That  oil  expenses  incurred  in  the  diflferent  parishes  in  this  State  by  arrests, 
confinement  and  prosecution  of  persons  accused  of  crime,  their  removal  to  prison, 
the  pay  of  witnesses,  and  all  other  expenses  attending  criminal  prosecutions,  ex- 
cept the  pay  of  jurors,  shall  be  paid  by  the  State,  upon  the  certificate  of  the 
Clerk  and  the  presiding  Judge  of  the  several  courts  of  this  State." 

And  whilst  the  State  relieved  the  local  authorities  in  this  manner,  it  attempted, 
by  a  subsequent  section,  (which  has  been  declared  unconstitutional,)  to  withdraw 
from  them  the  fines  and  forfeitures  which  had  been  granted  to  meet  the  burden. 

It  appears  to  me,  therefore,  that  the  fees  of  the  Sheriff  in  criminal  prosecutions 
form  a  part  of  the  subject-matter  confided  to  the  Clerk  and  Judge  to  audit. 

And  I  concur  with  my  colleagues,  that  on  any  matter  confided  to  them,  their 
action  is  conclusive  upon  the  Auditor  of  Public  Accounts,  and  when  they  have 
once  directed  the  fees  of  the  Sheriff  in  criminal  proeecutions  to  be  paid,  the 
duty  of  the  Auditor  is  only  ministerial,  and  he  must  draw  a  warrant  for  the 
same. 

Land,  J.,  dissenting.  The  account  in  dispute  is  for  the  sum  of  $2801  60,  is 
stated  to  be  for  ^fees  incurred  in  the  prosecutions  of  criminaUy  from  the  Ist  day  of 
April  to  the  30th  of  June,  1858,  inclusive,"  and  is  certified  by  the  Judge  and  the 
Clerk  of  the  First  District  Court  of  New  Orleans  to  be  correct. 

That  the  Legislature  has  the  right  to  declare  what  expenses,  fees  and  salaries, 
in  criminal  prosecutions,  shall  be  paid  by  the  State,  and  to  fix  the  amount  there- 
of, and  to  prescribe  the  mode  of  payment,  is  not  disputed.  This  right  has  at  all 
times  been  exercised  by  the  State,  and  from  an  examination  and  comparison  of 
the  laws  now  in  force,  upon  the  subject  of  Sheriff's  fees  in  criminal  cases,  with 
the  former  laws  upon  the  same  subject-mattter,  they  are  found  to  be  uniform,  con- 
sistent and  identical. 

The  Act  approved  March  28th,  1813.  to  "  establish  explicit  fee  bills,"  provides 
that  the  several  Sherifi&  throughout  the  State  shall  be  entitled  to  demand  and  re- 
ceive certain  fees  for  their  services  in  civil  and  criminal  cases,  and  the  14th  sec- 
tion theeeof  provides,  "  that  the  Sheriff  of  the  First  District  shall  be  allowed  for 
Af»  services  in  criminal  prosecutions  and  all  ex-officio  services  not  otherwise  provided 
for,  a  sum  not  to  exceed  two  hundred  dollars ;  and  all  other  Sheriffs  for  like 
services,  a  sum  not  to  exceed  forty  dollars,  which  allowance  shall  annually  be  paid 
by  the  District  Judge,  and  shall  be  paid  out  of  the  public  treasury  on  the  warrant 
of  the  Judge." 
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PAMcn  The  Act  of  1855  « to  regulate  and  define  costs  and  fees  generally,''  approved 

March  14th,  which  is  the  law  now  in  force,  provides  that  the  Sheri£&  thnraghont 
the  State  shall  be  entitled  to  demand  for  their  services  in  civil  and  criminal  cases 
certain  fees,  and  no  more,  and  the  15th  section  thereof  provides,  "  that  every 
Sheriftin  this  State  shall  be  entitled  to  one  hundred  dollars  per  annum,  and  each 
and  every  Clerk  of  the  several  District  Courts  to  fifty  dollars  per  annum,  as  a 
compensation  for  their  services  in  matters  of  a  criminal  nature  pending  in  the 
resjiective  courts." 

This  provision  in  the  Act  of  1855,  granting  to  Sheriffs  a  fixed  compensation 
or  salary  for  their  services  in  criminal  cases  pending  in  the  courts,  has  been  the 
settled  policy  of  the  State,  so  far  as  1  can  learn  from  the  statutes,  since  the  year 
1813. 

This  policy  was  not  changed  by  the  Act  of  1852,  which  imposed  upon  the 
parishes  respectively,  the  obligation  of  paying  all  expenses  in  criminal  proseca- 
tions,  nor  by  the  Act  of  1855,  which  continued  that  obligation  in  force,  until  the 
passage  of  the  Act  of  1857,  by  which  the  payment  of  these  expenses  was  resumed 
by  the  State. 

It  is  admitted  that  at  the  date  of  the  passage  of  the  Act  of  1852,  the  State 
did  not  pay  to  Sheri£&,  fees  for  their  services  in  criminal  cases  pending  in  conn, 
and  as  the  Act  of  1852  expressly  declares  that  the  fees,  salaries  and  expenses  in 
criminal  prosecutions  shall  remain  as  then  (now)  fixed  by  law,  until  changed  by  the 
local  authorities,  it  necessarily  follows,  that  the  parishes  were  not  bound  to  pay 
any  greater  or  other  fees,  salaries  or  expeui^es  than  the  State  had  paid  prior  to 
the  passage  of  that  Act,  and  that  whether  the  parishes  paid  the  salaries  formerly 
paid  by  the  State,  or  paid  specific  fees  in  place  thereof,  was  a  matter  left  by  the 
Act  to  tfu  discretion  of  the  local  authorities.  The  Act  of  1855  contained  the  same 
provision,  that  the  fees,  salaries  and  expenses  shall  remain  as  then  fixed  by  lav, 
nntil  changed  by  the  local  authorities.  It  is  also  admitted  that  at  the  date  of  the 
passage  of  this  Act  the  State  did  not  pay  to  Sherifife,  fees  for  their  services  in 
criminal  cases  pending  in  court. 

It  appears  from  these  various  Acts,  and  the  admissions  in  the  record,  that  the 
public  policy  of  the  State  to  allow  Sheriffs,  a  fixed  compensation  or  salary  for 
their  services  in  criminal  cases  pending  in  the  courts,  instead  of  specific  fees,  has 
remained  unchanged  from  the  year  1813  to  1857,  and  the  question  presented  to 
this  court  is,  whether  the  Act  of  1857  has  changed  that  policy,  or  repealed  the 
laws  establishing  it.  « 

The  Act  of  1852,  page  188,  is  as  follows  : 

Section  1.  That  all  the  expenses  hereafter  incurred  in  the  different  parishes,  hy 
the  attendance  of  physicians  and  for  maintenance  and  clothing  of  individuals  con- 
demned for  the  commission  of  any  crime,  and  of  such  as  are  accused  of  any  crime 
or  misdemeanor  cognizable  by  the  District  Courts  of  this  State,  shall  be  paid  by 
the  respective  parishes  in  which  the  offence  or  offences  charged  may  have  been 
committed. 

Section  2-  Tliat  the  fees,  salaries  and  exi)enses  provided  by  this  bill,  to  be  paid 
by  the  local  authorities,  shall  be  fixed  and  regulated  by  the  said  authorities  ;  and 
until  the  same  be  done  by  the  said  authorities,  the  fees,  salaries  and  expenses  shall 
remain  as  now  fired  by  law,  and  be  paid  by  the  local  authorities. 

The  Act  of  1855  is  in  these  words : 

Section  63.  All  the  expenses  incurred  in  the  different  parishes,  by  the  arrest, 
confinement  and  prosecution  of  persons  accused  of  crime,  their  removal  to  prison, 
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the  pay  of  witneaseB,  jurors,  &c.,  and  all  expenses  whatever  attending  criminal        ^^^^^ 
proeecations,  shall  be  paid  by  the  respective  parishes  in  which  the  offence  charged 
may  have  been  committed. 

Section  70.  The  fees,  salaries  and  expenses  to  be  paid  by  the  local  anthorities, 
as  above  provided,  shaU  be  fixed  and  regulated  by  them,  except  for  the  mainten- 
ance of  prisoners ;  and  until  the  same  be  done,  they  shall  remain  as  now  fixed  by 
law. 

The  Act  of  1857  is  as  follows : 

Section  1.  That  all  the  criminal  expenses  incarred  in  the  different  parishes  of 
this  State,  by  arrests,  confinement  and  prosecution  of  persons  accused  of  crime, 
their  removal  to  prison,  the  pay  of  witnesses  and  all  other  expenses  attending 
criminal  prosecutions,  except  the  pay  of  jurors,  shall  be  paid  by  the  State,  upon 
the  certificate  of  the  Clerk  and  the  presiding  Judge  of  the  several  courts  of  this 
State. 

It  is  evident  that  the  only  intention  of  the  Acts  of  1852  and  1855,  was  to  im- 
pose upon  the  parishes  the  payment  of  all  expenses  in  criminal  prosecutions ;  and 
it  is  equally  evident  that  the  only  intention  of  the  Act  of  1857  was  to  resume  the 
payment  thereof  on  the  part  of  the  State. 

The  language  of  the  Acts  imposing  upon  the  parishes  the  payment  of  all  ex- 
penses in  criminal  matt^B,  is  more  general  and  comprehensive  than  the  tanguage 
of  the  Act  of  1857,  resuming  the  payment  thereof. 

It  has  already  been  shown,  that  it  was  only  the  mtention  of  the  Legislature,  by 
the  use  of  the  general  terms,  fees,  salaries  and  expenses,  in  the  Acts  of  1852  and 
1855,  to  impose  upon  the  parishes  the  payment  of  such  fees,  salaries  and  expenses 
as  teere  then  established  by  law,  and  which  the  State  itself  was  bound  to  pay — for 
those  Acts  declare,  that  the  fees,  salaries  and  expenses  thus  impo&sd,  shcUl  remain 
as  then  fixed  by  law,  until  changed  by  the  local  authorities.  It  has  also  been 
shown  by  the  statutes,  that  the  State  at  the  respective  dates  of  the  Acts  of  1852 
and  1855  was  only  bound  to  pay  Sheriffs  for  their  services  in  criminal  cases 
pending  in  the  courts,  the  salaries  provided  by  law,  and  not  specific  fees. 

It  is  also  shown  by  an  admission  in  the  record,  that  no  liability  on  the  part  of 
the  State  to  pay  Sheriff's  fees  in  criminal  cases  was  aclcnowledged  at  the  treasury 
from  the  year  1814  to  1857. 

The  Act  of  1855,  <<  to  define  and  r^^te  fees  and  costs  generally,"  is  the  law 
now  in  force,  and  which  determhies  the  fees  which  Sheriff  are  entitled  to  demand 
and  receive  in  civil  and  criminal  cases.  The  only  fees  allowed  by  this  Act,  which 
Shertfib  are  entitled  to  demand  and  receive  in  criminal  cases  from  the  State, 
in  addition  to  the  salary  of  one  hundred  dollars  granted  by  the  15th  section,  are 
the  fees  for  keeping  and  maintaining  prisoners  in  jail,  and  for  transporting  prison- 
ers to  the  penitentiary,  or  from  one  parish  to  another. 

The  Act  of  1857  does  not  expressly  repeal  the  last  mentioned  Act  of  1855,  or 
any  part  thereof,  nor  does  it  contain  any  provision  inconsistent  with  or  repugnant 
thereto. 

The  fees  claimed  by  plaintiff  are  the  fees  to  which  Sherifl!^  are  entitled  in  civil 
eases.  There  is  no  law  providing  that  Sheriffs  shall  be  entitled  to  demand  like 
fees  from  the  State  in  crimin(d  cases. 

The  Act  of  1855,  establishing  explicit  fee  bills,  is  similar  to  the  former  Acts  on 
the  same  subject-matter,  and  the  interpretation  given  to  those  Acts,  and  acquiesced 
in  from  1814  to  1857,  was,  that  Sherifis  were  not  entitled  to  demand  of  the  State 
fees  in  criminal  cases.    This  interpretation  of  the  former  laws,  identical  with  the 
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present,  magi  liave  been  known  to  the  L^datore  when  the  Act  of  1857  was 
passed  ;  and  the  failure  of  the  lawgiver  to  declare  specially  in  the  Act  of  1857, 
that  Sheriffit  should  be  entitled  to  demand  for  their  services  in  matters  of  a  crimi- 
nal natore  pending  in  the  respective  courts,  other  and  greater  fees  than  allowed 
by  the  Act  of  1855,  is  conclusive  to  my  mind  that  such  was  not  his  intention. 

In  my  opinion,  the  Act  of  1855,  '*  to  define  and  regulate  costs  and  fees  gener- 
ally," is  in  full  force,  and  is  decisive  against  plaintiff's  right  to  demand  the  pay- 
ment of  fees  from  the  State  in  matters  of  a  crimimil  nature,  and  that  as  the  fees 
claimed  by  him  are  not  allowed  by  that  Act,  that  he  is  not  entitled  to  demand  and 
receive  them  from  the  State. 

Debts  against  the  State  can  only  be  created  by  express  and  unequivocal  legis- 
Lition,  and  not  by  implication  or  the  interpretation  of  general  and  indefinite  words 
in  a  statute,  such  as  are  used  in  the  Act  of  1857. 

Article  94  of  the  Constitution  provides,  that  no  money  shali  be  drawn  from 
the  treasury  but  in  pursuance  of  a  specific  appropriation  made  by  law,  and  this 
provision  presupposes  the  existence  of  a  debt  specially  created  and  acknowledged 
to  be  due  from  the  State,  anterior  to  the  appropriation  itself. 

The  appropriation  of  one  hundred  thousand  dollars  made  to  pay  the  expenseB 
in  criminal  prosecutions  under  the  Act  of  1857  was  nearly  exhausted  at  the  date 
of  the  Treasurer's  report  to  the  Legislature,  and  was  wholly  insufficient  to  pay 
the  acknowledged  claims  for  expenses  in  criminal  matters,  together  with  claims  of 
the  character  of  the  one  in  dispute ;  and  the  assumption  that  the  appropriatioD 
was  made  to  pay  the  fees  claimed  by  plaintiff,  as  part  of  the  expenses  in  criminal 
prosecutions,  for  which  the  State  is  liable,  is  entirely  unsupported. 

The  fact  that  a  part  of  the  fees  claimed  by  Sheriff  Bell  and  his  successor  the 
plaintiff,  was  paid  at  the  treasury  under  the  Act  of  1857,  cannot  afifoct  the  ques- 
tion as  to  the  meaning  of  the  Act  Hsdf  This  suit  shows  that  these  payments 
are  considered  at  the  treasury  to  have  been  made  in  error. 

The  argument  that  the  compensation  of  one  hundred  dollars,  allowed  to  Sherifi 
for  services  in  criminal  prosecutions,  is  insufficient,  unjust  or  impolitic,  can  with 
more  propriety  be  considered  by  the  Legislature  than  this  court 

The  office  of  Sheriff  is  no  where  vacant  The  State  compels  no  citizen  to  hold 
the  office.  It  is  filled  throughout  the  State  by  able  and  efficient  incumbents  who 
voluntarily  assume  the  burden  of  service  in  criminal  prosecutions  for  the  inade- 
quate compensation  provided  by  law,  in  consideration  of  the  fees  to  which  th^ 
are  entitled  in'^civil  proceedings,  and,  therefore,  have  no  1^^  right  to  com- 
plain. 

In  my  opinion,  the  judgment  of  the  lower  court  is  erroneous,  and  should  be 
reversed. 

YooRHTBs,  J.,  absent. 
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William  Brown  et  al.  v.    Stephen  Roberts. 

The  smeiy  on  »  Uitor'B  bond  cannot  require  tbat  payments  made  by  the  latter  to  his  ward,  shall  be 
imputed  to  the  amount  that  may  be  due  upon  the  bond ,  on  a  breach  of  lis  conditions.  The  doctrine 
of  imputation  of  payments  does  not  apply  to  such  a  case. 

Where  the  tutor  makes  a  surrender  of  his  property,  and  the  parties  in  whose  fkvor  the  bond  was  exe- 
cuted, oonsentto,  and  vote  for  its  sale  on  terms  of  credit,  such  sale  is  a  granting  of  time,  which 
will  have  the  effbct  of  discharging  the  UabUity  of  the  surety. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Beale,  J. 
A.  M.  Dvnn,  for  plaintiff.     T.  G,  Morgan,  for  defendant  and  appellant. 

Mebrick,  G.  J.  The  present  action  has  been  brought  upon  a  tutor's  bond, 
signed  by  the  defendant  in  1833,  as  surety  for  Moses  Broumf  dative  tutor  to  the 
plaintifife,  then  miiior  children  of  WUliam  Brown,  deceased. 

The  bond  was  given  for  1(1,168.  In  1848,  the  plamtifb'  brought  suit  against 
Moses  Brown  for  a  settlement  of  the  tutorship  accounts,  and  recovered  judgment 
in  the  sum  of  34,785  70.  Shortly  afterwards,  Moses  Brown  made  a  surrender  of 
his  property  to  his  creditors.  At  the  meeting  of  creditors,  the  plaintiff,  WiUiam 
Brown,  Odavius  Brown,  since  deceased,  and  the  plaintiff  George  Klinepeter,  re- 
presenting his  wife,  voted  for  the  sale  of  the  movables  for  cash,  the  slaves  one- 
fourth  cash,  and  for  the  residue,  a  credit  of  one  year,  and  the  land  on  a  credit  of 
one  and  two  years. 

The  heirs  of  William  Brown  received,  on  the  tableau  of  distribution  of  Moses 
Brown*s  syndic,  the  sum  of  fifteen  hundred  dollars. 

Judgment  having  been  rendered  against  the  defendant  for  the  amount  of  the 
tator*8  bond,  91,168,  and  legal  interest  from  19th  of  February,  1853,  he  has 
appealed,  and  made  the  following  points  in  this  court : 

Ist.  That  he  has  the  right  to  impute  the  payment  made  by  the  syndic  to  the 
satisfaction  of  the  bond  on  which  the  appellant  was  surety ;  and, 

2dly.  That  the  appellant  was  discharged  from  his  obligation  as  surety,  by  the 
acts  of  plaintiff  in  according  time  to  Brown,  the  principal  obligor. 

I.  The  doctrine  of  imputation  of  payments  has  no  application  to  a  tutor's 
bond  in  a  case  like  the  present.  The  tutor's  bond  is  collateral  to  the  administra- 
tion of  the  tutor  during  the  entire  tutorship.  So  long  as  the  tutor  does  his  duty 
and  makes  payment  where  payment  is  required,  no  cause  of  action  arises  upon 
the  bond.  It  would,  therefore,  be  absurd  to  impute  payments  to  an  obligation 
depending  upon  a  condition  which  had  not  happened. 

The  collateral  obligation  upon  the  bond  takes  effect  only  where  the  tutor  neg- 
lects or  refuses  to  do  his  duty,  or  make  payment,  and  it  covers  the  refusal  to  pay 
the  last  dollar  to  his  wards  become  majors,  as  well  as  the  first,  and  where  the 
bond  is  given  for  the  tutorship  of  several,  to  the  last  minor  who  arrives  at  the 
age  of  majority  as  well  as  the  first.  All  payments  made  by  the  tutor  or  his  re- 
presentatives to  all  or  any  of  his  wards,  are  but  a  performance  of  his  obligation 
of  tutor.  A  refusal  to  pay  any  final  balance,  to  all  or  any  of  his  wards,  gives 
rise  to  an  action  upon  the  bond,  for  such  refusal  becomes  a  breach  of  a  condition 
of  the  bond. 

Where  a  tutor,  being  appointed  to  several  minor  heirs,  gives  but  one  bond, 
that  bond  is  as  much  forfeited  by  a  refusal  to  pay  over  to  the  last  minor,  arriving 
at  the  age  of  majority,  as  it  would  be  if  the  refusal  had  been  made  to  each  heur. 
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For  the  breach  of  a  single  condition  gives  rise  to  an  action  of  indemnity  upon 
the  bond,  to  the  extent  of  the  loss,  whether  that  loss  be  sustained  by  one  or  all  of 
the  minors.  But  the  surety  on  the  bond  can  only  be  held  responsible  to  the  ex- 
tent of  the  sum  specified  in  it,  and  if  the  loss  be  sustained  by  several  of  the  heirs, 
they  must  adjust  between  themselves  the  portions  to  which  tiiey  are  entitled. 

As  between  the  surety  and  the  minors,  he  cannot  contest  the  right  of  any  one 
to  recover  upon  the  bond  to  the  extent  of  the  indemnity  due  him.  Bat  when 
the  whole  bond  has  once  been  exhausted,  whether  by  suits  seriatim  upon  the  same 
by  the  minors,  as  they  arrive  at  the  age  of  majority,  or  otherwise,  the  surety  is 
discharged. 

n.  The  second  ground  made  by  the  appelknt,  presents  some  difficulty,  as  there 
are  contradictory  decisions  on  the  very  point  in  controversy.  The  piamtiib' 
counsel  relies  upon  the  case  of  Leger  v.  Arcenaux,  5  Rob.  514,  decided  at  Ope- 
lousas  in  1843,  and  the  defendant,  upon  the  cases  of  LobdeU  v.  Nephler,  4  La. 
294  ;  McGuire  v.  Wooldridge  et  at.,  6  Rob.  50  ;  and  Peacocke  v.  Chapman^  8 
An.  87. 

The  Article  of  the  Code  relied  upon  by  defendant,  is  the  opposite  of  Artide 
2039  of  the  Napolean  Code,  and  declares  that  the  prolongation  of  the  term 
granted  to  the  principal  debtor,  without  the  consent  of  the  surety,  operates  a  dis^ 
charge  of  the  ktter.    C.  C.  3032. 

The  plaintifis'  counsel  relies  upon  the  reasoning  of  the  court  in  the  case  of 
Leger  v.  Arcenaux^  to  the  effect,  that  by  the  surrender,  the  claim  is  no  longer  up- 
on the  debtor,  but  upon  the  net  proceeds  of  the  sale  of  the  property  ceded.  And 
that  the  sale  of  the  property  for  cash  might  have  been  injurious  to  the  surety 
&c 

This  reasoning  is  not  entirely  satisfactory.  By  the  surrender,  it  is  true,  that 
all  proceedings  against  the  insolvent  are  stayed.  But  the  rights  of  the  creditors 
attach  upon  the  effects  surrendered,  and  the  term  of  payment  is  really  prolonged, 
whenever,  on  the  vote  of  the  creditor,  the  effects  of  the  debtor  are  sold  on  time. 
For  on  payment  of  the  principal  debt  by  the  surety  and  subrogation,  he  coald 
not  obtain  reimbursement  until  the  credit  sales  had  fallen  due.  The  term  then  is 
really  prolonged.  If  the  surrender  be  looked  upon  simply  as  a  mode  of  execa- 
tion,  the  result  would  be  the  same.  In  the  case  of  Peacocke  v.  Chapmafif  8  An. 
87,  the  giving  of  time  consisted  in  consenting  to  a  sale  of  property  seized  upon 
execution  upon  a  twelve  month's  credit.  It  was  urged  in  that  case,  without  ef- 
fect, that  the  twelve  month's  sale  upon  an  execution,  (being  one  of  the  modes  of 
collecting  a  debt,)  did  not  operate  even  a  novation  of  the  original  debt,  and 
could  not,  therefore,  be  considered  as  affecting  the  contract  or  prolonging  its 
term. 

Suppose,  immediately  after  havmg  procured  the  sale  of  the  property  of  the  in- 
solvent on  time,  the  plaintifi&  had  instituted  suit  upon  the  bond  against  the  surety, 
could  he  not,  the  surety,  say  to  them, "  you  seek  to  bind  me  under  more  oneroufl 
conditions  than  my  principal,  for  though  you  hold  a  legal  mortgage  upon  the 
land  and  slaves  to  secure  this  debt,  you  have  virtually  deferred  its  payment  for 
one  and  two  years,  and  now  you  demand  of  me  the  amount  in  cash,"  thus  violat- 
ing Articles  3006,  3030  and  3032  ?  It  seems  to  us,  there  would  be  much  force 
in  the  reply,  and,  on  the  whole,  we  think,  the  case  of  Lobdell  v.  Nephler  the  best 
sustained  by  reason  and  authority.  Still  it  cannot  be  disguised,  that  where  a 
debt  was  only  partly  secured,  as  in  this  case  the  creditor  would  be  placed  in  a 
a  dilemma ;  for  if  he  sought  to  secure  the  entire  debt  by  procuring  favorable 
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A  ocmo  bmarum  in  this  State  Is  not  a  peremptory  bar  to  a  suit  upon  a  Judgment  rendered  contradic- 
torily with  the  ceding  debtor  in  another  State  after  the  cession  has  been  accepted  hero,  even  though 
the  debt  upon  which  the  foreign  juifgmont  was  obtained  was  put  upon  the  debtor's  bilan. 

In  those  States  where  the  common  law  prevails,  when  a  commercial  firm  is  sued,  it  is  necessary  that 
process  should  be  served  on  each  membor  of  the  firm,  and  etEect  will  not  be  given  in  our  courts  to  a 
Judgment  there  rendered  against  one  of  the  members  who  was  not  served  with  process  and  made  no 
appearanoe  in  the  suit. 

APPEAL  from  the  Fifth  District  Ooart  of  New  Orleans,  Egglesion^  J. 
/.  Livingston^  for  plaintiffs  and  appellants.    Durant  db  Hornor  and  Hart 
A  Martin,  for  defendants. 

Merrick  C.  J.  The  majority  of  the  court  adopt  the  opinion  prepared  in  this 
case  by  Mr.  Justice  Spofford  before  his  resignation.    It  is  as  follows  : 

Spofford,  J.  This  suit  is  based  exclusively  upon  a  judgment  purporting  to 
haTB  been  rendered  in  the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York  on  the  2d  October,  1855. 

Both  defendants  excepted  to  the  suit,  upon  the  alleged  grounds  that  on  or  about 
the  17tii  Feb.  1855,  they  made  a  cessio  bonorum  to  their  creditors  and  obtained 
a  final  judgment  of  discharge  in  the  Sixth  District  Court  of  New  Orleans,  where 
the  present  suit  was  brought ;  they  further  alleged  that  plaintiff's  claim  was  put 
on  their  bilan,  and  that  one  of  the  plaintiff's  being  a  resident  of  New  Orleans 
had  notice  thereof. 

The  exceptions  were  sustained  and  the  suit  dismissed  by  the  District  Judge, 
who  says  he  felt  constrained  to  this  course  by  the  authority  of  the  case  of  the 
Northern  Bank  of  Kentucky  y.  Sqmres,  8  An.  318. 

But  there  is  a  peculiar  feature  in  this  case  which  the  District  Judge  appears  to 
haye  overlooked.      ^ 

The  fluit  is  upon  a  foreign  judgment  The  plaintifi&  do  not  seek  to  recover 
upon  the  original  cause  of  action,  but  upon  the  judgment  in  which  it  has  been 
merged.    This  judgmeot  was  obtained  long  sabsequent  to  the  Louisiana  cession 


NEW  ORLEANS,  APRIL,  1869.  261 

terras  of  sate,  he  would  loee  the  security,  and  if  he  should  suffer  the  sale  for  ca^h,        brown 
he  might  lose  the  portion  of  the  debt  not  secured,  by  the  sacrifice  of  the  pro- 
perty. 

Giving  the  defendant,  however,  the  benefit  ot  our  conclusions  on  this  branch  of 
the  caae,  it  will  only  occasion  a  small  reduction  of  the  judgment.  For,  as  the 
oonditioa  upon  which  the  bond  was  to  become  exigible  has  happened,  the  indem- 
nity due  the  remaining  ward,  must  be  paid  in  full,  leaving  to  the  plaintiff  to 
adjust  their  rights  among  themsdves. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  we  do  now  order,  adjudge  and 
decree,  that  the  plaintiff  do  have  and  recover  judgment  against  liie  defendant 
for  the  sum  of  one  thousand  and  eighty-three  dollars  and  eighteen  cents,  with 
legal  interest  thereon,  from  the  nineteenth  day  of  February,  1853,  until  paid,  and 
that  the  plaintifis  pay  the  costs  of  appeal,  and  the  defendant  those  of  the  lower 
court 
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scxyn  and  the  alleged  discharge  there  under.  If  this  discharge  was  a  bar  to  the  original 
BoGARi.  demand,  they  should  have  pleaded  it  in  the  New  York  coart  where  that  demand 
was  litigated. 

A  Lonisiana  cession  is  not  a  peremptory  bar  to  a  suit  upon  a  judgment  ren- 
dered contradictorily  with  the  ceding  debtor,  in  another  State,  after  the  oessioa 
has  been  accepted  here,  even  though  the  debt  upon  which  the  foreign  judgment 
•  has  been  obtained  was  put  upon  the  bilan. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court  be 
avoided  and  reversed,  the  defendants'  exceptions  overruled,  and  the  caose  re- 
manded to  be  proceeded  in  according  to  law,  the  costs  of  this  appeal  to  be  paid 
by  the  defendants  and  appellees. 

Buchanan,  J.,  dissenting.  The  opinion  of  the  majority  of  the  court  appears 
to  me  to  overrule  the  case  of  Northern  Bank  of  Kentucky  v.  SquireSf  8th  An.,  in 
which  case  I  concurred,  and  have  seen  no  sufficient  reason  to  doubt  the  correct- 
ness of  the  doctrine  therein  contained. 

I  am  of  opinion  that  the  Judgment  of  the  District  Court  should  be  affirmed. 


Same  Case — ^On  a  Re-iiearing. 

Merrick,  C.  J.  On  a  reexamination  of  the  record  of  the  case  before  the  Coort 
of  Common  Pleas  of  New  York,  offered  in  evidence  in  this  case,  we  cannot  find 
that  any  process  was  served  upon  the  defendant,  Gtorge  C.  Bogart.  To&y  ans- 
wered the  suit,  but  only  for  himself.  It  seems  to  us,  therefore,  quite  clear,  that 
the  New  York  judgment  could  not  bind  Bogart^  particularly  as  the  plaintifls, 
under  their  New  Orleans  name,  were  parties  to  the  insolvent  proceedings,  and 
were  bound  by  the  decree  homologating  the  deliberation  of  the  creditors  discharg- 
ing Bogart  from  liability.  C.  C.  2173 ;  Gurlie  v.  Floods  11  Rob.  166 ;  5 
An.  501. 

It  is  urged  that  we  are  bound  to  presume  that  the  proceedings  in  the  Gonrt 
of  CoDunon  Fleas  were  regularly  conducted  according  to  the  maxim,  omnia  pra- 
sumunter  rite  esse  acta. 

We  think  it  would  be  carrying  the  doctrine  of  presumptions  too  far  when  in- 
voked to  defeat  a  solemn  judgment  of  our  own  courts  with  the  proper  parties 
before  them  in  order  to  give  effect  to  a  foreign  decree. 

It  is  again  urged  that  the  service  upon  one  partner  must  be  held  sufficient  to 
bring  both  into  court  But  the  common  law  prevails  in  New  York,  and  it  is 
necessary  under  the  common  law  that  process  should  be  served  upon  each  mem- 
ber of  a  commercial  firm ;.  moreover,  the  domicil  of  Bogart,  Williams  S  Co.  was 
New  Orleans  and  not  New  York.     Walworth  v.  Henderson,  9  An.  339. 

In  regard  to  the  defendant,  Tobyy  the  case  is  different.  He  was  a  party  to  the 
suit  in  the  Court  of  Common  Fleas.  He  went  into  bankruptcy  in  Febniary, 
1855,  after  the  suit  was  commenced  against  him  in  New  York.  The  creditors 
voted  a  discharge,  which  was  filed  and  homologated  in  April,  and  the  decree  was 
finally  signed  on  the  first  day  of  May,  1855,  discharging  Bogart  and  Toby  from 
all  the  debts  placed  on  their  bilan,  which  included  the  debt  in  controversy. 

This  judgment  was  doubtless  binding  upon  the  plaintifl&,  for  they  were  cited 
by  their  New  Orleans  name,  R.  H.  Thome  dt  Co.y  and  were  parties  to  it.  At 
this  time  the  New  York  suit  was  still  pending,  and  this  final  judgment  of  a  com- 
petent court  might  have  been  pleaded  in  bar  of  that  salt    The  courts  of  New 
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York  were  bound,  under  the  CoDstitution  and  laws  of  the  United  States,  to  give         soon 
it  its  eflect    It  was  a'  defence  which  would  have  been  as  availing  as  the  plea        bogakt. 
of  payment  or  set-off.    -But  this  defence  was  not  pleaded,  and  the  cause  in  New 
York  was  continued  until  October,  1855,  when  it  was  tried  and  a  judgment  ren- 
dered against  Toby  and  Bogart, 

As  to  Toby,  who  was  a  party,  the  original  cause  of  action  was  annihilated 
and  merged  in  the  judgment.  In  the  place  of  the  debt,  Toby  became  bound  by  a 
judgment  which,  by  the  Constitution  and  laws  of  the  United  States,  was  as  obli- 
gatory upon  him  in  every  other  State  of  this  Union  as  in  the  State  of  New  York. 
Const.  U.  S.  Art.  4,  sec.  1 ;  Act  of  Congress  26th  May,  1790 ;  Mills  v,  Duryee, 
7  Cranch,  481,  (2  condensed  578,)  Hampton  v.  McConnell,  3  Wheaton,  234,  (4 
condensed  R.  243,)  7  An.  334. 

The  question  is  then  presented  in  the  conflict  between  the  two  decrees  upon 
the  same  subject-matter,  one  discharging  the  debtor  and  the  other  decreeing  him 
to  pay  the  same  debt,  which  shall  prevail  ?  It  seems  to  us,  that  the  one  lajst  ren- 
dered must  have  effect,  for  it  was  in  tbe  power  of  the  defendant  in  the  last  suit 
to  have  pleaded  the  former  one  in  bar,  and  not  having  done  so,  he  must  be  pre- 
sumed to  have  waived  his  plea  of  res  judicata.  By  the  judgment,  which  absorbs 
the  defence  he  might  have  made,  he  becomes  indebted  to  his  creditor  by  a  new 
title. 

Our  judgment  must  be  set  aside  as  to  6?.  C.  Bogart  and  the  judgment  of  the 
lower  court  afi&rmed  in  regard  to  him. 

It  is,  therefore,  ordered,  that  so  much  of  the  decree  heretofore  rendered  by  us 
as  reverses  and  avoids  the  judgment  of  the  lower  court  as  to  the  said  George  C, 
Bogart,  be  set  aside,  and  that  the  judgment  of  the  lower  court,  sustaining  his  ex- 
ceptions, be  affirmed,  and  that  the  judgment  of  this  court  as  to  the  other  defend- 
ant, Simeon  Toby,  jr,,  overruling  his  exceptions  and  remanding  this  cause  for 
further  proceedings  remain  undisturbed,  and  it  is  further  ordered,  that  the  plain- 
tife  and  Simeon  Toby  each  pay  one-half  of  the  costs  of  the  appeal. 

BccHAXAN,  J.,  dissenting.  I  dissent  from  so  much  of  the  decree  on  re-hearing 
as  condemns  the  defendant,  Toby,  for  reasons  given  in  my  dissenting  opinion 
upon  the  first  decision  of  this  appeal. 


In  the  Matter  op  the  New  Orleans  Draining  Company — L.  Surgi 
V.  C.  Roselius,  Receiver. 

Where  a  role  was  taken  on  the  opposite  party  to  have  the  expense  of  making  a  "  p7an"  taxed  m  coHtR, 
and  the  defendant  did  not  except  to  the  form  of  proceeding,  but  answered  to  the  merits,  and  testi- 
mony was  taken  wlihoot  objectkm,  it  was  the  duty  of  the  Judge  to  decide  upon  the  merits  of  the 
oontrovorsy  ;  and  that  which  ought  to  haye  been  pleaded  as  an  exception  in  the  court  below  cannot 
be  assigned  as  error  on  the  appeal.  Although  the  amount  allowed  was  a  large  one,  there  being  no 
witness  who  estimated  the  value  of  the  work  at  loss  than  the  amount  allowed  by  the  Judgo,  he  could 
not  have  fixed  apon  a  smaller  amount,  without  acting  arbitrarily  and  disregarding  the  testimony. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignaud,  J. 
C.  Redmond,  for  plaintiff  in  rule.    C.  Rosdius,  in  pro,  per.,  appellant. 
Merrick,  C.  J.    The  appellant,  as  receiver  of  the  above  named  compauy, 
assigns  two  grounds  of  reversal,  as  error  in  the  judgment  of  the  court  below: 
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s™i  I.  "  That  the  proceeding  by  rule,  under  the  pretext  of  taxing  cogts,  is  ndicaflj 

B08KUC8.       wrong — ^the  plan,  for  the  making  of  which  the  appellee  claims  compenaatioD,  was 

not  made  in  the  course  of  judicial  proceeding,  or  by  order  of  court,  and  that 

whatever  claim  the  applicant  may  have,  it  constitutes  no  part  of  the  costs  of  ooort, 

and  cannot  be  taxed  as  such." 

The  defendant  in  the  rule  did  not  except  to  the  form  of  the  proceeding,  bat 
answered  to  the  merits.  Testimony  was  taken  without  objection,  and  the  case 
submitted  to  the  Judge  a  quo.  It  was  then  his  duty  to  decide  upon  the  merits  of 
the  controversy,  and  that  which  ought  to  have  been  pleaded  as  an  exoeptJoa  caa- 
not  now  be  successfully  assigned  as  error.    Buchert  y.  Richer ,  11  An.  491. 

II.  '*  That  the  amount  awarded  by  the  judgment  of  the  District  Court  is  m- 
reasonable,  and  not  warranted  by  the  evidence." 

The  sum  allowed  for  a  "  plan,"  SI  600,  is  certainly  a  large  sum  for  this  port  of 
,  work.  But  there  is  no  wituess  who  estimates  the  value  of  the  plan  at  less  than 
the  sum  allowed  by  the  Judge.  He  could  not  have  taken  any  smaller  sani  as  the 
basis  of  his  judgment,  without  acting  arbitrarily,  and  disregarding  the  testi- 
mony. 

Judgment  afiSrmed. 


Peter  Marcy  et  al.  v.  Sun  Insurance  Company  op  New  York — Richard 
Salter  v.  same,  and  Hyde  &  Mackie  v.  Crescent  Mutual  Inscranxk 
Company. 

Where  the  Insonuice  to  a«aiD8t  river  rteks,  and  it  to  shown  that  the  loss  was  tram  a  peril  of  the  rtv«r, 

and  a  possible  cause  to  specified,  it  being  also  shown  that  the  vessel  was  sea-worthy,  the  plaiatiff 

(the  Insured)  has  done  all  In  hte  power  and  has  made  out  htocase. 
The  liability  of  the  insurer,  except  so  (kr  as  limited  by  the  policy,  most  be  Judged  of  by  the  nature  ef 

the  property  insured,  the  risks  to  which  it  was  sutsjoct^d,  and  the  natural  accidenta  to  wUch  a  ia 

liable 
Where  the  vessel  to  sea-worthy,  and  there  is  no  suggestion  and  proof  orfiraud,the  plaintiff* is  not  booad 

to  establteh  the  identical  cause  of  the  loss,  but  may  show  a  possible  cause, 

APPEAL  from  the  Sixth  District  Coart  of  New  Orleans,  CoUcnj  J. 
r.  Gilmore,  P.  E.  Bonford  and  C.  Roselius,  for  plaintifis.    M.  M.  Ccken, 
Randall  Hunt  and  /.  A.  Mayhin,  for  defendants. 

Cole,  J.    Plaintiffs  claim  the  amount  of  insurance  of  a  certain  dock,  koowii 
as  the  "  Old  Dry  Dock." 

*  On  the  19th  of  March,  1855,  the  dock  being  employed  in  its  usual  and  legiti- 
mate business  in  the  Mississippi  river,  opposite  the  city  of  New  Orleans,  was  sunk 
for  the  purpose  of  taking  in  a  ship  for  repairs.  The  workmen,  not  being  able  to 
raise  her  as  usual,  caused  the  ship  to  be  withdrawn,  and  efforts  to  be  made  to 
raise  her. 

These  attempts  to  save  the  dock  were  unsuccessful ;  she  sunk  and  became  a 
total  loss. 

This  cause  was  heretofore  before  us,  and  was  remanded  for  a  new  trial,  on  ac- 
count of  an  exception  to  the  charge  of  the  District  Judge.    It  is  reported  in  II 
An.  p.  749. 
^   The  case  was  submitted  to  the  jury  upon  the  same  evidence  as  at  the  first  trial. 
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and  they  having  been  instructed  in  conformity  with  the  principles  decided  by         ^^^ 
this  conrt,  rendered  a  verdict  in  favor  of  plaintiff  for  the  amoant  claimed.    De-     ^"^  ^»*-  Co. 
fendant  has  appealed  from  the  judgment  thereupon. 

The'principal  difficulty  in  this  case  is  as  to  the  cause  of  the  loss  of  the  dock. 

It  is  insisted  that  the  cause  of  the  loss  must  be  shown,  otherwise  that  the  in- 
surer cannot  be  held  liable. 

This  proposition  does  not  appear  to  be  correct,  when  carried  to  the  extent 
contended  for  by  the  defendant. 

The  insurance  is  against  river  risks ;  when,  then,  it  is  shown  that  the  loss  was 
not  caused  by  a  land,  but  by  a  marine  peril,  that  the  vessel  was  sea-worthy,  and 
a  possible  cause  of  the  loss  is  specified,  the  plaintiff  has  then  done  all  in  his  power. 

The  perils  are  not  only  above,  but  also  below  the  water. 

When  the  loss  takes  place  without  apparently  being  produced  by  the  violence 
of  the  winds  and  waves,  or  some  external  cause,  all  that  the  insured  can  do  is  to 
establish  the  vessel  to  have  been  sea-worthy. 

The  liability  of  the  insurer,  except  so  far  as  limited  by  the  policy,  nfust  be 
judged  of  by  the  nature  of  the  property  insured,  the  risks  to  which  it  is  subjected, 
and  the  natural  accidents  to  which  it  is  liable. 

A  dock  moored  to  the  wharf  is  not  exposed  to  the  same  dangers  as  a  steamer 
making  distant  voyages :  the  former  is  not  so  much  in  danger  of  collision,  of  snags 
and  many  other  perils  that  might  be  enumerated  ;  and  the  plaintiff  must  be  sup- 
posed to  have  insured  against  the  river  risks  to  which  she  would  be  most  liable  ; 
the  insurers  must  also  be  considered  to  have  had  them  in  their  view  when  they 
signed  the  policy. 

It  is  true  that  the  burden  of  proof  is  upon  the  plaintiff  to  make  out  his  case  ; 
but  the  proper  rule  of  evidence  is,  that  when  a  party  insures  against  perils,  all  of 
which  cannot  be  seen  or  known,  that  the  loss  shall  fall  upon  the  insured,  when  it 
proceeds  from  a  cause  not  known  or  that  might  have  existed,  but  which  is  not 
satisfactorily  proved,  on  the  presumption  that  the  vessel  was  not  seaworthy.  But 
if  this  presumption  be  rebutted  and  it  be  shown  that  the  vessel  was  staunch, 
strong  and  in  a  seaworthy  condition,  and  there  is  no  suggestion  and  proof  of  fraud, 
then  the  plaintiff  is  not  bound  to  prove  the  identical  cause  of  the  loss,  but  may 
show  a  possible  cause.  For  as  the  defendant  undertook  to  insure  against  perils 
below  the  water  as  well  as  above,  it  was  then  well  knowD  to  the  contracting 
parties  that  a  loss  might  occur  which  could  not  be  explained,  and  all  that  the  in- 
sured could  do  would  be  to  prove  the  vessel  was  seaworthy.  If  this  were  not  so, 
the  insurer  would  be  paid  for  insurance  against  perils  above  and  below  the  water, 
whilst  he  would  only  in  certain  cases  be  liable  for  losses  from  accidents  above  the 
water.  If  such  had  been  the  intention  of  the  insurer,  it  ought  so  to  have  been 
explained  in  the  policy. 

Such  appears  to  have  been  the  opinion  of  this  court  in  the  case  of  Snethen  v. 
Memphis  Insurance  Co.f  3d  An.  p.  474. 

In  that  case  the  action  was  upon  a  policy  on  merchandize  loaded  on  a  barge  in 
tow  of  a  steamer. 

The  barge  was  suddenly  discovered  to  be  leaking  badly  and  sinking,  on  the 
second  day  after  the  departure  from  St.  Louis,  on  the  way  to  New  Orleans. 

No  specific  cause  could  be  given  for  the  accident,  as  that  the  barge  struck  a 
snag  or  sand-bar,  or  incurred  any  other  evident  casuality.  One  of  the  witnesses 
conceded^  however,  that  an  external  peril  might  occur,  and  sufficient  to  cause 
the  sinking  of  a  boat,  without  being  observed  at  the  moment. 
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Marct  rpjjg  ^^^  ^^^  judgment  for  plaiatiff;  on  the  ground  that  the  testimony  estab- 

Bcn  las.  Co.     lighed  the  barge  to  haye  been  seaworthy  at  the  commencement  of  the  voyage, 

that  accidents  proceeding  from  perils  of  the  river,  might  occur  to  produce  a  leak 

and  eventually  a  loss,  without  being  at  the  moment  perceived,  and  that  some  sach 

peril  must  have  been  the  operating  cause  of  the  loss  of  the  barge. 

In  Dupeyre  v.  Western  Marine  and  Fire  Insurance  Co.,  2  R.  458,  the  court 
said,  "  when  a  vessel  is  lost  in  consequence  of  some  of  the  perils  insured  against, 
the  presumption  is  in  favor  of  her  seaworthiness,  and  it  is  incumbent  upon  the 
underwriters  to  show  that  this  warranty  has  not  been  complied  with ;  but  when, 
as  in  the  present  case,  a  loss  occurs  which  cannot  be  ascribed  to  stress  of  weather 
or  to  any  accident  which  might  by  possibility  have  produced  it,  the  fair  and 
natural  presumption  is,  that  the  vessel  was  defective  and  not  seaworthy,  and  the 
burden  of  proving  that,  in  fact,  she  was  seaworthy,  is  then  thrown  on  the  insured." 
1  Philips  on  Insurance,  308,  324. 

In  the  case  at  bar  the  evidence  establishes  the  dock  to  have  been  seaworthy, 
and  the  weight  of  the  vessel  taken  in  not  to  have  exceeded  the  capacity  of  the 
dock. 

A  possible  cause  for  the  loss  is  also  shown. 

The  manner  of  sinking  a  dock  is  to  open  the  valves,  and  when  the  desired 
quantity  of  water  is  obtained,  the  valves  are  closed ;  the  water  is  then  pamped 
out  and  the  dock  rises  with  the  ship.  The  docks  have  sinking  and  dischargiiig 
valves. 

One  of  the  witnesses  thinks  that  if  one  of  the  valves  had  been  open  her  twelve 
pumps  could  not  have  relieved  her. 

The  greatest  risk  of  the  dock  was  the  sinking  and  raising. 

There  are  parcels  of  drift-wood  running  round  in  the  Mississippi  river,  and 
driven  by  changeable  currents.  Sometimes  when  the  valves  are  open  for  the  par- 
pose  of  sinking  a  dock,  the  chips  of  wood  get  into  the  valves  and  choke  them  ao 
that  they  cannot  be  shut  down,  and  the  consequence  is  (hat  the  water  continues 
to  rush  in.  One  of  the  witnesses  testifies  that  he  knows  of  no  other  cause  of  the 
sinking  of  the  dock  than  this. 

Defendant  contends,  however,  that  this  is  an  ordinary  every  day  risk,  and  that 
he  cannot  be  considered  to  have  insured  against  ordinary  but  only  extraordinary 
perils. 

It  may  be  said  of  almost  every  risk,  that  it  is  an  ordinary  one,  but  at  the  same 
time,  a  vessel  meets  with  accidents  from  them  only  occasionally. 

The  entrance  of  a  small  quantity  of  chips  into  the  valves  might  be  deemed  an 
ordinary  peril,  but  the  flowing  in  of  a  sufficient  number  to  prevent  the  valves 
being  closed  and  to  cause  the  dock  to  sink,  must  be  considered  an  extraordinary 
peril.  If  not,  docks  would  constitute  stock  of  very  little  value,  for  it  would  be 
an  ordinary  every  day  risk,  that  the  valves  would  become  choked  up,  and  that 
the  docks  would  sink. 

When  the  nature  of  the  dock  is  contempbited,  it  was  just  as  much  an  extra- 
ordinary peril  that  she  should  be  sunk  by  chips  entering  the  valves,  as  that  a 
steamer  should  be  sunk  by  striking  a  snag.  There  are  snags  in  many  places  in 
the  Mississippi  rivei^  and  boats  may  be  sunk  by  them,  but  they  are  often  escaped 
or  passed  over  in  safety  ;  so  the  valves  of  docks  are  liable  to  be  filled  with  chips 
so  as  to  render  it  impossible  to  close  them,  but  to  efiect  this,  the  current  must  be 
in  a  direction  towards  i.he  valves,  and  the  chips  must  be  of  a  certain  size  and 
umber. 
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The  case  of  MUlaudon  v.  New  Orleans  Insurance  Co,^  4th  Aa.  p.  16,  is  not  an- 
tagonistical  to  the  opinion  of  the  court  in  this  case.  Brar  In.  Ob. 

The  court  there  decided  that  the  insurers  will  not  be  responsible  where  the 
sugar  and  molasses  are  covered  by  an  ordinary  fire  policy,  and  the  loss  is  occasioned 
by  an  explosion  of  the  steam-boilers  used  in  the  manufacture  of  the  sugar.  The 
court  remarked,  that  so  far  as  relates  to  the  insurance,  they  were  unable  to  dis- 
tinguish a  loss  occasioned  by  the  explosion  of  the  boiler,  from  that  caused  by  the 
breaking  or  derangement  of  any  other  part  of  the  machinery. 

In  the  case  at  bar,  the  possible  cause  of  the  loss  is  not  a  derangement  of  the 
machinery  of  the  dock,  but  the  action  of  external  causes  in  a  violent  and  un- 
usual manner  upon  the  valves  of  the  dock,  by  which  they  were  prevented  fi'om 
closing  and  the  dock  was  sunk. 

This  cause  was  tried  before  two  juries,  who,  after  having  weighed  the  testimony, 
and  the  latter  under  instructions  directed  by  this  court,  have  decided  in  fkvor  of 
plaintifiT.  The  evidence  is  of  such  a  nature  that  we  would  not  feel  justified  in  in- 
terfering with  their  verdict 

Judgment  affirmed,  with  costs. 

Mebbick,  G.  J.,  concurring.  This  case  having  been  remanded  for  a  new  trial, 
the  District  Judge  charged  the  jury  in  conformity  with  the  views  expressed  by 
the  court  on  the  former  appeal.    11  An.  748. 

The  jury  found  a  second  time  for  the  plaintilT,  and  from  an  examination  of  the 
testimony  I  am  unable  to  say  that  it  is  unsustained  by  the  proof.  I,  therefore, 
concur  in  this  decree. 

VooRHixs,  J.,  absent. 


James  J.  Weems  v.  Peter  R.  Vbntrbss. 

Where  it  ifi  stipulated,  in  an  act  of  sale,  that  the  note  given  for  the  price,  shall  remain  depoeited  with 
the  parish  Recorder,  nntil  a  certificate  of  non-mortgage  is  famished,  its  possession  by  the  plaintilT, 
is  prima  facie  evidence,  that  it  was  delivered  to  him  by  the  depositary  aOer  a  certiUcate  fhrnished. 

ir  the  plaintiff  came  into  possession  of  the  note  improperly,  the  defendant's  remedy  vroold  have  been 
by  iqjunction,  not  by  an  appeal  from  the  order  of  seisare  and  sale. 

Where  a  note  bears  Interest  from  maturity,  the  interest  begins  to  run  tcom  the  day  of  payment  spe- 
cified, without  allowing  for  days  of  grace. 

Fiariies  against  whom  executory  process  is  issued  for  aa  amount  which  exceeds  in  some  particular  the 
sum  shown  to  be  due  by  the  documents  filed,  ought  to  address  themselves  to  the  Judge  who  issued 
the  order,  to  have  the  error  corrected,  instead  of  making  such  error  the  pretext  for  an  appeal  in- 
volving vexatious  delays. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Beak,  J. 
S.  Mathews,  for  phuntiff  and  appallant.    Barnard  A  Pope,  for  defendant. 
Buchanan,  J.    This  is  an  appeal  from  an  order  of  seizure  and  sale  upon  a 
note  given  for  the  price  of  a  sale,  protested  for  non-payment. 
The  defendant  assigns  for  error  on  the  face  of  the  proceedings  : 
1st.  That  the  act  of  sale  stipulates  that  the  note  on  which  this  order  has  is- 
sued, shall  remain  deposited  with  the  parish  Beoorder  until  a  certificate  of  non- 
mortgage  is  furnished. 
The  plaintiff  annexes  the  note  to  his  petition  for  seizure  and  sale.    His  posses- 
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^■B"  *  sioD  of  the  note  is  prima  facie  evidenoe  that  it  has  been  deliyered  to  him  by  the 
depositary,  (the  parish  Recorder,)  after  a  certificate  famished.  If  the  plaintiff 
has  come  into  possession  of  this  note  improperly,  this  would  be  the  ground  of  an 
injunction,  not  of  an  appeal  from  the  order  of  seizure  and  sale. 

2d.  That  the  order  of  seizure  and  sale  allows  interest  from  the  15th  of  April, 
1858  ;  while  interest  should  only  have  been  allowed  from  the  17th,  the  date  of 
protest. 

The  act  of  sale  declares  the  price  to  be  payable,  a  portion  in  cash  and  the 
balance  in  six  equal  and  annual  instalments,  for  which  the  vendee  has  executed 
his  six  promissory  notes,  "  with  interest  from  and  after  maturity,  at  the  rate  of 
eight  per  cent,  per  annum  till  paid,  and  said  notes  are  all  dated  this  day,  and 
payable  respectively  on  the  fifteenth  of  April  of  the  years  1858,"  &c.  By  con- 
tract, therefore,  as  well  as  by  law,  (Acts  1855,  p.  352,)  the  interest  ran  upon  this 
note  from  the  day  of  its  maturity,  the  15th  of  April,  1858. 

The  case  of  Gumming  v.  Archinardj  1  An.  280,  relied  on  by  defendant,  wag 
decided  under  the  old  legislation  of  Louisiana,  according  to  which  interest  only 
ran,  in  the  absence  of  a  contrary  stipulation,  from  the  day  of  protest  of  a  note. 
See  also  the  case  of  Andrews  v.  RhodeSy  10  Rob.  52. 

3d.  That  the  order  of  seizure  and  sale  improperly  allowed  four  dollars  costs  of 
protest,  for  which  the  record  furnishes  no  warrant.    . 

Since  this  assignment  of  errors,  the  record  has  been  completed  upon  the  appli- 
cation, regularly  made,  of  the  appellee ;  and  an  amended  copy  of  the  protest, 
with  the  notarial  fees  (94)  endorsed,  has  been  certified  to  us  by  the  Clerk  of  tho 
District  Court. 

Upon  this  point,  it  is  not  out  of  place  to  observe,  although  unnecessary  for  its  • 
decision,  that  there  are  some  very  sensible  suggestions  in  the  dLssentiog  opinion 
of  Judge  Preston,  in  the  case  of  Nichols*v,  Griu,  6  An.  446,  (quoted  by  appel- 
lant,) to  the  effect  that  parties  against  whom  executory  process  is  issued  for  an 
amount  which  exceeds  in  some  particular  the  sum  shown  to  be  due  by  the  docn- 
ments  filed,  ought  to  address  themselves  to  the  Judge  who  issned  the  order,  to 
have  the  error  corrected,  instead  of  making  such  error  the  pretext  for  an  appeal, 
involving  vexatious  delays,  and  it  may  be  great  pecuniary  loss  to  a  creditor  in 
pursuit  of  a  just  debt.  In  fine,  this  is  a  case  where  the  maxim  applies,  de  mini- 
mis non  curat  lex. 

We  decline  to  allow  damages  for  a  frivolous  appeal,  as  asked  by  the  counsel  of 
appellee,  for  the  reason  that  the  record,  as  it  stood  when  the  assignment  of  errors 
was  filed,  did  not  exhibit  the  notarial  fees  of  protest  and  notices. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 

Cole,  J.,  concurring.  If  the  nature  of  days  of  grace  be  considered,  it  is  clear 
that  when  a  note  bears  interest  from  maturity,  the  holder  is  entitled  to  interest 
upon  the  days  of  grace. 

The  elementary  writers  upon  bills  of  exchange  and  promissory  notes  state,  that 
days  of  grace  were  probably  originally  introduced  by  the  usage  of  merchants,  in 
the  first  place,  to  enable  the  acceptor  of  a  bill,  the  more  easily  to  make  payments 
of  his  acceptances  as  they  became  due,  which,  as  the  payments  were  all  to  he 
made  in  gold  and  silver,  might  sometimes,  from  the  occasional  scarcity  of  the 
precious  metals,  become  a  matter  of  no  small  difficulty  and  embarrassment ;  and 
in  the  next  place,  to  point  out  to  the  holder,  what  tune  he  might  reasonably 
grant  to  the  acceptor  for  such  payment,  without  being  guilty  of  lachest  or  endan- 
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geriDg  his  right  of  reooarae,  upon  the  ultimate  Qon-payment  of  the  bill  by  the        wbm 
acceptor,  against  the  other  parties  thereto.  Ymnwaa, 

The  usage,  which  was  at  first  probably  discretionary  and  yokntary  on  the  part 
of  the  holder,  became  afterwards  a  right,  and  was  also  applied  to  promissory 
notes.    Story  on  Notes,  sec.  215  and  note. 

The  origin  of  days  of  grace  was  then  not  to  diminish  the  obligations  of  the 
debtor,  and  to  enable  him  to  have  the  nse  of  money,  without  interest,  for  a  cer- 
tain time  after  the  bill  or  note  became  due,  but  it  was  to  facilitate  him  in  pro- 
caring  the  means  to  liquidate  it  by  the  granting  of  a  certain  time,  which  varies 
in  different  commercial  countries.    Story  on  Notes,  {  217. 

The  note  is  really  due,  when  the  days  of  grace  commence,  for  they  6annot  be- 
gin until  it  has  matured  upon  its  face.  When,  then,  as  in  the  case  at  bar,  the 
notes  bear  interest  after  maturity,  the  interest  runs  from  the  time  they  mature 
upon  their  £ftce,  and  not  from  the  time  they  are  made  to  matm^e  by  the  days  of 
grace. 

The  money  is  understood  to  be  loaned  for  the  length  of  time  accorded  by  the 
days  of  grace  beyond  the  time  specified  in  the  note,  and  it  is  not  to  be  supposed 
that  the  debtor  is  to  have  the  use  of  the  money  for  this  additional  time  for  noth- 
ing. The  days  of  grace  were  not  accorded  to  diminish  the  force  and  effect  of  the 
original  contract,  to  lessen  the  rights  of  the  creditor,  or  to  enable  the  debtor  to 
have  the  money  for  this  additional  time,  without  paying  interest. 

In  Ogden  v.  Saunders,  12  Wheat.,  pp.  213,  312,  Mr.  Chief  Justice  Marshall, 
discussing  this  subject  as  applicable  to  promissory  notes,  says : 

*'  The  usage  of  banks,  by  which  days  of  grace  are  allowed  on  notes,  payable 
and  n^otiable  in  bank,  is  of  the  same  character.  Days  of  grace,  from  their 
very  term,  originate  partly  in  convenience  and  partly  in  the  indulgence  of  the 
creditor. 

"  By  the  terms  of  the  note,  the  debtor  has,  to  the  last  hour  of  the  day  on  which 
it  becomes  payable,  to  comply  with  it ;  and  it  would  often  be  inconvenient  to 
take  any  steps  after  the  close  of  day. 

"  It  is  often  convenient  to  postpone  subsequent  proceedings  till  the  next  day. 

^  Usage  has  extended  this  time  of  grace,  generally,  to  three  days,  and  in  some 
banks  to  four.  This  usage  is  made  a  part  of  the  contract,  not  by  the  interference 
of  the  Legislature,  but  by  the  act  of  the  parties. 

"  The  case  cited  from  9  Wheat.  581,  is  a  note  discounted  in  bank.  In  all  such 
cases,  the  bank  receives,  and  the  maker  of  the  note  pays,  interest  for  the  days  of 
grace. 

*^  This  would  be  ill^al  and  usurious,  if  the  money  was  nt>t  lent  for  these  ad- 
ditional days. 

<'  The  extait  of  the  loan,  therefore,  is  regulated  by  the  act  of  the  parties." 

In  a  case  quoted  by  Kid,  in  his  work  on  bills  of  exchange  and  promissory 
notes,  p.  125,  the  reporter  said : 

"  It  was  also  observed,  that  it  had  been  uniformly  the  custom  of  the  Bank  of 
England,  the  bankers,  and  the  principal  merchants  in  the  city,  to  make  allowance 
for  the  three  days  in  discounting  these  notes ;  and  that  if  they  were  not  to  be 
allowed,  that  practice  must  be  illegal,  and  they  must  all  have  incurred  the  penal- 
ties of  usury." 

In  the  banks  of  New  Orleans,  it  is  customary  in  discounting  notes,  to  charge 
interest  for  the  days  of  grace. 

The  reason  why  interest  is  due  upon  the  days  of  grace  is,  that  although  by 
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Wbrb        commercial  law  the  bUl  or  note  may  not  be  demandable  for  a  certain  time  after 

YBmam.       its  apparent  maturity  upon  the  face  thereof,  yet  that  it  did  really  become  dae  at 

the  time  designated  in  the  obligation,  but  by  a  tacit  contract  between  the  parties, 

the  money  is  considered  to  be  lent  for  the  additional  number  of  days  accorded  as 

days  of  grace  in  the  country  where  the  bill  or  note  is  made  and  payable. 

Art.  2206  of  the  Civil  Code  declares :  **  The  days  of  grace  are  no  obstacle  to 
the  compensation." 

This  Article  evidently  considers  the  debt  to  be  in  fact  due,  when  it  ])eoome8 
so  upon  its  face,  otherwise  compensation  could  not  take  place,  for  it  can  only  ex- 
ist between  two  debts  equally  liquidated  and  demandable.    C.  C.  2205. 

Article  2206  clearly  makes  the  distinction  between  the  debt  demandable  npon 
its  face,  as  matured,  but  not  demandable  according  to  commercial  law,  and  it  con- 
siders that  the  right  of  a  party  to  plead  compensation  ought  not  to  be  defeated, 
because,  although  th)&  note  appears  to  be  due  and  demandable  upon  its  face,  it  is 
really  not  so,  on  account  of  the  extension  of  time  granted  for  the  benefit  of  the 
debtor. 

When  the  note  matures  upon  its  face,  it  is  in  reality  due ;  but  by  the  tacit  con- 
tract between  the  parties,  an  extension  of  time  is  granted.  But  although  this  is 
understood  at  the  time  of  the  execution  of  the  obligation,  yet  the  note  becomes 
due  at  the  time  specified  in  it ;  and  by  the  tacit  contract,  the  consideration  of  the 
obligation,  is  loaned  for  the  additional  time  of  the  days  of  grace,  so  that  it,  in  fact, 
becomes  demandable  at  the  time  of  expiration  of  the  second  or  tacit  contract  As 
then,  it  is  due  wh^  the  second  contract  tacitly  begins,  this  is  the  reason  why 
compensation  can  be  plead  as  provided  by  Article  2206. 

ArUcle  1931  of  the  Civil  Code  declares,  that  in  contracts,  stipulating  a  con- 
ventional interest,  it  is  due  without  any  demand,  from  the  time  stipulated  for  its 
commencement  until  the  principal  is  paid. 

In  Keithy  curator,  Ac.y  v.  City  of  New  Orleans,  this  court  said,  **The  obliga- 
tion of  defendant  bore  interest  upon  its  face,  from  date."  It  was  not  necessary, 
therefore,  for  a  protest  in  order  to  make  it  carry  interest. 

If,  in  the  case  at  bar,  no  interest  were  allowed  for  the  days  of  grace,  defendant 
would  then  have  the  use  of  property,  bearing  fruits  and  revenues,  without  pay- 
ing their  equivalent,  which  is  represented  by  interest. 

I  concur  in  the  decree. 

Merrick,  C.  J.,  dissenting.  I  cannot  think  that  the  promissory  note  payable 
to  order,  matured,  so  as  to  bear  interest,  before  the  expiration  of  the  last  day 
of  grace.  Acts  1855,  p.  47,  sec.  6,  and  p.  352  ;  Story  on  Promissory  Notes,  sec 
215,  and  note  1 ;  Chitty  on  Bills,  ed.  1849,  p.  521 ;  McDonald  v.  Lee's  Admin- 
istrator, 

And  as  I  see  no  reason  to  overrule  the  cose  of  Cumming  v.  Archinard  d  a/., 
1  An.  280|  I  am  unable  to  concur  in  the  decree  in  this  case. 
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Benjamin  Wade,  Sen.  u  C.  W.   Newton  &  Co. 

Where  defeDdftot,  In  bto  uiBwer  in  the  cause,  which  was  sworn  to,  responded  substantially  to  the  in* 
terrogatories  propounded  in  piaintilT's  petition— tf«(d  .•  U>  bo  sufflclont. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Emerson  dt  Huntington,  for  plaintiff.     Whiiaker  4t  Fdlows,  for  defendants 
and  appellants. 

Buchanan,  J.  The  plaintiff  sued  the  three  partners  of  a  commercial  firm, 
which  has  dissolved,  for  the  balance  shown  by  an  account-current,  which  was 
made  part  of  his  petition.  The  petition  concludes  by  a  prayer,  "  that  the  defen- 
dants may  be  cited  to  answer  hereto,  and  ordered  also  to  answer  the  annexed  in- 
terrogatories 00  oath,  within  the  legal  delay,  and  that  in  due  course  of  law  they 
may  be  condemned,"  &c. 

Annexed  to  the  petition  is  the  following  interrogatory :  "  Are  you  not  indebted 
to  plaintiff  as  set  forth  in  the  above  petition  and  account  annexed,  in  the  sum  of 
$9,245  20  ?    And  is  not  said  amount  now  due  and  owing  ?" 

No  order  of  court  was  made  for  the  answering  of  this  interrogatory  ;  but  a 
copy  of  the  petition  and  a  citation  were  served  upon  C  W»  Newton  dt  Co,,  "  by 
leaving  the  same  in  the  hands  of  fFade,  Jr.,  a  member  of  said  firm.'' 

C.  W.  Newton,  one  of  the  defendants,  filed  his  seperate  answer  to  the  petition, 
containing  a  distiuct  and  circumstantial  denial  of  the  indebtedness  alleged  in  the 
petition  and  account-current  annexed  thereto;  which  answer  was  signed  and 
sworn  to  by  the  said  defendant  Newton. 

The  pkintiff  and  appellee  objects  that  the  answer  of  Newton,  although  it  nega- 
tives the  interrogatory,  is  not  what  is  required  by  Article  349  of  the  Code  of 
Practice,  inasmuch  as  it  was  not  offered  as  an  answer  to  the  interrogatory,  but 
as  an  answer  to  the  petition.  We  consider  this  answer  sufficiently  formal.  It 
responds,  not  only  substantially,  but  categorically,  to  the  interrogatory  pro- 
pounded. That  interrogatory  is  itself  a  portion  of  the  petition,  and  refers  to  the 
allegations  of  the  petition.  It  probes  the  conscience  of  the  defendant,  as  to  the 
truth  of  those  allegations. 

Two  witnesses  were  offered  by  plaintiff  on  the  trial ;  one  of  them  being  one  of 
the  defendants,  and  a  son-in-law  of  plaintiff;  the  other,  a  person  who  had  been 
book-keeper  of  the  firm  of  C  W.  Newton  &  Co,,  which  had  been  dissolved,  and 
was  insolvent  The  testimony  of  these  witnesses  does  not,  in  our  opinion,  invali  • 
date  the  sworn  answer  of  the  defendant. 

Plaintiff  relies  upon  a  rendition  of  the  account-current  to  himself,  in  the  name 
of  the  firm  ;  but  it  is  clear,  from  the  evidence,  that  Newton  was  not  privy  to  such 
rendition  of  account  It  appears  that  the  credit  of  $10,000  upon  that  account, 
for  two  items  of  95,000  each,  paid  Henderson  dt  Peale  and  John  Watt  dt  Co., 
was  first  given,  upon  ^e  books  of  the  concern,  to  Benjamin  Wade,  Jr,,  who  was 
one  of  the  partners.  The  entry  was  afterwards  changed,  and  the  name  of  Benja- 
min Wade,  Sen,,  (the  present  plaintiff,)  was  substituted  for  that  of  his  son. 

Both  Huntington  and  Cooling  (the  witnesses  of  plaintiff)  prove,  that  this  change 
of  entry  on  the  books  was  made  without  the  privity  or  knowledge  of  Newton, 
and  that  the  account  was  also  rendered  without  his  knowledge. 
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Wadi  The  plaintiff  has  attempted  to  prove,  by  the  wltDess  Codings  an  acknowledge 

Nmoir.  ment  on  the  part  of  Newtorif  that  this  910;000,  amoant  of  two  notes,  (or  drafts 
as  they  are  called  in  this  testimony,)  was  a  loan  from  plaintiff  to  the  firm.  Bat 
Cooling's  testimony  on  this  head  is  very  vagae,  and  the  theory  that  the  said  notes 
were  a  loan  to  the  firm,  is  inconsistent  with  other  facts  proved  by  this  witness,  as 
well  as  with  other  evidence.  On  the  whole,  the  plaintiff  has  utterly  failed  to  dis- 
,        credit  the  sworn  answer  of  the  defendant,  Newton, 

The  articles  of  copartnership  of  C.  W,  Newton  <fe  Co.  are  given  in  evidence  by 
defendant,  from  which  it  appears  that  Benjamin  Wade,  Jr,,  was  to  furnish,  as  his 
contribution  to  the  capital  of  the  partnership,  the  sum  of  thirteen  thousand  dol- 
lars  caahy  or  its  equivalent.  This  contract  of  copartnership  is  by  notarial  act,  and 
dated  the  seventh  day  of  April,  1857,  it  being  stipulated  that  the  partnership 
shall  be  considered  as  having  commenced  on  the  first  day  of  the  same  month. 
The  two  documents  held  by  the  plaintiff  and  spoken  of  by  his  witnesses,  are  pro- 
missory notes,  one  signed  by  B,  Wade,  Jr.,  dated  7th  April,  1857,  payable  to  the 
order  of  C.  W.  Newton  <6  Co.,  eighty-five  days  after  date,  for  the  sum  of  five 
thousand  dollars,  value  received,  and  endorsed  C.  W,  Newton  &  Co.  and  Hender- 
son A  Peale ;  the  other  signed  C.  W.  Newton  <ft  Co.,  dated  1st  of  April,  1857, 
payable  to  the  order  of  B.  Wade,  Esq.,  on  the  first  day  of  January,  1858,  for  the 
sum  of  five  thousand  dollars,  with  interest  at  six  per  cent,  per  annum  from  date, 
value  received,  and  not  endorsed. 

Both  these  notes  are  proved  to  be  entirely  written  and  signed  by  Benjamin 
Wade,  Jr.,  and  the  evidence  leaves  no  doubt  in  our  minds  that  they  constituted 
a  portion  of  the  capital  furnished  by  said  Wade  to  the  partnership  stock  of  the 
firm  of  C.  W.  Newton  ^  Co.  One  of  them  appears  to  have  been  negotiated  to  a 
party  named  Henderson  dt  Peale,  and  to  have  been  guaranteed  by  the  plaintiff 
and  taken  up  by  him ;  the  other  to  have  been  negotiated  to  plaintiff  directlv. 
There  can  be  no  doubt  that  the  plaintiff  cashed  these  notes  for  the  honor  of  his 
son,  although  the  ktter  used  the  name  of  the  firm  of  C.  W.  Newton  A  Co.  in 
signing  one  no^,  and  endorsing  the  other.  Their  joint  amount  is  910,000,  which 
added  to  33,000  for  which  Benjamin  Wade,  Jr.,  was  credited,  cash,  on  the  books 
of  the  concern,  makes  precisely  the  sum  which  he  was  bound  to  contribute  to  the 
capital  of  the  partnerHhip. 

The  plaintiff  cannot,  in  justice  to  his  8on*s  partner,  Newton,  or  to  the  creditors 
of  the  insolvent  concern  in  which  his  son  was  a  partner,  be  allowed  to  reclaim,  in 
this  form,  the  amount  which  he  may  have  advanced  to  his  son,  to  set  him  up  in  a 
business  which  has  proved  unsuccessful. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Goart 
be  reversed  ;  and  that  there  be  judgment  against  plaintiff  and  in  favor  of  the 
defendant  and  appellant,  C.  W,  Newton,  with  costs  in  both  courts. 

Merrick,  0.  J.,  dissenting.  I  do  not  think  the  answer  to  the  petition  sworn 
to  by  defendant,  an  answer  to  the  interrogatories  on  facts  and  articles.  In  my 
opinion  the  case  ought  to  be  remanded,  to  enable  defendant  to  put  in  more  formal 
answers. 
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B.  B.  LocKHART,  Administrator,  v.  J.  J.  Wall,  Administrator. 

Ibere  is  no  law  which  renders  an  administrator  personally  liable  for  a  debt  of  his  Intestate,  on  hit 
mere  neglect  to  comply  with  an  ex  parte  order  of  the  Qerk  to  file  his  accoont. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  WUson,  J. 
W.  E,  Walker y  for  plaintiff.    C.  /.  Brcdley,  for  defendant  and  appellant. 

Merbick,  G.  J.  In  1855,  the  defendant,  as  administrator  of  Samxul  Patter' 
souy  deceased,  having  $521  38  to  distribute  to  the  creditors,  filed  a  tableau  of 
distribution. 

The  privil^ied  claims,  including  the  $1000  allowed  by  law  to  the  widow  and 
minor  children  amounted  to  over  91200. 

The  mortgages  exceeded  $4000,  and  ordinary  claims  were  $1419  69.  The 
plaintiff  was  classed  as  a  mortgage  creditor  by  tacit  mortgage  for  $300.  This 
tableau  of  distribution  was  homologated  by  the  Clerk  June  7th,  1856. 

On  the  12th  day  of  June,  1857,  the  defendant  filed  a  second  account  and  tableau 
of  distribution,  wherein  he  showed  (after  certain  payments)  a  balance  of  $824  63, 
which  he  prays  might  be  applied  to  the  payment  of  the  privileged  debts.  The 
widow  filed  an  opposition  claiming  to  be  paid,  by  preference  to  all  other  debts, 
the  sum  of  one  thousand  dollars.  The  opposition  was  sustained  by  the  District 
Court.  From  this  decree  the  administrator,  in  the  month  of  May,  1858,  took 
an  appeal  returnable  to  the  present  term  of  this  court. 

Li  July  the  plaintiff  filed  his  petition  and  obtained  an  ex  parte  order  from  the 
Clerk  upon  the  defendant  to  file  an  account  of  his  administration  within  ten  days 
after  notice,  allowing  an  additional  day  for  each  ten  miles  his  residence  may  be 
from  the  court-house.  The  plaintiff  had,  two  or  three  days  previously,  also  caused 
a  notice  of  the  order  of  the  Clerk  homologating  the  account  of  1855  to  be  served 
upon  the  defendant  This  notice  did  not  purport  to  be  a  copy  of  the  order  itself, 
but  was  a  notice  apparently  composed  by  the  Clerk  addressed  to  the  defendant. 
The  Sheriff,  in  his  return,  after  stating  the  manner  in  which  he  served  the  notice, 
certified  further,  "  That  the  said  Wall  did  not  inform  me  at  the  time  of  service 
whether  he  had  sufficient  funds  on  hand  to  pay  the  claim  referred  to  in  said  notice 
or  not,  but  stated  he  did  not  think  said  claim  ought  to  be  paid  in  preference  to 
the  rest  of  said  claims  due  by  the  estate." 

After  the  delay  fixed  by  the  Clerk  in  his  ex  parte  order  had  expired,  the  plain- 
tiff instituted  the  present  action  to  make  the  defendant  personally  liable  for  failing 
to  file  the  account,  and  for  failing  to  inform  the  Sheriff  whether  he  had  funds  to 
pay  the  debt 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff  for  $300  and  five 
per  cent  interest  from  3d  September,  1855,  but  refused  him  an  execution  until  he 
had  previously  filed  a  bond  with  the  Clerk,  conditioned  that  the  defendant  should 
not  be  dlunaged  by  any  judgment  which  this  court  might  render  in  the  matter  of 
the  succession  of  Patterson  already  referred  to. 

Defendant  appeals. 

We  are  not  aware  of  any  law  which  renders  an  administrator  personally  liable 
for  the  debt,  on  his  mere  neglect  to  comply  with  the  ex  parte  order  of  the  Clerk 
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^^'^^J'""    *  to  file  his  account,  and  as  the  law  has  not  denonnced  the  penalty  claimed,  we 


Wau, 


cannot  maintain  this  ground  as  the  basis  of  the  action. 

So  far  as  it  concerns  the  notice  of  the  Clerk's  order  homologating  the  account, 
it  may  be  observed,  that  the  plaintiff  was  as  fully  advised  of  the  condition  of  the 
estate  as  the  defendant,  and  it  is  quite  evident  that  this  notice  was  not  served  for 
the  purpose  of  ascertaining  the  condition  of  the  funds  in  the  hands  of  the  adminis- 
trator. If  this  had  been  the  object,  it  could  have  been  much  better  attained  on 
a  simple  motion.  Phil.  Rev.  Stat.,  p.  2,  sec.  3.  It  seems  to  us  it  could  have  no 
Bcrviceable  object  but  to  entrap  the  defendant  by  any  incautious  reply  he  might 
make  to  the  Sheriff  charged  with  serving  the  notice.  And  on  such  a  reply,  it 
seems  he  has  been  condemned  to  pay  this  debt,  when  from  both  accounts  rendered 
by  him,  which  are  unopposed  by  the  plaintiff,  it  appears  that  the  funds  in  the 
hands  of  the  administrator  are  insuflScient  to  pay  the  privileges,  and  that  the 
plaintiff  has  no  claim  in  virtue  of  any  decree  to  any  part  of  the  same. 

We  must,  therefore,  look  into  the  proceedings,  and  see  if  the  defendant  has  be- 
come personally  bound  for  this  debt.  We  suppose  this- proceeding  to  be  com- 
menced under  Articles  1053, 1054, 1055, 1056  and  1057  of  the  Code  of  Practice. 
An  examination  of  these  Articles  shows,  that  the  judgment  there  spoken  of  is  one 
regular  in  form  against  the  administrator,  condemning  him  at  least  to  pay  the 
debt  in  the  due  course  of  administration.  Now,  the  order  of  the  Clerk  homolo- 
gating the  account  is  not  a  judgment  in  the  sense  of  those  Articles.  The  only 
proper  subject  of  the  order  was  the  sum  of  $521  38^,  which  the  administrator 
was  ordered  to  distribute  in  effect  to  the  privileged  creditors.  See  Hickman  v. 
Flenniken,  12  An.  268.  There  was  no  decree  against  the  administrator  to  pay 
over  any  other  sum  of  money  to  the  plaintiff  or  any  one  else  ;  for  the  Clerk  was 
without  judicial  power  to  do  more  than  homologate  the  account-  As,  therefore, 
the  defendant  held  no  judgment  ordering  the  administrator  to  pay  him  any  sum  of 
money,  the  notification  of  the  Clerk's  order  homologating  the  account  was  an  idle 
ceremony  which  could  not  produce  the  serious  results  ascribed  to  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  judgment  on  the  present  demand 
in  favor  of  the  defendant  as  in  case  of  non-suit,  the  plaintiff  paying  the  costs  of 
both  courts. 

YooRHiEs,  J.,  absent. 


106  ml      Mrs.  Aglae  Bringier,  Administratrix,  v.  Martin   Gordox,  Adminis- 
"  trator. 

The  evidence  of  a  single  witness  to  establish  acknowledgements  of  Indebtedness  on  the  part  of  a 
deceased  person,  is  held  to  be  the  weakest  species  of  evidence  known  to  the  law,  and  will  be 
received  with  disfavor.  Sach  evidence  held  in  this  case  to  be  insufficient  to  defeat  the  plea  of 
prescription. 

An  action  for  the  recovery  of  money  loaned  is  prescribed  by  throe  years.  # 

APPEAL  from  the  District  Court  of  the  Parish  of  Ascension,  Dujfc/,  J. 
/.  H.  lUley,  for  plaintiff  and  appellant.    Durant  <ft  Homor,  for  defendant. 
Land,  J.    This  suit  is  instituted  by  plaintiff,  as  administratrix  of  the  suc- 
cession of  M.  D.  Bringier,  and  in  her  own  individual  right,  to  recover  from 
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the  succession  of  H.  B,  Trist  the  sum  of  one  hundred  and  twfelve  thousand  four       Brwokb 

V. 

hundred  and  ten  dollars  and  twenty-one  cents,  with  interest,  at  the  rate  of  eight        Gosooir. 
per  cent,  per  annum,  from  the  15th  day  of  May,  1849. 

The  suit  is  founded  on  a  notarial  act  of  indebtment  in  the  sum  of  twenty 
thousand  dollars,  and  on  numerous  promissory  notes  given  for  principal  amounts, 
and  the  interest  thei-eon,  forming,  as  it  were,  three  classes  of  securities. 

First.    The  notarial  acknowledgement  mentioned. 

Secondly.    Promissory  notes  given  for  principal  amounts. 

Thirdly.  Coupons  or  interest  notes  upon  the  whole  amount  of  indebtedness, 
including  the  twenty  thousand  dollars  acknowledged  in  the  act. 

The  defendant  pleaded  a  general  denial,  and  the  prescription  of  three,  five  and 
ten  years. 

It  is  sufficient  to  say,  that  all  the  promissory  notes  were  prescribed  by  the 
lapse  of  five  years,  prior  to  the  commencement  of  this  suit,  in  July,  1857,  and 
that  plaintiff  seeks  to  avoid  the  effect  of  this  plea  by  proving  an  interruption  of 
prescription  as  to  some  of  the  notes,  and  a  renunciation  as  to  others  in  June, 
1850,  by  a  specific  acknowledgment,  and  afterwards,  in  1854,  by  a  general 
acknowledgment  of  H,  B,  Trist. 

The  evidence  offered  consists  of  the  verbal  admissions  or  acknowledgments  of 
the  deceased,  to  a  single  witness,  made  at  a  particular  time  and  place,  when  the 
deceased  and  witness  were  alone. 

The  impossibility  of  contradicting  a  witness,  under  such  circumstances,  and 
his  entire  immunity  from  temporal  punishment  for  false  swearing,  have  induced 
the  courts  to  receive  such  testimony  with  disfavor,  and  to  declare  it  the  weakest 
species  of  evidence  known  to  the  law-  Succession  of  Segond,  7  R.  112 ;  10  L. 
355;  2R.  299;  6  A.  763. 

Tlie  rule  is  general,  and  so  well  founded  in  reason  and  justice,  that  the  high 
character  of  a  particular  witness  cannot  be  permitted  to  form  an  exception  to  its 
general  application. 

To  prevent  frauds  and  perjuries,  the  Legislature,  in  1858,  passed  an  Act  for- 
bidding absolutely  the  introduction  in  evidence  of  the  verbal  acknowledgments 
of  persons  deceased,  in  cases  of  this  kind.    Acts  of  1858,  p.  148. 

Independently  of  this  statute,  we  have  no  hesitation  in  deciding,  upon  the 
authority  of  the  previous  decisions  of  this  court,  that  the  testimony  on  which 
plaintiff  relies  is  insufficient  to  avoid  the  plea  of  prescription  filed  in  this 
case. 

The  prescription  of  ten,  and  not  five  years,  under  Article  3508  of  the  Civil 
Code,  is  applicable  to  the  debt  of  twenty  thousand  dollars  acknowledged  in  the 
notarial  act. 

This  debt  became  due  in  March,  1847,  and  was  acknowledged  by  H.  B.  Trist 
in  a  subsequent  act,  in  1848,  to  be  still  due  and  owing,  and  was  not  therefore 
prescribed  at  the  date  of  service  of  citation,  in  this  case,  in  August,  1857. 

This  debt  by  agreement  in  writing  bore  interest  at  the  rate  of  nine  per  cent, 
per  annum.  But  as  the  interest  was  separated  from  the  principal,  and  separate 
notes  given  therefor,  up  to  the  1st  of  May,  1849,  and  these  notes  have  been 
prescribed,  interest  can  only  be  allowed  from  the  15th  of  May,  1849,  at  the  rate 
of  eight  per  cent,  per  annum,  as  claimed  in  the  petition. 

In  addition  to  the  notarial  acknowledgment  and  promissory  notes,  the  plaintiff 
also  sues  on  a  receipt  for  the  sum  of  six  hundred  dollars,  dated  8th  of  February, 
1844,  signed  by  H.  B.  Trist. 
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This  receipt  is  only  the  evidence  of  an  advance,  or  loan  of  money,  and  the  ac- 
GoBDov  tion  for  its  recovery  is  prescribed  by  the  lapse  of  three  years.  C.  0.  3503.  Its 
consideration  was  proved  by  parol. 

The  jadgment  of  the  lower  court  was  in  favor  of  the  plaintiff,  for  the  sum  of 
twenty  thousand  dollars,  acknowledged  in  the  notarial  act,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum  from  the  15th  of  May,  1849,  and  for  the  sum 
of  six  hundred  dollars,  with  five  per  cent,  interest  from  the  17th  of  April,  1852, 
and  rejected  all  the  other  claims  of  plaintiff,  on  the  plea  of  prescription.  This 
judgment  is  correct,  except  so  far  as  it  condemns  defendant  to  pay  the  six  hoo- 
dred  dollars  mentioned  in  the  receipt,  and  interest  thereon. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that,  so  far  as  the  judgment  of 
the  lower  court  condemns  the  defendant  to  pay  the  sum  of  six  hundred  dollars, 
mentioned  in  the  receipt,  and  interest  thereon,  it  be  reversed,  and  that  said  claim  be 
rejected,  and  that  said  judgment  be,  in  all  other  respects,  affirmed,  with  costs  in 
both  courts. 

Mebrick,  C.  J.,  concurring.  Considering  the  large  amount  in  controversy, 
I  concur,  although  I  think  the  testimony  of  a  single  witness  may  be  sufficient  to 
show  the  interruption  of  prescription,  where  it  occurred  previous  to  the  recent 
statute. 

YooBHiEs,  J.,  absent. 


W.  A.  Underwood  ».  P.  Lacapjirk — L.    Rush,    P.    C.  Bourgeois  and 
J.  R.  White,  Warrantors. 

In  a  sale  of  a  elave  mother  and  her  infiint  chUd,  where  it  appeared  by  the  evidence  that  the  child  vai 
only  sold  with  the  mother  on  acoonnt  of  its  tender  age,  and  added  nothing  to  the  value  oftlie 
molhor—Odd :  That  the  vendor  was  not  liable  in  warranty  for  the  value  of  the  child,  which  hii 
vendee  had  been  compelled  to  pay  as  warrantor  in  a  subsequent  sale  of  both  mother  and  child. 

Costs  follow  the  Judgment,  and  an  exception  to  the  rule  cannot  be  made  in  the  case  of  a  warrantor 
called  in  to  defend  the  title  of  bis  vendee,  and  who  is  decreed  not  to  be  liable  for  the  return  of  any 
pari  of  the  price  he  had  received. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
C,  Dufour  and  Beatty  &  Bush,  for  Mrs,  Bourgeois,  appellant.    Johnson  d 
Denis,  for  White,  appellee. 

Buchanan,  J.  The  main  question  presented  by  this  appeal  is,  whether  Mrs, 
Bourgeois  is  entitled  to  any  money  judgment  against  her  warrantor,  White,  on 
account  of  her  slave  boy,  William,  her  vendee  having  been  evicted,  and  having 
obtained  judgment  against  her  for  his  estimated  value  at  the  time  she  sold 
him. 

When  White  sold  the  boy  to  Mrs.  Bourgeois  he  was  an  infant  but  six  weeks 
old,  and  was  sold  together  with  his  mother  Peggy  for  the  sum  of  eight  hundred 
dollars.  But  the  evidence  shows  that  the  child  was  of  no  appreciable  value  at 
that  age,  and,  instead  of  enhancing,  really  diminished  the  then  value  of  the 
mother.  The  inference  is,  that  no  part  of  the  eight  hundred  dollars  was  paid 
by  Bourgeois  for  the  child,  but  he  was  acquired  for  nothing,  being  inseparable 
from  his  mother,  who  was  sold  for  eight  hundred  dollars.  Between  four  and 
five  years  afterwards,  Bourgeois  sold  the  boy,  William,  and  his  mother,  Peggy* 
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for  one  thoosand  dollars.    At  this  time,  the  boy  is  estimated  to  have  been  worth      Uitoirwood 
two  hundred  and  fifty  dollars,  and  the  mother  seven  hundred  and  fifty.  Lacap£bs. 

Lacapere,  Bourgeois*  vendee,  upon  being  evicted  of  the  boy,  was,  therefore, 
entitled  to  recover  of  Bourgeois,  in  warranty,  two  hundred  and  fifty  dollars,  the 
price  which  he  paid. 

But  Bourgeois  having  paid  nothing  for  the  boy  to  White,  the  author  of  his 
title,  can  recover  nothing  as  his  price. 

It  is  true,  the  vendor  whose  vendee  is  evicted,  is  bound,  not  only  for  the  resti- 
tution of  the  price,  the  fruits,  &c.,  recovered  by  the  real  owner,  and  the  costs  of 
suit,  but  also  for  the  damages  when  the  vendee  has  suffered,  if  any,  besides  the 
price  that  he  has  paid.  C.  C.  2482.  But  here  no  damages  are  proven.  Bour- 
geois has  only  had  to  refund  the  two  hundred  and  fifty  dollars  which  she  received 
for  a  boy  who  cost  her  nothing.  We  adhere  to  the  rule  established  in  the  case  of 
Burrows  v.  Peirce,  6th  An.  298,  that  the  loss  of  profits  by  reason  of  an  acci- 
dental increase  in  value  of  the  property  sold,  after  the  sale,  is  not  recoverable  by 
the  evicted  vendee,  in  the  recourse  upon  his  warrantor.  And  the  fact,  that  the 
vendee  of  a  slave  has  afterwards  sold  him  for  a  higher  price  than  he  gave,  does 
not,  upon  eviction,  authorize  him  to  recover  the  diffisrence  from  his  vendor,  as 
damages. 

The  District  Judge,  therefore,  properly  ruled  that  no  claim  had  been  established 
against  White,  either  for  a  price,  or  for  damages. 

Judgment  affirmed  with  costs. 


Samb  Case — On  a  Re-reasing. 

Buchanan,  J.  The  institution  of  two  separate  petitory  actions,  at  different 
periods  of  time,  one  for  the  slave  woman,  Peggy,  and  one  for  her  child, — the 
mother  and  child  having  previously  passed,  by  several  distinct  conveyances,  for 
one  price  in  each  conveyance,  without  a  separate  estimation  of  the  relative  value 
of  each, — ^has  produced  a  complication  in  the  facts,  which  gives  some  color  to 
the  complaints  made  by  the  warrantor,  Mrs.  Bourgeois,  in  her  petition  for 
re-hearing. 

We  have,  therefore,  accorded  the  re-hearing,  and  have  carefully  reconsidered 
the  case  in  all  its  bearings.  It  results  from  our  researches,  that  Mrs.  Bourgeois 
having  purchased  the  woman,  Peggy,  and  her  infant  child  from  White,  for  eight 
hundred  dollars,  and  having,  some  years  thereafter,  resold  the  same  woman  and 
child  to  Lacapere,  for  one  thousand  dollars,  was  sued  in  warranty  for  the  woman 
alone,  and  cited  her  vendor,  White,  in  warranty  in  the  same  suit.  Mrs.  Bour- 
geois was  condemned,  as  warrantor,  to  pay  Lacapere  seven  hundred  dollars,  but 
Delected  to  have  judgment  entered  up,  upon  her  call  in  warranty. 

Perhaps  she  was  unable  to  do  so,  White  being  only  in  court,  in  that  suit,  as 
an  absentee,  by  a  curator  ad  hoc  appointed  by  the  court  to  represent  hira. 
Whatever  may  have  been  the  reason,  the  fact  is  that  there  was  no  judgment 
upon  that  call  in  warranty.  Subsequently,  Mrs.  Bourgeois  was  cited  a  second 
time  in  warranty  of  Lacapere's  title  ;  but  this  time,  to  the  child  of  Peggy  alone, 
which  had  not  been  sued  for  in  the  first  suit.  She  cited  her  vendor.  White,  to 
warrant  her  also  in  this  suit.  White  was  served  personally  with  citation  and 
joined  issue.    Judgment  was  rendered  against  Mrs.  Bourgeois  in  this  suit,  for  two 
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UxDRRwooD  hundred  and  fifty  dollars,  the  .estimated  relative  yalue  of  the  child  at  the  time  of 
LAOtfEHB.  the  sale  from  Mrs,  Bourgeois  to  Lacapere ,-»  and  there  was  judgment  in  favor  of 
White  upon  the  call  in  warranty  of  Mrs,  Bourgeois^  the  court  being  of  opinion, 
under  the  evidence,  that  the  child  possessed  no  appreciable  value  at  the  time  of 
the  conveyance  by  White  to  Mrs.  Bourgeois.  This  judgment  was  aflBrmed  by  our 
decree  already  pronounced  herein.  And  we  are  unable  to  perceive  that  we 
have  wronged  Mrs.  Bourgeois  by  that  decree. 

In  this  suit,  nothing  was  in  controversy  but  the  child,  although  it  is  true  that 
child  constituted  one  of  several  objects  which  had  passed  by  the  same  convey- 
ance. But  it  appears  from  the  evidence,  that  the  child  added  nothing  to  the 
value  of  the  other  article  sold,  the  mother,  at  that  time.  It  was  necessarily  in- 
cluded in  the  conveyance,  however,  because  the  humane  provision  of  our  law  is 
imperative,  that  the  slave  mother  cannot  be  sold  separately  from  her  ofifspring  of 
tender  age. 

But  it  seems  from  the  statements  of  the  petition  for  re-hearing,  that  Mrs.  Bour- 
geois settled  her  claim  against  White  in  the  first  suit  out  of  court,  and  received 
from  him  for  the  woman  Peggy  the  same  amount,  seven  hundred  dollars,  which 
she  had  been  condemned  to  pay  to  Lacapere.  Nothing  of  this  appears  in  the 
record ;  but  we  take  the  statement  of  counsel  to  be  correct.  If  so,  it  is  poasible 
that  Mrs.  Bourgeois  will  have  a  remedy  for  further  indemnity  against  White. 
For  it  is  now  decided,  contradictorily  with  White^  that  the  whole  of  the  price 
paid  by  Bourgeois  to  White  (8800)  was  for  the  woman  Peggy  alone.  And  it 
may  be  argued,  that  in  the  first  suit,  Mrs.  Bourgeois  could  not  have  recovered 
more  than  ^700  from  White,  because  she  had  only  been  condemned  to  pay  $700. 
But  that  now,  having  been  condemned  to  pay  an  additional  sum  of  more  than 
3100,  she  has  an  additional  claim  for  the  balance  of  the  price  by  her  paid.  We 
throw  out  these  observations  without  expressing  a  decided  opinion.  But  we  are 
clear  that  we  cannot  give  Mrs.  Bourgeois  relief  at  this  time,  and  with  the  proofs 
before  us. 

Upon  the  question  of  costs,  we  perceive  no  more  reason  to  change  our  pre- 
vious judgment.  Costs  follow  the  judgment  and  are  to  be  paid  by  the  party 
cast.     C.  P.  549  ;  Bolton  v.  Harrod,  10  M.  R.,  115. 

Let  our  former  judgment  remain  undisturbed. 

VooBHiEs,  J.,  absent. 


State  v.  James  Reoxxals. 

Where  a  gun  was  taken  by  the  accused  in  another  State,  its  sale  in  this  State  might  be  proof,  not  of  a 
larceny  here,  but  that  the  original  taking  was  felonious.  Its  sale  here  would  not  be  in  violation  of 
any  law  of  this  State  ;  and  a  party  cannot  be  tried  here  for  a  crime  committed  in  another  State. 

On  an  indictment  for  embezzlement,  the  jury  cannot  find  the  accused  guilty  of  a  breach  of  trust. 

Where  the  Jury  have  written  their  verdict  upon  the  indictment,  but  it  is  recorded  diflTerently,  the  ver- 
dict as  written  by  them  shows  what  was  their  meaning  and  intention. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Haralson, 
J.,  presiding.   N.  F.  Kernan,  for  the  State.    D.  B.  Sandford,  for  defendant. 
Cole,  J.    The  accused  having  been  found  guilty  of  breach  of  trust,  was  sen- 
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tenoed  to  imprisonment  at  hard  labor  in  the  penitentiary  for  one  year,  and  has         *^™ 
appealed.  RwwsAut 

In  relation  to  the  bill  of  exceptions,  motion  for  arrest  of  judgment  and  other 
defences  it  is  sufiScient  for  oar  present  decision  to  say,  that  if  the  gun  were  taken 
by  appellant  in  the  State  of  Mississippi,  the  sale  of  it  in  Louisiana  might  be 
proof,  not  that  he  committed  larceny  in  the  latter  State,  but  that  the  object  of 
his  taking  it  in  the  former  was  to  steal  it. 

The  mere  sale  of  the  gun  in  Louisiana  would  not  be  in  violation  of  any  law  of 
this  State. 

If  any  crime  against  the  rights  of  property  were  committed,  it  must  be  supposed 
to  have  been  perfected  in  Mississippi ;  it  cannot  be  conceded  that  the  gun  was 
taken  without  the  permission  i)f  the  owner  in  Mississippi,  and  that  the  in- 
tention to  steal  it  was  only  conceived  and  perfected  when  it  was  sold  in  Lou- 
isiana. 

If  the  gun  had  been  loaned  to  the  accused  in  Mississippi  and  he  had  returned  it, 
and  afterwards  took  it  in  presence  of  the  owner,  without  his  consent,  but  without 
any  objection  on  his  part,  defendant  would  then  have  apparently  committed  a 
trespass  and  not  larceny. 

The  subsequent  sale  of  the  gun  in  Louisiana  would,  however,  tend  to  show  that 
the  intention  in  taking  it  was  to  steal  it,  and,  in  absence  of  other  proof,  it  would 
be  more  proper  to  suppose  that  the  intention  to  steal  was  perfected  at  the  time 
the  gun  was  taken,  than  after  the  accused  had  passed  into  another  State.  It  is 
to  be  supposed  that  when  he  left  the  borders  of  Mississippi  with  the  gun,  that 
the  intention  of  stealing  it  had  been  already  formed  and  perfected.  If  so,  the  ac- 
cused cannot  be  tried  in  this  State  for  a  crime  committed  in  Mississippi. 

The  indictment  charges  him  with  having  embezzled  a  gun,  and  the  jury  found 
him  guilty  of  a  breach  of  trust.    The  verdict  is  not  responsive  to  the  charge. 

It  is  true  that  the  verdict  was  recorded  differently,  being  as  follows  : 

**  We,  the  jury,  find  the  accused  guilty  in  manner  and  form,  as  he  stands  charged 
in  the  indictment,"  but  the  indorsement  upon  the  indictment  is  as  follows  :  "  We, 
the  jury,  find  the  accused  guilty  of  breach  of  trust,  and  recommend  him  to  the 
mercy  of  the  court." 

This  shows  what  was  the  intention  of  the  jury,  and  the  verdict  ought  not,  under 
sach  circumstances,  to  be  sustained.  This  case  is  not  covered  by  section  83  of  the 
Act  relative  to  criminal  proceedings.    Phillips*  Dig.  p.  175. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the  jury  be 
set  aside  and  the  judgment  of  the  court  thereupon  be  avoided  and  reversed,  and 
that  a  new  trial  be  granted  to  appellant,  and  that  this  case  be  remanded  for 
further  proceedings  according  to  law. 

VooRHiEs.  J.,  absent. 
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1 48  196  Ann  Cahill,  Wife  of  Conway,  v,  Catharine  Connelly,   Administra- 

trLx  and  Tutrix. 

Two  lots  adjoining  each  other  were  sold  at  public  auction  according  to  a  flgnraUve  plaA  exhibited  at 
the  time,  and  referred  to  In  the  acts  of  salo  which  were  executed,  pursuant  to  the  adjudication  ;  this 
plan  represented  an  alleyway  running  across  the  rear  of  both  lots^HOd :  That  although  the  etle 
conveyed  the  soil  of  the  alley,  which  was  requisite  to  make  out  the  depth  given  to  the  lots  in  the 
title,  a  right  of  way  was  established  in  the  alley  as  a  servitude. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestan,  J. 
Budd  4&  Lambert  and  £.  Bermiutez,  for  plaintiff.    M.  M.  Cohen,  for  defen- 
dant and  appellant 

Buchanan,  J.  This  is  a  dispute  about  the  right  to  use  an  alley  in  the  rear  of 
the  two  houses  owned  by  plaintiff  and  defendant  respectively,  and  which  front  on 
,  Julia  street,  at  the  corner  of  Philippa,  in  the  city  of  New  Orleans.  The  alley 
is  three  feet  wide,  and  runs  across  the  two  lots  of  plaintiff  and  defendant.  It  has 
a  gate  opening  upon  Philippa  street.  Both  the  lots,  with  the  buildings  there- 
upon, belonged  to  the  estate  of  Mrs.  Bannister ,  and  were  sold  at  a  probate  sale 
of  her  effects,  according  to  a  plan  which  was  exhibited  at  the  public  auction,  and 
referred  to,  as  annexed,  in  the  acts  of  sale  executed  by  a  Notary  Public,  in  con- 
formity to  the  adjudications.  That  plan  is  in  evidence,  and  a  number  of  survey- 
ors, examined  in  relation  to  it,  have  not  been  found  to  agree  in  regard  to  its  indi- 
cations ;  some  being  of  opinion  that  the  alley  was  intended  to  be  figured  as  a 
common  alley,  while  others  were  of  a  contrary  opinion. 

The  plaintiff  is  the  owner  of  the  lot  which  is  furthest  removed  from  PhUippa 
street,  and  is,  of  course,  at  the  bottom  of  the  alley.  The  defendant  is  bounded 
laterally  by  Philippa  street,  and  is,  of  course,  at  the  entrance  of  the  alley.  The 
latter  has  closed  up  the  alley  on  a  prolongation  of  the  line  which,  upon  the  plan, 
divides  the  two  lots  ;  which  line,  we  have  observed,  stops,  upon  the  plan,  at  the 
alley,  and  does  not  cross  it. 

It  appears  to  us  that,  as  was  remarked  by  one  of  the  witnesses,  the  depth  given 
to  the  two  lots  in  the  titles,  is  conclusive  of  the  question  before  us.  That  depth 
is  the  same  in  both  cases,  namely,  sixty-five  feet  seven  inches.  But  that  depth 
cannot  be  had,  without  including,  for  both  lots,  the  middle  of  the  alley,  which  is 
three  feet.  Both  titles,  then,  conveyed  the  soil  of  the  alley ;  and  the  reference  in 
the  titles  to  the  figurative  plan  of  Dunbar,  which  depicted  the  said  space  of  three 
feet,  as  a  passage  of  communication  from  lot  number  two  (plaintiff's  lot)  to 
Philippa  street,  constitutes  a  title  to  a  servitude  or  right  of  way  to  Philippa 
street,  in  favor  of  lot  number  twa 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 

VooRHiEs,  J.,  absent. 
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Chaales  H.  Davi3,   Husband,  v.  Tennessee  Robertson,  Wife. 

Ibere  maj  l>e  cases  hi  which  the  husband  ought  not  to  be  allowed  Interest  on  debts  of  the  wife  paid  by 
hfm,  as  where  the  payment  has  been  fraudulently  deferred  by  him  for  the  purpose  of  li\|urlng  her  ; 
but  where  the  debt  has  been  paid  in  good  faith,  the  interest,  as  an  Incident  of  the  debt,  is  chargea- 
ble to  the  person  who  owes  the  same. 

By  givlni;  the  husband  the  administration  of  her  paraphernal  property,  the  wifs  relieves  herself  of 
her  portion  of  the  marriago  charges. 

In  the  absence  of  proof  of  the  wife's  seporato  administration  of  her  imrapherual  estate,  it  will  be  pre- 
sumed to  have  been  under  the  nmnagumeutof  the  husband. 

APPEAL  from  the  District  Court  of  the  Pariah  of  East  Baton  Rouge,  Wii- 
son,  J.,  presiding.  A,  M,  Dunn,  for  plaintiff.  T.  O.  Morgan  and  S, 
Mathews,  for  defendant. 

Mkr&ice,  C.  J.  This  case  was  brought  to  liquidate  the  sums  due  the  commu- 
nity by  the  seperate  estate  of  the  defendant  The  community  was  dissolved  by 
a  suit  for  a  separation  of  bed  and  board  institnl^  by  the  plaintiff  against  the 
defendant,  and  was  renounced  by  her  by  an  act  in  due  form. 

Since  the  institution  of  the  present  suit,  she  has  departed  this  life,  and  her 
heirs  have  been  made  parties.  The  cases  of  Robertson  v.  Davis,  9  Ann.  268, 
and  Kelly  v.  Robertson,  10  An.  303,  were  connected  with  this  litigation. 

In  the  lower  court,  the  case  was  referred  to  an  auditor,  to  state  an  account  be- 
tween the  parties.  Both  parties  filed  oppositions  to  the  accobnt,  which  was 
amended,  and  a  judgment  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$25372  09,  and  five  per  cent  interest  thereon,  from  the  15th  day  of  May,  1858, 
until  paid.    The  present  defendants  appeal. 

Eight  items  of  the  auditor's  account,  amounting  to  the  sum  of  $14,466  41, 
and  the  sum  of  $3,398,  allowed  by  the  District  Judge,  in  addition  to  the  auditor's 
account,  (a  total  of  $17,864  41,)  are  contested  before  this  court.  • 

I.  The  first  three  items  opposed,  are  the  amounts  of  interest  paid  on  the  sepa- 
rate debts  of  the  wife.  Her  heirs  contend,  that  as  the  husband  had  the  benefit 
of  the  estates  of  the  wife,  which  were  under  ^his  administration,  it  was  his  duty, 
as  an  usufirnctuary,  to  keep  down  the  interest ;  that  he  ought  not  to  be  permitted 
to  enjoy  her  estates,  and  allow  interest  to  accumulate  upon  her  debts. 

Possibly,  there  may  be  cases  in  which  the  court  will  refuse  to  allow  the  hus- 
band interest,  where  it  was  evident  that  payments  are  fraudulently  deferred  for  the 
purpose  of  injuring  the  rights  of  the  wife.  But  where  debts  are  paid  in  good 
faith,  the  interest  must  be  considered  as  but  an  incident  of  the  principal  obliga- 
tion which  it  follows,  and  chargeable  to  the  person  owing  the  debt. 

If  the  property  of  the  wife  was  under  the  administration  of  the  husband  dur- 
ing the  community,  so  was  also  his  own  property,  and  she  had  the  right  to  one- 
half  of  the  community  on  its  liquidation,  had  she  chosen  to  accept  it.  By  giving 
the  husband  the  administration  of  her  paraphernal  property,  she  relieved  herself 
from  her  portion  of  the  marriage  charges.    C.  C.  2366,  2409. 

II.  The  account  paid  the  Picayune  for  subscription  to  that  paper,  and  $42  96, 
were  admitted  Before  the  auditor,  and  cannot  be  contested  in  this  court. 

in.  It  is  next  objected,  that  the  District  Judge  erred  in  allowing  $1,705  for 
ameliorations  made  upon  the  defendant's  plantation,  during  the  existence  of  the 
community.    There  is  some  conflict  of  testimony  on  this  branch  of  the  case. 
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DAjm  Taking  the  doctrine  of  thifl  court,  as  settled  in  4  Rob.  278,  6  Rob.  508,  and  G 
An.  634,  as  the  rule  governing  the  case,  it  will  not  enable  as  to  say  that  the  Dis- 
trict Jadge  erred  in  his  estimate. 

IV.  There  is  no  groand  to  suppose  that  the  decree  in  the  snit  of  Tetwaue 
Robertson  against  the  plaintiflf,  9  An.  268,  awarding  her  the  administratratioQ  of 
her  paraphernal  property,  can  have  the  effect  of  the  thing  adjudged,  so  as  to  de- 
prive the  plaintiff  ot  the  horses  and  males,  belonging  to  the  commnnity.  For 
although  she  alleges  that  she  owned  thirty  males,  &c.,  at  the  same  time,  and  in 
the  same  petition  she  averred,  that  there  were  twenty  horses  and  moles  belonging 
to  the  commnnity.  The  latter  were  not  transferred  to  her  separate  estate  by  the 
decree.  And  the  same  must  be  said  of  the  new  wagon,  carriage,  and  household 
furniture.  She  had  injoined  the  defendant  from  disposing  of  the  community,  and 
.these  very  effects  are  mentioned  in  the  inventory,  caused  to  be  taken  by  her,  as 
as  property  of  the  community. 

Y.  Defendants  are  charged  with  1,100  bushels  of  com  and  50  acres  of  pknt 
cane  taken  possession  of  when  the  deceased  resumed  the  administration  of  her 
paraphernal  property. 

It  is  contended  that  her  heirs  ought  not  to  be  charged  with  this  amount, 
because  phuntiff  must  have  received  an  equal  amount  when  he  commenced  to 
administer  the  plantation,  and  that  the  one  ought  to  compensate  the  other. 

This  view  seems  equitable,  and,  as  we  shall  give  the  plaintiff  the  benefit  of  one- 
half  of  the  crop  of  1849,  and  the  proof  is  uncertain  as  to  the  com  and  plant  cane 
that  year,  we  shall  deduct  but  one-half  of  these  two  items.  The  consent  of  the 
wife  to  use  the  com  and  plant  cane  does  not  deprive  her  of  the  right  to  require 
compensation. 

YI.  The  plaintiff  was  married  to  the  deceased  in  July,  1849.  The  proof  is, 
that  the  crop  upon  her  plantation  was  then  half  made.  The  phmtation  was  un- 
der the  charge  of  the  defendant,  W,  /.  Sharpe,  as  overseer. 

The  deceased,  in  her  suit  for  separation  of  property,  filed  in  1852,  and  sworn 
to  in  order  to  obtain  an  injunction,  all^;ed  that  the  crops  upon  the  plaintiff's 
cotton  plantation  in  West  Feliciana  and  her  separate  plantation,  for  the  yean 
1849, 1850  and  1851,  belonged  to  the  community.  Subsequently,  however,  she 
amended  her  petition,  and  allied  that  the  crop  of  1849,  on  her  phuitation,  did 
not  belong  to  the  community.  The  District  Judge  allowed  the  plaintiff  one-half 
of  the  crop  of  1849. 

There  would  be  no  difiBculty  on  this  branch  of  the  case,  bat  the  testimony  of 
the  plaintiff  in  another  case  is  produced,  in  which  he  says  the  management  of  the 
property  was  given  him  in  January,  1850.  But  in  another  place  he  savB,  he 
frequently  transacted  business  for  the  plantation  in  1849,  and  it  is  shown  that  he 
had  five  or  six  of  his  own  negroes  engaged  in  taking  off  the  crop,  and  it  is  not 
shown  that  the  deceased  exercised  any  control  over  the  place  after  her  marriage, 
until  her  suit  for  separation,  and  such  appears  to  have  been  the  opinion  of  this 
court  in  the  suit  for  the  separation  of  property.    9  An.  269. 

As  the  property  was  not  shown  to  be  administered  by  the  wife,  separate  and 
alone,  it  must  be  considered  as  under  the  management  of  the  husband.  C.  C. 
2362.  2375,  2376. 

Had  the  crop  been  held  separate,  the  deceased  would  have  been  bound  for  her 
proportion  of  the  marriage  charges.  The  debts  contracted  during  this  period 
were  community,  and  we  cannot  say  that  the  Judge  erred  in  holding  one-half  of 
the  crop  of  1849,  as  community ;  but  certain  expenses  incurred  in  making  the  crop, 
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must  be  dedncted.  The  aAonnt  ahoold  be  92,806  40.  For  example,  one-half  of 
the  OTeraeer's  wages  should  be  deducted,  as  the  plaintiff  has  credit  for  the  same 
in  another  form. 

YU.  The  auditor  allowed  97,456  77,  being  eight  per  cent  to  compensate 
plaintiff  for  hires,  advantages  and  damages.  This  sum  is  sought  to  be  jostified,  on 
the  ground  Uiat  pluntiff  is  entitled  to  be  paid  the  hire  of  the  mules  belonging  to 
the  conmiunity,  and  to  indemnify  him  for  the  damages  sustained  by  the  ii^nno- 
tion,  which  prevented  him  from  disposing  of  the  eflfects  of  the  community  and 
paying  the  debts. 

He  alleges,  in  argument,  that  more  than  95,000  interest  has  accrued  on  two  of 
these  debts,  while  he  has  been  kept  from  making  the  assets  of  the  community 
avaikble.  The  injunction  continued  from  the  15th  day  of  January,  1852,  to 
April  3d,  1854.  The  assets  of  the  community  amounted  to  915,876  40.  But  a 
portion  consisted  of  the  claim  due  by  the  separate  estate  of  the  deceased  to  the 
community,  and  we  do"  not  suppose  the  injunction  deprived  the  plaintiff  of  avail- 
able means  of  more  than  912,000,  including  the  horses  and  mules.  We  think 
92,119  99  will  cover  the  special  damages. 

We  cannot  concur  in  the  estimate  made  by  witnesses  for  the  hire  of  the  mules. 

The  community  was  dissolved  on  the  27th  day  of  November,  1856,  and  from 
this  date,  the  sums  due  by  the  deceased  to  the  community,  exdusive  of  92119  99 
allowed  as  damages,  should  bear  interest  at  five  per  cent,  instead  of  the  large 
sum  allowed  by  the  judgment  of  the  lower  court  The  answers  of  the  deceased 
to  interrogatories  of  Kdly,  Frazier  <ft  Co,,  ought  to  have  been  excluded. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  we  do  now  order,  adjudge  and 
decree,  that  the  plaintiff  do  recover  and  have  judgment  against  said  William  /. 
Sharps,  Mrs.  Leodocia  R.  Sharpe,  widow  of  0.  P.  Davis,  Mrs.  Elizabeth  /. 
Sharpe,  wife  of  Samuel  Matthews,  and  Ernestine  R,  Davis,  a  minor,  represented 
by  Richard  A.  Stewart,  her  under-tutor,  each  for  their  virile  share  of  the  sum  of 
seventeen  thousand  nine  hundred  and  ninety-three  dollars  and  eighty-one  cents, 
with  legal  interest  on  the  sum  of  915,873  72,  from  the  27th  day  of  November, 
1856,  until  paid.  And  it  is  further  ordered,  that  the  plaintiff  pay  the  costs  of 
this  appeal,  and  the  defendants  the  costs  of  the  lower  court. 

VooRHixs,  J.,  absent. 


lUva 

V. 


U.  H.  Dudley  v.  T.  W.  Tilton. 


A  proprietor  has  no  right  to  alter  the  elevatloD  of  the  banquette  before  hie  hoaae  in  the  city-  of  Kew 
Orletuu,  withoat  having  first  obtained  the  conaenlof  the  mnniclpai  antboriUefl. 

The  violation  of  a  right  to  the  use  of  property  is  snfflcient  to  mataitaln  an  action  without  proving 
damagee. 


APPEAL  from  the  Thbd  District  Court  of  New  Orleans,  Duvignaud,  J. 
Benjamin,  Bradford  A  Finney,  for  plaintiff.    E,  H.  Durell,  for  defendant 
and  appellant 
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CoLB,  J.  The  petition  of  plaintiff,  a  resident  of  the  city  of  New  Orleans,  re-  "3  s^i 
presents  that  he  is  owner  of  a  lot  of  ground  situate  in  the  square  bounded  by  ^^\l  ^'^ 
Canal,  Kampart,  Common  and  Philippa  (now  Dryades)  streets ;  that  ui  the  year 
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Tifm*r        1836  he  erected  on  said  lot  a  three  story  brick  dweiiin^hooae,  which  he  has  nnee 

Tom,        occupied  with  his  family  as  his  domicili  and  that  in  front  of  the  house  he  laid 

down  a  banquette  or  sidewalk,  in  pursuance  of  the  city  ordinances,  acoordmg  to 

the  grade  adopted  by  the  city  and  to  the  lines  given  by  the  city  surveyor,  and 

upon  a  level  with  the  sidewalk  in  front  of  the  adjoining  houses. 

He  further  shows  that  defendant  having  become  the  owner  of  the  adjoining  lot, 
which  forms  the  corner  of  Canal  and  Philippa  (now  Dryades)  streets,  is  about  to 
elevate  the  banquette  or  sidewalk  in  front  of  his  house,  and  to  lay  down  a  ban- 
quette ten  inches  or  thereabouts  above  the  level  of  the  sidewalk  of  petitioner,  and 
is  now  at  work  in  making  the  elevation ;  that  the  sidewalk  so  raised  immediately 
adjoining  that  of  petitioner,  will  be  a  serious  impediment  as  well  as  constant  an* 
noyance  in  the  path  of  petitioner  on  bis  way  to  and  from  his  dwelling  house,  as 
also  a  public  obstruction  and  nuisance ;  that  the  sidewalks  in  front  of  petitioner^ 
house  cannot  be  raised  to  a  corresponding  levd  with  the  projected  sidewalk  of 
defendant  without  much  cost  and  serious  damage  to  the  dwdling  of  peUtioner, 
which  was  built  upon  an  elevation  corresponding  to  the  existing  level  of  the  side- 
walk and  street  in  front ;  that  the  defendant  has  no  legal  authorization  to  raise 
the  level  of  his  sidewalk,  and  in  so  doing  he  is  acting  in  violation  of  the  rights  of 
petitioner  as  well  as  of  the  public. 

He  prayed  for  an  injunction  to  restrain  the  defendant  from  raimng  the  ]ev^  of 
his  sidewalk  during  the  pendency  of  this  suit,  and  after  due  proceedings  that  it  be 
made  perpetual  and  for  damages. 

There  was  judgment  perpetuating  the  injunction  and  ordering  the  defendant  to 
take  up  the  sidewalk,  and  to  erect  it  agreeably  to  the  levd  and  grade  to  be  given 
by  the  City  Surveyor. 

Upon  the  trial  the  plaintiff  did  not  attempt  to  prove  that  the  action  of  de- 
fendant in  the  premises  had  or  could  cause  him  any  injury,  or  that  it  was  either 
a  public  or  private  nuisance,  and  the  only  questions  in  the  case  are,  whether  de- 
fendant has  the  right  to  change  the  level  of  his  sidewalk  without  pormisnon  from 
the  proper  authority,  and  if  he  has  not,  whether  plaintiff,  as  a  citisen  of  New 
Orleans,  has  the  right  of  action  to  inhibit  him  from  doing  it. 

The  following  ordinance  was  approved  the  6th  of  October,  1815,  and  is  to  be 
found  on  page  13  of  a  "  General  Digest  of  the  Ordinances  and  Besolutions  of  the 
Corporation  of  New  Orleans,"  published  in  1831  : 

"  Whenever  any  banquette,  counter-banquette,  or  foot-way  is  to  be  repaired  or 
made  anew,  no  person  shall  make  any  alteration  in  the  order  established  for  the 
lineation  or  leveling  of  the  said  foot-way  or  banquette  and  counter-banquette,  un- 
less specially  authorized  by  the  Mayor  and  City  Council ;  and  under  the  obliga- 
tion that  the  owner  or  tenant  of  the  house  in  question,  shall,  if  necessary,  apply 
to  the  City  Surveyor,  to  receive  from  him  the  lineation  and  leveling  to  be  ob- 
served in  the  execution  of  said  work." 

In  Leovy's  compilation  of  "  The  laws  and  General  Ordinances  of  the  city  of 
New  Orleans,"  an  ordinance  is  found  which  describes  and  fixes  the  duties  of  the 
Surveyor  of  the  city,  and  makes  it  his  duty  to  furnish  the  Common  Council  with 
all  the  plans,  estimates  and  other  information  appertaining  to  his  dquurtment, 
whidb  the  Council  may  require,  and  ''  to  give  the  lineations  of  all  the  streets  of  the 
city,  as  well  as  the  lineations  and  grades  of  the  sidewalks,  wharves,  levees,  bridges 
and  streets,  in  aocordanoe  with  the  ordinances  of  the  Cooimon  Council." 
'  It  is  admitted  by  defendant,  th»t  *'  suoh  is  now,  and  such  has  ever  been  the 
duty  of  the  City  Surveyor;  aod  at  no  time  has  he  had  the  pew^  to  estftblith,  in 
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MOordMioe  witii  liis  own  dSscretion  and  good  jnd^meat,  tbe  grade  of  either  sis'eet 

or  banquette."  "numr. 

It  appears  to  qb  to  be  immaterial  whether  or  not  the  Act  of  1815  is  repealed 
by  the  OTdinaDce  of  May  21, 1857,  which  repeals  all  ordinances  or  resolutions 
passed  prior  to  the  consolidation  of  the  city,  in  1852,  of  a  general  nature,  and  not 
contained  in  Leory's  compilation  of  the  laws  and  general  ordinances  of  the  city 
of  New  Orleans. 

It  is  clear  that  the  levds  of  the  banquettes  of  the  parties  to  this  suit  were  fixed 
prior  to  the  repeal  of  the  law  of  1815,  if  it  has  been  repealed ;  and  it  cannot  be 
admitted  that  a  private  citizen  has  the  power  to  alter  the  elevation  of  l^e  ban- 
cfoette  before  Ids  house,  without  being  authorized  by  the  public  authorities. 

If  a  private  citiaen  can  do  this  in  the  absence  of  any  prohibitive  ordinance,  it 
must  be  by  an  inherent  right  in  the  citizen  to  do  whatever  is  not  forbidden. 

When,  howev^,  one  places  himself  within  the  limits  of  a  municipal  corpora- 
tion, he  cannot  exercise  what  might  be  deemed  an  indefeasible  prerogative  beyond 
the  bounds  of  government  and  population,  if  the  possession  and  use  of  such  right 
night  des^y  that  of  citizens  to  the  use  of  public  things.    G.  0.  479. 

Article  444  of  the  Civil  Code  declares,  that  public  things  are  those,  the  pro- 
perty of  which  is  vested  in  a  whole  nation,  and  the  use  of  which  is  allowed  to  all 
the  members  of  the  nation. 

'^  Things  which  are  for  the  common  use  of  a  city  or  other  place,  as  streets  and 
public  squares,  are  likewise  public  things.'*    0.  C.  445. 

*"  Things  which  belong  in  common  to  the  inhabitants  of  cities  and  other  places, 
are  of  two  kinds :  Common  property,  to  the  use  of  which  all  the  inhabitants  of 
a  city  or  othec  place,  and  even  strangers,  are  entitled  in  common,  such  as  the 
streets,  the  public  walks,  the  quays,  &c."    C.  C.  449. 

As  the  streets  are  common  property,  every  citizen  may  be  considered  in  a  cer- 
tain aense  as  a  proprietor  thereof,  and  no  particular  citizen  has  the  right  to  inter- 
fere with  the  level  and  elevation  of  the  streets,  without  the  permission  of  the 
majority  of  the  inhabitants  through  their  representative,  the  municipal  corporatioD. 

If  one  citizen  has  the  right  to  elevate  his  sidewalk  five  inches,  another  may 
raise  his  ten  or  twenty  inches,  or  another  may  depress  his  a  certain  number  of 
mdiee ;  in  fact,  there  would  be  no  limit  to  the  changes  that  might  be  made  in  the 
level  of  the  banquettes.  Every  proprietor  migbt  have  his  at  a  different  elevation 
from  that  of  any  other,  so  that  it  would  be  impossible  to  traverse  the  streets  with 
convenience,  pleasure  or  safety. 

We  conclude,  therefore,  that  defendant  has  not  the  power  to  alter  the  level  of 
his  sidewalk  without  permission  from  the  municipal  authorities  of  the  city  of 
New  Orleans. 

The  only  question  that  remains  is,  whether  plaintiff,  as  a  citizen  of  New  Or« 
leans,  has  the  right  of  action  to  inhibit  defendant  from  changing  the  level  of  his 
sidewalk,  on  the  ground  that  it  is  a  vioktion  of  his  rights. 

When  the  rights  of  property  are  interfered  with,  the  proprietor  is  not  bound 
to  prove  damage  in  ordo*  to  maintain  his  action  against  a  trespasser.  Each  of 
the  inhabitants  of  a  city  has  as  mudl  right  to  the  use  of  a  street  as  a  proprietor 
has  to  that  of  his  private  estate. 

Each  citiKU  has  then  the  right  of  action  to  prevent  a  proprietor  from  changing 
tiie  sidewalk  before  his  house,  because  it  is  a  violation  of  his  right  of  property  in 
the  use  of  the  sidewalk  tiiat  a  private  oitizea  should  have  the  authority  to  alter 
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^^  In  Allard  et  al,  v.  Lobau,  2  M.  N.  S.  p.  319,  Judge  Porter,  being  the  organ  of 

Tunsr.  the  court,  in  speaking  of  public  things  and  the  nse  thereof,  said :  "  The  use  thus 
granted  to  each  individual,  of  the  things  just  mentioned,  by  the  public,  who  are 
the  owners,  appears  to  us  to  confer  the  right  of  enjoyment  in  as  full  and  complete 
a  degree  as  that  which  would  be  derived  from  the  concession  of  a  private  pro- 
prietor, on  soil  that  belonged  to  him.  If  there  is  any  difference  we  are  unable  to 
perceive  it,  and  in  either  case  we  conceive,  that  if  the  party  on  whom  this  privi- 
lege is  conferred,  or  to  whom  this  nse  is  accorded,  be  obstructed  in  the  exercise  of 
it,  he  is  well  found  in  considering  it  as  a  private  injury ;  for  it  prevents  him  from 
enjoying  a  personal  right." 

In  this  case  the  court  also  held,  that  an  Act  of  the  Legislature  punishing  crim- 
inally the  violations  of  the  rights  of  the  public  to  certain  common  property,  did 
not  take  away  the  right  of  action  of  a  private  Individual  in  a  civil  proceeding. 

It  is  not  necessary  that  pUkintiff  should  have  sulBered  actual  damage,  it  is  suf- 
ficient to  maintain  his  action  that  defendant  proposes  to  violate  his  rights. 

The  296th  Article  of  the  Code  of  Practice  provides,  that  ''  injunction  or  pro- 
hibition is  a  mandate  obtained  from  a  court,  by  a  plaintiff,  prohibiting  one  from 
doing  an  act  which,  he  contends,  may  be  injurious  to  him,  or  impair  a  right  which 
he  claims." 

Art.  298  of  the  Code  of  Practice  also  declares,  that  the  injunction  must  be 
granted  "  when  the  defendant  is  in  the  act  of  building  or  constructing  some  work, 
tending  to  obstruct  a  place  of  which  the  public  has  the  use." 

When  a  person  without  authority  is  changing,  or  proposes  to  change,  the  level 
of  the  sidewalk  in  front  of  his  house  and  make  it  higher  than  that  of  his  neigh- 
bors, he  may  be  said  to  obstruct  a  place  of  which  the  public  has  the  use. 

In  Akin  et  at,  v.  Bedford  et  al,,  5  N.  S.  p.  501,  Judge  Porter,  delivering  the 
opinion  of  the  court,  said,  that "  a  party  may  always  claim  the  aid  of  the  laws  of 
his  country  to  prevent  a  wrong,  which,  if  inflicted,  he  could  claim  damages  for. 
These  laws  would  be  lamentably  defective  if  they  could  not  prevent  injuries  as 
well  as  punish  them." 

It  is  clear  that  a  violation  of  a  right  to  the  use  of  property  is  sufficient  to  main- 
tain an  action  without  proving  damages,  for  if  a  citizen  can  interfere  with  the 
established  order  of  a  street  in  one  way,  he  could  in  another,  and  the  citizens  are 
not  obliged  to  wait  until  damage  is  done,  but  they  can  resist  at  once  the  assump- 
tion and  usurpation  of  the  right  by  a  private  individual  to  interfere  with'  the 
order  of  property,  the  use  of  which  belongs  to  the  public  in  general. 

If  they  could  not  do  this,  then  individuals  might  make  such  alterations  as  would 
materially  impede  the  commerce  of  the  city  and  injure  the  trade  of  merchants. 
They  could  so  change  the  levels  of  the  sidewalks  as  to  prevent  persons  from 
passing  without  great  inconvenience,  and  they  could  thus  injure  the  trade  of  a 
merchant  very  essentially  before  the  action  could  be  brought 

Even  if  a  party  should  prove  that  his  alteration  was  not  a  public  injury,  this 
would  not  justify  him,  for  he  assumes  to  effect  that  good  by  the  usurpation  of  a 
right ;  and  the  citizens  are  interested  to  thwart  the  illegal  assumption  of  authority 
which  may  produce  so  much  evil  if  allowed  in  general. 

In  McDonogh  v.  Calloway  et  al,,  7  Bob.  p.  445,  the  conrt  held,  that  an  injunc- 
tion "  is  as  effective  in  inforcing  a  right  as  in  preventing  a  wrong  or  injury." 

In  Herbert  v.  Benson,  2  A.  p.  771,  the  court  held,  "  that  public  fdaces  within 
the  limits  of  a  corporation  cannot  be  appropriated  to  private  nse,  and  that  indi- 
vidual corporators,  aa  well  as  the  officers  q(  t2ie  corporation,  have  the  right  to 
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prevent  snch  appropriation,  and  to  sue  for  the  demolition  and  removal  of  build*        dvdlkt 
ings  erected  on  them  by  individaals."  Tiuox. 

In  Bruning  v.  New  Orleans  Canal,  12  An.  p.  543,  this  ooort  eaid,  '*  we  are 
not  disposed  to  say,  because  the  decision  of  this  caose  does  not  require  it,  whether 
the  initiative  In  the  abatement  of  the  nuisance  of  an  obstruction  of  the  public 
highway  is  exclusively  reserved  to  the  City  Council,  or  whether  proceedings 
might  not  be  commenced  for  that  purpose  by  individual  citizens  who  were  ag- 
grieved by  the  nuisance.  But  we  assert,  without  hesitation,  the  right  of  any 
citizen  so  aggrieved  to  an  action  in  damages  against  the  offending  party."  Durant 
V.  Ridddl,  12  An.  746. 

According  to  the  first  and  third  laws  of  the  22d  title  of  the  3d  Partida,  any 
individual  may  forbid  the  erection  of  a  house  or  other  edifice  in  public  places. 
Tide  MayoTf  etc.,  of  New  Orleans  v.  Gravier. 

It  is  ordered,  a4judged  and  decreed,  that  the  judgment  of  the  lower  court  be 
affirmed,  with  costs. 

YooRHiBS,  J.  absent. 


14    287| 
\JS    779| 

SowLK  &  Wabd  V,  C.  W.  Pollard  &  Co. — G.  W.  Helme,  Defendant 

in  rule. 

The  Art  C.  P.  (as  amended)  which  requires  a  delay  of  ten  days  before  an  execution  shall  issae,  in  the 
flrst  district,  Is  la  the  interest  of  the  defendant  and  for  the  purpose  of  protecting  bis  right  to  a 
•ospenaive  appeal.  C.  P.  624  ;  Acts  1843,  p.  40.  This  right  he  may  at  any  time  waive,  and  a  valid 
ezecutiOQ  may  issue  immediately.  C.  P  667.  If  he  suflTors  the  delay  for  a  suspensive  appeal  to 
'  exirire,  the  premature  issuance  of  an  execution  does  not  even  give  him  the  right  to  enjoin. 

Ibe  appeUoes  allowed  interest  in  this  case  during  the  delay  occasioned  by  the  appeal. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignaud,  J. 
F.  Perrin,  for  plainti£&.    H,  H.  Taylor,  for  defendant  in  rule  and  appel- 
lant. 

Merrick,  C.  J.  The  controversy  in  this  case  grows  out  of  a  rule  relative  to 
the  distribution  of  certain  funds  made  upon  sundry  executions. 

The  plainti^  and  appellees  held  one  of  the  executions  issued  on  the  first  day 
of  December,  1857,  upon  a  judgment  signed  November  20tb,  1857. 

The  appellant  G,  W,  Helme,  held  two  judgments,  one  signed  the  20th  and  the 
other  the  27th  of  November,  1857.  On  these  he  issued  his  executions,  the  one 
December  3d,  1857,  and  the  other  December  10th,  1857. 

The  funds  in  the  hands  of  the  Sheriff  being  sufficient  to  pay  the  two  judgments 
rendered  November  20th,  1857,  the  controversy  is  really  between  the  plaintiffs 
and  G,  W,  Helme,  the  appellant. 

On  the  question  whether  the  execution  issued  and  levied  on  the  10th  day  of 
December,  is  not  superior  to  that  issued  on  plaiotifis'  judgment  and  levied  on  the 
Ist  day  of  December,  1857,  two  days  before  the  delay  for  taking  a  suspensive 
appeal  had  expired,  the  appellant  contends  that  one  creditor  cannot  claim  the 
benefit  of  a  priority  of  seizure,  unless  he  complies  with  the  rules  of  practice 
relative  to  the  issuing  and  execution  of  the  writ,  and  that  a  party  who  violates 
the  law,  by  issuing  an  execution  before  the  delay  has  expired,  ought  not  to  derive 
any  advantage  from  this  attempt  to  obtain  a  preference  over  the  other  creditors ; 
privil^^  from  seizures  being  strict:  juris. 
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flow  To  tbis  the  plaiDtifis  and  appellees  reply,  that  the  objection  oaght  not  to  be 

PouJuM).  listened  to,  as  coming  from  the  appellant ;  because  he  stood  by  and  saw  the 
property  sold  under  this  execution  with  others,  and  being  a  third  party  he  cannot 
now  question  the  regularity  of  the  proceeding  and  take  advantage  of  the  inad- 
vertence of  the  Clerk  and  the  p]ainti£&. 

llie  Article  of  the  Code  of  Practice,  as  amended,  which  requires  a  delay  of  tea 
days  before  an  execution  shall  issue  in  the  first  district,  is  in  the  interest  of  the 
defendant,  and  for  the  purpose  of  protecting  his  right  to  a  snspensiye  appeal. 
0.  P.  624;  Acts  1843,  p.  40. 

This  right  the  defendant  may  at  any  time  waive,  and  a  valid  execution  may 
issue  immediately.     C.  P.  567. 

For  this  delay  does  not  in  any  manner  affect  the  public  order,  and  as  the  de- 
fendant may  voluntarily  satisfy  the  judgment  by  payment,  so  also,  it  would  seem, 
he  may  ratify  an  execution  issued  prematurely,  by  giving  up  property  for  seizure 
upon  it,  or  voluntarily  standing  by  and  seeing  the  same  sold  under  it  See  Con- 
ner V.  Copelandf  3  An.  452,  9  An.  309. 

The  premature  issuing  of  execution  is  a  mere  irregularity,  which  the  defendant 
may  have  corrected  within  the  delay  for,  or  after  he  has  taken  his  suspeosire 
appeal ;  but  if  he  suffer  the  delay  to  expire,  it  does  not  then  even  give  him  a 
right  to  an  injunction.  Dayton  v.  7?^  Commercial  Bank  of  Natchez,  6  Rob.  20 ; 
Morgan  v.  Whiteside,  curator,  14  L.  R.  280.  See  also  1  Rob.,  497  ;  Legget  v. 
Potter,  9  An.,  309  ;  Hatch  v.  English,  12  Rob.  136. 

The  execution  was  not,  therefore,  void,  because  issued  before  the  delay  had 
expired,  but  it  became  valid  by  the  expiration  of  the  delay,  there  being  no  attempt 
on  the  part  of  the  defendant  to  correct  the  irregularity. 

As  the  first  execution  of  O,  W,  Helme  is  ordered  to  be  paid  in  full,  it  is  a  mat- 
ter of  indifference  to  him  whether  it  is  ordered  to  be  paid  first  or  second  in  ranJE, 
and  the  question  does  not  arise  whether  one  creditor  can  gain  an  advantage  by 
his  premature  seizure,  over  another  creditor  who  has  issued  his  execution  and 
made  his  seizure  upon  a  judgment  bearing  the  same  date,  at  the  earliest  day 
allowed  by  law  for  the  same. 

For  in  this  case  the  plaintiflfe*  execution,  if  it  had  been  delayed  two  daj*8 
longer,  would  then  have  been  seven  days  in  advance  of  G.  W.  Hdme's  second 
execution.  It  must,  therefore,  be  held  to  have  acquired  its  validity  at  least  con- 
currently with  G.  W.  Helme's  first  execution  and  seizure,  and  to  take  precedence 
of  the  execution  and  seizure  made  seven  days  afterwards.  The  court  did  not, 
therefore,  err  in  giving  the  first  two  executions  preference  over  the  second. 

The  appellees  have  pVayed  an  amendment  of  the  judgment  in  this  case,  so  as 
to  award  them  interest  on  their  judgment  pending  the  appeal. 

As  the  delay  has  been  occasioned  by  the  appellant,  the  appellees  seem  entitled 
to  the  correction,  and  we  will  order  the  distribution  as  of  this  date,  as  between 
the  appellant  and  appellees. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  jadgment 
of  the  lower  court  be  so  amended  as  to  award  to  Sottle  6t  Ward  the  sum  of  thir- 
teen hundred  and  forty-two  dollars  out  of  the  sum  to  be  distributed,  instead  of 
$1210  21,  and  that  the  amount  awarded  (?.  W.  Helme  upon  his  execution  in  his 
cause.  No.  11,941,  be  reduced  from  $1416  17  to  $1284  37,  and  that  the  jadg 
ment  so  amended  be  affirmed ;  the  appellant  paying  the  costs  of  the  appeal. 

A'ooRHiES,  J.,  absent. 
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Master  and  Wardens  op  the  Port  op   New  Orleans  v.  Ship  Martha 

J.  Ward  et  als. 

The  8tb  sectkrn  of  the  ConstitaUoD  of  the  United  Statss,  which  declares  that  Congress  shall  have  power 
to  regulate  commerce,  does  not  prevent  the  exercise  of  such  power  by  the  States,  as  fiu*  as  is  neces- 
sarj  for  the  police  regnlatioos  of  their  domestic  commerce,  iu  regard  to  which.  Congress  baa  not 
deemed  it  expedient  to  make  any  regulations. 

The  Act  of  the  Legislature  of  1855,  relative  to  the  Board  of  Master  and  Wardens,  which  provides  for 
the  payment  of  services  actually  rendered  or  the  tender  of  such  services,  is  not  a  violation  of  the 
clause  of  the  Constitution  of  the  United  States  which  gives  to  Congress  the  power  of  regnlatung 
commerce. 

Ibe  fides  allowed  to  the  Master  and  Wardens  are  in  no  sonse  imposts  or  duties  on  imports  or 
exports. 

APPEAL  from  the  Third  Justice's  Court  of  New  Orleans. 
C.  Rogdius  and  M.  Hakn,  for  plaiutif&.    Gaither  dt  McPkeeten  for  defen- 
dauts  and  appellants. 

Cole,  J.  The  Master  and  Wardens  of  the  port  of  New  Orleans  instituted 
this  action  to  recover  ten  dollars  for  fees  of  survey,  and  five  dollars  for  entrance 
fiee. 

There  was  judgment  for  plaintifis,  and  defendant  has  appealed. 

The  duties  of  the  Master  and  Wardens  are  detailed  in  the  Acts  of  1855,  p.  489, 
and  in  those  of  1857,  p.  88.  By  the  former,  they  are  obliged,  if  called  upon  by 
the  captain  of  any  ship  or  vessel  arriving  from  sea,  to  inspect  the  manner  in  which 
the  hatches  of  such  ship  or  vessel  were  secured  previous  to  the  opening  thereof 
for  the  purpose  of  discharge,  and  to  be  present  at  the  opening  of  the  same.  They 
are  also  surveyors  of  damaged  goods  brought  into  the  port  of  New  Orleans  in 
any  ship  or  vessel,  and,  with  the  assistance  of  one  or  more  skillful  carpenters,  sur- 
veyors of  any  damaged  vessel,  and  any  vessel  deemed  unfit  to  proceed  to  sea.  It 
IS  their  duty,  also,  to  order  and  direct  the  sale  of  damaged  goods  by  public  auc- 
tion. 

For  these  services  fees  are  designated. 

By  the  Act  of  1857,  a  certain  supervisory  control  over  pilots,  and  other  duties 
relative  to  the  pilots,  are  vested  in  the  Master  and  Wardens,  for  which  no  fees 
are  provided.  This  control  and  these  duties  are  contained  in  sections  4,  5, 13» 
15, 16, 17  and  20  of  the  Act  of  1857. 

The  constitutionality  of  the  Act  of  1855  is  the  only  question  in  the  case. 

It  is  contended  that  it  is  opposed  to  the  8th  and  10th  sections  of  Article  1st  of 
the  Constitution  of  the  United  States,  which  declare  that  '*  Congress  shall  have 
power  to  regulate  commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes,"  and  that  **  no  State  shall,  without  the  consent  of  th9 
Congress,  lay  any  imposts  or  duties  on  imports  or  exports,  ezoept  what  may  be 
aba<^utely  necessary  for  executing  its  inspection  laws,"  &c. 

The  creation  of  a  Board  of  Port  Wardens  has  never  been  deemed  an  usurpa- 
tion of  the  power  of  Congress  to  regulate  commerce,  within  the  intendment  of 
the  Constitution  of  the  United  States. 

The  statutes  organizing  and  establishing  a  Board  of  Port  Wardens  are  of  the 
same  chus  as  those  relative  to  inspection,  quarantine  and  pilotage  laws,  or  those 
for  the  regulation  of  the  internal  commerce  of  a  State.    9  Wheaton,  p.  1,  Oib- 
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TonWxKom  ^^^  ^  Ogdm;  11  Peters,  p.  102,  City  of  New  York  v.  Geo.  Milne;  2  Peten, 
8BP  M.  J.  w^.  p.  245,  Wilson  et  al.  v.  Black  Bird  Creek  M.  Company  ;  18  Howard,  p.  421,  P«iii. 
sylvania  Bridge  Company. 

The  8th  section  of  the  Constitation  of  the  United  States  declares,  that  Ck>iH 
gress  shall  have  power  to  ref^late  commerce,  bat  it  does  not  say,  it  shall  have 
the  exclusive  power ;  and  in  the  event  it  does  not  think  it  expedient  to  exercise 
this  power,  there  is  no  prohibition  against  the  exercise  of  it  by  the  States,  as  far 
as  is  necessary  for  the  police  regulations  of  their  domestic  commerce. 

In  Wilson  v.  TTu  Black  Bird  Credt  Marsh  Company,  the  question  arose  in  the 
Supreme  Court  of  the  United  States,  whether  the  State  of  Delaware  had  the 
right  to  stop  a  navigable  creek,  through  which  the  tide  ebbed  and  flowed. 

The  counsel  for  the  plaintiffs  in  error  argued  that  the  right  insisted  upon  came 
in  conflict  with  the  power  of  the  United  States  "  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States." 

Marshall,  C.  J.,  delivering  the  opinion  of  the  court,  said  :  ''  If  Congress  had 
passed  any  Act  which  bore  upon  the  case ;  any  Act  in  execution  of  the  power  to 
r^^te  commerce,  the  object  of  which  was  to  control  State  legislation  over 
those  small  navigable  creeks,  into  which  the  tide  flows,  and  which  abound 
throughout  the  lower  country  of  the  Middle  and  Southern  States ;  we  should  feel 
not  much  difficulty  in  saying  that  a  State  law  coming  in  conflict  with  such  Act 
would  be  void.  But  Congress  has  passed  no  such  Act  The  repugnancy  of  the 
law  of  Delaware  to  the  Constitution  is  placed  entirely  on  its  r^ugnancy  to  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the  several  States ; 
a  power  which  has  not  been  so  exercised  as  to  affect  the  question.''  2  Peters, 
p.  252. 

In  CooUy  v.  Board  of  Wardens  of  port  of  Philadelpkia,  in  which  a  question 
arose,  whether  the  laws  for  the  regulation  of  pilots  and  pilotage  enacted  by  the 
State  of  Pennsylvania  were  in  conflict  with  the  power  of  Congress  over  com* 
merce  and  the  laying  of  duties  on  imports  and  exports,  Curtis,  J.,  delivering  the 
opinion  of  the  court,  said  :  "  The  power  to  regulate  commerce  embraces  a  vast 
field,  containing  not  only  many,  but  exceedingly  various  subjects,  quite  unlike  in 
their  nature ;  some  imperatively  demanding  a  single  uniform  rule,  operating 
eqpally  on  the  commerce  of  the  United  States,  in  every  part ;  and  some,  like  the 
subject  now  in  question,  as  imperatively  demanding  that  diversity  which  alone 
can  meet  the  local  necessities  of  navigation.  Either  absolutely  to  affirm  or  deny 
that  the  nature  of  this  power  requires  exclusive  l^ishktion  by  Congress,  is  to  lose 
sight  of  the  nature  of  the  subjects  of  this  power,  and  to  assert,  concerning  all  of 
them,  what  is  really  applicable  but  to  a  part  Whatever  subjects  of  this  power 
are  in  their  nature  national,  or  admit  only  of  one  uniform  system,  a  plan  of  regu- 
lation,  may  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive  l^gisla^ 
tion  by  Congress.  That  this  cannot  be  affirmed  of  laws  for  the  regulation  of 
pilots  and  pilotage  is  plain. 

«  We  are  of  opinion  that  this  State  law  was  enacted  by  virtue  of  a  power 
residing  in  the  State  to  l^islate,  that  it  is  not  in  conflict  with  any  hiw  of  Con- 
gress ;  that  it  does  not  interfere  with  any  system  which  Congress  has  establisbed 
by  making  regulations." 

Daniel,  J.,  concurred  in  the  decree,  but  upon  difl^rent  reasons.  His  opinion 
was  *'  that  the  power  of  enacting  pilot  laws,  although  in  some  degree  connected 
with  commercial  intercourse,  does  not  come  essentially  and  regularly  within  that 
power  of  commercial  regulation  vested  by  the  Constitution  in  Congress.    The 
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power  del^^ted  to  CoDgress  by  the  OoDStitation  relates  properly  to  the  terms  on  ^^^  Wmn- 
which  commercial  engagements  may  be  proeecated  ;  the  character  of  the  articles  Star  M.  i.  Wamdk 
which  they  may  embrace  ;  the  permission  or  terms  according  to  which  they  may 
be  introdaoed ;  and  do  not  necessarily  nor  even  naturally  extend  to  the  means  of 
preoantion  and  safety  adopted  within  the  waters  or  limits  of  the  States,  by  the 
aathority  of  the  Utter,  for  the  preservation  of  vessels  and  cargoes,  and  the  lives 
of  navigators  or  passengers.  These  last  subjects  are  essentially  local ;  they  must 
depend  upon  local  necessities  which  call  them  into  existence,  must  differ  according 
to  the  degrees  of  that  necessity.  They  have  no  connection  with  contract,  or 
trafic,  or  with  the  permission  to  trade  in  any  subject,  or  upon  any  conditions. 
They  belong  to  the  same  conservative  power  which  undertakes  to  guide  the  track 
of  the  vessel  over 'the  rocks  or  shallows  of  a  coast  or  river;  which  directs  her 
mooring  or  her  position  in  port,  for  the  safety  of  life  and  property,  whether  in 
reference  to  herself  or  to  other  vessels,  their  cargoes  and  crews ;  which,  for 
security  against  pestilence,  subjects  vessels  to  quarantine,  and  may  order  the 
total  destruction  of  the  cargoes  they  contain.  This  is  a  power  which  is  deemed 
indispeDsable  to  the  safety  and  existence  of  every  community.  It  may  well  be 
made  a  question,  therefore,  whether  it  could,  under  any  circumstances,  be  sur- 
rendered ;  but  certainly,  it  is  one  which  cannot  be  supposed  to  have  been  given 
by  mere  implication,  and  as  incidental  to  another,  to  the  exercise  of  which  it  is 
not  indispensable."  12  Howard,  319,  326,  Codey  v.  Board  of  Wardens  of  the 
pwt  of  PkUadelpkia, 

In  Gibbons  v.  Ogden,  Marshall,  G.  J.,  delivering  the  opinion  of  the  court,  and 
speaking  of  inspection  laws,  said : 

**  They  form  a  portion  of  that  immense  mass  of  legislation,  which  embraces 
every  thing  within  the  territory  of  a  State,  not  surrendered  to  a  general  govern- 
ment ;  all  of  which  can  be  most  advantageously  exercised  by  the  States  them- 
selTes.  Inspection  laws,  quarantine  laws,  health  laws  of  every  description,  as 
well  as  laws  for  rq^ating  the  internal  commerce  of  a  State,  and  those  which 
respect  turnpike  roads,  ferries,  &c.,  are  component  parts  of  this  mass. 

**  Since,  however,  in  exercising  the  power  of  regulating  their  own  purely  inter- 
nal aflairs,  whether  of  trading  or  police,  the  States  may  sometimes  enact  laws, 
the  validity  of  which  depends  on  their  interfering  with,  and  being  contrary  to,  an 
Act  of  Congress  passed  in  pursuance  of  the  Constitution,  the  court  will  enter 
upon  the  inquiry,  whether  the  laws  of  New  York  have,  in  their  application  to 
tins  case,  come  into  collision  with  an  Act  of  Congress.  Should  this  collision 
exist,  it  will  be  immaterial  whether  thoee  laws  were  passed  in  virtue  of  a  concur- 
rent power '  to  regulate  commerce  with  foreign  nations  and  among  the  several 
States, '  or  in  virtue  of  a  power  to  regulate  their  domestic  trade  and  police.  In 
one  ease  and  the  other,  the  acts  of  New  York  must  yield  to  the  law  of  Con- 
greas.    9  Howard,  203,  210,  Gibbons  v.  Ogden, 

The  preceding  quotations  are  applicable  to  the  case  at  bar.  The  laws  relative 
to  the  Master  and  Wardens  of  the  Port  of  Orleans,  cannot,  in  the  sense  of  the 
Constitution  of  the  United  States,  be  said  to  reguhite  commerce,  although  they 
are  upon  a  subject  incidental  to  it,  and  are  incidentally  necessary  for  the  carrying 
on  of  commerce. 

Quarantine  laws  and  Pilotage  hiws  are  embraced  in  the  definition  of  regulating 
commeroe,  and  affisct  it  as  much  as  the  laws  relative  to  Master  and  Wardens* 
If  the  former  can  be  passed  by  the  States,  the  latter  can  also. 

The  Constitiition  of  tha  United  States  declares,  that '' Congress  shall  have; 
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FunWAXDm  power  to  establish  uniform  laws  on  the  sabject  of  bankruptcies  throagbont  th€ 
tapM.  J.  Wab».  United  States."  Constitution  United  States,  Art.  1,  {  8.  This  court,  however 
has  declared  :  ''  That  the  insolvent  or  bankrupt  laws  of  a  State,  if  l^ot  suspended 
by  the  enactment  of  a  uniform  bankrupt  law  by  Congress,  are  constitutional  and 
Talid  as  to  all  posterior  contracts  entered  into  between  citizens  of  the  State  where 
such  laws  exist."  Northern  Bank  of  Kentucky  t.  Squira,  8  An.  339 ;  Story  on 
the  Constitution,  {  1066,  1109. 

The  power  given  to  Congress  to  establish  bankrupt  laws  is  just  as  plenary  as 
that  to  regulate  commerce ;  if,  then,  in  the  absence  of  national  legislation  the 
States  can  pass  laws  relatives  to  bankruptcy,  they  can  also  pass  tiioee  laws  rda- 
tive  to  commerce,  which  do  not  attempt  to  interfere  with  the  peculiar  sphere  of 
Congress,  but  only  endeavor  to  give  force  to  the  laws  of  Congress  relative  to 
commerce,  such  as  those  now  under  consideration  relative  to  Master  and  War- 
dens. 

In  the  absence  of  national  legisktion  for  the  protection  of  commerce,  there  is 
an  inherent  right  in  the  States  to  protect  themselves. 

Commerce  is  of  vital  importance  to  the  States,  and  unless  there  are  pilots  to 
conduct  the  shipping  to  safe  harbors,  officers  vested  with  the  duties  of  Master 
and  Wardens,  and  other  persons  authorized  to  perform  the  official  acts  necessary 
for  the  operations  of  commerce,  the  merchant  will  seek  other  ports  for  the  dispo- 
sal of  his  merchandize. 

It  is  the  interest  of  every  State  to  attract  as  much  commerce  as  possible ;  each 
State  will,  therefore,  essay  to  create  such  police  statutes  relative  to  commerce,  as 
will  be  of  the  greatest  convenience  to  it. 

The  duties  performed  by  the  Master  and  Wardens,  do  not  clash  with  the  powers 
of  Congress  to  regulate  commerce.  If  Congress  desired,  it  might  perhaps  be 
within  its  exclusive  dominion,  to  appoint  officers  to  execute  the  duties  now  in- 
cumbent upon  plaintiflfe. 

Congress  has  not  deemed  it  proper  to  use  the  power,  being  no  doubt  of  opinion 
that  as  the  regulation  of  the  operations  of  commerce,  so  far  as  relates  to  the  case 
at  bar,  are  mmisterial  and  the  conveniences  of  commerce  may  require  them  to  he 
different  in  the  several  states,  that  it  would  be  wiser  to  abstain  from  legislating 
thereupon,  and  allow  each  State  to  enact  its  own  laws.  The  States  have,  there- 
fore, the  right  to  do  what  is  essential  for  the  protection  of  the  shipping  entering 
their  ports,  and  of  the  merchandise  conveyed  in  such  vessels . 

As  the  creation  of  a  Board  of  Master  and  Wardens  is  not  in  conflict  with  the 
Article  of  the  Constitution  relative  to  the  power  of  Congress  to  regulate  com- 
merce, neither  is  it  opposed  to  that  part  of  the  Constitution  which  prohibits  the 
States  from  laying  any  impost  or  duty  on  imports  or  exports. 

The  Act  of  1855,  relative  to  the  Board  of  Master  and  Wardens,  merely  pro- 
vides for  the  payment  of  services  actually  rendered,  or  the  t^der  of  such  services. 
The  fees  accorded,  cannot  be  regarded  as  imposts  or  duties  on  imports  or  exportB ; 
it  is  a  contradiction  of  terms  so  to  view  them. 

The  remarks  of  the  Supreme  Court  of  the  United  States  relative  to  the  Pilot 
laws,  are  applicable  to  the  present  case.  In  Cooky  v.  Board  of  Wardens  of  port 
of  Pkiladdphia,  in  speaking  of  the  law  of  Pennsylvania  which  appropriated  the 
half-pUotage  fees  for  the  purpose  of  forming  a  charitable  ftmd  for  distresBed  or 
decayed  pilots,  they  say :  ''  The  provision  of  the  Constitution  as  to  imposts  and 
duties  was  intended  to  operate  upon  subjects  actually  ezisticg  and  well  under- 
stood when  the  Constitution  was  formed.    Imposts  and  duties  on  imports,  fst- 
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ports  and  tonnage  were  then  known  to  tke  commeroe  of  the  civilized  world  to  be  ^^^  WABusm 
as  distinct  from  fees  and  charges  for  pilotage,  and  from  the  penalties  by  which  sbf  v.  J.  wasd. 
eommereial  States  enforced  their  pilot-hiws,  as  they  were  from  charges  for  wharf- 
age or  towage,  or  any  other  local  port-charges  for  services  rendered  to  vessels  or 
cargo ;  and  to  declare  that  sach  pilot-fees  or  penalties  are  embraced  within  the 
words  imposts  or  duties  on  imports,  exports  or  tonnage,  would  be  to  confound 
thmgs  essentially  different,  and  which  must  have  been  known  to  be  actually  dif- 
ferent by  those  who  used  this  language."  12  Howard,  314,  Cooley  v.  Board  of 
Wardens. 

**  An  impost,  tax,  or  duty,"  says  Judge  Martin,  *'  must  be  confined  to  the  idea 
which  they  commonly  present  to  the  mind ;  exactions  to  fill  the  public  cofifers,  for 
the  payment  of  the  debt,  and  the  promotion  of  the  general  welfare  of  the  coun- 
try, not  to  a  retribution,  provided  to  defray  the  expenses  of  building  bridges, 
erecting  causeways,  or  removing  obstruction  in  a  water  course,  to  be  paid  by 
such  individuals  only  who  enjoy  the  advantage  resulting  from  such  labor  and 
expense."    11  M.  p.  324. 

In  the  case  of  Tke  Master  and  Wardens  of  the  port  of  New  Orleans  v.  Prats, 
Judge  Martin  said  :  "  The  constitutionality  of  the  Act  of  1805,  which  first  al- 
lowed fees  to  the  Master  and  Wardens,  (6.  k  C's.  Dig.  p.  465),  has  never  been 
questioned,  although  they  have  been  claimed  for  nearly  forty  years."    10  Bob.  460. 

It  is,  however,  contended,  that  even  if  it  is  not  contrary  to  the  Constitution  of 
the  United  States,  to  allow  fees  to  the  Master  and  Wardens  for  services  actuaUy 
rendered,  that  the  sixth  section  of  the  Act  of  March  15th,  1855,  is  unconstitu- 
tional. 

This  section  is  a  reenactment  of  that  of  1821,  and  provides  :  **  That  in  addi- 
tion to  the  fees  allowed  to  the  Master  and  Wardens,  they  shall  be  entitled  to  de- 
mand and  receive  for  each  vessel  arriving  in  the  port  of  New  Orleans  from  sea, 
the  sum  of  five  dollars,  whether  they  be  called  upon  to  perform  any  services  or 
not,  which  sum  they  shall  be  entitled  to  demand  of  the  captain,  owner,  or  con- 
signee of  every  such  vessel,  and  in  case  of  failure  or  refusal  to  pay  the  same, 
they  shall  have  the  right  to  proceed  for  the  recovery  of  the  same  against  the  said 
vessel,  before  any  Justice  of  the  Peace,  or  other  competent  tribunal.  Session 
Acts,  1855,  p.  490,  J  6. 

Even  if  the  Master  and  Wardens  performed  no  direct  services  as  a  compensa- 
tion for  the  fee  of  five  dollars,  still  this  section  could  not  be  considered  as  laying 
a  duty  or  impost  on  imports  or  exports,  or  as  a  burden  imposed  upon  commerce 
by  taxing  vessels  coming  from  sea. 

The  Master  and  Wardens  are  obliged  to  be  always  ready  to  perform  their  of- 
ficial services  for  any  vessel  that  may  need  them.  They  are  appointed  for  the 
benefit  of  the  shipping,  and  their  compensation  in  such  cases  can  be  likened  to 
half-pilotage. 

Section  18  of  the  Act  of  1857,  relative  to  Pilots,  p.  90,  provides  :  "  That  if 
the  master  of  any  ship  or  vessel  coming  or  going  out  of  any  of  the  mouths  of 
the  MiflBissippi  river,  shall  refuse  to  receive  on  board  and  employ  a  pilot,  the 
master  or  owner  of  such  ship  or  vessel,  shall  pay  to  such  Pilot,  who  shall  have 
offered  to  go  on  board  and  take  charge  of  the  vessd,  half-pilotage." 

The  Supreme  Court  of  the  United  States  in  Cooley  v.  Board  of  Wardens  of 
port  of  Philaddphia,  in  speaking  of  a  provision  of  the  hiw  of  Pennsylvania, 
rdative  to  pilots,  which  allowed  half-pilotage,  when  no  direct  services  were 
rendered,  say : 
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PoK  WAKonn  '<  We  think  this  particnh&r  regulatioa  conoerning  half-pilotage  fees,  is  an  ap- 
8bp  m.  j.  WiiD.  propriate  part  of  a  general  system  of  regulations  of  this  sabject.  Testing  it  by 
the  practice  of  commercial  States  and  countries  legislating  on  this  subject,  we 
find  it  has  usually  been  deemed  necessary  to  make  similar  provisions.  like  other 
laws,  they  are  framed  to  meet  the  most  usual  cases,  qua  frequentita  atcidant ; 
they  rest  upon  the  propriety  of  securing  lives  and  property  exposed  to  the  perils 
of  a  dangerous  navigation,  by  taking  on  board  a  person  peculiarly  skilled  to  eo- 
ooonter  or  avoid  them,  npon  the  policy  of  discouraging  the  commanders  of  vessels 
»  from  refusing  to  receive  such  persons  on  board  at  the  proper  times  and  places ; 

and  upon  the  expediency,  and  even  intrinsic  justice,  of  not  suffering  those  who 
have  incurred  labor  and  expense  and  danger  to  place  themsdves  in  a  position  to 
render  important  service  generally  necessary  to  go  unrewarded,  because  the  master 
of  a  particular  vessel  either  rashly  refuses  their  profiered  assistance,  or,  contrary 
to  the  general  experience,  does  not  need  it.  There  are  many  cases  in  which  an 
offer  to  perform,  accompanied  by  present  ability  to  perform,  is  deemed  by  law 
equivalent  to  performance.  The  laws  of  commercial  States  and  countries  have 
made  an  offer  of  pilotage  service  one  of  those  cases,  and  we  cannot  pronounce  a 
law  which  does  this  to  be  so  far  removed  from  the  usual  and  fit  scope  of  laws  for 
the  regulation  of  pilots  and  pilotage  as  to  be  deemed,  for  this  cause,  a  covert  at- 
tempt to  legislate  upon  another  subject  under  the  appearance  of  legislating  on 
this  one." 

If,  then,  half-pilotage  fees  are  not  contrary  to  the  Constitution  of  the  United 
States,  it  would  seem  that  the  sixth  section  of  the  Act  of  1855  is  not  uoconsti- 
tutional. 

There  is,  however,  another  reason  why  this  section  is  constitutional. 

The  Act  of  1857,  p.  88,  in  sections  4,  5, 13, 15, 16, 17  and  20  vest  the  Master 
and  Wardens  of  the  Port  of  New  Orleans  with  various  powers  and  obligations, 
for  which  no  fees  are  allowed. 

An  examination  of  these  sections  will  show,  that  they  provide  by  the  interven- 
tion and  action  of  the  Master  and  Wardens  for  the  maintenance  of  order  and  dis- 
cipline among  the  pilots,  and  for  other  things  which  tend  to  the  advantage  and 
safety  of  vessels  coming  from  sea  into  the  port  of  New  Orleans. 

If  these  duties  were  not  performed  by  the  Master  and  Wardens,  it  would  be 
necessary  to  have  them  executed  by  other  officers,  who  would  necessarily  be  paid 
by  a  tax  laid  upon  vessels  coming  from  sea  into  the  port  of  New  Orleans.  We 
say  they  would  be  thus  paid,  because  these  duties  are  for  the  benefit  of  such  ves- 
sels, and,  without  the  performance  of  such  duties/'they  would  be  exposed  to  be 
lost,  and  of  course  it  is  just  that  they  who  receive  the  benefit  should  bear  the  ex- 
pense. 

Suppose  that  one  of  the  pilots  had  been  appointed  by  the  Governor,  by  virtue 
of  a  statute,  to  execute  the  same  duties  as  are  detailed  in  these  sections,  and  that 
the  law  had  authori2sed  the  pilot  to  charge  five  dollars  npon  every  vessel  oomiog 
into  the  port  as  compensation  for  his  duties,  certainly  no  one  could  dispute  the 
constitutionality  of  such  a  tax,  without  at  the  same  time  contesting  the  constitution- 
ality of  the  pilot  laws  which  provide  for  the  compensation  of  pilots ;  because,  if 
pilots  be  necessary,  they  must  also  be  subjected  to  certain  regulations  and  to  the 
supervision  of  persons  in  authority,  so  that  they  may  faithfully  do  their  duty, 
and  safely  and  skillftilly  guide  vessels  from  the  sea  into  the  port  of  New  Or- 
leans. 

The  principle  is  the  same  whether  tliese  duties  are  to  be  performed  by  a  pilot 
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or  by  the  Master  and  Wardens.    It  is  indeed  wiser  that  they  shoald  be  the  pro-   *•<«»  Wabdwi 
vinoe  of  the  latter  than  of  the  former ;  for  the  Master  and  Wardens  woald  not  Sm?  H.  i.  Wabd. 
probably  have  sach  intimate  relations  with  the  pilots  as  one  of  their  own  number, 
and  thdr  impartiality  would  not  be  affected  thereby. 

The  law  has  provided  against  the  risk  of  partiality  and  interest,  for  the  fourth 
section  of  the  Act  of  1855,  (Sess.  Acts,  p.  490,)  declares,  **  that  neither  the 
Master  nor  any  of  the  Wardens  aforesaid  shall  be  concerned,  directly  or  indirectly, 
in  any  pilot-boat,  or  with  any  branch-pilot,  in  respect  to  the  business  of  his 
tniBt" 

Although  the  services  directed  by  these  sections  are  not  directly  rendered  by 
the  Master  and  Wardens  to  the  vessels  coming  from  sea,  yet  they  are  rendered 
Uirough  the  pilots,  because  the  latter  perform  their  official  duties  to  the  vessels 
with  more  fidelity  and  skill,  under  the  supervisory  care  of  the  Master  and  War- 
dens, than  would  otherwise  be  the  case.  2  An.  538,  First  Municipality  v.  Pease; 
11  M.  324,  State  v.  Navigation  Co.;  Cooley  v.  Board  of  Wardens,  12  Howard, 
p*  299. 

As  these  services  are  performed  indirectly,  the  plaintiffs  are  as  much  entitled 
to  be  paid  for  them  as  if  they  were  done  directly,  and  indeed,  from  the  nature  of 
the  services,  it  is  impossible  they  should  be  directly  performed. 

The  payment  of  five  dollars  is,  therefore,  the  compensation  for  services  received 
by  vessels,  which  services  are  necessary  for  their  safety,  and  is  not  *  against  the 
Constitution  of  the  United  States,  in  the  abisence  of  any  law  of  Congress  provid- 
ing for  the  performance  of  the  same  services  as  those  rendered  by  the  Master  and 
Wardens. 

Judgment  affirmed,  with  costs. 

VooBHiEs,  J.,  absent. 


Succession  op  Barer  Woodruff. 

Ttw  tastator  provided  for  the  emancipation  of  a  number  of  bia  slaves  as  (bUows :  "  As  soon  aa  possible 
aOer  my  decease,!  wish  all  my  negroes  freed  that  I  will  name,  and  sent  to  Pennsylvania,  and  bread 
and  meat  found  thorn  for  one  year,  all  at  the  expense  of  ray  estate."  Held :  that  it  was  the  in 
tendon  of  the  testator  that  the  negroes  shoald  be  freed  in  this  State  and  then  be  removed  to  Penn- 
syivaula,  aad  that  it  was  not  competent  for  the  court  here  to  grant  an  order  aathorlzing  the  execu- 
tor to  remove  them  and  U>  pay  the  expcnsss  of  their  transportation  and  maintenance,  after  the 
Act  of  Harch  6th,  1857,  preventing  their  emancipation  here. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Bernard,  Fouihouze,  J. 
Leo  <&  J/arr,  for  executor,  appellant.  7.  E.  Morse,  J,  Gilmore,  P.  E, 
Bonford  and  /.  Vanmatre,  for  appellees. 

GoLB,  J.  Baker  Woodruff  died  in  the  month  of  May,  1857,  leaving  a  last  will 
and  testament,  which  was  dated  on  the  22d  day  of  February,  1855.  This  will 
was  admitted  to  probate  on  the  first  day  of  June,  1857. 

In  this  will  there  is  a  testamentary  disposition  directing  that  a  large  number 
of  his  slaves  should  be  freed. 

It  is  in  these  words :  ''  As  soon  as  possible  after  my  decease,  I  wish  all  my 
negroes  freed  that  I  will  name ; "  (here  follow  the  names  of  the  negroes,)  "  and 
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SooccMoir  Of    aent  to  PenDsylYania,  and  bread  and  meat  foand  them  for  one  year,  all  at  the  ex- 
pense of  my  estate." 

The  testamentary  execator  applied  for  an  order  of  court  aathorizing  him  to  re- 
move the  slaves  to  the  State  of  Pennsylvania,  to  be  there  emancipated,  and  setting 
apart  a  sufficient  sum  to  defray  the  expense  of  their  transportation  and  their  main- 
tenance. 

Notice  of  this  application  was  given  to  the  heirs  present  in  the  State  and  to 
the  attorney  of  absent  heirs. 

Opposition  was  made  to  this  application,  on  the  ground  that  the  dispositions  of 
the  last  will  of  the  deceased,  relating  to  the  manumission  of  the  sbives  and  their 
removal  to  Pennsylvania,  are  contrary  to  the  laws  of  the  State  of  Louisiana,  and 
to  public  policy,  and  are  absolutely  null  and  void. 

The  District  Judge  maintained  the  opposition  and  rejected  the  application  of 
the  executor. 

From  this  judgment  the  executor  has  appealed. 

It  appears  to  us  that  the  intention  of  the  testator  was,  that  the  negroes  sboold 
be  freed  in  this  State  and  then  be  removed  to  Pennsylvania. 

In  the  absence  of  any  provision  of  the  will  exhibiting  an  adverse  intention,  a 
testator  must  be  presumed  to  have  intended  that  the  provisions  of  his  will  ahoold 
be  executed  in  accordance  with  the  laws  of  the  State  where  it  is  made,  where  he 
lives  and  has  his  property,  rather  than  in  accordance  with  the  laws  of  a  foreign 
State. 

.  If  the  law  prohibiting  emancipation  had  not  been  passed,  it  would  have  been 
the  duty  of  the  executor  under  this  will  to  have  applied  in  this  State  for  the 
emancipation  of  the  slaves,  and  afterwards  for  a  sufficient  sum  of  money  to  be 
taken  from  the  estate  to  buy  for  them  food  for  their  sustenance  in  Pennsylvania, 
where  they  were  to  be  sent  after  their  emancipation. 

If  the  executor  had  demanded  of  the  court  permission  to  take  the  slaves  to 
another  State  to  be  emancipated,  whilst  our  laws  would  have  allowed  him  to 
have  freed  them  in  this  State,  it  is  evident  that  the  permission  would  have  been 
refused,  because  the  intention  of  the  will  was,  they  should  be  liberated  in  this 
State. 

The  statute  approved  March  6th,  1857,  prevents  their  emancipation ;  the 
sending  of  them  to  Pennsylvania,  which  was  to  be  the  consequence  of  their  free- 
dom, cannot  then  be  effected.    Sess  Acts  1857,  p.  55. 

The  testator  lived  a  sufficiently  long  time  after  the  enactment  of  the  law  pro- 
hibiting emancipation  to  have  adopted  some  other  method  of  enfranchising  his 
negroes,  if  his  intentions,  as  manifested  in  the  testament,  had  remained  unchanged. 

It  is  unnecessary  to  express  any  opinion  upon  the  right  of  a  testittor  under  oar 
present  law  to  authorize  his  executor  to  remove  his  slaves  to  another  State  for 
the  purpose  of  emancipating  them. 

Judgment  affirmed,  with  costs. 
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Municipality  No.  2,  for  the  use  of  James  Pigrau,  v.  Arthur  Guillotte.  si  w\ 


51  9m 


The  power  of  the  municipal  corporation  to  make  contracts  for  the  pavement  of  streets  at  the  expense 

partially  of  proprietors,  is  clear. 
In  the  absence  of  proof  of  fhtad,  the  acceptance  by  the  corporation  of  work  which  it  was  authorized 

to  contract  for,  is  prima  facie  evidence  against  the  defendant,  so  far  as  relates  to  its  completion  and 

the  manner  in  which  it  was  done. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
C.  Hunt  and  C.  T.  BemisSy  for  plaintiff  and  appellee.    R.  N.  Ogden,  for 
defendant  and  appellant. 

Cole,  J.  This  suit  was  instituted  by  James  Pigrau  to  recover  the  amount  of 
two  bills  for  paving  Felicity  Road,  in  front  of  his  property,  with  interest  there* 
upon. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

On  the  22d  of  March,  1849,  Pigrau  entered  into  a  contract  with  the  city  of 
Lafayette  and  the  Second  Municipality  of  New  Orleans,  for  the  paving  of  Feli- 
city Road,  from  its  end  nearest  the  river  to  Appollo  street. 

The  said  corporations  subrogated  Pigrau  to  all  the  rights  of  the  Mayor,  Al- 
dermen and  Inhabitants  of  the  city  of  Lafayette  and  of  the  Second  Municipality 
of  New  Orleans,  to  collect  from  the  proprietors  of  property  on  each  side  of  Feli- 
city Road,  one-third  from  each  proprietor  of  the  cost  of  the  paving,  and  em- 
powered Pigrau  to  institute  suits  for  the  recovery  of  the  portions  of  the  said 
road-way  pavement,  which  might  be  due  by  the  front  proprietors  aforesaid. 

The  Second  Municipality  having  ceased  to  exist,  and  being  now  represented  by 
the  Mayor  and  Aldermen  of  the  city  of  New  Orieans,  by  Act  of  the  Legislature, 
approved  23d  of  February,  1852,  this  suit  was  accordingly  revived  under  the 
style  of  the  city  of  New  Orleans,  for  the  use  of  James  Pigrau  v.  Arthur  Gull- 
loiie. 

The  authority  of  municipal  corporations  to  enter  into  contracts  of  this  charac- 
ter, is  clear.     O'Leary  v.  Sloo,  7  An.  25. 

Felicity  Road,  which  Pigrau  undertook  to  pave,  was  the  boundary  line  be- 
tween the  city  of  Lafayette  and  the  Second  Municipality. 

The  property  of  the  defendant  .was  on  the  Second  Municipality  side. 

It  is  established  that  the  work  was  done,  and  accepted  by  the  Second  Munici- 
pality. 

In  the  absence  of  proof  of  fraud,  the  acceptance  by  the  corporation  of  work 
whicli  it  was  authorized  to  contract  for,  is  prima  facie  evidence  against  the  de- 
fendant, so  far  as  relates  to  its  completion  and  the  manner  in  which  it  was  done. 

A  consideration  of  the  evidence  induces  us  to  believe  that  the  work  was 
as  well  done,  as  the  price  charged  therefor  permitted. 

Judgment  affirmed,  with  costs. 

Re-hearing  refused. 

TooRHiEs,  J.,  absent. 
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John  W.  Murrell  v.  R.  H.  Dixey  and  H.  C.  Dixey. 

Tlie  rominon  carrier  owes  Indemnity  to  the  shipper  of  gooils  for  delay  In  the  iranaiwrtalion ,  and  legal 
interest  upon  the  price  of  the  goods  during  the  period  of  the  delay  may  bo  recovered,  as  the  mea- 
sure of  such  indemnity. 

The  shipper  oannot  recover,  as  damages,  the  premium  paid  by  hjm  for  inauranco  upon  the  fiodd?, 
while  tlie  vessel  wius  lying  in  a  port  to  wliich  she  was  driven  for  repairs,  by  reason  of  her  uii§ca- 
worthiness.     The  carrier  in  such  case  becomes  the  insurer. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Benjamin,  Bradford  <fc  Finney,  for  plaintiff.     Durant  <fc  Hornor,  for  dc" 
feudants  and  appellants. 

Mkrrick,  C.  J.  The  defendants  arc  sued  as  the  captain  and  owners  of  the 
ship  Plymouth.  The  plaintiff,  having  a  contract  with  the  French  government, 
shipped  on  board  of  defendant's  ship  a  quantity  of  naval  lumber,  consisting  of 
masts,  bowsprits,  beams,  deck  plank,  <kc ,  from  Mobile,  Alabama,  to  Cherbourg, 
France.    At  the  contract  prices,  the  value  of  the  lumber  was  926,674. 

The  ship  left  Mobile  harbor  on  her  voyage,  on  the  18th  day  of  October,  1856, 
at  six  oVlock  P.  M.  At  8  o'clock,  the  ship  had  six  inches  water  in  the  hold. 
The  pumps  were  used  during  the  night.  At  12  o'clock  M.  the  next  day,  the  leak 
having  greatly  increased,  it  was  determined  to  alter  the  course  of  the  vessel  and 
make  for  the  port  of  New  Orleans,  where  she  arrived  on  the  22d  of  the  same 
month,  still  leaking  badly.  On  her  arrival  the  usual  proceedings  were  had,  which 
resulted  in  an  order  that  the  cargo  should  be  unladen,  and  the  ship  was  ordered 
into  dock  as  unseaworthy. 

The  cargo  was  reshipped  on  board  the  Trenton,  at  the  cost  of  defendants.  Tlie 
latter  ship  sailed  Irom  New  Orleans  on  the  18th  day  of  February,  and  delivered 
her  cargo  at  Cherbourg,  where  it  was  received,  without  objection,  on  the  part  of 
the  French  government. 

This  suit  has  been  brought  to  recover  damages  occasioned  by  the  delay  and 
transhipment  of  the  cargo,  and  the  controversy  is  confined  in  this  court  to  three 
items  of  damage  allowed  by  the  Judge  a  quo. 

They  are  as  follows,  viz  : 

Premium  paid  for  harbor  risk,  whilst  the  vessel  lay  at  this  port,  3192  08. 

Amount  paid  Cazenave  for  superintending  cargo  and  forwarding  same,  3200. 

And  interest  at  five  per  cent,  on  §26,674,  from  23d  Octobei%  18.56,  to  18th  of 
February,  18;")7. 

There  hai;  been  some  discussion  of  the  question,  whether  the  ship  was  seawor- 
thy while  she  lay  at  the  port  of  Mobile.  The  New  Orleans  witnesses  are  almost 
unanimous  that  the  ship  could  not  have  been  seaworthy  at  that  time.  The  Mo- 
bile witnesses  are  equally  positive  that  it  was  seaworthy. 

The  District  Judge  believed  the  New  Orleans  witnesses,  and  we  cannot  say 
that  he  erred. 

The  ship  did  not  encounter  any  bad  weather,  and  if  she  was  not  unseaworthy 
otherwise,  she  became  so  from  hor  bad  stowage. 

It  becomes  necessary  to  consider  the  elements  of  damage  controverted  by  the 
defendants  and  api>ellants. 

I.  As  to  the  premium  paid  for  the  harbor  risk.    There  is  no  reason  to  sap- 
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pose  that  defendants  were  aware  of  the  unseaworthy  condition  of  the  ship,  and       Murrkix 
they  cannot  be  charged  with  bad  faith.  d  xkt. 

On  the  arrival  of  the  ship  in  the  port  of  New  Orleans,  the  plaintiff  had  the 
option  of  two  modes  of  proceeding.  1st.  To  dissolve  the  contract  of  affreight- 
ment and  resume  possession  of  the  cargo ;  or,  secondly,  to  insist  upon  the  con- 
tract and  compel  the  defendant  to  deliver  the  cargo  as  he  had  agreed  to  do  by  his 
bill  of  lading. 

The  latter  cause  appears  to  have  been  adopted  in  this  instance,  as  it  is  proved 
that  the  lumber  Vras  reiaden  on  the  Trenton  without  cost  to  plaintiff,  under  a 
contract  made  by  the  consignee  (Captain  Dixey)  and  agents  of  the  Plymouth, 
and  that  the  agent  of  the  plaintiff  made  several  demands  upon  the  agent  of  the 
Plymouth,  who  complied  with  the  same,  but  owing  to  high  prices,  not  as  soon  as 
plaintiff's  agent  desired. 

The  consequence  of  this  was,  that  the  cargo  whilst  in  the  port  of  New  Or- 
leans, where  it  had  arrived  by  reason  of  a  deviation  occasioned  by  the  unseawor- 
thiness of  the  vessel,  was  at  the  risk  of  the  defendants  as  insurers,  Angell  on 
Car.  sees.  175, 176, 177  ;  Abbott,  340 ;  Parson's  Merc.  Law,  348-351. 

It  does  not,  therefore,  (in  the  absence  of  authorities)  appear  to  us  reasonable, 
that  the  defendants  should  be  compelled  to  insure  the  cargo,  and  at  the  same  time, 
be  held  responsible  for  such  re-insurance  (for  in  that  light  it  ought  to  be  viewed) 
as  the  plaintiff  may  be  pleased  to  procure.  Such  damage,  if  it  may  be  so  called, 
being  optional  with  plaintiff,  whether  he  will  incur  it  or  not,  seems  too  remote  to 
be  supposed  that  it  entered  into  the  consideration  of  the  parties  when  the  bill  of 
lading  was  signed. 

II.  The  preceding  remarks  apply  with  equal  force  to  the  $200  paid  Cazenave 
by  plainttff,  as  his  agent.  By  holding  defendants  to  their  contract,  the  cargo 
was  in  their  charge,  and  as  they  employed  and  paid  for  the  necessary  agents  and 
laborers  in  accomplishing  the  transhipment,  they  cannot  be  compelled  to  pay  for 
any  others. 

III.  Defendants  contend  that  interest  cannot  be  sued  for,  separate  from  the 
principal,  and  that  timber  does  not  produce  the  fruit  known  as  interest,  nor  is  the 
premium  paid  for  the  use  of  timber  ever  known  by  that  name. 

It  appears  to  us  that  the  common  carrier  must  be  held  responsible  for  unneces- 
sary delay  in  the  delivery  of  the  merchandise  intrusted  to  him  for  transportation. 
The  fact  that  the  merchandise  has  not  deteriorated  during  the  interval,  is  not  a 
sufficient  answer  to  the  hol-ler  of  the  bill  of  lading,  who  may,  in  the  meantime, 
have  experienced  great  inconvenience  and  loss. 

In  the  case  of  Raihbone  v.  Nealy  4  An.  567,  this  court  held,  that  "  the  carrier 
undertakes  to  transport  the  goods  not  only  in  good  safety,  but  within  a  reasona- 
ble time,  ^le  is  bound  to  account  for  their  value  at  the  expiration  of  that  time.  It 
IS  as  much  a  part  of  his  contract,  as  to  deliver  them  in  good  condition,  and  in 
commercial  adventures  time  is  one  of  the  elements  upon  which  they  are  under- 
taken and  controls  their  result.  Nor  do  we  think  that  the  plaintiffs  have  lost 
their  rights  to  recover  from  the  defendants,  for  the  delay  in  the  delivery  of  the 
goods  in  consequence  of  having  received  them,  and  disposed  of  a  portion  of  them 
at  private  sale." 

In  the  case  before  us,  there  is  no  other  proof  of  special  damage  than  that  re- 
sulting from  the  fact,  that  the  plaintiff  was  delayed  nearly  four  months  by  the 
act  of  defendants,  in  receiving  926,674  contracted  to  be  paid  him  by  the  French 
government.    The  defendants,  therefore,  have  occasioned  the  plaintiff  damage, 
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XcBBBLL  equal  to  the  amount  of  interest  which  he  would  have  received  on  his  money  in 
Vtm.  that  interval.  This  is  not  a  remote  damage,  but  one  which  may  be  supposed  to 
have  been  contemplated  by  the  parties.  C.  C.  1928,  No.  1.  The  question  of 
the  increased  charge  for  freight  is  reserved  by  the  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  we  do  now  order,  adjudge  and 
decree,  that  the  plaintiff  recover  and  have  judgment  against  the  defendants  m 
solido,  for  the  sum  of  four  hundred  and  thirty-three  dollars  and  twenty-four  cents, 
with  a  privilege  upon  the  property  attached,  the  plaintiff  paying  the  cost  of  ap- 
peal, and  the  defendants  those  of  the  lower  court. 

VooRHiES,  J.,  absent. 


Mary  Anx  Logan,  f.  w.  c,  r.  P.  T.    Hickman  and  H.  M.  Robertso.v. 

The  (general  rule  i»,  that  the  defendant  must  be  sued  at  the  place  of  hSs  domlcti  or  uftual  resklence. 

and  a  suit  for  freedom  has  not  been  made  by  the  lawgiver  a»  exception  to  this  rale. 
To  obtain  a  soquestration,  both  an  affidavit  and  bond  are  required,  and  the  lawmaker  has  made  do 

exception  in  favor  of  negroes  held  in  slavery,  who  may  sue  for  their  freedom. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
Semmes  d  Labatty  for  plaintiff  and  appellee.    A,  N.  Ogden  <ft  Staralmryf 
for  Hickman,  appellant.    /.  <fc  E.  Bermudez,  for  Robertson, 

Land,  J.  The  plaintiff  sues  the  defendant  for  the  recovery  of  her  freedom, 
and  caused  herself  to  be  sequestered  on  the  affidavit  of  her  attorney  and  ttithwi 
giving  bond. 

The  defendant  filed  the  folio  >ving  exception  : 

"  Now  comes  Peter  T.  Hickman^  the  defendant,  and  excepts  to  this  action 
brought  against  him  and  for  cause  shows  :  that  this  respondent  is  a  citiaen  of 
the  State  of  Louisiana,  having  his  domicil  in  the  parish  of  Rapides,  and  is  not 
subject  to  the  jurisdiction  of  this  honorable  court ;  wherefore  respondent  asks 
that  this  exception  may  be  sustained,  plaintiff's  petition  dismissed,  and  defendant 
hence  dismissed." 

On  the  trial  of  the  exception,  the  residence  of  the  defendant  was  admitted  to 
be  in  the  parish  of  Rapides,  as  alleged. 

The  exception  was  overruled,  and  the  defendant  took  a  rule  to  show  cause 
why  the  writ  of  sequestration  issued  herein  should  not  be  set  aside  on  the  follow- 
ing grounds : 

First. — That  the  sequestration  is  unauthorized  by  law. 

Second. — That  there  is  neither  bond  nor  affidavit  as  required  by  Jaw. 

The  rule  was  discharged  and  the  defendant  answered  to  the  merits,  reserving 
the  benefit  of  the  exception  by  him  filed. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  has  appealed. 

The  District  Judge  erred  in  overruling  the  exception  to  the  jurisdiction  of 
the  court.  The  general  rule  is,  that  the  defendant  must  be  sued  at  the  place  of  his 
domicUy  or  usual  residence,  and  a  suit  for  freedom  has  not  been  made  by  the  law- 
giver an  exception  to  this  rule.  C.  P.  89,  162,  163,  164.  It  has  already  been 
decided  by  this  court,  that  a  negro  held  in  slavery,  who  sues  for  his  freedom,  must 
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sue  his  master,  or  the  person  holding  him  in  slavery,  at  the  place  of  his  domicil        iMxn 
Of  usual  residence.  Hicxxait.) 

This  decision  is  not  only  founded  on  express  legislation,  but  also  in  considera- 
tlons  of  public  policy,  and  cannot  be  departed  from,  by  reason  of  the  hardship 
which  may  result  from  the  application  of  the  rule  in  any  particular  case. 

The  District  Judge  also  erred  in  discharging  the  rule  to  set  aside  the  writ  of 
sequestration.  To  obtain  the  conservatory  process  of  sequestration,  both  an  affi- 
davit and  bond  are  required,  and  the  lawmaker  has  made  no  exception  in  favor 
of  negroes  held  in  slavery,  who  may  sue  for  their  freedom,  and  the  courts  have 
no  authority  to  make  any  such  exception.    C.  P.  276, 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed  ; 
the  verdict  of  the  jury  be  set  aside,  and  that  this  suit  be  dismissed,  with  costs  in 
both  courts,  without  prejudice  to  plaintiff's  right  of  action  at  the  domicil  of  de- 
fendant 

Re-hearing  refused. 

VooBHiKs,  J.,  absent. 


HiLLERY  Kemp  v.  Heirs  of  Diana  Cornelius. 

Whenever  it  becomes  necessary  to  institute  a  s9i>arato  and  distinct  action,  IVom  the  one  in  which  the 
Judgment  was  rendered,  the  prescription  of  ton  years  under  Art.  8608  of  the  Qvil  Code,  Is  applicable 
to  soch  action. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Feliciana,  Ratliff,  J. 
Mttse  <fe  Hardee,  for  plaintiff  and  app^illant.  /.  d;  C.  McVea,  for  defendants 
'  Land,  J.  The  plaintiff,  alleging  himself  to  be  a  creditor  of  the  estate  of 
Cody  Raby,  for  the  sum  of  two  hundred  and  fifty  dollars  and  twenty-five  cents, 
with  five  per  cent,  interest  thereon,  from  the  5th  of  July,  1831 ,  (as  is  shown  by 
a  judgment  rendered  October  26, 1831,)  and  that  the  heirs  of  Cody  Raby  and 
Diana  Cornelius,  are  about  to  make  a  final  partition  of  their  estates,  he  prays 
that  said  partition  be  so  amended  as  to  set  apart  a  sufficient  amount  of  property, 
or  the  proceeds  of  the  sale  of  said  property,  to  pay  said  judgment. 

To  this  demand,  the  heirs  plead  the  prescription  of  five,  ten,  twenty  and  thirty 
years. 

The  action  in  this  case  is  a  personal  one,  and  is  prescribed  by  ten  years.  C. 
C.  3508. 

Whenever  it  becomes  necessary  to  institute  a  separate  and  distinct  action  from 
the  one  in  which  the  judgment  was  rendered,  the  prescription  of  ten  years  is 
applicable  under  Article  3508  of  the  Civil  Code.  To  avoid  this  prescription, 
the  creditor  must  be  in  a  condition  to  enforce  the  collection  of  his  judgment, 
without  the  aid  of  an  original  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs  in  both  courts. 

Mekrick,  C.  J.,  being  a  creditor  with  another  upon  the  tableau,  declined 
taking  part  in  this  case. 

VooBHiEs,  J.,  absent. 
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G.  W.  HuLSE  V.  S.  W.  Dorset. 

A  ]iarty  who  bld^  for  land  at  a  public  land  Bale,  is  estopped  from  denying  the  validity  of  the  sale  on  the 
ground  that  ii  was  land  liable  to  private  entry,  which  he  had  unsucccssrully  applied  to  the  Register 
and  Receiver  bf  the  Laud  Office  to  enter. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
A.  Snyderj  for  plaintiff  and  appellant.    /.  P.  Farrart  for  defendant. 

Buchanan,  J.  Plaintiff,  by  petition  filed  in  the  District  Court  of  Tensaa 
Parish,  on  the  6th  of  June,  1857,  demands  that  patents  issued  by  the  General 
Government  to  defendant  on  the  24th  November,  ]  849,  for  lands  adjudicated  to 
the  latter  at  a  public  sale  by  the  Register  and  Receiver  of  the  Land  Office  at 
Munroe  on  the  10th  July,  1848,  be  decreed  to  enure  to  his  (plaintiff's)  benefit, 
and  that  he  recover  possession  of  the  land,  with  damages  at  the  rate  of  five  dol- 
lars a  year  per  acre,  for  its  detention. 

The  ground  alleged  by  the  petition  for  this  claim  is,  that  after  the  land  in  ques- 
tion had  been  once  offered  at  public  sale,  without  being  sold,  and  had  thereby 
become  liable  to  private  entry,  the  plaintiff  had  applied  to  the  Register  and 
Receiver  of  the  Land  Office  at  Monroe,  Louisiana,  to  enter  said  land,  and  had 
been  by  them  refused.  Whereupon,  plaintiff  had  a  second  time  applied  to  enter 
said  lands,  by  locating  upon  them  Internal  Improvement  Land  scrip  issued  by  the 
State  of  Louisiana,  which  application  was  also  refused  by  the  said  Register  and 
Receiver  ;  that  in  violation  of  plaintiff's  rights,  the  said  Register  and  Receiver 
offered  said  lots  afterwards  at  public  auction,  when  the  same  were  adjudicated  to 
defendant,  and  patents  afterwards  issued  to  hira  for  the  same ;  that  plaintilf 
having  complied  with  all  the  requirements  of  law,  is  equitably  entitled  to  said 
land. 

The  answer  of  defendant  alleges  that  plaintiff  was  present  at  the  public  sale  of 
the  lands  claimed,  by  an  agent,  and  bid  for  the  lands  in  opposition  to  defendant, 
to  whom,  as  the  last  and  highest  bidder,  the  land  was  publicly  adjudicated ;  that 
plaintiff  then  protested  against  said  sale,  and  appealed  to  the  proper  authorities 
at  Washington,  who  after  examining  thoroughly  the  matter,  under  the  advice  of 
the  Attorney  General  of  the  United  States,  decided  in  favor  of  defendant.  He 
therefore  pleads,  first,  that  plaintiff  having  bid  for  the  land  at  the  public  sale  at 
which  it  was  adjudicated  to  defendant,  is  thereby  estopped  from  denying  the 
validity  of  the  sale  ;  second,  that  the  decision  of  the  authorities  at  Washington 
having  been  invoked  by  plaintiff  in  the  premises,  such  decision  is  final  and  con- 
clusive against  him  and  has  the  force  of  the  thing  adjudged,  and  cannot  now  be 
disturbed,  after  an  acquiescence  of  many  years  by  plaintiff  in  the  correctness  and 
finality  of  such  decision. 

The  facts  alleged  in  the  answer  are  established  by  sufficient  evidence,  written 
and  oral,  received  without  objection  and  constitute,  in  our  opinion,  a  bar  to  this 
action.  We  would  observe,  in  reference  to  the  bid  made  by  the  agent  of  plaintiff 
at  the  public  sale  in  Monroe,  that  the  said  agent  declares  he  made  that  bid  on  his 
own  account,  and  not  on  account  of  his  principal,  the  plaintiff.  Bat  the  fact  of 
this  witness  being  the  agent  of  plaintiff  to  enter  these  lands,  is  admitted  by  plain- 
tiff. The  witness  declares  that  he  was  plaintiff's  agent  for  the  purpose  of  locating 
Louisiana  State  land  scrip  upon  these  lands.    Under  these  circumstance,  if  the 
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land  had  beeu  adjudicated  to  the  witness  in  his  own  name,  we  entertain  no  doubt         HruK 
that  the  plaintiff  would  have  had  a  legal  right  to  claim  the  benefit  of  the  pur-        Doust. 
chase.    This  bid  must,  therefore,  be  viewed  as  the  bid  of  plaintiff.    He  cannot  be 
allowed  to  disavow  the  acts  of  his  agent  for  one  purpose,  while  he  adopts  them 
for  another. 

There  is  no  proof  of  any  application  on  the  part  of  plaintiff  to  locate  his  land 
scrip,  except  through  the  witness  in  question.  See  the  case  of  McMasters  v. 
Commistsioners  of  the  Atcha/alaya  Bank,  1st  An.,  p.  11. 

Judgment  affirmed  with  costs. 

YooRHiES,  J.,  absent 


City  of  New  Orleans  v,  L.  Boudro. 


Whpre  an  appral  i«  taken  by  the  defendant  In  a  suit,  brought  by  the  city  to  recover  a  tax  or  license         105    ^8| 
lew  than  $300  under  a  city  ordinance,  it  is  the  duty  of  the  defendant  to  bnng  up  with  the  record  tite 
ordinance  alleged  to  be  illegal  or  unconstitutional,  otherwiife  the  case  presents  notliing  for  the  de- 
cision of  the  court  and  the  appeal  mill  be  dismissed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
W,  0.  Denegre,  for  plaintiff.    /.  /.  Lugenhuldj  for  defendant  and  appel- 
lant. 

Mbrrick,  C.  J.  This  suit  is  brought  to  recover  $101  as  a  tax  or  license  on 
the  defendant  as  keeper  of  a  restaurat. 

The  assignment  of  errors  was  not  filed  within  the  delay  required  by  Art.  897 
C  P.  and  cannot  be  considered.    See  Byrne  v.  Riddl,  2  An.,  11. 

The  defendant  denies  the  existence  of  any  ordinance  which  compels  him  to 
pay  the  license  claimed,  and  further  answering  says,  if  there  be  one  the  same  is 
illegal  and  unconstitutional  and  not  adopted  according  to  law,  and  that  it  docs 
not  apply  to  him. 

No  ordinance  appears  in  the  record  in  this  case,  neither  is  there  any  evidence 
certified.  And  as  the  record  contains  no  bill  of  exceptions,  there  is  nothing 
exhibited  by  the  same  within  the  appella'e  jurisdiction  of  this  court. 

The  existence  or  non  existence  of  an  ordinance  is  a  question  of  fact  of  which  the 
District  Court  has  (in  a  controversy  involving  less  than  $300)  the  exclusive 
jurisdiction.  So  too  it  is  a  question  of  fact,  whether  a  party  resides  within  the 
limits  embraced  by  an  ordinance  legal  upon  its  face.  See  Board  of  Health  \. 
Pooley,  Nicol  db  Co,,  11  An.  743. ;  Police  Jury  v.  Villaviabo,  12  An.  788. 

It  was  the  duty  of  the  defendant  to  place  on  the  record  the  ordinance  which  he 
alleges  to  be  illegal  or  unconstitutional,  in  order  that  the  court  might  decide  the 
question  of  law  arising  upon  the  same.  Not  having  done  so,  the  cose,  as  already 
observed,  presents  nothing  for  us  to  decide. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  in  this  case  be 
dismissed  at  the  costs  of  appelUint. 

VooRHiES,  J.,  absent. 
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Mrs.  J.  K.  Hauly  v.  R.  Ciiozier  et  al. 

In  matters  relating  to  the  interests  of  minors  mach  discretion  must  be  exercised  by  the  Jadge  of  ih« 
Second  District  Court,  bat  a  Jadgment  of  nonsuit  only,  should  be  rendered  In  a  case  where  the 
representative  of  minors  has  improperly  dispensed  with  the  production  of  tho  proof  necessary  to 
establish  a  claim  against  them. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Semmes  <fc  Lahat  and  /.  McConneilf  for  plaintiff  and  appellant     Cdlens  S 
Wooldridgc,  for  defendants. 

Merrick,  C.  J.  This  is  an  action  for  the  partition  of  the  saccession  of 
James  Haubj,  deceased.  The  facts  set  forth  in  plaintiff's  petition  are  of  a 
character  somewhat  extraordinary  and  induced  the  District  Judge  to  render 
judgment  in  favor  of  the  defendants,  notwithstanding  the  plaintiff's  right  bad 
been  admitted  in  the  deliberations  of  a  family  meeting,  the  answers  of  the 
defendants,  and  an  agreement  of  counsel  on  file  also  signed  by  the  tutors 
ad  hoc. 

It  appears  by  the  pleadings  (if  they  are  to  be  credited),  that  James  Hauly  and 
the  plaintiff  were  married  in  Dublin,  in  Ireland,  many  years  ago,  the  deceased 
then  bearing  the  name  of  Haulon ;  that  they  had  one  child,  who  is  now  dead, 
issue  of  the  marriage ;  that  her  husband  abandoned  her  and  left  her  in  want ; 
that  she  did  not  hear  from  him  for  seventeen  years ;  that  he  then  sent  for  her  to 
come  to  this  city ;  that  he  had  after  his  arrival  married  another  woman,  Joanna 
Grifferif  by  whom  he  had  three  children,  the  minor  defendants  in  this  suit ;  that 
after  the  death  of  Joanna  Griffen,  he  sent  for  petitioner,  as  above  stated,  and 
was  married  to  her  a  second  time  in  this  city.  She  claims  a  partition  of  the 
estate  with  the  children  o^  Joanna  Griffen. 

The  counsel  for  the  defendants  state  in  this  court,  that  the  reason  why  they  did 
not  put  at  issue  the  allegations  of  plaintiff's  petition,  was  that  the  parties  were 
satisfied  that  the  plaintiff  had  abundant  evidence  to  prove  her  marriage  with 
Hauly  in  Ireland,  and  it  would  be  useless  to  controvert  it. 

We  think  in  a  large  city  like  this,  much  caution  must  be  exercised  by  the 
Judge  of  the  Second  District  Court  in  matters  of  tliis  kind,  and  it  is  his  duty  to 
see  that  the  estates  of  minors  and  orphans  are  not  wasted  and  dilapidated.  Bat 
in  this  instance,  whatever  may  have  been  his  suspicions,  instead  of  rendering  a 
final  judgment  against  the  plaintiff,  he  ought  to  have  ordered  a  new  trial  and 
re-instated  the  case  upon  the  docket.  With  the  admissions  and  pleadings  in  this 
case,  a  final  judgment  could  not  be  rendered  against  the  plaintiff. 

The  appellants  aver  that  they  only  desire  an  opportunity  of  exhibiting  their 
testimony.    To  this  they  are  clearly  entitled. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and.  reversed,  and  that  this  case  be  remanded  to 
the  lower  court  for  a  new  trial  and  further  proceedings  according  to  law ;  the 
defendants  paying  the  costs  of  the  appeal. 
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I.  U.  Ball  v.   Felix  Obsaitd. 

A  wiwtT  of  protest  l>7  an  endoraer,  is  not  a  waiter  of  the  notice  of  non-payment. 
An  accommodation  endorser  is  entitled  to  notice,  as  any  other  endorser. 

APPEAL  from  the  District  Court  ot  the  Parish  of  Iberville,  Wilson^  J.,  pre- 
siding.   Barrow  A  Pope,  for  plaintiff  and  appellant.    Z.  Labauve,  for  de- 
fendant. 

MsBBiCK,  C.  J.  This  suit  is  brought  against  the  defendant  as  an  endorter 
and  surety  upon  a  promissory  note. 

The  note  was  made  payable  to  the  order  of  defendant  and  endorsed  by  him. 

Bdbre  its  matority,  he  signed  the  following  agreement  upon  the  back  of  the 
note. 

"  I  hereby  waive  protest  on  the  within  note,  and  hold  myself  bound  for  the  pay- 
ment of  the  same,  as  if  legally  protested. 

(Signed)  F.  Grkaud." 

The  defendant,  in  his  answer,  avers  that  he  signed  the  note  as  surety. 

It  does  not  appear  that  any  notice  of  non-payment  was  given  the  defendant 
and  he  invokes  the  decisions  in  the  cases  of  WaU  v.  Bry,  1  An.  312,  and  Breaux 
▼.  LMinc,  10  An.  97,  to  show  that  the  plaintiff  has  failed  to  make  out  his  case 
inasmuch  as  the  waiver  of  protest  is  not  a  waiver  of  the  notice  of  non-payment. 

The  plaintiff  replies  that  those  cases  cannot  control  the  present  case,  because 
the  defendant  alleges  he  signed  the  note  as  surety,  and,  therefore,  is  not  entitled  to 
strict  notice,  and,  moreover,  Greaud,  before  maturity,  offered  to  give  his  own 
note  to  the  plaintiff  in  the  place  of  the  note  sued  on,  and  thereby  waived  the 
protest  and  notice  under  the  authority  of  Sigerson  v.  Matthews,  20  How.  498. 

The  note  was  made  payable  to  the  order  of  the  defendant,  and  he  was,  there- 
fbre,  a  necessary  party  to  the  instrument,  and  must  be  considered  an  accommoda- 
tion endorser,  and  entitled  to  notice  as  any  other  endorser.  10  An.  97  ;  Peets  v. 
JFUson,  19  La.  478;  9  La.  334. 

The  proof  on  which  plaintiff  relies,  is  a  conversation  between  the  defendant 
and  the  witness,  in  which  the  former,  in  speaking  of  what  occurred  before  the 
maturity  of  the  note  at  the  time  he  had  signed  the  agreement  to  waive  the  pro. 
test,  said  further,  that  he  had  no  money  then,  but  if  he  could  get  time,  he  would 
pay  the  note,  and  that  he  had  offered  plaintiff  to  give  him  a  note  payable  in  a 
year  for  the  note  sued  on.  Subsequently  he  told  witness  that  he  had  seen  a  law- 
yer and  should  not  be  obliged  to  pay  the  note.  Here  the  conditional  offer  of  the 
defendant  was  not  accepted  as  the  plaintiff  chose  to  rely  upon  the  note.  There 
was  then  no  absolute  promise  to  provide  for  the  note  at  its  maturity,  which 
would  bring  the  case  within  the  doctrine  of  Sigerson  v.  Matthew, 

The  case  of  Wall  v.  Bry,  has  been  acted  upon  since  it  was  rendered,  and  the 
rules  of  commercial  law  ought  not  to  be  lightly  disturbed. 

The  defendant  is  entitled  to  the  benefit  of  the  decision,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 

YoosHXEs,  J.,  absent. 


14    „., 
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G.  W.  IIelme  v.  C.  W.  Pollard  &  Co. — Grumax  &  Co.,  Garnishees. 

The  aii8Wors  of  garnishees,  when  categorical,  are  conchiRive,  unless  disproved. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,J. 
C.  RoseiiuSt  for  plaintiff.     W,  D.  Hennen,  for  garnishees  and  appeHants. 
.   Land,  J.    The  plaintiff,  the  judgment  creditor  of  the  defendants,  gtjiiisheed 
Gruman  &  Co,,  under  the  Act  of  the  20th  of  March,  1839. 

The  answers  of  the  garnishees  to  the  interrogatories  propounded,  deny  expli- 
citly that  they  have  in  their  possession  or  under  their  control  any  property,  rights 
or  credits  belonging  to  the  defendants.  They  answer,  that  they  have  in  their 
possession  certain  promissory  notes  payable  to  the  order  of  defendants,  and  en- 
dorsed by  them  in  blank, — but  that  they  are  not  the  property  of  defendants. 
.  The  plaintiff,  alleging  that  the  answers  were  evasive  and  untrue,  tooic  a  rule 
on  garnishees  to  show  cause  why  they  should  not  be  condemned  to  deliver  op 
these  notes  or  pay  the  amount  of  plaintiff's  judgment. 

The  rule  was  made  absolute,  without  any  evidence  contradicting  or  impeaching 
the  truth  of  the  answers  of  garnishees.  The  judgment  is  erroneous.  The  an- 
swers of  the  garnishees,  when  categorical,  are  conclusive,  unless  disproved. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  that  there  be  judgment  in  favor  of  Gruman  <t*  Co.,  the  garnishees,  with  costs 
in  both  courts. 

YooRuiEH,  J.,  absent. 


Archibald  Borrox  v.  W.  W.  Mertexs. 

An  aflldavil  Tor  a  continuance,  is  insufflcient,  when  it  docs  not  disclose  the  name  of  any  witncRS.  hr 
whom  it  is  ex)>Qcted  to  prove  any  particular  Ikct  or  facts,  and  does  not  state  within  what  lime  ibe 
INirty  expects  to  obtain  the  testimony  of  bis  witnesses. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Ditvigmtidj  J. 
Budd  &  Lambert,  for  plaintiff.    Durant  <fe  Hornor,  for  defendant  and  appel- 
lant. 

IxAND,  J.  This  suit  is  for  the  recovery  of  five  hundred  and  fifty  dollars  and 
twenty-four  cents,  for  re-weighing  and  inspecting  cotton.  The  answer  was  a  gen- 
eral denial.  On  the  trial,  the  defendant  filed  an  affidavit  for  a  continuance,  which 
was  refused.  There  was  judgment  for  plaintiff,  and  defendant  has  appealed.  It 
is  urged  in  this  court  that  the  Judge  below  erred  in  refusing  the  continuance. 

The  affidavit  was  insufficient.  It  did  not  disclose  the  iiame  of  any  witness,  by 
whom  the  defendant  expected  to  prove  any  particular  fact  or  facts.  It  did  not 
state  within  what  time  the  defendant  expected  to  obtain  the  testimony  of  his  Vfit' 
nesses. 

It  is,  tlicrcfore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 

YuoRiiiKs,  J.J  absent. 
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Executors  and  Heirs  op  McMichael  v,  Gaston  T.  Raoul,  Tutor. 

Wbere  a  partlculnr  item  of  an  account  claimed  by  the  defendant  in  a  suit  fbr  the  liquidation  of  a  part- 

nerehip  is  not  ftiJly  sustained  by  the  evidence,  a  Judgment  will  be  rendered  in  favor  of  plaintiflT,  as  in 

rase  of  nonsuit,  upon  that  particular  claim. 
Tlift  natural  tutor  who  supervises  the  interest  of  bis  minor  child  in  the  liquidation  of  a  partnership  of 

which  the  deceased  mother  of  the  minor  was  a  partner,  cannot  claim  for  services  rendered  the  part- 

nersliip ;  he  has  only  a  claim  against  his  ward  in  his  account  of  tutorship. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston.  Beale,  J. 
Jessee  R.  Jones,  for  plaintiff.     G.  W.  WatUrston,  for  defendant  and  appel- 
lant 

Buchanan,  J.  This  is  a  suit  for  the  settlement  of  a  partnership.  The  defen- 
dant had  judgment  for  a  balance  of  fifteen  hundred  and  ninety-six  dollars  and 
twenty-nine  cents,  bearing  interest  at  eight  per  cent,  from  the  last  day  of  January. 
1854.  He  appealed,  and  asks  that  this  balance  be  increased  by  the  amount  of 
four  items  of  his  account  rejected  by  the  court. 

1.  "  Amount  of  draft  given  to  George  McMichael  by  Moore,  Wittie  dt  Co.  on 
Messrs.  T.  C.  Bates  ^  Co.,  for  railroad  work  performed  by  the  copartnership. 
«3213  25." 

It  is  unnecessary  to  pass  upon  the  bill  of  exceptions  taken  by  defendant  to  the 
rejection  of  the  deposition  of  George  F.  Wittie,  offered  to  prove  this  item,  inas- 
much as  the  deposition  comes  up  with  the  record,  and  if  admitted,  would  not  have 
availed  as  sufficient  proof  of  the  charge. 

The  witness  does  not  specify  either  the  number  of  the  drafts,  nor  their  amount, 
which  his  firm  drew  upon  Bates  ift  Co.  in  favor  of  George  McMichael.  His  an- 
swers are  as  vague  as  the  interrogatories,  and  his  evidence,  at  best,  is  but  second- 
ary. If  those  drafts  were  paid  by  Bates  dt  Co.  to  George  McMichael,  as  charged 
in  defendant's  account,  that  fact  could  have  been  proved  by  the  testimony  of 
Bates  dt  Co.  and  by  the  drafts  themselves,  which  must  be  in  Bates  dt  CoJs  posses- 
sion. Upon  this  item,  we  will  amend  the  judgment  of  the  lower  court,  by  decree- 
ing a  nonsuit. 

2.  "  Paid  T.  G.  Davidson,  for  securing  title  to  Carthage  land.  9600." 

This  item  was.  properly  rejected.  The  evidence  offered  in  support  of  it  is 
obyiously  insufficient  It  proves  no  payment  of  any  sum  whatever  for  the  sup- 
posed services  of  Mr.  Davidson.  Neither  does  it  prove  to  our  satisfiu^tion  that 
he  rendered  any  services  in  the  premises,  for  which  he  would  have  been  entitled 
to  make  a  charge. 

3.  "Services  rendered  the  copartnership  smoe  George  McMichael's  death, 
(January  14th.  1854)  9500." 

There  is  a  bill  of  exceptions  taken  by  defendant  to  the  rejection  of  evidence  to 
support  this  item.  ^The  District  Judge  did  not  err.  The  partnership  between 
George  McMichad  and  the  wife  of  defendant  was  dissolved  by  the  death  of  the 
latter ;  which,  *it  is  admitted  in  argument,  took  place  in  November.  1853,  some 
months  before  that  of  George  McMichad.  The  defendant,  as  natural  tutor  of  his 
minor  children,  issue  of  his  marriage  with  the  deceased,  (the  sole  capacity  in 
which  he  is  before  us.)  was  bound  to  supervise  and  manage  for  the  said  minors 
their  interest  in  the  liquidation  of  the  partnership.    For  such  services,  he  can 
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claim  nothing  more  than  the  compensation  allowed  by  law  to  taton :  a  claim  to 
Baoui.         be  made  against  his  wards  in  his  account  of  tutorship. 

4.  Sundry  small  items  of  freight  and  passage  amounting  to  S32  10. 

The  deposition  of  a  witness,  named  R.  P.  Guyard,  was  offered  in  support  of 
these  charges  by  defendant,  and  rejected  by  the  court  It  is  unnecessary  to  pass 
upon  the  bill  of  exception  to  the  rejection  of  this  deposition ;  for  we  find  (tbe 
deposition  being  annexed  to  the  bill  of  exception,)  that  the  testimony  of  this  wit- 
ness would  have  amounted  to  nothing,  had  it  been  admitted. 

The  plaintifiEs  and  appellees,  on  their  part,  have  answered  the  appeal,  and  coin- 
plain  of  the  allowance  of  two  items  of  account  by  the  judgment  of  the  court  be- 
low in  favor  of  the  defendant. 

Those  items  are : 

1st  92400,  with  interest,  for  price  of  the  "  Fay  tract,"  with  an  adjoining  frac- 
tion of  land,  and  a  stock  of  cattle,  horses,  &c.,  Ac. 

2d.  91103  for  hire  of  slaves. 

The  first  of  these  items  was  due  by  the  pkintiff's  ancestor,  McMidtad,  onder 
the  articles  of  copartnership.    The  second  is  justified  by  the  evidence. 

It  is,  therefore,  a4judged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended ;  that  there  be  judgment  in  favor  of  plaintiflb,  as  in  case  of  nonsuit* 
upon  the  claim  of  defendant  for  93213  25,  drafts  given  to  George  MeMichad  bj 
Moore,  Wittie  dt  Co,,  upon  T.  C  Bates  ^  Co ;  that,  in  other  respects,  the  judg- 
ment be  affirmed ;  the  plaintiflb  to  pay  costs  of  appeal. 

YooBHiBS,  J.,  absent 


1 14  aos; 

46    e34J 


R.  PocHELU  v.  0.  A.  D.  Kempeb. 

Where  a  peity  hM  sued  and  obtained  Jadgment  against  a  company,  as  a  corporation,  he  ia  enopped 
(h>m  afterwards  denying  its  corporate  capacity. 

APPEAL  firom  the  Fifth  District  Court  of  New  Orleans,  EggUtton,  J. 
Benjamin,  Bradford  A  Finney,  for  plaintiff.    SingUUm  A  Cladt,  and 
M.  M,  Cohen,  for  appdlants. 
OoLB,  J.    Plaintiff  is  the  holder  and  owner  of  the  following  described  note : 

"  New  Orlettis,  April  12tii,  1855. 
91020.    Sixty  days  after  date,  the  New  Orleans  Bone  Bhick  Company  ptom- 
ke  to  pay  to  the  order  of  D.  C.  Lowber,  agent,  ten  hundred  and  twenty  dollars, 
value  received. 

R.  G.  Lattino, 

President. 
(Endorsed)  D.  C  Lowbbb." 

Five  hundred  dollars  were  paid  on  this  note  on  the  14th  June,  1855. 
On  the  24th  of  January,  1856,  plaintiff  instituted  soit  and  obtained  judgment 
upon  the  balance  doe  upon  tbe  note  against  the  New  Orieans  Bone  Black  Com- 
pMiy. 
This  suit  was  conducted  as  against  a  corporation. 
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On  the  29th  May,  1856,  ezecation  waa  iasaed  on  the  judgment,  and  was 
retnrned  "  no  property  found/' 

Whereapon  plaintiff  instituted  this  suit,  in  which  he  avers  that  the  New  Or- 
leans Bone  Black  Company  was  a  manufacturing  company,  and  composed  of 
oertam  persons  who  are  jointly  and  severally  liable  to  him  for  the  payment  of  the 
note  and  judgment  aforesaid. 

The  District  Court  rendered  judgment  in  fkvor  of  plaintiff.  Defendants  have 
appealed. 

The  former  suit  against  the  company,  apparently  as  against  a  corporation, 
tends  to  show  that  plaintiff  took  and  considered  the  note  as  an  obligation  of  a 
corporation,  and  not  of  a  commercial  partnership. 

We  are  of  opinion,  that  the  plaintiff  is  now  estopped  from  denying  the  New 
Orleans  Bone  Black  Company  to  be  a  corporation,  because  be  sued  it  and  ob* 
tained  judgment  against  it  as  such.    Eati  Pastagoula  Hotel  v.  West,  13  An. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  revened,  and  tliat  there  be  judgment  in  Ikvor  of  appellants  against  the  claim 
of  plaintiflE^  and  that  appellee  pay  the  costs  of  both  courts. 

Re-hearing  refused. 


Laura  Scorr  v,  John  McDouoall. 


Where  a  prominoiy  nole  has  been  tranafeired,  by  a  verbal  ooatract,  wttbout  the  Indorsement  of  the 
payee,  such  verbal  transfer  cannot  have  the  effect  of  an  Indorsement  and  give  the  paper  a  character 
of  negotfabflHy. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Elmore  A  King,  for  plaintiff.    A,  T.  SteeU^  for  defendant  and  appel- 
lant 

Mkkbick,  C.  J.  The  plaintiff,  the  widow  of  R.  L.  Scott,  deceased,  held  a 
promissory  note  against  Daniel  Mayes,  in  Mississippi,  payable  to  R,  L,  Scott,  for 
•800  and  interest 

Mayes  declbaed  paying  the  note  to  plaintiff,  because  no  letters  of  administra- 
tion had  been  granted  the  phuntiff,  a  resident  of  Texas. 

Her  Attorney  obtained  in  the  courts  of  Mississippi  letters  ad  colligendum,  and 
tfaereopon  Mayes  transferred,  (in  payment  of  the  note  due  to  Scott's  estate,)  ver- 
baDy  and  without  indorsement,  the  note  sued  upon,  which  is  in  these  words : 

"  March  Ist,  1853. 
•1060.    One  year  after  date^  I  promise  to  pay  to  the  order  of  Danid  Mayes 
one  thousand  and  sixty  dollars,  for  value  received. 

(Signed)  John  T.  Jetib. 

(Endorsed)  Jno.  McDouoall." 

''  This  note  is  made  for  purchase  of  land,  as  per  deed  given  20th  of  April, 
A.  D.  1853." 

(Signed)  J.  D.  Mates." 

**  Beoeived  one  hundred  and  sixty  dollars  and  sixty  cents  on  the  within 
note." 

(Signed)  J.  D.  Mates." 
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soorr  xhe  /.  D.  Majfes  whose  name  appears  above  is  the  son  of  the  payee  of 

licDooaALL.      the  note. 

Judgment  was  rendered  against  McDougall,  as  snrety  on  the  note  for  the 
remainder  due,  and  he  appeals. 

The  defendant  contends  that  the  pkintiff  has  shown  no  title  in  herself  and 
cannot  recover. 

Had  the  note  been  indorsed  by  the  payee,  it  then  wodd  have  been  transferable 
by  delivery,  and  under  the  authority  of  Montgomery  v.  Myers,  2  An.  276,  the 
action  probably  could  have  been  maintained  in  plaintiff's  name. 

But  instead  of  a  transfer  by  delivery  under  an  indorsement  in  blank,  plaintiff 
claims  title  in  virtue  of  a  special  verbal  contract  in  no  manner  resting  upon  the 
commercial  law.  It  is  evident  that  such  verbal  transfer  cannot  have  the  effect  of 
an  indorsement  and  give  the  paper  a  character  of  negotiability.  See  Burton  v. 
Chaney,  3  An.  338  ;  2  L.  R.  91,  92 ;  14  L.  R.  423.  At  most,  it  can  only  have 
the  effect  of  transferring  the  thing,  the  promissory  note  to  the  transferee.  Aud 
this  latter  must  transfer  it  in  the  same  manner,  for  the  paper  having  been  taken 
out  of  the  forms  of  commercial  usage,  becomes  subject  to  the  rules  governing 
ordinary  contracts. 

The  transfer  in  the  present  case  was  made  to  Seal,  who  held  the  letters  ad 
colligendum.  The  transferror  expressly  denied  the  right  of  the  plaintiff  to  the 
note.  Seal  had  no  power  except  what  was  conferred  upon  him  by  the  laws  of 
Mississippi.  And  the  power  thus  conferred  ceased  when  he  caused  his  letters 
ad  colligendum  to  be  dismissed. 

It  is  not  shown  that  any  principal  administration  was  ever  granted  upon 
R.  L.  ScoWs  estate,  nor  that  the  plaintiff  was  entitled  to  ScotVs  property  in  vir- 
tue  of  a  will,  although  she  claimed  such  right,  which  was  disputed  by  Mayes. 

The  only  shadow  of  title  which  plaintiff  can  have  under  the  evidence,  arises 
from  the  fact  that  Seal,  after  he  found  he  could  not  collect  the  note  from  Jeter, 
forwarded  the  same  to  W.  A.  Elmore,  Esq.,  of  this  city,  for  collection  for  the 
plaintiff. 

This  does  not  appear  to  us  to  be  sufficient.  Seal  himself  ceased  to  have  power 
over  the  paper  when  his  letters  ad  colligendum  were  dismissed.  The  plaintiff 
acquired  no  rights  under  Seal's  partial  administration.  The  letters  of  the  latter 
being  dismissed,  and  there  being  no  principal  administration  upon  Scott's  estate. 
Seal  does  not  appear  to  have  the  interest  of  a  bailee  in  the  note,  and  could  hardly 
maintain  an  action  in  his  own  name  on  the  note.  The  plaintiff  does  not  pretend 
to  sue  as  his  agent,  nor  does  she  set  np  any  transfer  from  Seal  as  administrator, 
even  if  the  auxiliary  administration  could  confer  on  him  the  right  to  transfer  the 
choses  in  action  of  the  estate. 

It  is  possible  that  plaintiff  may  have  a  claim  to  the  note  as  legatee,  or  by  some 
other  title  which  does  not  appear  in  this  record,  and  we  ehaU  render  a  judgment 
of  nonsuit. 

It  is,  therefore,  ordered,  a^jndged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor 
of  defendant  as  in  case  of  nonsuit,  with  costs  in  both  courts. 

YooRHiEs,  J.,  absent. 


Digitized  by  VjOOQ IC 


NEW  ORLEANS.  APRIL,  1859.  311 


|4S    W»\ 


Heirs  of  Delord  Sarpy  v.  City  of  New  Orleans. 

The  warrantor  is  not  liable  for  the  foes  of  the  attorney  employed  by  the  party  evicted. 

Attorney  fees  cannot  be  recovered  aa  either  coets  of  the  suit  or  as  damages,  under  Art.  2482  of  tho 
avil  Code. 

The  party  evicted  from  real  estate,  cannot  recover  the  difference  between  the  costs  of  tho  improve- 
ments Dotade  by  him,  and  the  enhanced  value  of  the  soil. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HoweU,  J. 
Janin  <ft  Grifforij  for  plaintiff.    /.  /.  Michd,  for  defendant  and  appellant 

Cole,  J.  This  snit  is  the  sequel  of  that  institnted  by  the  same  plaintiffs 
against  the  city,  and  reported  in  11  An.  699. 

In  that  case,  the  court  decided  the  principles  upon  which  the  division  line  be- 
tween the  battnres  of  faubourgs  St.  Mary  and  Delord  is  to  be  laid  out.  The 
plainti£&,  however,  had  claimed,  in  the  first  suit,  but  a  part  of  the  ground  to 
which  that  division  line  entitled  them.    This  suit  is  for  the  remainder. 

As  this  case  presented  no  new  facts  and  no  new  question  of  law,  so  far  as  the 
right  to  the  land  is  concerned,  the  city  did  not  contest  plaintiff's-title. 

The  District  Judge,  in  his  judgment,  succinctly  and  correctly  states  the  que^ 
tions  presented  in  this  case,  in  the  following  words  : 

**  There  being  no  dispute  as  to  the  title,  ,the  only  questions  to  be  determined, 
relates  to  the  boundaries  fixing  the  portion  of  said  property  no  longer  wanted  for 
public  purposes,  the  enhanced  value  of  the  property  from  the  improvement,  and 
the  amount  or  cost  of  the  improvements  to  be  awarded  to  the  evicted  third  per- 
son." 

The  plaintiff's  claims  for  damages,  fruits  and  revenues,  were  reserved. 

J(^n  Sliddl  was  one  of  the  defendants  sued  by  the  plaintiffs,  as  being  in  pos- 
session of  their  property.  He  had  purchased  his  part  of  the  lots  of  the  city  of 
New  Orleans,  whom  he  called  in  warranty. 

There  was  judgment  for  plaintifl^  against  Sliddlt  and  in  his  favor  against  the 
city,  his  warrantor. 

The  city  has  appealed,  and  contests  only  the  allowance  of  ^1,500  for  attorney's 
fees  in  favor  of  John  Slidell,  and  the  allowance  in  the  judgment  of  $2,890  for  the 
tli3  difference  between  the  cost  of  the  improvements  and  the  enhanced  value  of 
the  property. 

I.  The  warrantor  is  not  liable  for  the  fees  of  the  attorney  employed  by  the 
party  evicted.  There  is  no  reason  why  they  should  be  allowed  in  favor  of  par- 
ties evicted  against  their  warrantors,  and  not  also  in  every  other  case.  It  is 
often  as  injurious  to  a  creditor  to  be  forced  to  sue  upon  an  obligation,  and  to 
abide  the  tedious  process  of  law,  as  it  is  for  a  vendee  to  be  evicted  from  land  or 
other  property. 

Art.  2482  of  the  Civil  Code  declares,  that  if  the  buyer  be  evicted,  he  has  the 
right  to  claim  against  the  seller — Ist.  The  restitution  of  the  price  ;  2d.  That  of 
the  fruits  and  revenues,  when  he  is  obliged  to  return  them  to  the  owner  who 
evicts  him  ;  3d.  All  the  costs  occasioned,  either  by  the  suit  in  warranty  on  the 
part  of  the  buyer,  or  by  that  brought  by  the  original  plaintiff;  4th.  In  fine,  the 
damages,  when  he  has  suffered  any,  besides  the  price  that  he  has  paid. 

Costs  in  the  third  clause  of  this  Article,  refer  to  the  taxed  costs  of  suit,  and 
not  to  the  fees  of  attorneys. 
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Sarft  If  fees  of  attorneys  were  compreheDded  in  costs,  then  the  warrantor  would  be 

Nsv  OuMAim.  liable  to  pay  not  only  the  attorney's  fees  of  the  vendee,  but  also  those  of  the  par- 
ty saing  for  the  land,  for  by  the  third  clause  he  is  obliged  to  pay  the  costs  caused 
by  the  call  in  warranty  of  the  buyer,  and  also  those  of  the  plaintiff  who  claims 
the  property. 

But  as  he  is  the  warrantor  of  his  vendee,  and  not  of  the  plaintiff,  the  lat- 
ter can  of  course  only  daim  the  costs  of  suit. 

Damages  in  the  fourth  clause  of  this  section,  do  not  refer  to  the  fees  of  atto^ 
neys  employed  by  the  warrantors. 

If  they  did,  the  l^islator  would  hardly  have  said :  *'  In  fine,  the  danmgCB, 
when  he  has  svfftrei  any,  besides  the  price  he  has  paid,"  for  in  almost  every  case 
of  eviction,  the  buyer  is  obliged  to  employ  an  attorney  to  call  his  vendor  in  wa^ 
ranty. 

The  Article  is  treating  of  the  consequences  of  eviction,  and  "  damages''  evi- 
dently refer  to  the  losses  proceeding  from  being  deprived  of  the  property,  and  not 
to  the  money  expended  by  him  for  fees  of  attorneys,  in  order  that  he  might  keqi 
possession  of  the  property.  Attorney's  fees  are  not  a  consequenoe  of  eviction, 
but  an  expenditure  in  order  to  prevent  eviction.  As  the  costs  of  suit  are  men- 
tioned,  it  seems  reasonable  to  suppose  that  the  fees  of  attorneys  would  also  have 
been  enumerated,  if  such  had  been  the  intention  of  the  legislator. 

It  is  true,  that  in  Tear  v.  Williams^  2  An.  870,  fees  of  counsel  were  recovered 
against  the  warrantor,  but  it  was  decided  otherwise  in  Meian^tm*$  Hein  v.  Xo- 
bichaud's  Heirs,  19  La.  360,  and  we  consider  this  decision  more  in  accordance 
with  the  proper  construction  of  the  law.  The  liability  of  the  warrantor  in  ths 
case  of  Melan^'s  Heirs,  was  determined  according  to  the  provisions  of  the  old 
Civil  Code,  inasmuch  as  the  contract  of  sale,  by  the  ancestor  of  the  warrantor, 
•  was  made  under  that  Code ;  but  Art.  54,  p.  354  of  the  old  Code  is  the  same  a8 
Art.  2482  of  the  new  Code. 

II.  The  court  erred  in  granting  compensation  for  the  difference  "  between  the 
costs  of  the  improvements  and  the  enhanced  value  of  the  soil."    C.  C.  2482. 

The  old  Code  permitted  such  allowance.  Art.  57  declares,  that "  if,  at  the 
time  of  the  eviction,  the  thing  sold  has  risen  in  value  even  without  the  buyer 
having  contributed  thereto,  the  seller  is  bound  to  pay  him  the  amount  of  said 
augmentation  of  value  above  the  price  of  the  sale." 

The  old  Code  contained  the  same  provisions  for  the  relief  of  the  evicted  pur- 
chaser in  Art.  54,  as  are  embraced  in  Art.  2482  of  the  new  Code ;  but  the  for- 
mer also  provided  for  further  relief  in  a  certain  event,  as  explained  in  Art  57. 
The  omission  of  this  last  Article  by  the  frame's  of  the  new  Code,  shows  that 
their  intention  was  not  to  allow  such  compensation. 

If,  however,  the  District  Court  intended  to  make  the  city  pay  for  any  part  of 
the  improvements,  or  for  any  part  of  their  depreciation  in  value,  the  judgment 
was  erroneous. 

The  judgment  of  the  District  Court  decreed  that  John  SlideU  should  recover 
from  the  plaintiff  the  sum  of  817,890,  of  which  915,000  were  for  the  present 
value  of  the  improvements,  and  92,890  for  one-half  of  the  difference  between 
their  present  value  and  their  original  costs ;  and  also  that  Slidell  should  recover 
from  the  city  of  New  Orleans  917,750,  the  price  paid  by  him  for  the  lots,  92^90 
and  91,500  for  special  damages  for  lawyer's  fees.  The  plaintiff 's  have  not  ap^ 
pealed,  or  «aked  any  amendment  of  the  judgment 

The  warrantor  cannot  be  made  to  pay  92390,  the  aiket  half  ef  tha  dUMM 
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between  the  preseut  value  of  the  improvemeiits  and  their  original  costs.    Yoang        Sabty 
T.  LebeaUf  13  An. ;  Young  v.  Courtney ^  13  An. ;  and  City  v.  Hale,  14  An.  Niir  Oklum, 

It  is,  therefore,  ordered,,  adjudged  and  decreed,  that  the  jndgment  be  amended 
as  follows :  that  the  part  of  the  judgment  which  decrees  that  John  Slidell  shall 
recoTer  from  the  city  of  New  Orleans  two  thousand  eight  hundred  and  ninety 
dollars,  difference  *'  between  the  costs  of  the  improvements  and  the  enhanced 
value  of  the  soil,"  and  fifteen  hundred  doUars  special  damages  for  lawyer's  fees, 
with  interest  thereupon,  be  avoided  and  reversed,  and  that  the  said  claims  be  re- 
jected ;  and  that  the  judgment  so  amended  be  affirmed,  and  that  the  appellee, 
John  SUdeil,  pay  the  costs  of  appeal. 

Buchanan,  J.,  recused  himself. 

YooBHiBS,  J.,  absent 


Charles  McDermott  v.  Elijah  Caskon. 

Id  cues  whAre  it  is  tdmlatibto  to  dispense  with  persoDiU  service  of  a  aotioo,  the  notice  ought  in  geoor. 
al  to  be  served  la  the  form  reqalrod  for  citations  and  other  analogous  proceedings. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleeton,  J. 
T.  A.  McDannold,  for  plaintiff.    Michel  ^  Koontz,  for  defendant  and  appel** 
knt. 

Mkhsick,  C.  J.  This  is  a  redhibitory  action.  The  contract  sought  to  be 
rescinded  is  the  sale  of  a  slave  alleged  to  be  affected  with  scrofula  and  addicted  to 
running  away. 

Among  other  defences  to  the  action,  it  is  objected  by  defendant  that  the  slave 
has  never  been  tendered  to  him  or  offered  to  be  returned.  See  4  Rob.  381 ;  2  N. 
S.  471 ;  4  La.  198  ;  19  La.  283  ;  11  An.  215  ;  4  An.  562. 

The  proof  on  this  branch  of  the  case  is,  that  Messrs.  Henderson  S  Peale,  the 
merdiants  of  the  pliuntiff,  addressed  a  note  to  the  defendant,  wherein  they  stated 
that  they  were  requested  to  collect  the  value  of  the  slave  from  defendant,  and 
informed  him  that  the  negro  was  unsound  and  a  runaway,  and  in  jail  in  this  city 
at  defendant's  expense,  and  requested  defendant  to  call  and  settle  the  matter. 

The  note  was  delivered  to  a  negro  boy  standing  in  front  of  the  door  (as  is  sup- 
posed) of  defendant's  house. 

Hits  is  not  sufficient  proof  of  an  offer  to  return  the  negro.  If  it  be  conceded 
that  it  was  not  necessary  actually  to  produce  the  n^ro  and  demand  a  rescission 
of  the  sale,  still  we  think  the  delivery  of  an  important  document  to  a  negro  boy 
standing  in  front  of  a  house,  cannot  be  considered  as  a  service  of  the  same  upon 
the  person  having  his  domicil  in  the  house.  If  personal  service  be  dispensed 
with,  (in  cases  where  it  is  admissible  to  dispense  with  such  service,)  the  notice 
oi^ilit  in  general  to  be  served  in  the  form  required  for  citations  and  other  aoalo- 
gooB  proceedings. 

The  judgment  must,  Hierefore,  be  reversed,  and  one  of  nonsuit  entered. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  fiivor 
of  the  defendant  as  in  case  of  nonsuit,  with  costs  of  both  courts. 

VooKHias,  J.,  absent. 
•40 
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John  H.  Ruddock  v.  Wesley  Mallory. 

Wber«,  doling  the  poodency  of  charges  agaiiMt  htm,  the  Qerk  of  a  coart  resigns  hto  olBce,  the  ap- 
pointment made  of  a  Qerk  pro  tempore  terminates  with  the  resignation. 

A  Tacancy  in  the  offlco  thus  occurring,  may  be  filled  under  Art.  79  of  the  OonsUtntion,  by  the  Jodie 
presiding  in  term  time  where  the  vacancy  occars,  in  place  of  the  Jadge  of  the  Dbtrict  In  which  the 
court  is  held. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Tammany,  Beale^J., 
presiding.  A,  Bowie  and  IV,  E.  Walker,  for  plaintiff.  Penn  d  Martin, 
for  defendant  and  appellant. 

Merrick,  C.  J.  The  facts  of  this  case  and  points  in  controversy,  are  cor- 
rectly stated  by  defendant's  coanscl  as  follows,  viz  : 

"  Certain  charges  having  been  made  by  Marcus  T.  Carter,  District  Attorney, 
and  Mr.  Alfred  Hennen,  a  practicing  attorney  in  the  Eighth  Judicial  District, 
against  William.  B.  Hosmer,  the  Clerk  elect  in  said  district  for  the  parish  of  St 
Tammany,  the  Hon.  Julius  E,  Wilson,  Judge  of  the  said  district,  on  the  14th  of 
July,  1858,  granted  an  order  suspending  Hosmer,  and  appointed  the  defendant, 
Wesley  Mallory,  Clerk  pro  tempore, 

''  On  the  loth  of  November  following,  Hosmer  tendered  his  resignation  u 
Clerk  to  the  Hon,  Robert  G.  Beak,  Judge  of  the  Sixth  Judicial  District,  then 
presiding  at  said  court,  who  accepted  the  same,  and  appointed  John  H,  Ruddai, 
the  plaintiff  herein,  Mallory  refused  to  give  up  the  possession  and  archives  of 
the  office  upon  the  grounds : 

"  1.  That  he  had  been  appointed  by  the  Judge  of  the  court,  the  Hon.  J.  K. 
Wilson,  until  certain  charges  made  against  Hosmer  were  heard  and  decided,  wbidi 
had  not  been  done. 

"  2.  That  the  resignation  of  Hosmer  could  not  take  effect  until  notified  to  the 
proper  power  to  take  cognizance  thereof,  i.  e.  the  Hon.  J.  E.  Wilson. 

"  3.  That  the  appointment  of  Ruddock  was  illegal,  and  in  violation  of  Art  79 
of  the  Constitution  of  the  State. 

"  1'he  Judge  a  quo,  however,  granted  a  peremptory  mandamus,  on  the  applicur 
tion  of  the  relator,  commanding  the  defendant  forthwith  to  deliver  to  him  the  pos- 
Kcssiou  of  said  office,  together  with  all  the  books,  papers,  &c.  And  the  defendant 
has  appealed." 

We  are  not  aware  of  any  law  which  prevents  the  Clerk  from  resigning  daring 
the  pendency  of  charges  against  him.  The  Constitution  gives  the  Judges  of  the 
inferior  courts  power  to  remove  their  Clerk  for  a  breach  of  good  behavior,  and 
the  Act  of  1855,  makes  it  the  duty  of  the  District  Judge,  on  complaiDt  made 
against  the  Cierk,  to  appoint  a  day  for  hearing  the  evidence.  Phillips'  Revised 
Stat.  p.  88,  sec.  31. 

By  resigning,  the  Clerk  voluntarily  brings  about  what  a  decree  upon  the  com- 
plaint is  intended  to  accomplish,  viz,  a  vacancy  in  the  office  and  the  appointment 
of  a  new  Clerk.  "  The  breach  of  good  behavior,"  whatever  it  may  be,  is  not  to 
be  punished  in  this  form  of  proceeding,  further  than  by  a  removal  from  office.  If 
it  be  a  criminal  offence,  it  must  be  punished  in  according  to  the  forms  of  the 
criminal  law. 

At  the  time  Hosmer  sent  in  his  resignation,  the  Judge  of  the  Sixth  Judicial 
District  was  holding  court'  in  the  parish  of  St.  Tammany,  nnder  the  Act  of  20th 
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of  March,  1858,  p.  220.    He  had  power  to  transact  all  business  at  the  term  at 

which  he  presided  as  District  Judge,  as  folly  and  validly  as  the  Judge  of  the       Uauort. 

Eighth  Judicial  District  could  have  done,  and  as  a  consequence  he  could  receive , 

the  resignation  of  the  Clerk,  and  if  he  saw  fit  so  to  do,  he  had  power  to  appoint 

a  new  Clerk  for  the  unexpired  term.    He  was  District  Judge  for  the  parish  of 

St  Tammany  for  the  term  at  which  he  presided.     State  v.  Judge  of  the  Sixth 

Bistrid,  5  An.  756 ;  State  v.  Ryan,  10  An.  540. 

But  it  is  contended,  that  the  Article  79  of  the  Constitution  declares,  that  it  is 
the  Judge  of  the  court  where  the  vacancy  exists,  (that  is,  the  Judge  of  the 
Eighth  Judicial  District,)  who  is  to  make  the  appointment. 

The  Article  is  as  follows  : 

''Art.  79.  Clerks  of  the  inferior  courts,  in  this  State,  shall  be  elected  for  the 
term  of  four  years,  and  should,  a  vacancy  occur  subsequent  to  an  election,  it  shall 
be  filled  by  the  Judge  of  the  court  in  which  the  vacancy  exists,  and  the  person  so 
appointed  shall  hold  his  office  until  the  next  general  election." 

The  Code  of  Practice  requires  a  defendant  to  be  sued  before  his  own  Judge. 
But  the  law  is  complied  with,  when  he  is  cited  to  answer  before  any  compei«nt 
Judge  holding  court  at  the  place  of  his  domicil ;  and  pro  h&c  vice,  such  Judge  is 
the  Judge  of  the  defendant.  C.  P.,  Art.  162.  So,  too,  we  think  the  Judge 
spoken  of  in  Art.  79,  is  the  Judge  legally  holding  the  court  at  the  time  the  ap- 
pointment is  made,  if  it  be  made  in  term  time,  as  was  done  in  the  case  under 
ooosideration.  This  power  would  be  necessary  to  prevent  a  failure  of  justice  in 
case  of  the  death,  or  resignation  and  absence  of  a  Clerk,  during  the  term  held  by 
a  Judge  of  an  adjoining  district 

Art.  77  of  the  Constitution  gives  the  Judges  of  the  several  inferior  courts^ 
power  to  remove  the  Clerks  thereof  for  a  breach  of  good  behavior.  In  case  of 
relationship,  it  might  happen  that  the  Judge  of  the  district  would  be  compelled 
to  recuse  himself.  If  no  other  Judge  could  fulfil  his  functions,  the  case  could  not 
be  tried.  If  another  Judge  could  be  called  in  to  decide  the  controversy,  then 
the  same  Judge,  in  the  event  of  a  vacancy,  might  appoint  his  successor. 

We  are  aware  that  a  Judge  from  a  neighboring  district  would  feel  some  deli- 
cacy in  making  an  appointment,  but  this  feeling  would  doubtless  prompt  him  to 
defer  the  appointment  where  possible,  and  in  making  it,  to  consult  the  wishes  of 
the  Judge  of  the  district  as  far  as  compatible  with  the  public  interests. 

The /mo  tempore  appointment  of  the  defendant,  terminated  with  the  ^resignation 
of  Mr,  Hosmer  and  the  appointment  of  the  plaintiff. 

Jodgm^t  affirmed. 

YooBBiEs,  J.,  absent 


C    CUHKINOS   AND  HuSBAND   V.   J.    H.    ErWIK.  , 

An  appwl  will  be  dismissed  when  aU  the  pwrUes  interested  in  maintaining  the  judgment  appealed  firom 
are  not  made  parties. 

APPEAL  from  the  Sixth  District  Court  of  the  Parish  of  Iberville,  Beale,  J. 
8.  Mathews,  for  plaintifb  and  appellants.    D.  N.  Barrow,  for  defendant. 
BucHAVAX,  J.    The  defendant,  sued  as  a  third  possessor  of  property  subject 
to  the  geoeral  mortgage  of  a  minor,  called  in  warranty  his  vendor,  who  appeared 
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pleaded  to  the  action,  and  called  in  the  hein  of  the  party  under  whom  he  had 
acquired  the  title  oi  the  property  aooght  to  be  sabjecied  to  plaintiff's  mortgage. 
One  of  those  heirs  is  the  plaintiff  herself,  who  was  already  in  court,  and  there 
are  two  others,  her  half  sisters,  minors,  represented  by  their  tutors. 

These  parties  also  appeared  and  pleaded  to  the  call  in  warranty. 

There  was  judgment  for  defendant,  and  plaintiff  appealed  by  motion.  The 
appeal  bond  is  made  in  favor  of  defendant  alone,  without  any  mention  of  the  first 
or  second  warrantora 

Defendant  and  appellee  moves  to  dismisB  the  appeal  for  want  of  proper  par- 
ties, and  his  motion  must  prevail. 

The  principle  is  too  well  settled  to  require  a  citation  of  authorities,  that  all 
parties  to  the  record,  interested  in  maintaining  the  judgment  appealed  from,  must 
be  made  parties  to  the  appeal  from  such  judgment 

The  counsel  oi  appellant  urges,  in  answer  to  the  motion,  that  his  dient  only 
having  given  bond  for  costs,  there  is  nobody  but  the  Clerk  of  the  District  Court 
interested  in  the  bond ;  and  if  he  be  satisfied  with  it,  the  defendant  or  his  war- 
rantors have  no  cause  of  complaint.  We  are  unable  to  admit  the  correctneas  of 
this  position.  It  might  even  be  said,  that  it  proves  too  much ;  because  the  fiur 
inference  would  be,  that  in  appeals  by  plaintiff,  (who,  in  the  absence  of  a  reooa* 
ventional  demand,  is  never  bound  for  any  thing  but  the  costs,)  the  bond  of  ap* 
peal  should  be  in  &vor  of  the  Clerk  of  the  court,  and  not  of  the  opposite  parly 
in  the  suit,  which  would  be  plainly  contrary  to  Articles  575  and  578  of  the  Code 
of  Practice. 

Rule  absolute,  and  appeal  dismissed  with  costs. 

YooRHiss,  J.,  absent. 


LuciNDA  S.  McCaleb  v.  Estate  of  D.  J.  Flukbr. 

Wbere  a  Judgment  was  rendered  on  an  act  of  mortgage  In  which  it  wm  stipulated  that  it  ww  to  iie- 
care  the  pajment  or  the  notes,  and  any  <»(tClkrfMaytetiicuiT«rf<»eoll«iii^  Thit 

a  receipt  la  AiU  oT  the  amovnt  of  the  Judgment,  and  content  that  satiafactton  of  the  JndgnMat 
should  be  entered  up,  was  a  release  tttna  any  obligation  under  the  oootraoi  to  reimburse  moaef 
paid  by  the  plainUff  to  counsel  in  prosocuting  the  collection  of  the  debt. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Felidana,  Railiff  J 
/.  McVea  and  J).  Y.  Duncan,  for  plaintiff  and  appellant.  2>.  C.  HariUi 
for  defendants. 

Buchanan,  J.  The  phuntiff  sold  the  late  David  J,  Fluktrf  a  plantation  and 
slaves  in  the  parish  of  Ouachita,  for  twenty  thousand  dollars,  of  which  six  thou* 
sand  cash,  and  the  balance  in  two  promissory  notes.  The  vendee  mortgaged  the 
land  and  slaves  thus  sold,  to  secure  the  punctual  payment  of  the  notes,  and  any 
costs  that  may  be  incurred  in  collecting  the  tatne.  The  notes  not  being  paid  at 
maturity,  were  put  in  suit,  and  judgment  obtained  therefor. 

Upon  this  judgment  a  writ  o(  fieri  facias  was  issued,  upon  which  a  receipt 
was  endorsed, "  in  full  of  the  amount  due  us  on  that  decree,  indnding  principal, 
interest.  Clerk  of  court  and  Sheriff's  costs— the  last  installment  of  97,000  add 
interest  having  been  paid  heretofore— and  hereby  consent  that  satisfaction  in  flill 
be  entered  in  the  case.''    Signed  by  plaintiff,  authorised  by  her  husband. 

The  present  action  is  brought  for  reimbursement  of  money  paid  by  plaintiff  to 
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the  connael  employed  by  her  in  the  District  and  Sapreme  Conrts,  in  prosecuting 
the  collection  of  this  debt. 

The  administratrix  of  FhJter  denies  that  the  contract  obliged  the  vendee  to 
pay  the  fees  of  plaintiff's  attorneySi  and  pleads  the  receipt  and  consent  for  entry 
of  satisfaction  of  judgment  above  mentioned,  in  bar  of  plaintiff's  demand. 

We  think  the  defendant  has  been  released  from  the  obligation  of  paying  the 
charges  now  claimed,  by  the  terms  of  the  receipt  and  consent  above  mentioned  ; 
even  on  the  supposition  that  the  obligation  previously  existed. 

The  debt,  of  which  tiie  notes  and  the  act  of  mortgage  were  the  evidence,  was 
merged  in  the  judgment ;  and  the  judgment  is  acknowledged  to  have  been  satis* 
fied  in  full.    C.  C.  2495 ;  C.  P.  156. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  a£Brmed,  with  costs. 

VooBHiBS,  J.,  absent. 


MoCaub 
Fix-US. 


Succession  of  John  Rice — On  Appeal  of  W.  Rice. 

A  naodAio  is  graiaitoiis,  unlasfi  there  hoB  been  a  eoDtr»ry  sUpoMlon. 

The  dtomtesal  from  of&co  of  a  curator,  doea  not  involve  the  forfeiture  of  hia  commissions. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
CdUns  4t  WoMridge  and  Huntm  A  MUkr,  for  appellants.     T.  GUmore  dt 
T.  G.  Morgan,  Jr,  and  Hyams  A  Jonas,  for  appellees. 

Buchanan,  J.  Appellant  claims  to  be  a  creditor  of  this  succession  for  ser- 
vices rendered,  as  agent  of  />r.  John  Rice,  during  fifteen  years,  at  one  thousand 
dollars  per  annum,    llie  District  court  rejected  the  claim. 

We  find  no  error  in  this  judgment.  Thei-e  is  nothing  in  the  evidence  to  sup- 
port the  claim.  The  case  has  a  great  resemblance  to  that  of  the  Succession  of 
Fink,  13  An.  103. 

The  claim  is  for  compensation  as  mandatory.  But  Article  2960  of  the  Civil 
Code  says :  that  a  mandate  is  gratuitous,  unless  there  has  been  a  contrary  stipu- 
lation. Besides,  this  claim  is  stale  and  suspicious.  There  is  no  evidence  that 
the  defendant  ever  demanded  from,  or  was  promised  by  his  uncle,  the  deceased, 
soy  compensation  for  collecting  his  rents ;  especially  a  compensation  amounting  to 
about  one^oorth  of  their  gross  amount.  As  was  said  in  the  case  of  Simpson  v. 
Powellj  7  An.  555,  the  long  delay  in  making  such  a  claim,  and  the  fact  that  it 
was  never  made  of  Rice  in  his  lifetime,  are  to  be  taken  into  consideration  and 
require  explanation. 

Appdlees  have  answered  the  appeal  by  praying  that  the  allowance  made  to 
appellant  of  commissions  as  curator  of  the  estate,  should  be  reversed,  on  the 
gronod,  that  the  appellant  was  dismissed  from  his  curatorship. 

The  appeDant  was  dismissed  from  office,  and  condemned  to  pay  twenty  per 
cent,  per  annum  on  a  sum  of  62,500,  collected  by  him  for  the  estate,  and  not 
deposited  in  bank.  This  is  the  lull  extent  of  the  penalty  prescribed  in  such  a 
case  by  law.  We  do  not  find  that  a  forfeiture  of  commissions  is  superadded  by 
the  statute.    Of  oourse,  the  penalty  will  oibet  the  commlsBionSy  as  far  as  it  goes. 

Judgment  affirmed,  with  costs. 

YooRHixst  J.,  absent. 
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A.  W.  Merriam  v.  The  City  of  New  Orleans. 

Whore  the  language  of  a  city  ordinance  la  ambiguous  and  suscepUble  of  two  dlObrent  Blgnifloalloni, 
one  of  which  is  against  law,  the  court  will  ascertain  and  give  effect  to  the  Intent  and  moanlDg  of  the 
ordinance,  provided  the  same  be  not  contrary  to  law. 

The  city  ordinance  which  declares  that  '<  a  Ux  of  sixty  dollars  shall  bo  assessed  and  collected  from 
every  keeper  of  a  billiard  table,  the  whole  Uu  being  Uviei  en  each  and  every  MBiord  fable"  wu  in- 
tended to  impose  a  lioente  tax  upon  the  iwrticular  calling  or  business  of  keeping  a  billiard  table,  ind 
not  a  property  tax  U|)on  the  table  itself. 

Such  a  tax  is  equal  and  uniform  upon  all  persons  engaged  in  that  kind  of  basinees. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EggUston,  J. 
/.  Livingston,  for  plaintiff.    /.  /.  Michd,  for  defendant  and  appeliant 

Land,  J.  Section  102  of  the  charter  of  the  city  of  New  Orleans,  approvod 
March  20th,  1856,  provides,  that  the  city  of  New  Orleans  shall  have  power  to 
levy  taxes,  commonly  known  as  licenses,  upon  trades,  professions,  callings,  and 
other  business  carried  on,  and  upon  carriages,  hacks,  drays,  carts,  and  other  vehi- 
cles used  in  said  city ;  and  said  taxes,  commonly  known  as  licenses,  laid  as  afore- 
said, shall  not  be  construed  to  be  a  tax  on  property,  within  the  meaning  of  sections 
36, 38  and  42  of  this  Act.    Sess.  Acts  1856,  p.  158. 

In  pursuance  of  this  section,  the  Common  Council  of  the  city  of  New  Orleans 
passed  an  ordinance,  approved  December  the  5th,  1856,  and  numbered  3671,  to 
establish  a  uniform  rate  of  taxes  and  licenses  on  professions,  callings  and  other  busi- 
ness, and  on  carriages,  hacks,  drays,  and  other  vehicles ;  and  by  the  34th  section 
thereof  levied  a  license  tax  upon  the  keepers  of  billiard  tables,  in  these  words : 
"  Every  keeper  of  a  billiard  table,  the  whole  tax  being  levied  on  each  and  every 
billiard  table,  sixty  dollars." 

Under  this  ordinance,  the  plaintiff  paid  the  license  tax  on  eight  billiard  tables 
on  the  3l8t  of  January,  1857,  and  on  the  1st  of  March,  1858,  paid  the  same  tax 
on  sixteen  billiard  tables,  amounting  to  the  sum  of  $1473  60.  These  payments 
were  made  under  protest,  and  this  suit  is  brought  to  recover  back  the  taxes  thus 
paid,  on  the  ground,  that  the  tax  was  illegal,  unequal  and  onconstitational. 

The  plaintiff  contends  that  the  tax  is  upon  his  property,  to-wit,  his  billiard 
tables,  and  that  the  ordinance  levying  the  tax  is  illegal  and  void — for  the  reason 
that  it  contravenes  section  42  of  the  charter  of  the  city  of  New  Orleans,  which 
is  in  these  woi-ds  :  that  the  Common  Council  of  the  city  of  New  Orleans  shall, 
for  the  purposes  of  this  Act,  once,  and  not  oftener,  in  each  and  every  year,  lay  an 
equal  and  uniform  tax  upon  all  property,  real  and  personal,  in  said  city ;  but  said 
tax,  added  to  the  Consolidated  Loan  Tax,  and  to  the  the  special  tax  for  payment 
of  the  annual  interest  on  the  bonds  issued  by  the  city  for  subscriptions  to  the 
stocks  of  the  New  Orleans,  Opelousas  and  Great  Western  Bailroad  Company, 
the  New  Orleans,  Jackson  and  Great  Northern  Railroad  Company,  and  the 
Pontchartrain  Railroad  Company,  shall  not,  in  the  aggregate,  be  more  than  one 
dollar  and  fifty  cents  on  one  hundred  dollars  of  valuation,  except  in  case  of  inva- 
sion or  insurrection  ;  provided  it  be  sufficient  to  pay  the  interest  on  the  consoli- 
dated debts  and  railroad  bonds  issued  by  the  city  of  New  Orleans. 

The  plaintiff  further  contends,  that  if  the  tax  be  a  license  tax,  in  the  sense  of 
section  102  of  the  charter,  that  the  ordinance  levying  it  is  likewise  illegal  and 
void — for  the  reason  that  it  violates  the  constitutional  principle  of  unifonnity 
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and  equality  in  taxatiOD.  First,  that  this  tax  was  not  intended  by  the  Common  MacBLui 
Council  to  be  a  tax  on  property,  in  the  sense  of  section  42  of  the  charter,  is  evi-  kbw  Okjum. 
dent  from  the  title  of  the  ordinance,  which  is  **  An  Ordinance  to  establish  a  uni- 
form rate  of  taxes  and  licenses  on  professions^  callings  and  other  business^  and  on 
carriages,  hacks,  drays,  and  other  vehicles,"  as  well  as  from  the  nature  of  the 
taxes  assessed  by  the  ordinance  npon  the  various  professions,  trades,  callings,  &c., 
therein  specially  mentioned. 

In  the  construction  of  ordinances,  as  in  the  interpretation  of  statutes,  the  court 
will  ascertain  and  give  effect  to  the  intent  and  meaning  of  the  ordinance,  provided 
that  the  same  be  not  contrary  to  law,  although  the  language  may  be  ambiguous 
and  susceptible  of  two  different  significations,  one  of  which  is  against  law.  Not- 
withstanding the  language  of  the  34th  section  of  the  ordinance  in  question  de- 
clares, that  a  tax  of  sixty  dollars  shall  be  assessed  and  collected  from  every  keeper 
of  a  billiard  table,  the  wJiole  tax  being  levied  on  each  and  every  billiard  table,  we 
liavc  no  doubt  that  the  intention  of  the  Common  Council  was  to  impose  a  license 
tax  upon  the  particular  calling  or  business  of  keeping  a  billiard  table,  and  not  a 
property  tax  upon  the  table  itself. 

Second.  The  remaining  qaestion  is,  whether  the  license  tax  imposed  upon 
keepers  of  billiard  tables  by  the  ordinance  is  equal  and  uniform. 

The  power  conferred  upon  the  Common  Council  by  Article  102  of  the  charter 
to  levy  license  taxes  upon  trades,  professions,  callings  and  other  business  carried 
on,  is  without  exception  or  limitation  ;  and  in  t/ie  exercise  of  this  power  it  is  neces- 
sary to  determine  what  is  a  trade,  profession,  calling  or  other  business  carr,ed  on, 
and  the  determination  of  these  matters,  previous  to  the  assessment  oftfie  tax,  has 
been  left  by  the  charter  to  the  wisdom  and  discretion  of  the  Common  Council. 

In  the  ordinance  in  question,  the  Common  Council  have  determined  that  every 
person  having  more  than  one  shop,  or  store,  or  other  establishment,  or  who  shall 
exercise  or  follow  more  than  09ie  profession,  trade,  calling  or  business,  shall  pay 
the  tax  upon  each  separately.  Sec.  73  of  the  ordinance.  And  have  also  deter- 
mined that  the  keeping  of  each  and  every  billiard  table  constitutes  a  separate  and 
distinct  business  subject  to  a  license  tax.  Hence  it  follows,  that  as  the  keeping  of 
each  billiard  table,  in  the  sense  of  the  ordinance,  is  a  separate  business,  subject  to  a 
tax  of  sixty  dollars,  and  no  more,  that  the  tax  is  equal  and  uniform  upon  all  per- 
sons engaged  in  that  kind  of  business,  as  much  so  as  the  license  tax  upon  merchants 
having  separate  stores  or  establishments. 

It  is,  therefore,  ordered  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  and  that  there  be  judgment  in  favor  of  the  defendant,  with  costs  in 
both  courts. 

P.  E.  Bonford  and  /.  Livingston,  for  ro-hearing,  argued  : 

The  question  in  this  case  is  one  of  construction,  and  its  solution  depends  upon 
the  proper  application  of  principles  which  have  been  repeatedly  recognized  as 
controlling  tne  subject. 

The  city  of  New  Orleans  derives  its  power  of  taxation  from  legislative  grant. 
As  was  said  of  the  corresponding  power  in  the  late  general  council  of  the  city, 
the  authority  exercised  by  it  in  levying  taxes,  is  derived  from  a  special  grant  of 
power,  and  there  is  no  warrant  for  extending  this  power  bdyond  the  objects  spe- 
cified.   4  An.  408. 

The  erant  under  which  the  city  now  exercises  the  right  of  taxation,  is  em- 
bodied In  the  Act  of  1856,  amending  the  Act  consolidating  the  city  of  New  Or- 
leans. That  Act  provides  for  the  taxation  of  property  and  the  taxation  of  per- 
sons. The  36th,  38th  and  42d  sections  determine  the  extent,  and  provides  for  the 
manner  of  levying  taxes  upon  property.  The  102d  section  gives  the  authority 
and  provides  the  manner  of  taxing  persons. 
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Has  this  grant  of  the  right  to  levy  the  personal  tax  conferred  by  section  102, 
Nbv  OauAm.  ^^"  exceeded  in  the  present  instance,  by  the  municipal  authorities?  This  ques- 
tion has  been  solved  by  the  decision  of  the  court  in  favor  of  the  city  ;  but  m  so 
doing,  it  is  submitted  with  all  due  respect,  that  the  court  has  not  allowed  suf- 
ficient weight  to  several  considerations  which  have  an  important  bearing  upon 
the  controversv. 

The  particular  manner  in  which  the  Legislature  has  authorized  this  persooaL 
tax  to  be  laid,  is  in  the  shape  of  licenses  on  trades,  professions,  callings  and 
other  business. 

No  form  of  tax  can  be  devised  more  strictly  personal,  fJian  that  of  the  license 
to  pursue  a  particular  trade,  profession  or  calling. 

It  acts  only  on  actual  residents  within  the  territorial  limits  of  the  taxing  pow- 
er, and  is  impotent  by  reason  of  this  personal  nature  of  the  tax,  to  affect  the  in- 
terests of  absentees  in  the  occupation  or  business  carried  on  wiUiin  those  limits. 

It  is  so  exclusively  personal,  that  if  he  to  whom  the  license  has  been  granted 
should  die,  the  right  is  not  transmitted  to  his  heir,  to  use  it  during  the  unexpired 
{leriod.  Neither  can  it  be  transferred  to  another  by  sale  or  otherwise,  not  even 
as  an  appurtenance  to  the  bosiness  for  which  the  license  was  taken  out 

It  is  levied  without  reference  to  the  amout  of  capital  engaged,  of  property  em- 
ployed, or  of  revenue  derived  from  the  particular  occupation  or  calling,  which  is 
the  subject  of  the  license.  Thus  the  recently  admitted  attorney  whose  income 
barely  reaches  hundreds,  pays  the  same  license  as  the  long  established  counsellor, 
whose  professional  emoluments  are  mea^nred  by  thousands ;  and  so  one  merchant 
with  limited  capital  and  stock,  contributes  precisely  the  same  amount  to  the 
treasury,  on  receiving  his  license,  as  another  whose  business  and  property  nuiy  be 
an  hundred  fold  greater. 

This  distinguishing  feature  of  the  license  was  not  lost  sight  of  by  the  Legislsr 
ture,  when  it  vested  the  power  in  the  city  to  raise  a  portion  of  its  revenues  by 
this  means.  It  was  distinctly  provided,  that  the  tax  was  not  to  be  construed  tu 
be  a  tax  on  property. 

But  in  the  ordinance  complained  of,  the  licanse  which  every  billard  table  keep- 
er is  required  to  procure,  as  a  condition  precedent  to  the  exercise  of  his  calling, 
loses  all  the  characteristics  of  a  license  or  personal  tax,  and  becomes  in  terms,  as 
it  is  in  fact,  a  tax  on  property. 

For  the  34th  section  provides  that  the  whole  tax  of  sixty  dollars  shall  be 
^  levied  on  each  and  every  oilliard  table."  This  is  in  as  plain  terms  as  language 
can  express  the  idea,  a  tax  upon  the  thing,  upon  property,  possessing  the  peculi- 
arity of  the  property  tax  ;  which  is,  that  it  increases  in  amount  according  to  the 
quantity  of  the  property  employed,  and  wanting,  consequently,  in  the  distmguish- 
ing  feature  of  the  license  or  personal  tax,  which  is,  that  it  should  be  a  sum  fixed, 
not  variable  according  to  the  amount  or  value  of  the  property  used  in  the  calling 
or  business  licensed. 

This  fatal  antagonism  as  it  would  seem  to  the  undersigned,  between  the  idea  of 
a  license  and  the  assessment  in  this  particular  case,  is  reconciled  by  the  court,  on 
the  hypothesis  that  the  Legislature  nas  vested  in  the  municipal  authorities,  the 
exclusive  right  of  determining  what  are  trades,  professions  and  callings,  within 
the  meaning  of  the  102d  section  ;  a  right  which  it  is  supposed  they  have  exercised 
with  respect  to  the  billiard  table  tax,  by  holding  every  billiard  table  keeper  to 
pursue  a  separate  and  distinct  occupation  as  to  each  and  every  table  he  may  hare 
under  the  same  roof  or  in  the  same  room.  The  language  of  the  court  is,  *'  the 
power  conferred  upon  the  Common  Council  by  Art.  102  of  the  Charter,  to  leypr 
license  taxes  upon  trades,  professions,  callings,  and  other  business  carried  on,  is 
without  exception  or  limitation  ;  and  in  the  exercise  of  this  power,  it  is  necesssr 
ry  to  determine  what  is  a  trade,  profession,  calling,  or  other  business  carried  on, 
and  tJte  determination  of  these  matters  previous  to  the  assessment  of  the  taxes,  has  been 
left  by  the  Charter  to  the  wisdom  and  discretion  of  the  Common  Council, 

The  Act  of  1856  has  been  examined  with  care,  for  the  purpose  of  ascertain- 


the  grant  conferred  upon  it  Has  it  been  left  to  the  Common  Council  to  decide  as 
in  the  last  resort,  what  is  a  trade,  profession  or  calling ;  or  was  not  ihe  use  of  words 
having  a  known,  definite  and  well  ascertained  meaning,  intended  to  limit  thegnDtes 
to  the  subjects  fairly  included  within  the  definition  of  the  terms  employed  ? 
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We  hold  the  latter  of  these  propositions  to  be  indispotably  the  true  ooe.  As  ^ 
was  said  in  the  phce  in  4th  Annaal  already  qaoted,  tne  ri^ht  of  taxation  is  de-  i^iw  oilbaml 
rived  from  special  grant,  and  there  is  no  warrant  for  extending  it  beyond  the  ob- 
ject specified.  What  these  objects  are,  is  a  question  like  every  other  Question 
r^arding  the  legislative  will — purely  of  judicial  construction.  To  hold  that  this 
power  of  interpretation,  and  of  consequent  extension  of  the  grant,  is  vested  in 
the  grantee,  is,  it  is  respectfully  submitted,  to  destroy  all  the  safe  guards  which 
the  Legislature  of  the  State  has  so  wisely  enacted,  to  anticipate  and  to  prevent 
the  abuses  growing  out  of  an  irresponsible  and  unlimited  power  of  taxation. 

The  jurisprudence  of  this  court  abounds  in  instances  of  its  interference  to  re- 
strain the  abuses  of  the  taxing  power.  It  had  always  proceeded  upon  the  as- 
sumption, that  the  power  is  a  delegated  one,  and  that  the  grant  was  to  be  con- 
strued strictly.  In  1851,  it  refused  to  sanction  the  interpretation  which  the  mu- 
nicipal authorities  placed  upon  the  legislative  grant,  and  it  held  that  the  right  to 
tax  capital  was  not  included  in  the  general  right  to  tax  personal  estate ;  and  yet 
with  such  a  canon  of  interpretation  as  the  court  seems  to  recognize  in  the  present 
case,  the  counsel  could  have  triumphantly  insisted,  that  the  right  of  determining 
what  constituted  personal  estate  was  left  entirely  to  their  wisdom  and  discretion, 
and  was  not  a  proper  subject  of  judicial  inquiry  or  determination. 

Undoubtedly,  if  this  exclusive  right  of  deciding  what  the  Legislature  meant 
by  trades,  professions  and  callings,  belong  to  the  Common  Council,  the  exercise 
of  this  right,  however  extravagant,  would  not  be  the  subject  of  review,  and  the 
plaintiff  would  be  without  remedy.  But  the  undersigned  are  not  without  hope 
m  view  of  the  serious  evils  which  may  ensue  from  the  recognition  of  this  right, 
that  the  court  will  pause  before  it  vields  its  final  sanction  to  this  doctrine.  In  the 
hands  of  a  body  disposed  to  extend  its  power  of  taxation,  or  to  disregard  the  re- 
straints to  which  it  is  subject,  it  would  be  a  facile  means  of  increasing  the  bur- 
dens of  the  citizens,  without  measure  and  without  control.  The  sale  of  every 
package  of  merchandise,  the  call  of  every  new  patient,  might  be  created  into  a 
distinct  and  separate  occupation,  and  made  the  occasion  of  exacting  a  separate 
license.  The  collection  of  one's  own  income  might  thus  be  created  into  a  trade, 
profession  or  calling,  and  the  tax  demanded  for  its  pursuit.  These  may  be  extreme 
cases,  but  they  afford  a  fair  means  of  testing  the  soundness  of  the  principle  which 
could  possibly  result  in  such  consequences. 

If,  then,  it  does  not  belong  to  the  Common  Council  to  determine  without  ap- 
peal, what  subjects  are  included  in  the  language  of  the  102d  section  of  the  city 
charter,  we  are  thrown  back  upon  the  ordinary  sources  of  interpretation,  for  the 
purpose  of  fixing  the  true  limits  of  the  power  it  vests  in  the  city  ;  and  in  this 
view,  the  decision  of  this  cause  ought  not  to  present  serious  diflBculty  ;  because 
we  have  but  to  appeal  to  the  common  understanding  of  men  upon  these  matters, 
to  justify  us  in  saying  that  the  keeper  of  a  billard  saloon  is  considered  to  pursue 
but  one  occupation,  whether  he  has  two  or  a  dozen  tables  in  his  rooms.  !N  o  one 
would  speak  of  such  a  power  as  multiplying  his  pursuits  or  occupations  upon 
each  addition  which  the  wants  of  his  customers  or  his  own  enterprise,  might  in- 
duce him  to  make.  With  more  propriety  might  the  grocer  be  considered  as  pur- 
suing different  occupations  with  respect  to  the  infinite  variety  of  articles  he  vends, 
and  be  required  to  mcrease  the  number  of  his  licenses  with  every  new  article  he 
adds  to  his  stock. 

Tliese  views  are  fully  supported  by  the  decision  in  the  case  of  the  Pdice  Jury 
V.  Nougues,  11  An.  739  ;  a  case  quoted  in  the  original  brief,  though  not  noticed 
in  the  opinion  of  the  court.  The  analogy  between  that  case  and  the  present, 
seems  to  the  undersigned  to  be  so  striking,  that  the  court  will  pardon  them  for 
i^rain  calling  its  attention  to  the  identity  of  the  question  then  discussed  and  de- 
cided, with  that  now  before  the  court. 

The  Police  Jury  of  the  parish  of  Orleans  had  imposed  a  tax  or  license  upon 
all  dairymen  carrying  on  their  business  within  certain  limits ;  the  amount  of  tax 
being  two  dollars  for  every  cow.  It  is  true  the  tax  was  liable  to  the  objection 
which  does  not  exist  here ;  that  it  was  not  uniform,  inasmuch  as  it  was  not 
levied  upon  all  dairymen  in  the  parish,  but  only  upon  those  pursuing  their  occu- 
pation in  a  limited  district  of  the  parish.  But  the  court  will  observe  that  with 
respect  to  the  point,  whether,  what  was  there  called  a  license  or  tax  on  the  per- 
son, was  not  in  disguise  a  tax  on  property ;  the  two  cases  are  absolutely  undistin- 
gnishable.  There,  as  here,  the  right  to  tax  persons  pursuing  any  occupation, 
trade  or  profession,  was  held  to  be  resident  in  tne  Police  Jury.    There  each  and 
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every  dairyman  within  the  limits,  was  taxed  two  dollars  for  each  and  every  cow. 
Ktfw  (texAjR.  S^ei7  keeper  of  a  billiard  table  is  taxed  sixty-five  dollars,  the  tax  being  levied  on 
each  and  every  billiard  table.  It  was  the  circamstance  that  the  tax  was  levied  on 
the  property,  though  in  the  shape  of  a  license  to  the  person,  which  indoced  ^ 
court  to  consider  it,  notwithstanding  its  name,  to  be  a  property  and  not  a  pe^ 
sonal  tax.  The  same  reason  should  prevail  here  to  induce  the  court  to  say  that 
while  professing  to  tax  the  occupation,  the  ordinance  really  imposes  a  tax  upon 
billiard  tables. 

The  change  of  legislation  effected  by  the  Act  of  1856,  may  not  be  without  its 
influence  upon  the  question.  The  Charter  of  1853,  gave  the  city  specially  the 
right  of  imposing  an  uniform  rate  of  taxes  upon  all  billard  tables ;  the  Charter 
of  1856  took  away  this  privilege,  and  placed  billiard  tables  upon  the  same  foot- 
ing as  all  other  personal  property.  It  is  not  to  be  supposed  that  this  change  was 
made  without  object  or  motive ;  but  under  the  operation  of  the  decision  in  this 
case,  it  will  be  entirely  ineffectual,  since  precisely  the  same  result  is  attained,  by 
the  mode  in  which  the  personal  tax  on  the  calling  of  the  billiard  table  keeper  is 
permitted  to  be  levied. 

Re-hearing  overruled. 
VooRHiBS,  J.,  absent. 


James  Murphy  v.  J.  S.  Simonds  &  Co. 

Hie  Sapreme  Coart  cannot  inquire  into  the  ruling  of  a  DiMdct  JoAgt  in  revising  to  grant  a  oontinouM, 
wlien  no  btU  of  excepiiooB  has  been  taken  to  sach  ruling. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
M,  M,  Cohen,  for  plaintiff.    G,  A,  Breaux,  for  defendant  and  appellant 

Land,  J.  The  defendant  has  appealed  from  a  judgment  against  him,  on  a 
bill  of  exchange,  and  contends  in  this  court,  that  the  District  Judge  erred  in  re- 
fusing him  a  continuance. 

In  the  case  of  Dwight  v.  Richard,  5  An.  366,  Slidell,  Justice,  the  organ  of  the 
court  says  :  "  The  first  subject  presented  for  our  consideration  by  the  appellant, 
is  the  refusal  of  the  court  below  to  grant  a  continuance.  The  ruling  of  the  court 
below  cannot  be  inquired  into  here,  the  party  not  having  taken  a  bill  of  excep- 
tions to  the  ruling  of  the  court." 

In  the  case  of  Crain  A  Jones  v.  Jf.  D.  C.  Kane,  5  An.  659,  Judge  Rest,  who 
delivered  the  opinion  of  the  court,  says :  '*  No  bill  of  exceptions  was  taken  to 
the  opinion  of  the  Judge  infusing  the  continuance.  In  consequence  of  this  omis- 
sion, we  have  no  means  of  ascertaining  his  reasons  for  the  course  he  pursued,  and 
we  are  bound  to  presume  that  they  were  sufficient  in  law,  and  that  the  party  ao- 


In  this  case  the  appellant  took  no  bill  of  exceptions  to  the  ruling  of  the  court 
refusing  him  a  continuance.    There  is  no  error  in  the  judgment  appealed  from. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  aifinned 
with  costs. 

YooBHiES,  J.,  absent. 
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The  State,  on  the  relation  of  Cordeviollb  &  Lacboix,  v.  Judge  op 
THE  Fifth  Diotrict  Court. 

An  acncmMt  by  the  pwtiw  to  tabmii  the  report  of  experts  and  the  wbole  matter  la  eontroverey, 
wHtMotugnmemto  the  court,  does  not  deprive  either  party  of  their  right  of  appeal  flrom  any 
Jodgnent  that  may  be  rendered  against  them. 


0 


N  an  application  for  a  mandamus  to  the  Judge  of  the  Fifth  District  Court 

of  New  Orleans.  CoUeru  <ft  Wooldridge,  for  relator. 
Buchanan,  J.  The  relators  complain  that  the  defendant  refuses  them  an  ap- 
peal from  a  judgment  in  a  civil  case  where  the  amount  in  dispute  was  ten  thou- 
sand dollars.  The  defendant,  in  his  answer,  acknowledges  the  correctness  of  the 
fiusts  stated  in  the  petition  of  relators,  but  contends  that  the  case  was  submitted 
to  him  as  an  amicable  compounder,  and  consequently  that  there  is  no  right  of 
appeal. 
The  submission  upon  the  minutes  of  the  District  Court  was  in  the  following 


**  When  after  hearing  pleadings,  evidence  and  counsel,  the  parties  agreed  in 
open  court  to  submit  the  whole  matter  without  argument,  the  court  to  pass  upon 
the  report  and  amend  the  same,  without  referring  it  back  to  experts,  and  upon 
the  law  and  the  evidence  to  give  such  judgment  on  said  opposition  as  in  its 
opinion  may  l>e  just" 

There  is  nothing  in  the  terms  of  this  submission  which  withdraws  it  from  the 
general  rule,  and  deprives  any  party  to  the  suit  of  his  right  of  appeal.  Indeed, 
we  doubt  whether  the  doctrine  in  relation  to  amieabU  compounders  in  matters  of 
arbitration,  can  be  applied  to  a  Judge  of  a  District  Court  No  precedent  to 
that  effect  has  been  brought  to  our  notice.  Arbitrators  constitute  an  exception- 
al tribunal  created  by  the  parties  themselves,  and  to  whom  the  law  permits 
the  parties  to  delegate  a  final  and  unappealable  jurisdiction,  (when  there  is 
ne  fraud  or  misconduct,)  under  the  name  of  amicable  compounders.  But  the 
District  Jndges  are  a  part  of  the  judicial  organization  created  by  the  Legisla- 
ture under  Article  61  of  the  State  Constitution ;  and  their  judgments  fall  within 
that  provision  of  Article  62  of  the  same  instrument,  which  declares  that  the 
appeUate  jurisdiction  of  the  Supreme  Court  extends  to  all  cases  where  the  mat- 
ter in  dispate  exceeds  three  hundred  dollars. 

It  18,  therefore,  a^udged  and  decreed,  that  the  peremptory  mandamus  issue  as 
prayed  for,  requiring  the  Honorable  the  Judge  of  the  Fifth  District  Court  of 
New  Orleans  to  allow  an  appeal,  and  to  permit  the  same  to  be  carried  to  this 
court,  and  to  proceed,  notwithstanding  the  order  of  21st  of  March,  reicindbg 
the  same. 

VooKHiBS,  J.,  absent 
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Alexander  Pope   v.   Hall  &  Hildreth. 

The  oath  of  tho  party  caunot  bo  rocoived  to  prove  the  deposit  of  his  bftggagc  or  other  articles  of  value 
at  an  inn. 

When  proof  aliunde,  establishes  the  fact  of  the  possession  by  the  party  of  the  articles  alleged  to  bare 
been  stolen,  and  their  deposit  in  the  inn,  and  that  the  room  bad  been  entered  by  thieves  the  declara- 
tion of  such  party  at  the  instant  of  discovering  the  theft  may  bo  given  in  evidence  as  part  of  thera 
getUB — ^not  ns  proof  of  a  deposit,  bat  as  a  fact  to  bo  connected  with  other  facts  tending  to  prove  the 
loss. 

The  inn-k4cper  will  bo  liable  for  the  necessary  baggage  uf  tho  traveler,  his  watch  and  personal  ap- 
parel, and  for  money  which  he  has  about  him  for  his  personal  u.se  when  stolen,  notwithstanding  a 
regulation  of  the  inn  requiring  travelers  to  deposit  certain  articles  of  value  tn  tho  safe  at  the  office. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
A,  G,  SemmeSy  for  plaintiff.     Clarke  &  Bayne,  for  defendants  and  appellants. 

Merrick,  C.  J.  This  soit  has  been  brought  against  Messrs.  Hall  &  Hddrdh, 
the  proprietors  of  the  well  known  St.  Charles  Hotel,  of  this  city,  to  r^over  of 
them  three  hundred  and  forty-five  dollars,  for  a  watch  and  chain  and  gold  coin, 
alleged  to  have  been  stolen  from  the  trunk  of  the  plaintiff  whilst  lodging  with  the 
defendants  as  a  traveler. 

The  case  was  tried  without  the  intervention  of  a  jury,  and  an  elaborate  examhia- 
tion  of  the  law  and  facts  by  the  learned  Judge  of  the  District  Court,  resulted  in 
a  judgment  in  favor  ot  the  plaintiff  for  $300,  defendants  have  applied. 

The  first  question  for  our  consideration,  is  presented  by  a  bill  of  exception  taken 
to  the  testimony  of  a  witness  (who  lodged  in  the  same  room  with  plaintiff,)  of 
the  declarations  made  by  him  on  the  discovery  of  the  theft  or  robbery.  The 
particular  statements  objected  to  are,  that  "  some  person  had  entered  his  room 
and  stolen  his  watch  and  pocket  book,"  that  '*  his  belt  and  gold  were  gone,"  and 
"  some  one  had  been  in  the  room  and  stolen  his  watch  and  pocket  book." 

In  most  of  the  common  law  States,  we  believe,  the  oath  of  the  traveler  is 
received  with  corroborating  testimony  to  prove  the  contents  of  his  trunk  and 
loss,  and  in  France  the  Judge  has  power,  in  a  proper  case,  to  order  the  oath  to 
be  deferred  to  the  plaintiff. 

Our  law  contains  no  such  provisions,  but  on  the  contrary  declares  that  no  one 
interested  in  the  event  can  be  a  witness  in  the  cause.    C.  C.  2260. 

The  lawgiver  has  also  had  the  particular  case  of  travelers  under  consideration, 
and  as  he  has  declared  the  kind  of  proof  necessary  in  order  to  establish  the  deposit, 
the  courts  cannot  add  other  exceptions. 

Art.  2940  is  as  follows:  "the  deposition  on"  (declaration  under)  "oath  or 
affirmation  of  a  single  competent  and  credible  witness  as  to  deposit  at  inns,  may 
be  admitted  as  good  proof  even  when  the  value  of  the  thing  so  deposited  exceeds 
five  hundred  dollars ;  but  the  Judge  must  admit  this  kind  of  proof  in  that  case 
with  circumspection  according  to  the  circumstances  of  the  fact  and  the  condition 
of  the  parties.'* 

If  the  oath  of  the  party  cannot  be  received  to  prove  the  deposit,  much  leB 
therefore  can  the  unsworn  declarations  of  the  plaintiff  be  received  for  that  par- 
pose. 

Bat  where  the  proof  aliunde  establishes  the  fact\>f  the  possession  by  the  plain- 
tiff of  the  articles  alleged  to  have  been  stolen,  and  their  deposit  in  the  \nn,  and 
that  the  room  had  been  entered  by  a  thief  or  thieves,  we  think  the  declaration 
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made  by  the  party  on  the  instant  of  the  discovery  of  the  theft  or  robbery  may  ^^ 

be  given  in  evidence  as  part  of  the  res  gesta ;  not  as  proof  of  the  deposit,  but 
as  a  fact  to  be  connected  with  other  facts  tending  to  prove  the  loss.  In  this  case 
it  is  soggestcd  that  the  plaintiff  might  have  secreted  the  watch  and  gold  himself, 
and  thai  it  is  dangerous  to  admit  the  declarations  of  the  party  in  evidence.  But 
the  same  objection  might  be  made,  if,  in  order  to  ascertain  the  loss,  the  trunk  had 
been  first  examined  by  a  stranger  instead  of  the  plaintiff  himself  The  declara- 
tions were  those  made  to  a  lodger  in  the  same  room  on  discovering  that  the  door 
of  the  room  had  been  opened  and  the  watch  was  missing,  and  on  a  further  ex- 
amination, and  discovering  that  the  trunk  had  been  opened,  they  were  calculated 
to  call  the  attention  of  the  fellow  traveler  to  the  facts.  As  the  declarations  of 
the  party  were  admissible  as  part  of  the  res  gesta,  for  the  purpose  we  have  indi- 
cated, the  Judge  did  not  err  in  receiving  them. 

It  is  next  objected  that  the  character  of  the  plaintiff  and  his  friend,  the  witness, 
ought  to  have  been  shown.  It  is  true,  that  the  article  of  the  Code  which  has  been 
cited  does  contemplate  proof  of  the  condition  of  the  parties,  but  we  think  in  this 
case  we  have  sufficient  proof  on  that  subject,  drawn  out  on  the  cross  interroga- 
tions of  dcfemlants. 

Supposing  the  deposit  and  loss  to  be  established,  the  defendants  oppose  these 
farther  objections  to  the  plaintiff's  right  of  recovery,  viz : 

1st.  That  the  loss  was  occasioned  by  the  n^ligence  of  plaintiff  and  his  friend 
in  not  locking  the  door  of  their  sleeping  apartment,  and 

2(].  That  the  plaintiff  was  notified  by  the  regulations  of  the  hotel,  posted  in 
the  apartment  occupied  by  plaintiff,  and  in  other  conspicuous  places,  that  the 
proprietors  would  not  be  responsible  for  the  loss  of  money,  watches,  <fec.,  unless 
deposited  in  the  safe  at  the  office  kept  for  that  purpose. 

I.  On  the  first  ground,  the  proof  shows  that  the  plaintiff  and  his  traveling 
companion  on  retiring  to  their  room  on  the  night  of  the  theft,  applied  at  the 
office  and  obtained  the  key  bearing  the  number  of  their  room,  (which  was  in  an 
upper  story  of  the  house,)  that  on  reaching  the  room  it  was  found  that  the  key 
-would  not  unlock  the  door,  the  key  not  throwing  the  bolt  back  ;  that  they  then 
reported  to  the  office  that  the  key  would  not  unlock  the  door ;  that  a  porter  was 
sent  with  a  pass  key,  and  he  also  tried  in  vain  to  unlock  the  door  with  the  key 
famished  plaintiff;  the  room  was  then  unlocked  with  the  pass  key,  when  it  was 
found  that  the  key  handed  plaintiff  would  lockj  but  not  unlock  the  door;  no  other 
key  was  furnished  the  plaintiff,  and  as  his  companion  objected  to  be  locked  up  in 
a  room  which  they  had  no  means  of  unlocking  in  case  of  fire,  it  was  left  unlocked. 
The  defendants  were  fully  notified  of  the  defect  in  the  lock  by  the  information 
communicated  to  the  clerk,  porter  and  chambermaid. 

No  reasonable  man  could  be  expected  to  shut  himself  up  in  an  upper  room  in 
a  large  hotel  without  any  means  of  egress,  and  become  wholly  dependent  upon 
the  casual  presence  of  a  servant  outside  to  open  the  door.  The  neglect  t6  lock 
the  door  is  not  a  fault  which  can  be  imputed  to  the  plaintiff.  The  key  dis- 
covered the  day  after  the  theft  explains  the  discrepancy  between  /.  A.  Hildrdh's 
testimony  and  that  of  plaintiff's  witness. 

n.  At  the  head  of  each  stair-way  a  large  card  was  posted,  cautioning  the 
boarders  to  beware  of  hotel  thieves,  and  requesting  them  to  deposit  all  money, 
jewelry,  watches,  plate,  or  other  valuables,  in  the  safe  at  the  office,  and  notifying 
the  guests,  that  the  proprietors  would  not  be  responsible  for  any  such  articles 
Btolen  from  the  rooms. 
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,  Pm  The  regalations  of  the  hotel  were  posted  in  print  in  each  of  the  roons.    Among 

other  regulations,  is  stated  that  '*  money  and  articles  of  valne  may  be  depouted 
and  a  receipt  taken,  and  no  remnneration  may  be  expected  if  lost  when  otherwise 
disposed  of." 

The  defendents  contend  that  the  inn-keeper  has  the  right  to  say  where  the 
property  Hhall  be  kept  as  a  sequence  of  his  responsibility ;  that  if  he  is  to  be 
held  responsible  as  a  custodian,  he  must  be  permitted  to  guard  the  property  in 
his  own  way,  and  they  derive  this  right  to  limit  the  responsibility  from  the 
Roman  law,  and  cite  the  concluding  paragraph  to  law  7.  Dig.,  lib.  4,  tit  9,  De 
protestatume  exerettoris.    It  is  as  follows :  ' 

Item  si  pradixeritf  et  unusqutsqw  rectortan  res  sims  servet,  neque  damnum  m 
prcataturum,  et  consenserint  vectores  predictiom,  n»n  convenitur. 

It  will  be  observed  in  the  text  cited,  that  the  master  of  the  ship  limits  his  liabilitj 
only  by  the  actual  consent  of  the  passengers.  In  the  present  case,  this  right  is 
claimed  to  the  inn-keeper  without  such  express  consent  of  the  traveler. 

Without  reviewing  the  cases,  or  entering  into  the  prolix  discussions  which  this 
question  has  given  rise,  to  in  France,  EDghind  and  the  United  States,  it  is  sufli- 
cient  to  aay,  that  we  think  the  District  Judge  very  correctly  took  a  distinctioii 
between  articles  of  value  and  those  ordinarily  worn,  together  with  such  small 
'  sums  of  money  as  are  usually  carried  about  the  person.  He  says,  in  condosion : 
"  They  (inn-keepers,)  have  no  right  to  require  a  traveler  to  deliver  up  to  them 
his  necessary  baggage,  his  watch,  which  adorns  his  person  and  is  a  part  of  his 
personal  apparel,  and  the  money  which  he  has  about  him  for  his  personal  use. 
Such  a  regulation  is  contrary  to  law  and  reason.  If  he  had  large  sums  of  moiMj 
or  valuables  the  rules  might  be  different." 

Under  this  view  of  the  case,  which  we  adopt,  it  is  a  matter  of  indifference 
whether  the  plaintiff  did  or  did  not  read  the  notices  posted  in  the  hotel 

The  traveler  who  arrives  at  the  inn  where  ite  intends  to  lodge  during  the  oight, 
ought  not  to  be  required  to  part  with  his  watch  which  may  be  necessary  to  him 
to  r^ulate  his  rising,  or  to  know  when  the  time  of  departure  of  the  moraing 
train  or  boat  has  arrived.  Neither  ought  he  to  be  required  to  deposit  with  the 
inn-keeper  such  small  sums  of  money  as  are  usually  carried  by  the  majority  <4 
persons  in  the.like  condition  in  life  visiting  such  hotel. 

The  innkeeper  should  provide  safe  locks  or  fastenings  to  the  rooms,  and  in  de- 
fault of  the  same,  he  must  be  held  responsible  for  the  loss  of  such  articles  of  ap- 
parel and  small  sums  of  money  as  are  usually  carried  or  worn  by  the  class  of  pe^ 
sons  favoring  the  hotel  wilii  their  patronage. 
The  estimate  of  the  damage  sustained  by  the  phuntiff  is  justified  by  the  proot 
Judgment  affirmed. 
YooaHiRs,  J.,  absent. 
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EsTELLB  Alexandrib,  Wife  of,  Ac,  v.  B.  Saloy  et  al. 

Tbe  deposit  of  tha  mcuMj  in  coart,  after  the  ImtiUitloD  of  ft  bqH  on  *  note,  ta  not  ft  payment  of  the 

note  to  the  creditor  or  to  any  one  authorized  to  receive  it  for  him. 
Whore,  tai  an  act  of  mortgage,  it  was  ttipnlated  that,  in  the  event  of  tbe  note  not  being  paid  at  matn- 

ritj,  tbe  attorney's  fees  for  coUection  shoold  be  paid  by  the  debtor,  bat  it  was  shown  that  the  suit 

for  the  collection  of  the  note  was  unnecessary— Ifeld  ;  That  the  fees  could  not  be  secured  by  the 

creditor. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
A^  A.  Pitaty  for  plaintiff.    O,  &  C.  E.  Schmidt,  for  defendants  and  appel- 
lants. 

Laxd,  J.  The  defendant  was  the  holder  of  a  promissory  note  made  by  the 
plaintiff,  a  married  woman,  payable  to  her  own  order,  and  by  her  endorsed  in 
blank,  for  the  sqm  of  seven  hundred  dollars,  and  secured  by  mortgage  on  certain 
slaves. 

The  defendant  instituted  executory  proceedings  for  the  recovery  of  the  amount 
of  the  note,  and  the  sum  of  seventy  dollars,  attorney's  fees,  which  the  plaintiff  had 
stipulated  in  the  act  of  mortgage  to  pay,  in  the  event  the  note  should  not  be  paid 
at  its  maturity. 

This  suit  was  instituted  to  enjoin  the  execution  of  the  order  of  seizure  and 
sale,  on  the  grounds  stated  in  the  petition,  as  follows  : 

^  "  That  your  petitioner  being  indeb&d  to  one  Joseph  Poud,  in  the  sum  of  one 
doQsand  dolhirs,  secured  by  first  mortgage  on  two  slaves,  and  by  second  mort- 
gage on  the  four  slaves  already  securing  the  above  sum  of  $700  due  to  said 
Salotft  did  apply  to  said  Pouet  and  request  him  to  pay  the  said  note  of  $700  in 
the  hands  of  Saloy,  and  to  become  thereby  heiv  only  creditor  for  the  sum  of  $1700. 
with  mortgage  on  the  six  slaves.  That  said  Pouet  consented  thereto,  and  for  the 
purpose  of  carrying  into  execution  the  above  propositions,  applied  to  said  Saloy 
and  offered  him  the  sum  of  $700,  being  the  amount  of  the  note  held  by  him.  That 
said  Saloy  did  not  then  accept  the  sum  offered  to  him,  but  advised  the  said  Pouet 
not  to  pay  the  said  note  before  protest,  for  fear  of  losing  the  mortgage  rights 
attached  to  the  same,  thereby  leading  the  said  Pouet  into  error  as  to  the  law,  and 
told  him  to  be  quiet,  and  that  as  soon  as  the  note  would  be  protested,  he  would 
advise  the  said  Pouet  of  the  facts,  so  that  he  could  pay  and  retain  his  privilege. 
That  said  Pou£t,  ignorant  of  the  law,  and  reposing  full  confidence  in  the  promise 
of  Saloy  to  inform  him  of  the  protest  of  the  note,  withdrew  without  paying  tbe 
same. 

"  That  on  the  10th  of  February,  1858,  the  said  Pouet ,  having  been  previously 
informed  by  your  petitioner  that  said  note  had  been  protested  on  the  13th,  applied 
to  said  Sahy  at  10  o'clock  A.  M.,  in  order  to  pay  him  the  amount  thereof,  when 
be  was  answered  that  the  note  was  already  in  suit  in  the  Fifth  District  Court  of 
New,  Orleans..  That  said  Pouet  then  went  to  the  Fifth  District  Cou?!;,  where  he 
was  soon  foUowed  by  Saloy,  and  observed  to  him  in  the  presence  of  the  deputy 
*  derk,  that  he  had  acted  wrongly  in  putting  said  note  in  court  so  promptly,  when 
be  knew  that  the  same  would  have  been  paid  on  presentation,  and  he  had  himself 
promised  to  bring  it  to  said  Pouet  immediately  after  protest,  and  the  said  Pouet 
then  offered  again  to  give  his  check  for  the  note  and  protest,  when  he  was  again 
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AuBumwE  prevented  by  said  Saloy  from  so  doing,  under  the  pretext  that  it  was  necessary 
Salot.  to  wait  for  the  Judge,  before  whom  Saloy's  lawyer  would  make  a  motion  to  sab- 
rogate  Pouet  to  all  the  rights  secured  by  the  mortgage. 

"  That  afterwards,  the  said  Pouet  was  informed  for  the  first  time,  by  Salcy't 
own  lawyer,  that,  besides  the  note,  there  was  a  claim  of  $70  for  lawyer's  fees, 
for  filing  the  petition  in  court  and  demanding  the  writ  of  seizure  and  sale.  That 
upon  receiving  information  of  such  a  claim,  petitioner  refused  to  pay  the  same,  or 
to  permit  the  said  Pouet  to  pay  the  same  in  her  name,  inasmuch  as  Saioy  had  no 
business  or  necessity  to  institute  proceedings  against  her  to  obtain  payment  of 
his  note,  and  had  positively  promised  to  inform  Pouett  who  was  then  yoar  peti- 
tioner's agent,  of  the  protest  of  the  note,  which,  if  he  had  fulfilled  his  promise, 
would  have  precluded  the  necessity  of  any  further  proceedings  on  his  part 

"  Petitioner  further  avers,  that  she  had  deposited  in  court  the  sum  of  1703, 
amount  of  note  and  protest,  subject  to  the  demand  of  said  Saloyt  &c." 

The  facts  thus  stated  in  the  petition  were  substantially  proved  on  the  trial  in 
the  court  below,  and  the  District  Judge  perpetuated  the  injunction  and  con- 
demned the  defendant  to  pay  the  sam  of  $75,  attorney's  fees,  and  the  further  sum 
of  3100  dollars  damages  sustained  by  plaintiff,  by  the  wrongful  acts  committed 
by  defendant. 

I.  The  facts  stated  in  the  plaintifiTs  petition  do  not  constitute  a  real  tender  o/ 
payment  of  the  note.  When  the  tender  is  for  money  due,  it  must  be  made  to  the 
creditor  himself,  or  at  his  actual  or  chosen  domicil,  by  the  debtor,  or  by  his  agent 
in  the  presence  of  two  witnesses  residing  in  the  place,  by  tendering  to  such  credi- 
tor the  sum  which  is  due  to  him,  with  the  interest,  and  such  costs  as  he  may  have 
incurred,  and  exhibiting  such  sum  to  him  in  the  presence  of  such  witnesses,  in  the 
current  coin  of  the  United  States.  Code  of  Practice,  407.  DeGoer  v.  Hdlah 
2  An.  496. 

II.  The  deposit  of  the  money  in  court  with  the  clerk  was  not  a  payment  of  the 
note — for  the  reason,  that  it  was  not  a  payment  to  the  creditor t  or  to  any  person 
authorized  by  him,  or  by  a  courty  or  by  law,  to  receive  it  for  him.  C.  C.  2136.  The 
deposit  with  the  clerk  was  after  the  institution  of  the  executory  proceedings,  and 
cannot,  therefoi*e,  affect  the  question  of  the  defendant's  right  to  institute  the 
same. 

It  was,  however,  stated  and  admitted  in  argument,  that  the  defenfant  had  rati- 
fied the  payment  to  the  clerk  by  receiving  the  money  from  him,  and  this  state- 
ment the  court  will  consider  as  true. 

The  defendant  kad  the  legal  rigid  to  institute  suit  on  tJie  note,  at  the  time  of  the 
commencement  of  the  executory  proceedings  and  this  right  continued  until  the 
amount  of  the  note  was  paid  to  the  clerk,  and  ratified  by  him.  It  was  then  extin- 
guished, and  the  injunction  was,  therefore,  rightfully  perpetuated. 

The  question  whether  the  plaintiff  is  bound  to  pay  the  attorney's  fee  of  seventy 
dollars,  stipulated  in  the  act  of  mortgage,  is  independent  of  the  strict  legal  right 
of  the  defendant  to  sue  on  the  note — ^but  depends  on  the  intent  and  meaning  of  the 
parties,  in  making  the  stipulation. 

We  undei'stand  the  stipulation  to  mean,  that  the  plaintiff  should  pay  the  atio^ 
ncy's  fees,  in  the  event  that  a  suit  should  be  necessary  for  the  collection  of  the  note ; 
and  we  are  of  opinion  that  no  such  necessity  existed,  and  that  the  plaintiff  is, 
therefore,  not  bound  to  pay  the  same. 

The  suit  for  the  collection  of  the  note  was  unnecessary,  and  perhaps  ill-natored, 
but  as  the  defendant  had  the  legal  rigid  to  institute  it,  he  cannot  he  condemned  in 
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damages  for  its  exercise.     There  had  been  neither  a  legal  tender,  nor  payment  of 

the  note,  Salot. 

It  18,  therefore,  ordered,  a4judged  and  decreed,  that  the  judgment  be  affirmed 
so  far  as  it  perpetoates  the  iigonction,  and  that  it  be  reversed  so  fEir  as  it  con- 
demns the  defendant  to  pay  seventy-five  dollars  attorney's  fees,  and  one  hondred 
dollars  damages,  and  that  the  plaintiflf  pay  the  costs  of  this  appeal,  and  the  de- 
fendant the  costs  of  the  lower  court. 

VooBaixs,  J.,  absent. 


<4  m 


nm^j 


Maunsel  White  r.  Matthew  Ramsey.  m  ssq 

61    466 

The  appeal  will  be  dismiaed  when  it  is  made  to  appear,  in  the  Sapremo  Gourt,  that  the  appellant  had  14  ~~S2gl 

Tolontarlly  oxecated  the  Judgment  after  taking  his  appeal. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Beale,  J. 
T.  G,  Morgan,  for  plaintiff.  Ehis  ^  McCutdum,  for  defendant  and  appel- 
lant 

Laxd,  J.  A  motion  has  been  made  in  this  case  to  dismiss  the  appeal  taken 
by  the  defendant,  on  the  ground  of  his  voluntary  execution  of  the  judgment  by 
a  payment  in  fall  of  the  principal,  interest  and  costs,  after  the  appeal  was  granted. 

The  record  shows,  that  defendant  took,  in  open  court,  a  suspensive  appeal  from 
the  judgment,  but  that  he  did  not  give  bond  according  to  law,  for  an  appeal  of 
that  character ;  that  an  execution  issued  on  the  judgment,  and  his  property  was 
aeiaed  under  it ;  that  the  seizure  was  released  by  order  of  the  plaintiff's  attorney, 
and  that  the  costs  of  suit  were  paid  to  the  Sheriff. 

The  motion  to  dismiss  alleges  full  payment  of  tlie  judgment,  and  is  a  judicial 
admission  of  the  fietct  in  this  court  by  the  plaintiff,  and  is  sworn  to  by  C.  Kohn, 
representing  himself  to  be  an  authorized  agent  of  the  plaintiff. 

We  are,  therefore,  of  opinion,  that  the  fact  of  payment  sufficiently  appears 
from  the  evidence  in  the  record. 

The  fidlure  of  the  defendant  to  give  bond  for  a  suspensive  appeal,  (in  the  ab- 
seooe  of  proof  or  suggestion  of  his  inability  to  do  so,)  and  his  subsequent  pay- 
raent  of  the  judgment,  constitute  a  voluntary  execution  thereof,  and  extinguished 
his  right  of  appeal.    C.  P.  Art  567. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal  be  dismissed, 
and  that  the  Clerk  of  the  District  Court  enter  satisfaction  in  full  on  the  original 
judgment  in  his  office ;  and  that  defendant  pay  the  costs  of  this  appeal. 

Merrick,  C.  J.,  dissenting.  As  we  have  no  original  jurisdiction,  I  am  of  the 
opinion  that  the  case  ought  to  be  remanded  to  try  the  issue  made  by  the  motion 
to  dismiss. 

Where  the  costs  are  large,  it  might  be  the  interest  of  an  appellee  to  admit 
payment  in  order  to  obtain  a  dismissal  of  the  appeal. 
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E.  HiESTAND  V,  The  City  of  New  Orleans. 

The  city  of  New  Orleana  is  a  poIiUcal  oorporaiion  recognizod  by  tho  Oonstttiitkm  of  the  State,  to  wbicb 
tho  Constitution  has  imparted  a  portioQ  of  the  oxocutlvo  and  Judicial  (Vmctiona  of  the  govornmoDt. 

Tho  Goramon  Ooancil  of  New  Orloons  is  within  the  sphere  of  its  constitutional  and  legal  attribuUoos, 
a  Legislature  ;  and  in  tho  exercise  of  its  power  in  relation  to  tho  collection  of  taxes  doe  to  the  city, 
may  empower  a  porticnlar  individual  to  collect  the  same  for  a  fixed  compensation,  bat  they  have 
tho  right  at  any  time  to  change,  modify,  or  ropool  a  resolution  conferring  such  power,  with  the  sole 
condition,  that  the  city  shall  be  liable  for  any  compensation  earned  ondor  and  in  pursoanco  of  tbo 
resolution  before  its  repeal. 

Tho  repeal  of  such  a  resolution  is  not  the  violation  of  a  contract. 

Tho  commission  of  Ave  per  coot  under  the  Act  of  tho  Legislature  of  1862,  U>  the  Aasistant  City  Attor- 
ney, upon  tax  bills  collected  by  suit,  is  duo  to  tho  ofiicer  who  obtains  tho  Judgment,  and  not  to  the 
one  who  collects  tho  amount  of  it. 

Tho  law  of  hiring  personal  services  for  a  term,  has  no  application  to  such  dealing  between  parties  ;  if 
any  contract  would  bo  thereby  created,  it  would  bo  the  contract  of  mandate,  and  revocable  at  tJie 
will  of  tho  principal.    G.  C.  2997. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hotcell,  J. 
C.  Rosdius,  for  plaintiff.    J.  /.  Michel,  for  defendant  and  appellant. 

Buchanan,  J.  It  is  a  fallacy  to  call  the  resolution  of  the  Common  Council 
of  the  city  of  New  Orleans  of  the  23d  of  May,  1856,  a  contract ;  and  the  re- 
peal of  that  resolution,  a  violation  of  a  contract,  which  subjects  the  corporation 
to  damages. 

The  city  of  New  Orleans  is  a  political  corporation,  as  observed  in  argument 
by  one  of  the  counsel  of  plaintiff-— a  political  corporation  recognized  by  the  Con* 
stitution  of  the  State,  to  which  the  Constitution  has  imparted  a  portion  of  the 
executive  and  judicial  functions  of  the  government,  and  to  which  the  Legislature 
has  communicated  many  legislative  functions ;  among  them,  that  most  important 
of  all,  the  power  of  taxation.  In  fine,  the  city  charter  of  the  20th  of  March, 
1856,  makes  a  systematic  division  of  the  powers  of  this  corporation,  into  legisla- 
tive, executive  and  judicial. 

The  Common  Council  of  New  Orleans  is,  then,  within  the  sphere  of  its  con- 
stitutional and  legal  attributions,  a  Legislature  ;  and  for  the  purpose  of  carrying 
out  the  objects  of  its  organization,  is  necessarily  invested  with  all  power  of  re- 
gulating those  details  which  are  not  specified,  and  which  could  not  be  specified  in 
its  organic  law.  Among  those  details,  are  necessarily  comprised  such  as  relate 
to  the  collection  of  the  taxes,  licences,  fines,  and  other  dues  of  the  city,  so  far  as 
not  provided  for  by  the  city  charter. 

Now,  on  examining  the  am^ioded  charter  of  the  20th  of  March,  1856,  which  was 
in  force  from  the  date  of  its  passage,  we  find  that  all  that  is  said  therein,  in  re- 
lation to  the  enforcement  of  the  payment  of  taxes  due  the  city,  is  contained  in 
the  first  and  second  paragraphs  of  the  107th  section.  Session  Acts  of  1856,  p. 
159.  It  is  there  enacted,  that  the  Treasurer  shall  put  in  suit,  on  the  second 
Monday  of  May  in  each  year,  in  a  court  or  courts  of  competent  jurisdiction,  all 
unpaid  bills  for  taxes  levied  upon  property  assessed ;  and  that  such  suits  rIiaII 
be  prosecuted  in  a  particular  form. 

But  there  is  nothing  in  this  charter  declaring  that  any  particular  law-officer  of 
the  city  shall  be  charged  with  the  professional  management  of  suits  for  taxes, 
nor  that  any  particular  compensation  shall  be  allowed  for  their  collection.    The 


Digitized  by  VjOOQ IC 


'    NEW  ORLEANS.  APRIL,  1859.  S31 

third  paragraph  of  the  same  section  of  the  charter,  is  more  explicit  on  those  sub-       HnwAro 
jects,  in  relation  to  the  collection  of  fines  and  licences  due  the  city,  which,  says    NswOruusb. 
that  paragraph,  are  to  be  collected  by  the  Assistant  City  Attorney,  who  shall 
receive,  as  compensation  for  such  services,  ten  per  cent.,  to  be  paid  by  the  party 
in  default. 

Whether  this  distinction  in  the  provisions  of  the  charter  in  relation  to  the  two 
classes  of  city  dues,  has  been  made  by  the  lawgiver  ex  industrial  as  was  in- 
timated in  argament  by  one  of  the  learned  counsel  for  plaintiff,  or  whether  it 
was  the  result  of  inadvertence,  is  of  no  great  consequence. 

It  suffices  that  the  charter  is  silent  on  the  subject  now  under  consideration,  to 
make  the  legislative  control  of  these  details  by  the  Common  Council,  attach. 
The  resolution  of  the  23d  of  May,  1856,  was  an  exercise  of  that  control.  That 
resolution  consists  of  two  sections.  The  first  provides :  "  That  E.  Hiestand^ 
Assistant  City  Attorney,  be,  and  he  is  hereby  authorized  to  make  up,  for  the 
city  of  New  Orleans,  a  tabular  statement  showing  the  condition  of  each  suit  for 
tax  bills,  due  the  city  for  the  years  1852  and  1853,  the  same  to  be  submitted  to 
the  Common  Council." 

The  second  section  is  as  follows :  ''  Be  it  further  resolved,  that  he  is  hereby 
empowered  to  collect  the  same,  making  up  his  reports  monthly,  and  paying  tho 
amounts  collected  into  the  City  Treasury,  for  which  services  he  shall  be  entitled 
to  receive,  as  full  compensation,  ten  per  cent,  on  the  amount  collected  ;  he,  in  all 
cases,  to  pay  the  costs  for  which  the  city  may  be  liable,  for  attempting  to  enforce 
payment  of  the  same." 

We  observe,  that  in  this  resolution,  the  plaintiff  is  mentioned  by  name.  But 
that,  we  conceive,  by  no  means  restrained  the  Common  Council  in  the  exercise 
of  their  legislative  functions.  Whether  it  was  made  the  duty  of  the  Assistant 
City  Attorney,  or  of  E,  Hiestand,  the  Assistant  City  Attorney,  or  of  E.  Hies- 
tandj  or  any  other  named  person,  without  an  official  designation,  to  make  the 
tabular  statement  of  tax  suits,  and  whether  this  or  that  person,  official  or  other- 
wise, was  empowered  to  collect  the  tax  bills  due  the  city  for  1852  and  1853,  or 
for  any  other  years,  the  Common  Council,  as  the  body  in  whom  the  legislative 
power  of  the  city  of  New  Orleans  was  vested  by  the  third  section  of  the  charter, 
had,  in  our  opinion,  the  absolute  and  uncontrolled  right  to  change,  modify  and 
repeal,  at  any  time  that  to  it  might  seem  meet,  the  said  resolution  and  all  its 
parts  ;  with  the  sole  condition,  that  the  city  should  be  liable  for  the  payment  of 
any  compensation  that  had  been  earned  under  and  in  pursuance  of  the  resolution 
previous  to  its  modification  or  repeal. 

When,  therefore,  the  Common  Council,  by  its  resolution  of  the  14th  of  No- 
vember, 1856,  authorized  F,  C,  LamUet  Assistant  City  Attorney,  to  collect  the 
amount  of  judgments  obtained  since  the  Consolidation  Act,  in  favor  of  the  city  of 
New  Orleans,  by  his  predecessor  in  office,  and  allowed  him  a  compensation  of 
two-and-arhalf  per  cent,  for  making  such  collections ;  and  when,  in  the  same  re- 
solution, all  resolutions  or  ordinances  contrary  thereto,  were  repealed,  the  council 
acted  within  the  purview  of  its  l^islative  authority  in  the  premises,  and  the 
plaintiff  has  no  legal  right  to  complain  of  its  action,  much  less  to  charge  that 
action  as  a  violation  of  a  contract. 

We  shall  next  proceed  to  inquire  what  are  the  particulars  of  the  demand  of 
plaintiff  against  the  defendant  in  this  action. 

First,  plaintiff  alleges  that,  while  holding  the  office  of  Assistant  City  Attor- 
ney, he  collected  and  paid  into  the  city  Treasury  the  sum  of  forty-nine  thousand 
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HmrAjcD  three  hundred  and  forty-eight  dollars,  proceeds  of  jadgmenU  obtained  by  his  pre- 
Nkw  oubajib.  deoeasor  in  (^oe,  npon  tax  bills  for  city  taxes  for  the  years  1852  and  1853,  (the 
commissions  for  obtaining  which  judgments,  plaintiff  admits  his  said  predecessor 
is  entitled  to,)  for  the  collection  and  payment  of  which  sum  plaintiff  has  received 
nothing ;  and  his  services  therefor  are  charged  in  his  petition  as  being  reasonably 
worth  a  commission  of  five  per  centum  on  the  amount  so  collected  and  paid ; 
which  commission  amounts  to  the  sum  of  two  thousand  four  hundred  and  sixty- 
seven  dollars. 

This  item  of  plaintiff's  claim  is  inadmissible.  It  was  decided  by  this  court,  iu 
Heistand  v.  Lahatt,  II  An.  30,  that  the  commission  of  five  per  cent.,  under  the 
Act  of  1852,  to  the  Assistant  City  Attorney,  upon  tax  bills  collected  by  suit, 
was  due  to  the  officer  who  obtained  the  judgment,  and  not  to  him  who  collected 
the  amount  of  that  judgment.  There  is  nothing  in  that  law  which  imposes  up- 
on the  city  the  payment  of  a  second  commission  of  five  per  centum,  and  tJie 
claim,  as  for  a  qmnUum  meruit,  cannot  be  allowed. 

The  plaintiff  must  be  considered  as  having  accepted  office,  with  reference  to 
the  legislation  regulating  the  duties  and  the  emoluments  of  the  office  which  he 
accepted. 

The  plaintiff  next  claims  ten  per  cent  commission  on  the  sum  of  $8,378  05, 
collected  and  paid  into  the  City  Treasury  by  him,  under  the  resolution  of  23d  May, 
1856,  above  recited.  The  proof  sustains  this  claim,  which  was  allowed  by  the 
judgment  of  the  District  Court. 

The  next  item  is  a  cUiim  of  twenty-five  thousand  dollars  as  damages  for  an  al- 
leged viohition  of  a  contract,  being  ten  per  cent  on  the  total  amount  of  outstand- 
ing and  uncollected  taxes  due  the  city  for  the  years  1852  and  1853,  and  which 
alleged  viohition  of  contract  consists  in  the  passage  of  the  resolution  of  the  14th 
of  November,  1856,  above  alluded  to. 

We  have  already  disposed  of  this,  by  far  the  most  important  portion  of  plain- 
tiff's demand,  in  the  commencement  of  this  opinion. 

We  will  add,  that  the  law  of  the  hiring  of  personal  services  for  a  term,  and 
the  decisions  upon  that  subject  cited  in  argument,  have  no  application  to  the 
dealings  between  the  parties  to  this  suit,  which,  if  a  contract  at  all,  would  be  the 
contract  of  mandate ;  a  contract  essentially  revocable  at  the  will  of  the  princi- 
pal.   C.  C.  2997. 

It  is,  therefore,  a4judged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 

Mesrick,  C.  J.  Without  aasentmg  to  all  the  reasoning  <tf  the  court  in  its 
opmion,  I  ooncnr  in  the  decree  pronounced  by  the  nujority  of  the  court 

YooBHiEs,  J.,  absent 
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j4  g^ 
H.  Hereford  v.  Y.  Babin,   Sheriff.  •W8  «» 

The  District  Gcmrt  of  the  parish  where  a  saccesslon  has  been  opened  and  Is  in  dne  course  of  administra- 
•  tiOD,  lias  exclosiTe  Jurisdiction  of  a  claim  against  the  succession. 

A  party  baa  no  right  to  enjoin  Uie  execuUon  of  a  Judgment,  absolute  and  unconditional  as  to  the  mat- 
ters it  professed  to  decide,  during  a  litigation  as  to  other  matters  in  controversy  reserved  by  the 
Judgment. 

An  unUquSdatod  clahn  cannot  be  pleaded,  by  way  of  compensation  and  injunction,  against  a  Judg- 
ment. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Baton  Boage,  BeaU,  J. 
A,  M,  Dunuj  for  plaintiff  and  appellant.     T.  G,  Morgan,  for  defendant. 

Buchanan,  J.  Li  June,  1854,  a  judgment  was  rendered  by  the  District  Conrt 
of  East  Baton  Roage,  in  the  suit  of  Leverich,  Curator  of  Walthy  v.  Amo$  Adams 
and  Harriet  Hereford,  upon  certain  contracts  and  money  transactions  between 
those  parties,  in  relation  to  a  sugar  plantation  and  its  cultivation ;  by  which 
judgment  it  was  decreed  that  the  plaintiff  recover  of  the  defendant,  Adams,  sever- 
ally, a  certain  sum  of  money,  with  interest — of  the  defendant,  Hereford,  severally, 
another  sum  of  money,  namely,  $3846  66,  with  interest — of  the  defendants,  A/lams 
and  Hereford,  jointly,  another  sum,  being  ten  thousand,  three  hundred  and  seventy 
dollars,  with  l^;al  interest  from  the  8th  December,  1851,  until  paid ;  and  that  the 
rights  of  Amos  Adams  and  of  Mrs.  Harriet  Hereford,  if  any  they  have,  to  recover 
of  the  estate  of  Edward  /.  Walsh,  any  sums  due  to  them  for  the  use  and  hire  of 
their  slaves,  horses,  mules,  &c.,  &c.,  in  making  or  assisting  to  make  and  take  off 
the  crops  of  sugar,  &c,  made  on  the  Highland  plantation  be  reserved  to  them,  to 
>»e  enforced  in  due  coui'se  of  law.  \ 

In  May,  1855,  the  Supreme  Court,  on  appeal,  affirmed  the  said  judgment  of 
the  District  Court,  with  the  exception  of  that  portion  which  condemned  Mrs, 
Hereford  to  pay,  severally,  $3846  66,  with  interest 

Execution  issued  from  the  District  Court  against  Mrs,  Hereford,  upon  the 
judgment  thus  affirmed,  for  95185,  with  interest,  being  the  one-half  of  the  sum 
in  which  there  had  been  judgment  jointly  against  herself  and  Amos  Adams. 

The  present  suit  was  commenced  by  injunction  of  said  execution.  Mrs,  Here- 
ford claims  in  her  petition  to  be  creditor  of  the  succession  of  Walsh,  plaintiff  in 
execution,  for  the  matteirs  reserved  in  the  judgment  of  the  District  and  Supreme 
Courts ;  that  she  have  judgment  against  Walsh's  estate  for  such  indebtedness ; 
and  that  the  amount  of  sudi  judgment  be  imputed  to  the  payment  of  the  judg- 
ment rendered  against  her,  and  upon  which  the  execution  had  issued. 

The  defendant  in  injunction,  plaintiff  in  execution,  pleads  : 

1st  "  That  the  District  Conrt  of  East  Baton  Rouge  is  without  jurisdiction  of 
a  daim  against  the  succession  of  Walsh,  which  is  opened  and  in  course  of  admin- 
istration, in  the  Second  District  Court  of  New  Orleans. 

2d.  That  the  writ  of  fieri  facias,  which  is  enjoined,  issued  upon  a  final  judg- 
ment of  the  Supreme  Court,  duly  enregistered  and  made  executory  in  this  court ; 
that  said  judgment  of  the  Supreme  Court  is  absolute  and  unconditional,  as  to  the 
matters  it  profbases  to  decide,  and  its  execution  cannot  be  enjoined  by  the  plain- 
tiff while  litigating  other  matters  in  controversy,  which  the  judgment  has  re- 
served. 
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HKB0OHD  3d.    That  the  all^atioDS  of  the  plaintiff's  petition,  on  which  an  injanction 

Bahb.  was  prayed,  constitute  a  plea  of  compensation,  which,  as  the  petition  shows,  is  an 
unliquidated  demand,  and  cannot  be  set  up  by  way  of  injunction  against  a  judg- 
ment. 

And  prays,  that  the  suit  be  dismissed,  and  the  injunction  dissolved,  and  for 
judgment  against  the  principal  and  surety  in  the  injunction  bond  for  twenty  per 
cent,  damages  under  the  statute,  and  for  five  hundred  dollars  special  damages  for 
counsel  fees. 

It  appears  from  the  petition  and  firom  the  documents  annexed,  that  the  succes- 
sion of  EdvxLrd  G,  Walsh  is  opened  and  in  course  of  administration,  in  the  parish 
of  Orleans,  as  all^^ed  in  the  exception.  This  fact  was  also  admitted  on  the  trial 
of  the  exceptions. 

The  declinatory  exception  was  well  founded.    C.  P.  164, 1 2 ;  924,  { 13 ;  986. 

Upon  the  second  plea  of  defendants : 

The  right  of  a  party  to  enjoin  the  execution  of  a  judgment,  absolute  and  un- 
conditional  as  to  the  matters  which  it  professed  to  decide,  during  the  litigatioQ 
of  other  matters  in  controversy,  which  the  judgment  has  reserved,  was  expressly 
denied  in  Henderson  v.  Wilcox,  2d  An.  602 ;  which  was  a  suit  commenced  by  in- 
junction of  the  judgment  in  Wilcox  v.  Henderson^  7  Rob.  328,  under  circam- 
stances  precisely  similar  to  those  of  the  present  case. 

Upon  the  third  plea  : 

The  claim  set  up  in  plaintiff's  petition  is  evidently  in  the  nature  of  compensa- 
tion or  offset  of  the  judgment  of  defendant ;  for  the  prayer  of  the  petition  is,  that 
they  be  imputed  to  the  payment  of  that  judgment.  Now,  it  is  an  elementary 
principle,  that  compensation  only  takes  place  between  the  debts  which  are  equally 
liquidated  and  demandable.  G.  C.  2205.  As  a  consequence  of  this  principle,  it 
is  the  settled  jurisprudence  of  this  court,  that  an  unliquidated  claim  cannot  be 
pleaded,  by  way  of  compensation  and  injunction,  against  a  judgment.  10th  An. 
721  and  734. 

The  appellee  prays  that  the  judgment  of  the  District  Court  be  amended,  by  al- 
lowing him  five  hundred  dollars  as  special  damages  for  counsel  fees,  in  addition  to 
the  allowance  of  damages  by  the  judgment  of  the  District  Court.  We  think  the 
circumstances  of  the  case  entitle  him  to  the  relief  sought,  to  the  extent  of  two 
hundred  and  fifty  dollars. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Coart 
be  amended ;  that  the  injunction  herein  issued  be  dissolved,  and  that  the  defend- 
ant, William  E.  Leverich,  curator  of  the  estate  of  Edtoard  J,  Walsk,  recover  of 
Harriet  Hereford  and  William  F,  Tunnard,  in  solido,  six  hundred  dollars  as  dam- 
ages, and  interest,  at  the  rate  of  eight  per  cent,  on  the  judgment  enjomed,  torn  the 
date  of  the  injunction  (26th  of  Jane,  1857)  until  paid,  together  with  costs  in 
both  courts. 

VooBHiBs,  J.,  absent 
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C.  J.  BaKSTOW  v.  J.   B.   MURISON. 

Where  a  boat  is  ongagod  to  tako  froight  on  tbo  ICissteslppi  rlTor,  and  the  exact  time  of  the  delivery  is 
not  stipulated,  a  reasonable  time  mast  bo  allowed  on  the  arrival  of  the  boat,  for  the  transporta- 
tion of  the  freight  to  the  banlc  of  the  river. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
SmgUton  <ft  Clack,  for  plaintifir  and  appellant    Lacy  ^  Upton,  for  defen- 
dant. 

Cole,  J.  Plaintiff  sues  defendant  for  S625,  the  price  of  the  freight  for  five 
hundred  barrels  of  molasses,  which  he  had  agreed  to  ship  in  plaintiff's  boat,  the 
"  Bapides";  the  molasses  was  to  be  delivered  to  the  boat  at  the  plantation  of 
/.  N.  Brown,  in  the  parish  of  Iberville,  and  to  be  thence  carried  to  St.  Louis. 

Defendant  called  in  warranty  Oakey,  Hawkins  <t  Co,,  from  whom  the  boat  had 
received  an  order  for  the  molasses  on  Brown, 

There  was  judgment  for  defendant  and  the  warrantors,  and  plaintiff  has  ap- 
pealed. 

The  evidence  establishes  that  the  steamer  ''  Bapides  "  landed  at  the  mouth 
of  Bayou  Manchac,  about  a  half-mile  above  the  landing  of  the  plantation  of 
Brown, 

The  molasses  was  at  the  sugar-house,  ready  for  hauling  to  the  landbg,  at  the 
time  of  the  arrival  of  the  "  Rapides." 

Mr.  Brown  informed  the  clerk  of  the  boat,  who  showed  the  order  for  the  mo- 
lasses, that  it  would  not  exceed  from  half  an  hour  to  an  hour  to  get  the  first  loads 
to  his  landing ;  and  after  that,  the  barrels  would  arrive  at  the  landing  as  fast  as 
they  could  be  rolled  aboard  the  boat,  that  he  would  at  once  conunence  hauling 
with  ten  mule  carts. 

The  boat  declined  waiting. 

The  District  Judge,  in  his  opinion,  says,  '*  I  am  led  to  conclude,  from  all  the 
circumstances  connected  with  this  contract,  that  the  boat  did  not  want  the  freight 
at  the  rate  stipulated,  and  in  order  to  free  herself  from  responsibility,  took  advan- 
tage of  the  fact  that  the  freight  was  not  on  the  levee  for  delivery  at  the  time  of 
her  arrival." 

There  was  no  time  stipulated,  that  the  boat  was  to  wait,  in  case  the  molasses 
was  not  ready. 

It  is  impossible  for  a  planter  to  know  the  exact  time  that  a  boat  will  arrive  for 
the  purpose  of  taking  molasses  or  sugar. 

In  the  absence  of  a  contract  specifying  the  exact  time  of  delivery,  we  are  of 
opinion  that  a  half-hour  or  an  hoar  is  not  an  unreasonable  time  for  a  steamer 
bound  to  St  Ix>uis  to  wait,  for  a  large  quantity  of  molasses  to  be  shipped  from 
the  coast  of  the  Mississippi  river,  in  this  State,  to  St.  Louis. 

The  testimony  also  shows,  that  in  contracts  of  the  character  under  con- 
sideration, an  hour  or  two  is  not  an  unusual  time  to  wut  for  the  reception  of 
the  freight 

Judgment  affirmed,  with  costs. 

YooBHiBS,  J.,  absent 
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E.  SuRGi  V.  James  Calder  et  al. 

In  a  suit  against  the  curator  of  a  succession ,  in  which  a  question  of  title  ttetween  the  Buoccsioo 
and  a  third  party  is  involved,  the  attorney  of  absent  heirs  has  no  authority  to  file  an  answer,  mak- 
ing a  different  issue  from  the  one  presented  by  the  answer  of  the  corator. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
C.  Redmondj  lor  plaintiff  and  appellant.    F.  HayneSy  for  defendant. 

Merrick,  C.  J.  This  suit  is  brought  to  restrain  the  defendant,  who  was  the 
curator  of  E.  N,  Collins'  succession,  from  selling  five  mules  and  six  drays,  alleged 
to  be  the  property  of  defendant. 

The  attorney  for  the  absent  heirs,  as  well  as  the  curator,  answered  the  petition. 

The  District  Court  being  of  the  opinion  that  the  plaintiff  had  failed  to  prove 
the  identity  of  the  property,  rendered  judgment  in  favor  of  defendant,  and  plain- 
tiff appeals. 

Since  the  appeal  has  been  pending,  James  Calder  has  died,  and  John  Coles  has 
been  appointed  a  curator  to  E.  N,  Collins'  succession,  and  made  himself  a  party 
to  this  appeal. 

We  are  of  the  opinion  that  the  District  Judge  erred  in  deciding  against  the 
plaintiff  on  the  question  of  the  identity  of  the  property.  The  case  must  he  de- 
cided upon  the  answer  of  the  curator  of  the  succession,  and  not  upon  the  general 
denial  of  the  attorney  of  the  absent  heirs.    C.  P.  122. 

The  answer  of  the  curator,  who  alone  has  capacity  to  form  the  contestatio  litis, 
and  stand  in  judgment  on  a  question  of  title  between  the  succession  and  a  third 
party,  admits,  as  we  think,  the  identity  of  the  mules,  drays,  &c.,  claimed,  with 
those  sold  by  Barrett  to  plaintiff.  Now,  when  plaintiff  shows  a  notarial  act  of 
sale  from  Collins  to  Barrett  <&  FUzsimmons,  a  verbal  release  from  the  latter  to 
Barrett,  and  a  sale  from  Barrett  to  the  plaintiff,  he  exhibits  a  prima  facia  title  to 
the  property  in  question. 

The  burden  is  then  upon  the  defendant  to  defeat  such  title  by  the  proper  aver- 
ments and  proof. 

In  this  case,  we  think  the  defendant  should  be  peimittod  to  amend,  by  showing 
the  insolvency  of  the  succession,  and  that  the  sales  are  fraudulent  or  simulated,  if 
such  be  the  fact. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  District  Court  be  avoided  and  reversed ;  that  the  present  defendant  have 
leave  to  amend  the  answer,  and  that  the  case  be  remanded  for  a  new  trial,  and 
further  proceedings  according  to  law,  the  curator  of  the  succession'  of  E.  N,  Col- 
lins, deceased,  as  such,  paying  the  costs  of  the  appeal. 

YooRHiBS,  J.,  absent. 
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Antonio  Hernandez  v.  His  Creditors. 

When  property  is  gold  at  Sboriff 's  sale,  and  the  party  caosing  the  sale  to  be  made  is  not  able  to  put 
the  parchaaer  In  the  enjoyment  of  the  premises,  nor  of  the  rents,  he  has  a  right  to  refuse  payment 
of  the  price. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
DuTont  <ft  Homor,  for  plaintiff  and  appellant.     C.  Rosdius,  for  defendant. 

Land,  J.  On  the  17th  of  Jane,  1858,  the  Sheriff,  by  virtae  of  an  order  of 
court,  adjudicated  to  Bernardo  Rodriguez  the  fixtures  and  unexpired  term  of  the 
lease  of  the  property,  at  the  comer  of  Qravier  and  St.  Charles  streets,  in  this  city, 
for  the  price  of  three  thousand,  six  hundred  and  fifty  dollars. 

The  purchaser  refused  to  pay  the  price  of  abjudication,  and  the  syndic  of  the 
creditors  of  the  insolvent  took  a  rule  on  him,  to  show  cause  why  he  should  not 
comply  with  the  contract. 

The  answer  of  the  purchaser  is  as  follows  : 

"  That  he  has  been  always  ready  and  willing  to  comply  with  the  terms  and  con- 
ditions of  the  adjudication  of  said  lease  as  soon  as  the  said  syndic  shall  put  him 
in  possession  of  the  premises  leased  ;  that  the  greater  portion  of  said  premises  is 
in  the  possession  of  tenants,  who  claim  to  have  a  right  to  retain  the  occupancy 
and  enjoyment  of  said  premises  until  the  first  of  November  next,  under  a  lease 
from  said  Hernandez,  to  whom  said  tenants  allege  that  they  have  given  their 
notes  for  the  rent  up  to  said  period,  which  notes  said  tenants  allege  they  have 
discounted,  and  that  they  are  not  bound  to  pay  any  rent,  nor  to  quit  said  premises 
until  the  first  of  November  next." 

The  facts  of  the  sub-letting  of  the  premises  by  the  insolvent,  the  giving  of  pro- 
missory notes  for  the  rents,  and  the  transfer  or  sale  of  them  by  the  insolvent,  and 
the  possession  of  the  premises  by  the  sub-tenants,  as  alleged  in  the  answer,  were 
proved  on  the  trial  of  the  rule. 

-  The  purchaser  was  entitled  to  the  possession  and  enjoyment  of  the  premises,  for 
the  unexpired  term  of  the  lease,  or  at  least  to  the  rents  for  the  unexpired  term. 
But  in  consequence  of  the  sub-letting  by  the  insolvent,  and  the  possession  of  the 
sub-tenants,  and  the  payments  of  the  rents  in  advance,  the  syndic  could  neither 
put  the  purchaser  in  the  enjoyment  of  the  premises,  nor  of  the  rents,  and  was, 
therefore,  unable  to  comply,  on  his  part,  with  the  terms  and  conditions  of  the  ad- 
judication, and  the  purchaser  had  the  right  to  refuse  payment  of  the  price. 

The  District  Judge  deducted  from  the  price  of  adjudication  the  amount  of  rents 
paid  by  the  sub-tenants  in  advance,  and  rendered  judgment  against  the  purchaser, 
for  the  balance  of  the  price. 

This  judgment  has  been  acquiesced  in,  without  prejudice  to  the  right  of  appeal, 
and  will,  therefore,  be  affirmed. 

Judgment  affirmed,  with  costs. 

Yoo&HiEs,  J.|  absent 
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W.  T.  Davis  v.  A.  Grailhe. 

A  party  who  exercises  his  right  of  making  a  wall,  one  in  common,  cannot  resist  the  demand  of  his 
neighbor  who  erected  the  same,  for  one-half  ctf  its  valae,  although  ho  may  hare  a  claim  to  tho  soil 
apon  which  more  than  one-half  of  the  wall  was  ballt. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hoteell,  J. 
Durant  &  Homar,  for  plaintiff.    /.  <ft  E.  Bermvdez,  for  defendant  and  ap- 
pellant. 

CoLB,  J.  Plaintiff  snes  to  recover  from  defendant  the  valae  of  one-half  of  a 
party-wall,  with  interest  f^om  the  1st  of  October,  1856,  the  day  the  latter  exer- 
cised the  right  of  making  petitioner's  wall  one  in  common. 

Defendant  knew,  when  he  commenced  building  his  hoose,  that  more  than  one- 
half  of  the  wall  bailt  by  plaintiff  was  on  this  land.  He  was  also  present  when 
the  wall  was  being  erected,  and  made  no  objection. 

Plaintiff  appears  to  have  acted  in  good  faith. 

The  District  Court  was  of  opinion  that  the  defendant  was  liable  for  one-half 
of  the  cost  of  the  wall,  without  prejudice  to  the  ownership  of  the  land  upon 
which  it  is  built.    Defendant  has  appealed. 

Plaintiff  having  erected  his  house  before  the  defendant  built  his,  was  entitled 
to  rest  one-half  of  his  wall  on  the  land  of  defendant.  He  could  not,  however, 
have  compelled  his  neighbor,  the  defendant,  to  have  contributed  to  the  raismg  of 
the  wall.  If  the  latter  had  been  willing  to  have  contributed  one-half  of  the  ex- 
pense for  its  erection,  then  it  would  have  become  a  wall  in  common  between 
the  plamtlff  and  defendant  The  latter  having  not  offered  to  contribute,  still 
preserved  the  right  of  making  it  a  wall  in  common,  by  paying  to  the  pUuntiff  the 
half  of  the  cost  of  its  construction.    C.  C.  Art  671,  672. 

When  the  defendant  became  cognizant  that  more  than  one-half  of  the  wall 
was  upon  his  land,  he  had  the  right  to  keep  it,  or  to  compel  the  plaintiff  to  take 
away  and  demolish  the  part  of  the  wall  on  his  land,  which  exceeded  one-half  of 
its  width. 

In  the  former  event,  he  would  have  owed  to  the  plaintiff  the  reimbursement  of 
the  value  of  its  materials  and  of  the  price  of  workmanship,  without  any  regard 
to  the  greater  or  less  value  which  the  soil  might  have  acquired  thereby.  In  the 
latter  case,  the  part  of  the  wall  on  his  land,  exceeeding  one-half  of  its  width, 
would  have  been  demolished  at  the  expense  of  plaintiff,  without  any  compensa- 
tion.   C.  C.  Art.  500. 

Supposing  that,  under  Article  680,  defendant  has  the  right  of  making  the 
plaintiff  pay  the  excess  of  his  soil  occupied  by  the  wall  over  one-half  of  the 
width  of  the  wall,  still  he  has  not  brought  himself  within  the  provisions  of  this 
Article,  or  that  of  Article  500. 

He  has  exercised  the  right  of  making  the  wall  one  in  common,  when  he  knew 
that  it  was  built,  as  he  admits  in  his  answer,  more  on  his  land  than  it  ought  to  have 
been.  He  did  not,  however,  before  building  his  house  and  using  the  wall  of 
plaintiff,  as  one  in  common,  avail  himself  of  his  privileges,  and  upon  the  trial,  he 
did  not  even  prove  the  value  of  his  soil,  exceeding  one-half  of  the  width  of  the 
wall,  which  is  occupied  by  it  Under  these  circnmstanoea,  plaintiff  cannot  be 
prevented  from  recovering  one-half  of  the  value  of  the  wall,  without  prejudice  to 
any  rights  that  defendant  may  have  to  the  soil  upon  which  more  than  one-half  of 
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the  wall  is  bailt  Pardessos,  Servitades,  No.  154 ;  Solon,  Traite  de  Seryitudes  ^^^ 
reelles,  No.  141.  1  Ddvincourt,  p.  554 ;  2  Marcade,  p.  581,  Bouchard  v.  Croc  ;  GBAilflH 
SLrey,  1838,  2, 159. 

Jadgment  affirmed,  with  costs. 

YooEHiES,  J.,  absent. 


G.  S.  Hawkins,  Administrator,  v.  C.  McVae,  Liquidator. 

Iho  wife  was  bound  in  tdlido  with  bor  hnsband  in  an  act  of  mortgage  to  secore  a  subscription  to  the 
capital  stock  of  the  Clinton  and  Port  Hudson  Batlroad  Company,  to  which  mortgage  tho  State  of  lion- 
istena  was  subrogated.  Tbo  State  afterwards  caused  the  property  to  be  sold  under  execution  against 
the  husband,  as  a  de(kultlng  Tax  Oollecior,  and  the  wife,  through  the  intervention  of  a  third  person » 
became  the  purchaser  at  the  sale.  Udi :  that  such  a  sale  did  not  extinguish  the  mortgage  of  the 
State. 

Where  tho  production  of  a  certificate  of  mortgage  is  waived,  notice  of  mortgages  existing  of  record 
will  be  prcsomed. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Railiff,  J. 
.    Hardesty  d&  JTeenan,  for  plaintiff.     S.  E.  Bunion,  for  defendant  and  appel- 
lant 

Buchanan,  J.  The  pUuntiff,  bearer  of  a  second  mortgage,  sues  the  defendant 
id  have  a  prior  mortgage  erased  and  cancelled,  on  the  ground  that  it  has  been 
eztingoished  by  the  act  of  the  mortgagee.  The  property  is  in  the  hands  of  the 
mortgagor. 

The  first  mortgage  is  one  which  was  granted  by  John  W.  Hays  and  his  wife 
Catharine  Hays,  on  the  15th  June,  1838,  to  the  Clinton  and  Port  Hudson  Rail- 
road Company,  to  secure  a  subscription  by  the  mortgagors  to  the  capital  stock  of 
the  said  corporation. 

In  1852,  John  W,  Hays  was  sued  by  the  State  of  Louisiana,  as  a  defaulting 
Tax  Collector,  and  this  property  was  seized  in  execution  of  that  judgment  It 
was  sold  on  twelve  months  credit,  nominally  to  B.  M,  G,  Brown  ;  but  the  real  pur- 
chaser was  Mrs.  Catharine  Hays,  as  we  learn  from  the  recitals  of  a  subsequent 
ooDTeyance  of  the  property  from  Brotim  to  Mrs,  Hays. 

It  was  admitted  on  trial,  that  the  Clinton  and  Port  Hudson  Railroad  Company 
**  mortgaged,  and  pledged,  and  subrogated  the  State  of  Louisiana,  on  the  19  th 
day  of  June,  1839,  among  others,  to  the  mortgage  of  Hays  and  wife,"  and  it  was 
agreed,  "  that  any  copy  of  said  act,  embraced  in  appeals  from  this  court,  may  be 
used  and  referred  to,  if  desired,  by  either  party." 

Upon  this  admission,  it  is  contended  by  plaintiff,  that  the  State  is  the  party 
who  held  the  stock  mortgage  of  Hays  and  wife,  at  the  time  of  the  sale  under  exe- 
cution ;  and  that  the  State,  haying  exercised  the  right,  given  it  by  Article  685  of 
the  Code  of  Practice,  of  having  the  property  sold  to  satisfy  a  debt  of  inferior 
rank  to  the  said  mortgage,  has  thereby  released  the  mortgage.  The  legislative 
and  jodicial  history  of  the  Clinton  and  Port  Hudson  Raihroad  Company,  is  offi- 
cially known  to  us;  and  the  agreement  above  copied,  made  by  the  parties  on 
Mai,  qiedally  authorizes  us  to  look  into  the  records  of  other  appeals,  having 
refercDoe  to  the  subrogation  of  the  State  to  the  stock  mortgages  of  this  corpora- 
tion. 
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Hiwron  In  the  case  of  the  Gas  Light  Company  y.  Bennett,  6  An.  457,  Judge  Rost 

MbViA.  reviewed  the  legislation  on  the  subject  of  the  stock  mortgages  of  the  Clinton  and 
Port  Hudson  Railroad  Company.  Those  mortgages  are  shown  by  him,  to  be  of 
two  classes — ^the  first,  given  for  the  stock^subscribed  under  the  amended  charter 
enacted  in  1834, — the  second,  for  that  subscribed  under  the  Act  of  1837.  The 
first  class  of  mortgages,  is  for  the  benefit 'of  the  holders  of  bonds  of  the  Com^mov. 
The  second,  is  the  security  of  the  State  for  reimbursement  of  a  loan  of  9500,000, 
made  by  the  State  to  the  Company. 

The  mortgage  of  Hays  and  wife,  belongs  to  the  second  of  these  two  dasses ; 
and  the  State,  in  virtue  of  its  subrogation,  had  the  right  to  pursue  the  foreclosare 
of  this  mortgage,  for  contribution  to  the  objects  of  the  contract ;  but  this  could 
only  be  done  through  the  liquidator  appointed  in  pursuance  of  law,  to  settle  the 
afiOiirs  of  the  Company.  See  the  case  of  Bennett  in  6  An.  already  quoted ;  and 
that  of  the  Gas  Light  Company  v.  Haynes,  7  An.  114.  For  the  mortgage  of 
Hays  and  wife  was  connected  with,  and  contingent  upon,  the  general  administn- 
tion  of  the  affairs  of  this  insolvent  corporation,  and  cannot  be  confounded  with 
the  other  personal  obligation  of  one  of  the  mortgagors,  J(An  W,  Hays,  as  Col- 
lector of  Taxes ;  with  which  obligation  the  liquidator  had  nothing  to  do,  its 
enforcement  being  the  duty  of  a  distinct  officer.  Neither  the  process  verbal  of 
abjudication,  nor  the  Sheriff's  deed  to  Brown  are  before  us  ;  being  omitted  from 
the  record  by  the  agreement  of  counsel.  But  it  is  alleged  in  argument  by  appe- 
lant, that  the  sale  was  made  subject  to  the  stock  mortgage  on  the  property  sold. 
This  is  a  matter  which  might  be  of  importance,  had  the  property  been  adjndicar 
ted  in  reality,  to  a  third  person  ;  and  were  it  now  in  the  hands  of  a  third  poeses- 
sor.  But  Mrs.  Hays,  the  real  adjudicatee,  and  actual  possessor,  is  herself  a  mort- 
gagor, and  bound,  in  soUdo,  for  the  debt  secured  by  the  mortgage.  And 
as  to  the  plaintiff,  we  are  bound  to  presume  notice,  at  the  date  of  MiWs 
mortgage,  of  the  existence  of  the  stock  mortgage.  For  in  the  mortgage  from 
Mrs,  Hays  to  Mills,  the  production  of  a  certificate  of  mortgages  by  the  notary, 
is  especially  waived.  This  waiver  we  hold  to  be  equivalent  to  an  acknowledg- 
ment of  notice  of  the  stock  mortgage  then  extant  upon  the  records  of  the  parish. 

Judgment  of  the  District  Court  reversed  ;  and  judgment  for  defendant,  with 
costs  in  both  courts. 

TooBHiES,  J.,  absent 

Merrick,  C.  J.,  took  no  part  in  this  decision,  having  been  of  counsel  on  the 
the  first  series  of  bonds. 


Jamss  p.  Thompson  v.  D.  D.  Kilcreasb  et  al. 

Wbmi  the  price  of  property  is  made  payable  In  Ingtalments,  the  vendor  may  aue  for  rcciaskn  of  the 
aale  at  once,  upon  the  the  fUlaro  of  vendee  to  pay  the  first  inatalment. 

The  original  vendor  seeking  to  rescind  the  sale,  is  only  compelled  to  rehnburse  the  valne  of  Imprort- 
ments  made  by  a  posseaaorin  good  faith.  Improvements  made  aAer  thelnstltatkNiof  the  sott  to 
rescind  the  sale,  most  be  considered  as  made  by  the  possessor  In  bad  fkith. 

APPEAL  from  the  Tenth  District  Court,  Parifih  of  Carroll,  Farrar,  J. 
/.   W.  Montgomery,  for  plaintiff  and  appellee.      Goodrich  &  Defranu, 
Sdby  and  Short  <ft  Parham,  for  defendants  and  appeUants. 
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Merrick.  C.  J.    This  suit  was  broaght  to  cause  a  sale  of  three  hundred  and       I^omtww 
twenty-three  and-a-half  acres  of  land  in  the  parish  of  Carroll,  to  be  rescinded  for 
the  non-payment  of  the  price. 

We  shall  place  the  case  upon  the  facts  as  conceded  in  the  argument,  and  con- 
sider only  the  questions  discussed  at  the  bar.  and  in  the  briefs. 

We  therefore  assume  (as  conceded)  that  the  instrument  executed  on  the  26th 
day  of  November,  1855.  was  a  sale  from  the  plaintiff  to  the  defendant,  D.  D.  Kil- 
crease,  of  the  land  in  controversy.  The  price  was  $3235.  for  which  it  was  agreed, 
that  the  defendant.  Kilcreoie,  should  give  his  promissory  note  payable  one  day 
after  date,  with  eight  per  cent,  interest  thereon  from  the  date  thereof,  to  be  paid 
in  the  following  manner,  viz :  the  net  proceeds  of  twenty  bales  of  cotton  to  be 
paid  annually,  the  amount  thereof  to  be  applied  to  the  credit  of  the  note  until  the 
payment  of  the  same. 

Kilcrease  went  into  possession  of  the  land,  and  after  making  some  improve- 
ments sold  the  same  to  the  defendant,  Thomas  X.  Beard,  in  August.  1856.  at  an 
advance  of  three  thousand  two  hundred  and  thirty-five  dollars.  Beard  assuming  to 
pay  his  vendor's  debt  to  Thompson,  On  the  28th  day  of  January,  1857,  the 
plaintiff  demanded,  through  a  Notary  Public,  a  performance  of  the  contract  of 
Beard  and  Kilcrease  in  vain,  and  a  formal  protest  was  made.  The  same  day 
Beard  sold  the  tract  of  land  to  the  defendant,  Emily  Knox,  wife  of  W.  L,  Knox, 
she  assuming  the  obligations  of  Kilcrease  and  Beard, 

This  suit  was  commenced  in  May  following,  against  D.  McNeil,  the  proprietor, 
Mrs,  Knox,  Beard  and  Kilcrease,  In  September,  of  the  same  year,  1857,  Madam 
Knox  sold  to  McNeal,  who  assumed  her  liabilities  on  account  of  the  land. 

The  District  Judge  awarded  to  the  plaintiff  a  dissolution  of  the  sale,  and  to 
the  defendant,  Kilcrease,  five  hundred  dollars,  the  value  of  his  improvements. 

Beard,  Mrs,  Knox  and  McNeil,  prosecute  the  appeal. 

The  plaintiff  prays  for  an  amendment  of  the  judgment  in  his  favor  as  against 
Kilcrease,  The  latter  alleges  that  he  is  only  an  appellee,  and  denies  the  right  of 
the  plaintiff  to  claim  an  amendment  of  the  judgment ;  nevertheless,  demands  that 
instakd  of  five  hundred  dollars,  he  be  allowed  one  thousand  dollars,  as  against  the 
plaintiff,  for  improvements. 

It  has  been  contended,  on  behalf  of  the  appellants  counsel,  that  the  mode  in 
which  the  payments  were  to  be  made,  formed  a  part  of  the  promissory  note,  and 
was  the  same  as  though  the  mode  of  payment  had  been  written  in  the  note  itself; 
that  the  installments  were  to  be  in  sums  equal  to  the  net  proceeds  of  twenty  bales 
cotton  annually ;  that  the  non-payment  of  one  instalment  at  maturity,  did  not 
make  the  residue  of  the  note  exigible,  and  that  the  sale  could  not  be  rescinded 
until  the  maturity  of,  and  default  in  paying  the  last  installment,  and  that  the 
promise  to  pay  over  the  net  proceeds  of  the  cotton,  is  under  Arts.  1762, 1763,  an 
independent  contract. 

It  may  be  conceded,  for  the  purposes  of  this  decision,  that  by  the  agreement, 
the  note  was  to  be  paid  in  installments,  and  that  the  maturity  and  non-payment 
of  one  installment,  did  not  enable  the  plaintiff  to  sue  for  the  residue  of  the  note, 
but  this  will  not  aid  the  case.  The  neglect  and  refusal  to  pay  a  single  install- 
ment, in  our  opinion,  gives  the  vendor  the  right  to  annul  the  sale.  Whenever 
the  vendee  refuses  to  comply  with  the  stipulation  to  be  performed  by  him  the 
vendor  is  obliged  to  wait  no  longer,  but  may  at  once  demand  a  dissolution  of  the 
contract 

Why  should  the  vendor,  who  has  made  a  sale  on  long  time,  be  compelled  to  see 

Digitized  by  VjOOQ IC 


148  SUPREME  COURT  OF  LOUISIANA. 

his  yendee  enjoy  the  revenaes  of  his  property  year  after  year,  without  paying  any 
portion  of  the  price,  or  eren  the  interest  upon  the  money? 

The  Code  says  :  If  the  buyer  does  not  pay  the  price,  the  seller  may  sne  for  a 
dissolntion  of  the  sale.  C.  C.  2539.  What  is  meant  by  this  article  may  be  per- 
ceived by  comparing  it  with  Art.  2041,  which  says :  '^  A  resolutary  condition  is 
implied  in  all  commutative  contracts,  to  take  effect  in  case  either  of  the  parties 
do  not  comply  witk  his  engagement"  A  party  does  not  comply  with  his  agree- 
ment when  he  refuses  to  pay  the  first  installment  of  the  price  which  has  fallen 
due  and  which  he  has  contracted  to  pay.  Such  also,  is  the  view  of  Troplong  on 
this  subject  See  Trop.  vente,  Nos.  642,  646.  The  promise  to  pay  the  price  by 
installments,  or  in  any  particular  mode,  does  not  make  the  contract  any  the  less 
commutative,  for  in  the  contract  of  sale  the  price  is  the  equivalent  or  considera^ 
tion  for  the  thing.    C.  C.  2414.    Pothier,  vente.  No.  2. 

The  plaintiff  contends  that  he  ought  not  to  be  compelled  to  pay  for  the  im- 
provements made  upon  his  property  by  the  vendee,  who  has  reused  to  pay  the 
price.  It  appears  to  us  to  be  a  consequence  of  Art.  2040,  that  he  must  pay  for 
the  improvement  made  upon  hb  property  prior  to  the  putting  of  the  defendant 
in  mora,  or  a  demand  for  the  dissolution  of  the  contract  For  Art.  2040  reqaires 
matters  to  be  placed  in  the  same  state  as  though  the  obligation  had  never  existed, 
and  obliges  the  creditor  to  restore  what  he  has  received.  If  he  is  to  restore  what 
he  has  received,  and  he  cannot  enrich  himself  at  the  expense  of  the  vendee,  he 
must  restore  what  he  receives  in  improvements  placed  upon  the  property  in  good 
faith  and  returned  to  him,  as  well  as  sums  of  money  or  anything  given  in  pay- 
ment   The  revenues  of  the  property  during  this  period  were  nothing. 

As  to  the  improvement  made  by  McNeil  after  the  institution  of  the  suit,  which 
consisted  in  clearing  land  and  ditching,  we  are  of  the  opinion  that  he  cannot 
recover. 

They  must  be  considered  as  made  by  a  possessor  in  bad  faith,  and  being  of  a 
kind  not  susceptible  of  being  removed,  the  plaintiff  cannot  be  compelled  to  declare 
whether  he  will  take  the  same,  or  cause  the  defendant  to  remove  them. 

In  regard  to  the  person  entitled  to  recover  for  improvements,  we  are  not  pre- 
pared to  say  that  the  District  Judge  erred  in  awarding  the  five  hundred  dollars 
to  Kilcrease  If  he  receives  the  amount,  he  must  account  to  his  vendee  in  a  settle- 
ment between  them,  and  it  will  be  understood  in  this  action  we  do  not  undertake 
to  settle  the  respective  rights  of  the  defendants,  there  being  no  demand  in  wa^ 
ranty  between  them. 

The  defendants  did  not  apply  to  the  court  for  an  extension  of  time,  in  which  to 
make  payment. 

Judgment  a£Srmed. 

Buchanan,  J.,  concurring.  On  the  2d  May,  1857,  plaintiff  filed  his  petition 
alleging  the  facts,  as  recapitulated  in  the  opinion  read  by  the  Chief  Justice,  and 
moreover,  that  one  Daniel  McNeil  was  then  in  possession  of  the  land,  by  what 
title  petitioner  did  not  know ;  further  alleging,  that  petitioner  had  never  hoen 
paid  any  thing  for  his  property  thus  sold ;  and  that  all  of  the  said  purchasers 
were  well  acquainted  with  this  fact  when  they  respectively  bought  the  said  land  ; 
that  the  continual  change  of  title  and  possession,  was  intended  to  harass  petitioner, 
and  to  elude  his  pursuit  of  the  property,  as  well  as  to  complicate  and  confuse  the 
legal  proceedings,  which  he  might  institute  therefor.  The  petition  concludes  by 
praying  citation  for  all  the  parties  named  above ;  for  rescission  of  all  the  sales 
afore  mentioned  ;  for  recovery  of  the  land  sold,  free  from  any  daima  or  incuni' 
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bnuccs  placed  fherenpon  by  said  parties ;  for  one  thousand  doDars  damages,  and 
for  general  relief.  Citation  was  served  on  all  the  defendants,  KUcrease,  Beard, 
Mrs.  Knox  and  McNeil,  within  a  few  days  after  the  filing  of  the  petition. 

On  the  23d  November,  1857,  the  defendant,  McNeil,  answered  the  petition, 
allying  himself  to  be  in  possession  of  the  land  claimed  by  yirtae  of  a  parchase 
by  aathentic  act,  from  Mrs.  Emily  Knox,  of  date  the  20th  September,  1857,  a 
copy  of  which  conveyance  he  annexed  to  his  answer.  Respondent,  McNeil,  averred 
that  he  bought  the  land  in  good  faith,  and  he  and  all  the  intervening  purchasers 
under  plaintiff,  were  abundantly  able  and  willing  to  pay  all  that  was  due  now,  and 
when  it  was  due ;  but  that  plaintiff  refused  to  receive  any  payment,  unless  all  the 
consideration  or  price  was  at  once  paid  to  him,  as  well  what  was  not  due,  as 
what  was  due ;  that  the  sale  cannot  be  rescinded,  because  the  parties  cannot  be 
replaced  in  their  original  position  ;  respondent  having  expended  more  than  three 
thousand  dollars  worth  of  labor  upon  the  land  since  he  bought  it ;  wherefore  he 
prayed  for  judgment,  quieting  respondent  in  his  title. 

Defendant  Beard  answered,  admitted  the  sales  mentioned  in  the  petition,  and 
prayed  for  the  dismissal  of  the  plaintiff's  demand. 

The  defendant  Mrs.  Knox,  pleaded  the  general  issue ;  prayed  that  phiintiff 's 
demand  be  rejected. 

Defendant  Kilcrease,  pleads  the  general  issue;  admits  the  conveyances  as 
alleged ;  avers  that  while  in  possession  of  the  land,  under  his  title  from  plaintiff, 
the  respondent  had  improved  the  land,  built  a  house  thereon,  fenced,  and  cleared, 
and  put  in  cultivation,  about  thirty  or  forty  acres  of  land ;  that  respondent  has 
always  been  ready  and  willing  to  comply  with  his  contract ;  that  the  land  has 
considerably  enhanced  in  value ;  that  all  the  purchasers  have  been  willing  to  per- 
form their  obligations  under  the  sale,  by  paying  the  price  in  the  manner  therein 
stipulated ;  but  that  plaintiff  has  refused  to  receive  any  thing  less  than  the  whole 
price.  This  respondent  concludes  by  demanding  in  reconvention,  from  plaintiff, 
in  case  there  should  be  a  judgment  of  rescisdon,  the  sum  of  three  thousand  dol- 
lars, as  the  value  of  his  improvements. 

On  these  pleadings,  the  parties  went  to  trial ;  and  after  hearing  evidence,  the 
court  rendered  judgment  in  favor  of  plaintiff  against  all  the  defendants,  for  the  land 
described  in  the  petition.  Judgment  was  also  rendered  in  favor  of  defendant,  Kil- 
crease,  against  plaintiff,  for  five  hundred  dollars,  for  improvements.  Defendants 
Beard,  Mrs.  Knox  and  McNeil,  have  appealed.  Plfuntiff  and  defendant  Kilcrease 
have  both  answered  the  appeal,  praying,  each  of  them,  an  amendment  of  the  judg- 
ment in  his  favor.  Plaintiff  asks  that  he  be  relieved  of  that  portion  of  the  judg- 
ment which  condems  him  to  pay  five  hundred  dollars  for  improvements.  Kilcrease 
asks  that  the  judgment  in  his  favor  against  plaintiff  for  improvements,  be  in- 
creased from  five  hundred  to  one  thousand  dollars.  Neither  of  these  prayers  can 
be  entertained. 

Neither  Thompson  nor  Kilcrease  have  appealed.  They  are  both  appellees.  The 
right  given  by  Art.  888  of  the  Code  of  Practice,  to  an  appellee,  to  have  judg- 
ment amended  in  this  court  in  his  favor,  is  a  right  to  be  exercised  in  the  form  of 
an  answer  to  an  appeal,  and  of  course  against  an  appellant  alone. 

If  this  question  of  improvements  were  before  us,  which  it  is  not,  I  should  say 
that  nothing  is  to  be  allowed  on  that  score,  as  against  plaintiff ;  the  claim  for  im- 
provements being  ofi&et  by  the  firuits,  which  have  been  received  by  the  defen- 
dants. It  is  in  proof  that  the  land  has  been  in  cultivation  since  the  sale,  and  that 
cattle  and  hogs  have  been  kept  on  it  by  defendants.    Kilcrease  sold  to  Beard  a 
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standing  crop  of  cotton  and  corn,  and  a  stock  of  cattle  and  hogs.  See  the  cases 
of  Haynes  v.  Harbour^  and  Yeatmen,  Wood  d  Co.  v.  Erwin,  lately  decided- 

For  the  fon^oing  reasons,  I  concur  in  the  affirmance  of  the  judgment  in  this 
case. 

VooRHiEs,  J.,  concarrod  in  this  opinion. 

Cole,  J.,  absent 


J.  B.  D.  ViGXii:  V.  GouAUX  &  Viala — C.   Rouger,   Intervener. 

Tho  BubBtitutkm  of  a  new  leasee  to  the  old  one,  accompanied  by  the  discharge  of  the  latter,  is  a  nova- 
tion,  under  the  second  section  of  Art.  2186  C.  C. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
P.  S.  Byron,  for  plaintiff  and  appellant.    E,  Fdleul,  for  Gouaux  d  Viak, 
L.  Castera,  for  Atiby  L'lle  Roupe.    Preaux  dt  Derbes,  for  C,  Rouger, 

YooRHiEs,  J.  The  plaintiff  proceeded  against  the  defendants,  Gouaux  &  Ft- 
alia  and  G.  M.  Aubry  D'Ue  Roupe,  to  recover  from  them  in  sclido,  the  sum  of 
1^1,300,  for  two  months'  rent  actaallj  dae  and  eleven  months'  rent  to  be  dae, 
monthly,  from  the  month  of  March,  1857,  to  the  1st  of  April,  1858,  at  the  rate 
of  $100  per  month.  This  was  the  anexpired  term  of  a  lease  originally  executed 
by  the  plaintiff  to  the  firm  of  Angoz  <&  Co,,  on  the  third  day  of  April,  1855,  for 
the  term  of  three'years. 

A  writ  of  provisional  seizure  was  placed  into  the  hands  of  the  Sheriff,  who 
then  levied  upon  certain  articles  and  effects,  part  of  which  were  found  in  the 
leased  premises,  and  part  in  the  possession  of  Charles  Rouger,  the  interveoor. 

The  latter,  in  his  petition  of  intervention,  claims  the  ownership  of  the  articles 
seizsed  in  his  possession  ;  he  further  denies  the  existence  of  the  privilege  set  up  in 
the  plaintiff's  demand,  and  he  avers  that  he  was  merely  the  sab-lessee  of  the  de- 
fendant, D'Re  Roupe,  whom  he  has  punctually  paid.  The  petition  closes  with  a 
claim  of  $500  damages  incurred  by  the  wrongful  act  of  the  plaintiff  and  of  the 
Sheriff,  in  levying  on  his  property. 

The  plaintiff,  in  answer  to  the  demand  of  C.  Rouger,  sets  up  anew  his  right  of 
privilege  on  the  articles  claimed,  allying  that  fifteen  days  had  not  elapsed  from 
the  time  of  their  removal ;  and  furthermore,  that  this  intervener  and  the  defen- 
dant, D'lle  Roupe,  who  were  partners  in  a  tombola  enterprize,  are  colluding  for 
the  purpose  of  defrauding  him  in  this  transaction. 

The  other  defendants,  Gouaux  &  Viala,  state  in  their  answer,  that  in  the  month 
of  June  of  the  year  1856,  the  plaintiffs'  lessee,  Angoz  S  Co,,  transferred  to  them 
his  lease,  expiring  on  the  1st  of  April,  1858 ;  that  they  occupied  the  premises 
from  the  month  of  June,  1856,  until  the  month  of  March  of  the  following  year, 
when  they  themselves  transferred  and  abandoned  the  lease  to  Aubry  D'Be  Roupe, 
with  the  consent  of  the  plaintiff,  who  discharged  them  from  all  liabilities,  per- 
mitting them  to  remove  all  that  they  had  on  the  premises,  except  a  show  case, 
which,  by  consent,  whs  there  left  for  the  purpose  of  being  sold  for  the  respon- 
dent's benefit  The  detention  of  this  property  serves  as  a  basis  for  a  reconven- 
tional  demand  of  eight  hundred  dollars  against  the  plaintiff. 

The  defence  set  up  by  Aubry  D'Ue  Roupe,  need  not  be  examined,  inasmuch  as 
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lie  appears  before  this  ooart  as  ao  appellee,  and  does  not  pray  for  an  amendment        YnsA 
or  reversal  of  the  jadgment  of  the  District  Gonrt.  Gouacx. 

The  evidence  establishes  satisfactorily  that  the  defendants,  Gouaux  dt  Viola, 
have  transferred  their  unexpired  lease  to  D'J7e  Roupe,  their  co-defendant ;  and 
that,  after  making  inqniry  npon  the  subject,  the  plaintiff  accepted  this  sabstitn- 
tion  or  change  of  leasee.  The  sabstitation  of  a  new  lessee  to  the  old  one,  ac- 
companied by  the  discharge  of  the  latter,  is  a  novation,  under  the  second  section 
of  Art  2185  of  the  Civil  Code. 

After  a  careful  examination  of  the  &cts,  connected  with  the  third  opposition 
filed  by  Charles  Rovger,  the  conclusion  forces  itself  on  the  mind  that,  however 
nnfavorable  to  him  the  circumstances  of  the  case  may  appear  at  first  blush,  he 
was  not  colluding  to  defraud  the  plaintiff.  Viewed  as  a  sub-lessee  (and  under 
the  Art.  2696  of  the  Civil  Code,  he  might  well  have  been  the  sub-lessee)  ofD'JZe 
Roupe,  the  payment  of  the  rent  by  the  former  to  the  latter,  even  on  the  day  the 
property  in  controversy  was  levied  upon,  would  not  of  itself  implicate  fraud  and 
collusion  on  the  part  of  these  parties.  For  it  must  be  remembered,  that  Roupe 
held  the  written  obligation  of  Rouger,  and  had  the  month  previous  offered  it  in 
payment  or  in  pledge  to  the  plaintiff,  for  the  amount  of  rent  accrued. 

The  defendants,  Gouatix  <ft  Viola,  have  established  their  tittle  to  the  show- 
case, described  in  their  pleadings ;  but  as  it  was  with  their  own  consent  and  for 
their  own  benefit,  that  it  was  left  on  the  premises,  it  would  be  inequitable,  in 
the  absence  of  proof  that  the  plaintiff  has  disposed  of  this  article  or  refuses  to 
deliver  it,  to  pass  definitively  on  this  port  of  their  case.  Their  rights  in  this 
respect  are  reserved. 

Judgment  affirmed. 

Cole,  J.,  absent. 


Allen  Piersk  v.  Charles  Bujnt — Curators    of  Oaket,    Intervenors. 

A  pereoD  in  possessioa  under  the  first  recorded  title  in  the  parish  where  the  land  Is  situated,  must  bo 
quieted  in  his  possession,  unless  the  claimant  have  a  superior  title. 

APPEAL  from  the  Tenth  District  Court  of  the  Parish  of  Madison,  Farrw,  J. 
Goodrich  <&  Def ranee,  Hynes,  and  MoU  S  Frazer,  for  intervenors  and 
appellants.    Snyder  ^  Montgonurtf,  for  defendant  and  appdlee. 

Merrick,  C.  J.  The  plaintiff  instituted  a  petitory  action  against  the  defen- 
dant to  recover  about  667  acres  of  land  in  the  parish  of  Madismk 

The  plaintiff  having  sold  out  his  pretensions  to  the  defendant,  the  controversy 
is  now  between  the  defendant  and  intervenors. 

As  we  shall  decide  the  case  upon  a  single  point  raised  by  the  defendant,  we 
shall  only  state  so  many  of  the  facts  as  are  necessary  to  the  decision  of  the 
point. 

Both  parties  claim  through  one  Jtnn  Mofisot,  who  being  in  possession  of  a 
Spanish  grant,  obtained  a  confimatioQ  and  title  from  the  government  of  the 
United  States. 

There  are  in  the  record  mbat  purports  to  be  three  chains  of  title  from  Mawol, 
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Pimm  Tbe  defendant,  wbo  is  in  poeseasion  of  tbe  land  now  in  controversy,  holds  one, 
BujOT.        and  the  intervenors  both  of  the  others. 

As  the  Mausd  tract  lies  in  two  parishes,  and  the  conveyances  have  been  of 
the  whole  tract,  the  question  which  we  have  to  consider,  is  the  question  of  pri- 
ority of  registry. 

The  Mausd  grant  contains  1334  14-100  acres  of  land,  divided  equally  by 
the  Bayou  Ma^on,  between  the  parishes  of  Madison  and  Carol!,  and  oonsoqucQt- 
ly  giving  about  667  acres  to  each  parish. 

The  defendant  and  his  vendee  have,  until  recently,  treated  the  whole  tract  as 
within  tbe  parish  of  Madison.  The  intervenors  as  in  the  parish  of  CarroiL 
Both  parties  have  busied  themselves  about  the  title ;  the  intervenors,  by  an  ap- 
plication to  the  government  at  Washington,  for  a  back  concession.  The  defen- 
dant, by  presuming  the  actual  survey  and  tracing  out  the  lines. 

The  oldest  deed  in  intervenors  chain  of  title,  (the  price  being  9225,)  purports 
to  be  dated  in  1827,  yet  was  never  recorded  until  the  13th  day  of  December, 
1839,  and  then  only  in  the  parish  of  Carroll.  The  oldest  deed  in  defendants'  title 
(the  price  being  $1,500)  was  recorded  on  the  29th  day  of  June,  1840,  (six-and- 
a-half  months  aiter  interveners,)  but  only  in  the  parish  of  Madison, 

So  far  as  the  defendant  and  intervenors  are  concerned,  it  cannot  be  pretended 
that  the  latter  have  superior  equities. 

The  defendant,  then,  who  has  the  land  in  the  parish  of  Madison  in  possession 
under  a  recorded  title,  and  who  has,  in  good  faith,  improved  the  same,  must  be 
maintained  in  possession,  unless  intervenora  have  a  superior  legal  title. 

The  intervener's  title  was  not  recorded  in  the  parish  of  Madison,  wh^«  the 
land  in  controversy  is  situated,  until  after  defendant's  title  was  recorded.  The 
law  is  express  that  in  order  to  effect "  lands  or  other  immovable  property,"  the 
act  of  sale  must  be  recorded  in  the  parish  *'  where  the  lands  or  other  immovable 
estates  are  situated."    See  Act  of  1813,  2  Moreau,  p.  287. 

The  law  does  not  say,  that  where  lands  are  situated  in  two  or  more  parishes, 
it  is  sufficient  to  record  in  either.  It  says,  that  the  act  of  sale  shall  be  rccortled 
in  the  parish  where  they  are  situated.  Six  hundred  and  uxty-aeven  acres  of 
these  lands,  perhaps  the  most  valuable  and  sufficient  for  a  plantation,  were  in  the 
parish  of  Madison.  Directly  across,  a  deep  bayou  which  can  only  be  crossed  by 
a  ferry,  lie  six  hundred  and  sixty-seven  acres  of  this  same  original  grant,  in  the 
parish  of  Carroll.  Now,  as  courts  of  justice  are  not  permitted  to  distinguish 
where  the  law  does  not  distinguish,  we  are  unable  to  discover  any  good  reason 
why  the  recording  of  an  act  of  sale  in  one  parish,  should  effect  an  equal  body  of 
lands  in  another. 

When  the  defendant's  vendor  purchased  of  Mausd,  the  whole  tract  was  sup- 
posed to  be  in  the  parish  of  Madison.  It  was  enough  for  him  to  examine  the 
records  of  that  parish,  and  his  prior  registry  must  protect  him  as  to  the  lands 
embraced  in  his  title,  lying  in  the  limits  of  the  parish  last  named. 

Judgment  affirmed. 

Cole,  J.,  absent 
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Sampson  &  Keene  v.  E.  P.  Noble. 

The  enrollment  of  a  steamboat  is  a  record,  of  which  tho  collector  of  cnstoms  is  tho  custodian,  under 
the  Acts  of  Congress,  and  a  copy  thereof,  duly  certified  by  Uie  collector,  is  competent  evidence ;  so 
is  such  a  copy  of  the  act  of  sale  recorded  under  the  Act  of  Congress  of  1860. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howdl,  J. 
Race  dt  Foster  J  for  plaintiffs  and  appellants.     Ogden  ^  Stcmsbury,  for  de- 
fendants and  appellee. 

Buchanan,  J.  The  plaintifi&  ofifered  copies  of  the  enrollment  of  the  steam- 
boat Compromise,  and  of  the  bill  of  sale  of  said  boat  to  defendant,  certified  by 
the  Deputy  Collector  of  the  port  of  New  Orleans.  The  defendant,  by  counsel, 
objected  to  these  documents  as  eyidence,  on  the  ground  that  the  collector  or  his 
deputy,  had  no  authority  in  the  law  to  grant  such  certificates,  so  as  to  make  them 
evidence  in  a  court  of  justice.    This  objection  was  sustained  by  the  court. 

In  this  ruling,  the  court  below  erred.  The  enrollment  of  the  steamboat  was  a 
record,  of  which  the  Collector  of  the  Customs  was  the  custodian,  under  the  Acts 
of  Congress  of  1789, 1792  and  1793.  Statutes  at  Large,  vol.  1,  p.  55,  287  and 
305.  By  these  Statutes,  it  is  made  his  duty  to  deliver  certificates  of  re- 
gistry and  enrollment  of  vessels.  And  as  to  the  copy  of  the  bill  of  sale,  the 
Act  of  Congress  of  the  29th  July,  1850,  (Statutes  at  Large,  vol.  9.  p.  440,)  re- 
quires conveyances,  hypothecations,  &c.  of  vessels  to  be  recorded,  in  the  office  of 
tbe  Collector  of  the  Customs  where  the  vessels  arc  registered  or  enrolled,  and 
provides  (section  4)  that  the  Collector  shall  furnish  certified  copies  of  such  re- 
cords on  the  receipt  of  fifty  cents  for  each  bill  of  sale,  mortgage  or  other  convey- 
ance. 

The  Article  2249  of  the  Civil  Code,  and  the  cases  of  Johnstm  v.  Cox,  13  La. 
537,  and  White  v.  Kearney,  9  Rob.  499,  relied  upon  by  defendant's  counsel,  arc 
not  applicable  to  this  case.  A  rule  was  taken  upon  defendant  to  produce  his 
bill  of  sale  on  trial,  which  rule  was  served  upon  defendant  and  answered  by  him. 
After  which  the  record  from  the  customhouse  was  offered. 

Plaintiff^  proved  their  account  sued  upon  to  be  correct ;  and  that  the  furniture 
was  selected  by  the  captain  of  the  steamboat,  and  delivered  on  board  the  same 
by  plaintiff 

As  the  bill  of  sale  of  the  steamboat  Compromise,  annexed  to  the  bill  of  ex- 
ceptions above  mentioned,  shows  that  the  defendant  was  sole  owner  of  the  said 
steamboat  when  the  furniture  was  sold  for  the  use  of  that  boat  by  plaintiffs,  the 
defendant  is  bound  to  pay  for  the  same.  The  authority  of  the  captain  to  make 
this  purchase  will  be  presumed,  in  the  absence  of  any  proof  to  the  contrary,  and 
of  any  offer  to  return  the  furniture. 

Judgment  of  District  Court  reversed ;  and  judgment  in  favor  of  plaintiffs 
against  defendant  for  9420  60,  with  interest  from  judicial  demand,  and  costs  of 
both  courts. 

Cole,  J.,  absent. 
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Hughes,  Valette  &  Co.  v.  Waldo  &  Hughes. 

Where  a  party  purchases  an  intorest  hi  a  commercial  house,  entitling  him  «  to  an  equal  andirided 
one-third  interest  and  ownership,  and  to  all  stock  of  merchandize,  bills  receivable,  and  debte  in 
book  accounts  on  hand,  due  or  owing  to  the  firm  on  a  given  day,  (over  and  above  the  payment  or 
the  liabilities  of  said  firm,")  ho  is  respousiblo  for  the  debts  of  the  house  existing  at  the  time  of  pur- 
chase.   C.  C.  2782. 

The  phrase  «  over  and  above  their  Uabilities  "  does  not  exclude  responsibility  from  those  liabilitJes. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
DurarU  &  Homor,  for  plaintiff  and  appellee.    Coliens  d  Woolridge,  for 
Fassman  and  appellant    Geo.  L.  Bright,  for  R.  X.  Hughes. 

Buchanan,  J.  By  notarial  act  dated  September  Ist,  1856,  Henry  Fassman, 
for  the  benefit  of  his  minor  son,  who,  says  the  act,  '*  has  been  acting  in  the  capa- 
city of  clerk  in  the  hardware  and  ship  chandlery  store  of  Waldo  d  Hughes,  and 
assisted  in  taking  cm  accoant  of  stock  on  the  1st  day  of  Jaly,  1856,  and  bdng 
acquainted  with  the  general  business  and  affairs  of  the  said  firm,  and  is  conse- 
quently fully  aware  of  the  amounts  of  goods,  moneys,  bills  receivable  aod  book 
accounts  belonging  to  the  capital  stock  of  the  said  firm,  as  well  as  with  their  lia- 
bilities," paid  into  the  capital  stock  of  the  firm  of  Waldo  d  Hughes,  the  sum  of 
six  thousand  dollars,  and  agrees  to  take  upon  himself  all  the  legal  responsibilities 
of  a  member  during  the  minority  of  the  said  Frank  Fassman."*—"  It  being  well 
understood  and  agreed  between  the  said  CharUs  H.  Waldo,  Robert  L.  Hughes, 
and  Henry  Fassman,  that  payment  and  receipt  of  the  six  thousand  dollars,  as 
aforesaid,  into  the  capital  stock  of  the  firm  hereinafter  instituted,  shall  entitle  the 
said  Henry  Fassman  to  an  equal  undivided  one-third  interest  and  ownership  in  and 
to  all  stock  of  merchandise,  bills  receivable,  and  debts  in  book  accounts  on  hand, 
due  or  owing  to  the  said  firm  of  Waldo  <t  Hughes,  under  the  provisions  of  their 
said  act  of  copartnership,  on  and  from  the  first  day  of  July,  1856,  (over  an-1 
above  the  payment  of  the  liabilities  of  the  said  firm)." 

The  parties  to  the  said  notarial  act,  CharUs  H.  Waldo,  Robert  L.  Hughes,  and 
Henry  Fassman,  then  proceed  to  establish  themselves  partners  in  the  general 
hardware  and  shipchandlery  business,  under  the  firm  of  Waldo  <k  Hughes,  for  the 
term  of  three  years,  beginning  the  first  of  July,  1856,  and  ending  the  first  of 
July,  1859. 

The  indebtedness  of  the  firm  of  Waldo  4t  Hughes  to  Morgan  R.  Hughes,  as- 
signed to  plaintiff,  arose  from  a  loan  of  money  by  the  latter  to  the  former,  on 
the  24th  of  June,  1856,  and  the  account  of  Morgan  R.  Hughes^  on  the  books  of 
Waldo  d>  Hughes,  was  balanced  on  the  1st  of  July,  1856,  the  balance  to  credit  of 
Morgan  R.  Hughes,  on  that  day,  being  exactly  the  amount  of  said  loan. 

The  only  question  in  this  case  for  our  decision  is,  whether  Henry  Fassman  is 
liable  for  this  balance. 

It  is  contended  by  the  counsel  of  defendants,  that  the  eagagemeats  of  Fassman 
in  the  contract  recited  above,  were  entirely  prospective,  and  contemplated  a  liqui- 
dation of  the  afibirs  of  the  old  firm,  and  an  investment  of  the  nett  proceeds  of  the 
old  concern,  as  the  share  of  Waldo  d  Hughes  in  the  new  one;  that  the  terms  of 
the  contract  do  not  imply  an  assimiption,  on  the  part  of  Fassman,  of  the  liabili- 
ties of  the  old  firm.  This  argument  seems  to  be  founded  upon  the  somewhat  am- 
biguous phrase  "  over  and  above  the  payment  of  the  liabilities  of  the  said  firm.'* 
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Bat  wc  arc  unable  to  nndentand  that  phrase  as  exempting  Fasaman  from  a  hvobm 
share  in  those  liabilities.  The  contract  is  certainly  retrospective  in  its  operation.  Wikioo. 
It  bears  date  the  1st  September,  1856,  bat  takes  effect  two  months  earlier,  name- 
ly, the  1st  of  July.  The  preamble  informs  ns,  that  a  general  balance  has  been 
strack  on  the  1st  of  Jaly ;  that  the  aocoants  of  the  firm  are  well  known  to  Fass- 
man  ;  and  that,  from  the  same  date,  he  has  an  equal  interest  with  the  other  con- 
tracting parties,  in  the  balances  of  accounts  due  the  firm,  as  well  as  in  all  their 
other  assets.  The  phrase  *'  over  and  above  their  liabilities,"  does  not  exclude 
responsibility  for  those  liabilities.  It  rather  seems  to  recognize  the  anticipation 
of  profits  to  result  from  the  partoersnip,  which,  says  Art  2782  of  the  Code,  is 
of  the  essence  of  this  contract ;  and  to  gpuard  against  the  very  pretension  that  is 
DOW  urged  on  behalf  of  Fassman^  to  divide  those  profits,  without  a  deduction  of 
outstanding  liabilities. 

It  was  clearly  intended,  that  the  contracting  parties  should  enter  into  the  part- 
nership upon  a  footing  of  perfect  equality ;  but  it  would  disturb  that  equality, 
and  would  give  to  Fassman  a  manifest  advantage  over  his  copartners,  to  say  that 
he  is  entitled  to  a  share  in  balances  of  book  accounts  of  the  firm,  when  those 
balances  are  to  the  credit  of  the  firm,  and  that  he  has  no  interest  in  those  balances 
that  are  to  its  debit  This  would  be  un&ir,  not  only  to  the  other  partners, 
but  to  the  creditors  of  the  firm.  For  the  property  of  the  firm  is  the  conmion 
pledge  of  its  creditors ;  and  this  construction  of  the  contract  under  consideration 
withdraws  one-third  of  that  pledge  from  their  reach. 

We  do  not  consider  this  a  case  for  damages,  as  prayed  for  by  appellees. 

Judgment  affirmed,  with  costs. 


Henry  Keane  (Hugh  Kennedy,  Testamentary  Executor,  substituted) 
V.  Goldsmith,  Haber  &  Co. 

Wbero  an  inBolvent  has  given  an  nnjusi  preference  to  one  creditor  over  iho  others,  it  is  for  the  syndic 

to  bring  an  action  to  annnl  the  contract  by  which  such  preference  is  obtained. 
A  person  not  a  creditor  cannot  complain. 
An  executor  is  authorized  to  collect  claims  until  the  estate  is  closed,  or  ho  is  discharged. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
H.  C.  Miller  and  T.  H.  Clack,  for  plaintiff  and  appellee.    /.  Ad  Rozier,  for 
defendants  and  appellants. 

Land,  J.  The  plaintiff  sues  as  the  transferree  of  Isaac  Hart,  upon  the  follow- 
ing agreement : 
«  Keane  v.  jPisft^r— Fifth  District  Court  of  New  Orleans. 
"  We  hereby  agree  and  bind  ourselves  to  protec'  Mr,  Isaac  Hart,  as  surety  for 
Fisher,  in  the  above  entitled  suit,  and  desire  that  Mr,  Hart  should  defend  himself 
against  this  suit,  and  if  necessary,  take  an  appeal  to  the  Supreme  Court,  and  we 
bind  ourselves  in  solido  to  protect  him,  fully  including  costs  and  all  incidental 
expenses. 

New  Orleans,  April  7th,  1863. 

(Signed)  Goldsmith,  Habbb  &  Co." 
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K»Aiw  The  following  statement  of  fiicts  is  taken  from  the  opinion  of  the  District 

GoLMMna.       Jadge : 

"  Plaintiff  instituted  suit  in  the  Fifth  District  Court,  against  W.  P.  FisJier  (ft 
Co,,  for  fraud,  under  the  10th  section  of  the  Act  of  1840,  and  the  defendant, 
Fisher,  was  arrested.  Isaac  Hart  became  surety  on  a  bond,  in  the  sum  of  $2000, 
for  the  release  of  Fisher. 

Fisher  was  convicted  by  the  verdict  of  a  jury,  of  the  fraud,  and  condemned  to 
pay  the  amount  of  plaintiff's  claim. 

"  The  conditions  of  the  bond  were  violated  by  Fisher's  leaving  the  State,  with- 
out the  consent  of  the  court,  and  plaintiff  took  a  rule  on  Hart,  the  surety,  to  make 
him  liable  for  the  amount  of  the  judgment.  This  rule  was  made  absolute  to  the 
extent  of  $729,  with  interest  and  costs,  and  dismissed  as  to  the  remainder  of  the 
judgment.  From  this  judgment  plaintiff  appealed,  and  on  a  hearing  in  the  Su- 
preme Court,  the  judgment  was  reversed  and  Hart  condemned  to  pay  plaintifF 
32000,  with  legal  interest  from  date  of  the  decree,  2d  of  April,  1855,  and  costs 
of  the  rule  in  both  courts. 

**  Before  Hart's  liability  was  fixed  as  surety  on  the  bond  given  in  the  case  of 
Keane  v.  W.  P.  Fisher  &  Co.,  Goldsmith,  Haber  <fc  Co.  on  the  7th  of  April,  1853, 
executed  their  obligation  in  solido  to  hold  Hart  harmless  as  surety  for  Fisher,  and 
bound  themselves  to  protect  him,  Hart,  fully  including  costs  and  all  incidental 
expenses." 

The  present  suit  was  formerly  before  this  court  on  the  appeal  of  plaintiff,  and 
is  reported  in  12th  An.  560.  And  is  now  before  us  on  the  appeal  of  defendants, 
who  contend : 

First,  lliat  Isaac  Hart  never  transferred  to  the  plaintiff  the  obligation 
sued  on. 

Secondly.  That  Hart  has  never  paid  any  portion  of  the  judgment  recovered 
against  him  by  plaintiff,  and  that  until  the  payment  of  said  judgment,  Hart  can 
have  no  cause  of  action  against  them. 

Thirdly.  That  if  said  obligation  was  ever  transferred  to  plaintiff,  it  was  in 
fraud  of  the  creditors  of  Hart,  who  was  insolvent  at  the  date  of  the  trans- 
fer.   And, 

Fourthly.  That  Hugh  Kennedy  is  no  longer  executor  of  the  estate  of  Keane, 
and  has  no  authority  to  represent  his  heirs. 

I.  There  is  no  written  evidence  of  any  transfer,  and  the  parol  testimony  on  the 
subject  is  somewhat  contradictory  as  to  the  nature  of  the  transfer.  A  part  of 
the  testimony  goes  to  show  that  the  obligation  was  delivered  to  Keane,  upon  con- 
ditions, or  events,  which  have  not  happened ;  another  part  shows  that  the  trans- 
fer was  pure  and  simple,  for  the  exclusive  benefit  of  Keane. 

Isaac  Hart  was  examined  as  a  witness  in  the  cause,  and  was  fully  cognizant  of 
the  character  of  plaintiff's  demand,  and  has  made  no  opposition  thereto.  His 
knowledge  and  acquiescence  will  preclude  him  from  gainsaying  the  validity  of 
plaintiff's  title,  and  a  payment,  therefore,  by  defendants  to  plaintiff,  wiU  be  valid 
and  protect  them  against  the  pursuit  of  Hart,  upon  the  obligation  in  controversy. 

The  acquiescence  of  Hart  is  a  strong  corroborating  circumstance  to  show  an 
wicimditional  transfer  to  the  plaintiff.  In  view  of  the  relation  of  creditor  and 
debtor  existing  between  the  plaintiff  and  Hart,  and  of  all  the  facts  detuled  in 
evidence,  wo  are  satisfied  of  the  verity  of  the  unconditional  transfer  to  plaintiff. 

II.  It  has  already  been  decided  between  these  parties,  that  a  right  of  action 
lies  on  the  obligation  before  payment  of  the  judgment  by  Hart.    12  An.  560. 
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UI.    We  fully  concur  with  the  District  Judge  on  this  ground  of  defence,  who        Kusn 
says,  *'  UHart  has  given  an  unjust  preference  to  one  creditor  over  the  others,  it      GouMon. 
is  for  the  syndic  of  Hart  to  bring  an  action  to  annul  the  contract  by  which  the 
preference  is  obtained.    C.  0. 1965.    But  defendants  cannot  complain  of  such 
transfer,  as  it  is  not  shown  that  they  are  creditors  of  Hart. 

IV.  On  this  point,  we  also  concur  with  the  District  Judge,  who  says,  "  The 
succession  of  Henry  Keane  is  not  closed,  nor  has  the  executor  been  discharged, 
and  until  he  is  discharged,  it  is  competent  for  him  to  collect  the  claims  due  to 
the  estate." 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 

Be-hoaring  refused. 


Taylor,  IIadden  &  Co.  v,  M.  Simon. 

Where  a  pftrty  receives  back  a  draft  given  by  him  In  payment,  upon  an  agreement  to  replace  it  by  an 

equivalent,  no  novation  takes  place  if  he  foils  to  do  sr. 
The  prescription  of  five  years  alone  Is  applicable  to  a  case  like  the  present. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
R.  N.  Ogden  and  /.  D.  Augustiriy  for  appellees.    /.  B.  Cotton^  for  appel- 
lant. 

Buchanan,  J.  This  suit  grows  out  of  an  item  of  8400  credited  by  pi'aintifik, 
merchants  in  New  Orleans,  to  defendant,  a  merchant  in  the  country,  in  account 
current ;  which  credit  was  for  a  city  acceptance  of  a  draft  drawn  by  a  planter  in 
the  country  to  order  of  defendant,  and  by  him  endorsed  and  deliyered  to  plaintiff 
in  settlement  The  acceptance  thus  endorsed  had  between  six  and  seven  months 
to  ran  to  maturity,  at  the  time  of  its  transfer  and  delivery  by  defendant  to  plain- 
tilb.  In  the  mterval,  the  acceptor  failed,  and  the  defendant  received  it  back  from 
plaintifib,  upon  an  agreement  that  the  former  would  furnish  the  latter,  in  its 
place,  something  of  equal  amount  that  was  available,  or  pay  the  money  at  the 
matarity  of  the  draft.  Had  defendant  replaced  the  draft  by  an  equivalent,  this 
would  have  operated  a  novation,  as  between  plaintifi&  and  defendant,  of  the  debt 
of  which  the  endorsed  draft  was  the  evidence ;  but  having  failed  to  do  so,  the 
draft  still  remained  the  property  of  plaintiffs ;  and  by  the  effect  of  the  agreement, 
the  contingent  liability  of  defendant,  as  endorser,  was  converted  into  an  uncondi- 
tional and  absolute  liability,  like  that  of  an  acceptor,  to  pay  the  draft  at  maturity 
to  plaintiffs,  as  holders.  Although  the  return  of  the  draft  by  plaintiffs  to  defend- 
ant, was  noted  in  the  bill-book  of  the  former,  no  counter-entry  was  made  in  the 
account  of  defendant ;  neither  was  there  any  equivalent  furnished,  nor  was  the 
amount  of  the  draft  paid  at  maturity.  The  evidence  of  these  facts  is  positive  and 
uncontradicted.  We  are,  therefore,  to  consider  plaintiff  as  the  holders  of  defend- 
ant's acceptance,  matured  the  4th  October,  1853.  The  subsequent  balances  of 
account  stated,  and  settlements  made  between  the  parties,  although  good  prima 
facie  evidence  between  the  parties,  of  payments  in  full  to  the  dates  of  such  settle- 
ments of  all  previous  obUgations,  must  yield  to  the  proof  of  error,  caused  by  the 
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Tatxjob  omission  of  a  book-keeper  to  make  a  counter-entry  in  acoonnt-carrent,  and  per- 
SiMox.         petuated  by  sabsequent  changes  of  book-keepers. 

The  defendant  has  pleaded  the  prescription  of  three  years  for  open  accounts, 
under  the  statute  of  March  5, 1852,  p.  9G.  But  we  are  of  opinion  that  the  pres- 
cription applicable  to  this  case  is  that  of  five  years  for  bills  of  exchange  and 
promissory  notes.  C.  C,  Art.  3505.  Bat  that  prescription  is  not  pleaded ;  and 
if  it  were,  could  not  avail  to  bar  this  action,  citation  having  been  served  four 
years  and  eighty  days  after  the  maturity  of  the  draft. 

Judgment  affirmed,  with  costs. 

CoLB,  J.,  absent 


JuDD  Linseed  and  Sperm  Oil  Company  v.  Alfred  Kearney. 

Whero  the  bayor  rofiisea  to  accept  goods,  the  sellor  is  not  obliged  to  let  them  perish  on  his  bands,  sod 
run  the  risk  of  the  solvency  of  the  buyer. 

Where  the  vendor,  however,  buys  the  goods  oflbred  Air  sale,  or  any  part  thereof,  either  directly  or 
indirectly,  or  where,  by  an  arrangement  made  by  him  or  his  agents,  competition  at  the  sale  of  tin 
goods  is  prevented,  he  thereby  forfeits  his  right  to  recover  the  deficiency  iu  the  amoant  of  the  sales. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EggiestonyJ. 
DuratU  eft  Homor,  for  pkintiflfe  and  appellants.     Geo.  L.  Bri^U  for  defcD- 
dant  and  appellee. 

Land,  J.  The  defendant  purchased  from  the  plaintiflb  one  hundred  and  fifty 
barrels  of  oil,  to  be  forwarded  from  New  York,  in  shipments  of  thirty  barreb 
each,  at  the  price  of  seventy^ight  cents  per  gallon,  payable  three  days  after  the 
arrival  of  the  vessels  at  this  port 

The  defendant  paid  for,  and  received  the  first  shipment  of  thirty  barrels,  hot 
failed  to  pay  for  the  remaining  shipments,  amounting  in  the  aggregate,  to  one 
hundred  and  twenty  barrels. 

The  agents  of  the  plaintiffs,  Vrtderibturg  <ft  Co,,  in  this  city,  refused  to  deliver 
to  the  defendant  the  120  barrels  of  oil,  without  a  previous  payment  of  the  price, 
and  after  notice  to  the  defendant,  caused  the  oil  to  be  sold  at  public  auction.  At 
the  sale,  the  oil  was  adjudicated  to  L,  L.  Smith,  of  the  the  firm  of  Smith,  (hooper 
4&  Co.,  at  the  price  of  fifty-five  and  five^ights  cents  per  gallon. 

This  suit  is  brought  to  recover  the  sum  of  fourteen  hundred  andaxty-two  9-100 
dollars,  the  difierence  between  the  invoice  price,  and  that  at  auction. 

It  has  been  held,  that  if  the  buyer  refuses  to  accept  of  the  articles  sold,  the 
seller  is  not  obliged  to  let  them  perish  on  his  hands,  and  run  the  risk  of  the  sol- 
vency of  the  buyer.  And  that,  on  the  neglect  or  reftisal  of  the  buyer  to  come, 
in  a  reasonable  time,  after  notice,  and  pay  for,  and  take  the  goods,  the  vender  has 
the  right  to  sell  the  same  at  auction,  and  to  hold  the  buyer  responsible  for  the 
deficiency  in  the  amount  of  sales.  White  v.  Kearny,  9  R.  601.  And  it  was 
also  held,  in  the  same  case,  reported  in  2d  An.  p.  641,  that  when  by  the  breach  of 
the  contract,  the  merchandise  was  thrown  upon  the  plaintiffs  hands,  he  beeam  the 
trustee  of  the  defendants  to  manage  it,  in  good  faith,  and  with  reasonable  dOigencc. 
The  plaintifiBs,  therefore,  have  a  right  to  recover,  unless  that  right  has  been  lost  or 
forfeited.  . 

The  defendant  contends  that  the  sale  at  auction,  was  an  absolute  nullity,  or  at 
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least  deprived  the  plain tiflfe  of  their  right  to  recover  from  him  the  difference  be-     J«n>«>  on.  Co. 
tween  the  purchase  price,  and  the  price  at  the  auction  sale.  *  kbarxbt. 

The  evidence  discloses  the  facts,  that  Mr.  Smith  purchased  the  one  hundred  and 
twenty  barrels  of  oil,  upon  an  understanding  with  Mr.  Vredenburg,  the  agent  of 
the  plaintiffs,  that  if  he,  Smith,  should  want  thirty  barrels,  he  should  have  them. 
He  says  in  his  testimony,  '^  previous  to  the  sale,  Mr.  Vredenburg  came  to  me  and 
wanted  me  to  buy  the  whole  of  the  oil,  provided  it  was  sold  under  a  certain  price. 
I  objected  to  this,  because  I  wanted  to  buy  a  part  for  my  own  account  Mr. 
Vredenburg  appeared  so  anxious  that  I  should  buy  the  whole  that  I  consented, 
and  we  compromised  about  it ;  the  understanding  was,  that  if  I  wanted  thirty 
barrels  I  should  have  them." 

It  also  appears  from  the  testimony  of  this  witness,  that  he  received  thirty  bar- 
rels, and  the  remainder  was  received  by  Vredenburg  it  Co.,  by  virtue  of  the  sale 
at  auction. 

The  .testimony  of  Vredenburg  shows,  that  the  purchase  of  the  oil  by  him,  was 
ratified  by  the  plaintiffs,  as  a  purchase  on  their  own  account. 

Upon  the  principle,  that  the  plaintiffs  toere  the  agents  of  the  defendant  in  the 
sale  of  the  oil,  they  were  without  capacity  to  purchase  the  whole,  or  any  part  of 
it,  either  directly  or  indirectly,  and  having  violated  the  legal  relation  existing 
between  themselves  and  the  defendant,  they  may  be  justly  held  to  have  forfeited 
their  right  to  a  recovery  in  this  action. 

The  evidence  shows,  that  Vredenburg  <§  Co.,  were  willing  to  give  sixty-two 
and  one-half  cents  per  gallon  for  the  oil,  and  having,  by  an  arrangement  with 
Smitfi,  purchased  it  for  55 f  cents  per  gallon  for  account  of  plaintiffs,  it  is  evident 
that  they  have  not  acted  toward  the  defendant  with  that  care  and  diligence  which 
the  law  requires  at  the  hands  of  every  agent  or  mandatary. 

We,  therefore,  hold,  in  a  case  like  this,  wherein  the  vendor  buys  the  goods  offered 
for  sale,  or  any  part  thereof,  either  directly  or  indirectly,  or  wherein,  by  an  arrange- 
ment made  by  him,  or  his  agents,  competition  at  the  sale  of  the  goods  is  pre- 
vented, that  he  thereby  forfeits  his  right  to  recover  the  deficiency  in  the  amount 
of  the  sales. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


Daniel  J.  Dohan  v.  J.  M.  Wilson. 

A  diseafle  making  its  appearance  within  fifteen  days  after  the  sale,  is  presumed  to  have  existed  on  th* 

day  or  sole,  the  slave  not  having  been  hi  the  State  eight  months. 
It  is  mcombent  on  defendant  to  rebat  this  presumption. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Chilton  dt  Perkins,  for  plaintiff  and  appellee.    Molse  S  Randoffh,  for  de- 
fendant and  appellant. 

Merrick,  C.  J.  This  is  an  action  brought  to  recover  the  priee  of  two  slaves 
sold  by  the  defendant  to  the  plaintiff,  allied  to  have  died  of  the  eholera. 

The  negro  women  were  delivered  under  the  sale,  on  the  evening  of  the  21st  of 
January,  1854,  to  the  plaintiff,  and  taken  to  his  plantatioa  in  the  Parish  of  Ten- 
sas, where  they  were  received  on  the  23d,  apparently  in  good  health.    On  the       j 
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D«»^^  25th,  they  were  employed  in  picking  cotton,  and  on  the  26th,  they  were  taken 
Wiuns  violently  ill  with  the  cholera,  and  subsequently  died.  On  the  30th,  the  disease 
made  its  appearance  among  the  other  negn*oes  on  the  place,  and  the  first  ooe 
attacked  died  the  next  day  after  being  taken.  Eight  or  nine  other  cases  imme- 
diately followed,  and  the  disease  disappeared  from  the  plantation  after  the  negroes 
had  been  made  to  abandon  their  houses,  and  disperse  and  encamp  in  the  woods 
and  other  parts  of  the  plantation. 

The  disease  having  made  its  appearance  in  fifteen  days  after  the  sale,  is  pre- 
sumed to  have  existed  on  the  day  of  sale,  the  slaves  not  having  been  eight  months 
in  the  State. 

This  presumption  defendant  has  attempted  to  rebut  by  proving  that  the  slaves 
had  not  been  sick  for  some  time  previous  to  the  sale ;  that  they  walked  the  day 
of  sale  a  mile  to  the  steamboat  landing ;  that  they  were  apparently  well  and  h 
fine  spirits  when  taken  on  board  of  the  boat ;  that  there  had  been  no  cholera  in 
the  slave  yard  of  defendant  from  the  28th  November,  1853,  to  the  28th  February, 
1854 ;  that  the  slaves  appeared  to  be  well  on  the  23d,  and  even  picked  cotton  on 
the  25th  of  January.  Defendant  contends  that  it  is  thus  made  probable  that  the 
sickness  of  the  slaves  originated  during  their  removal,  or  after  they  arrived  at 
their  new  home. 

In  this  state  of  the  case,  however,  it  must  be  observed,  it  is  not  shown  that 
cholera  was  not  prevailing  to  some  extent  in  the  city,  and  the  defendant's  physi- 
cian, who  visited  the  establishment  almost  every  day,  while  he  says  positively, 
there  was  no  cholera  there  in  November  and  December,  1853,  will  not  so  state 
as  to  January,  and  only  gives  it  as  his  impression  that  there  was  none.  Defeih 
dant's  clerk,  and  the  owner  of  one  of  the  slaves  are,  however,  positive  that  there 
was  no  cholera  in  the  slave  yard  in  January. 

The  plaintiff  has  not  contented  himself  with  relying  on  the  presumption  of  law 
in  his  favor.  He  has  shown  that  there  was  no  cholera  in  the  Parish  of  Tens&s 
at  the  time  of  the  arrival  of  these  negroes,  and  that  there  had  not  been  any  sidob 
1851,  and  the  physician  and  overseer  give  it  as  their  opinion,  that  it  was  brought 
there  by  these  negroes  from  New  Orleans. 

One  of  the  plysicians  called  as  a  witness  by  defendant,  was  the  one  having 
charge  of  the  slave  yard,  he  is  of  the  opinion  that  cholera  does  not  lie  dormant  in 
the  system  so  long  as  three  days ;  the  other,  Dr.  Moss,  will  not  undertake  to  say 
that  it  may  not  exist  in  a  latent  state  for  eight  days. 

Now  the  proof  makes  it  sufficiently  certain,  that  these  slaves  did  not  take  the 
cholera  in  the  Parish  of  Tensas,  for  there  was  no  cholera  there,  and  had  been  none 
since  1851,  and  when  it  had  prevailed  as  an  epidemic  on  a  certain  plantation  in 
1851,  it  is  shown  how  it  was  carried  there  by  the  removal  of  negroes  from  a  plan- 
tation in  another  part  of  the  State,  where  it  was  prevailing. 

Then,  did  the  negroes  take  the  disease  on  the  way  ?  If  it  be  assumed  that  they 
did,  it  destroys  defendant's  theory,  because  it  shows  that  the  disease  was  in  a 
latent  condition  in  the  systems  of  the  slaves  from  the  22d  of  January  to  the  26th, 
a  period  of  four  days ;  for  the  slaves  had  the  same  healthy  appearance  when 
received  in  Tensas,  as  when  delivered  in  New  Orleans.  If  the  disease  existed  in 
a  latent  condition  at  one  period,  it  might  have  also  at  the  other. 

It  seems,  therefore,  that  it  was  upon  the  defendant  to  show  that  there  was 
cholera  prevailing  on  the  steamboat,  or  at  some  point  through  which  the  slaves 
passed,  where  they  might  have  taken  the  disease,  particularly  as  it  is  shown  by 
defendant's  witness  that  every  winter  and  spring,  there  were  sporadic  cases  of 
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cholera  in  the  city.  The  fact  that  another  slave  of  plaintiff  was  taken  sick  on  the  DmAv 
30th  and  died  next  day,  does  not  disprove  the  presamption  of  law.  He  had  then  Wiukw. 
been  exposed  to  the  disease,  perhaps  for  four  days. 

It  is  urged  that,  if  the  defendant  had  made  it  possible  that  the  slaves  did  not 
have  the  cholera  at  the  time  of  the  sale,  and  that  if  anything  more  than  a  proba- 
bility is  required  to  overcome  the  presamption  created  by  the  statute,  it  never 
can  be  overcome. 

This  may  be  true  as  to  cholera,  until  medical  men  have  a  more  certain  knowl- 
edge of  the  causes  and  origin  of  the  disease.  The  fault  lies  in  the  statute,  and 
the  nature  of  the  proof  in  this  case.  The  defendant  has  not  rebutted  the  pre- 
sumption, fortified  by  facts  as  it  is,  proof  amounting  to  a  legal  certainty.  A 
mere  probability  is  not  sufficient.    Sec  Landry  v.  Peterson^  4  An.  96. 

We  cannot,  therefore,  say  that  the  District  Judge  erred  in  his  conclusions,  and 
the  loss  must  fall  upon  defendant  under  the  statute. 

Judgment  affirmed. 


[14   W 


CoHN  &  Bruen  V,  L.  Levy. 

A  lease  uuule  by  a  third  party  and  defendant,  is  properly  rejected  when  oflere<l  in  evidence  in  a  suit, 
as  between  a  plainlifTnot  a  party  to  the  lease  and  defendant.  And  so  is  testimony  tending  to  prove 
facts  not  alleged. 

On  an  allegation  of  a  written  lease,  no  evidence  can  be  oflttrod  to  prove  one  by  iiarol. 

An  amendment  shoald  be  presented  before  going  into  trial. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
DuraiU  d  Homor  and  C.  V.  JonU,  for  plaintiff  and  appellants.     Wm,  H. 
Hunt,  for  appellee.    /.  B,  Cotton,  for  Shaw  A  Co,,  Interveners. 

Land,  J.  The  plaintifis  alleged  that  the  defendant  was  indebted  to  them,  in 
the  full  sum  of  $733  34,  for  rent  of  store  No.  94,  St  Charles  street,  in  this  city, 
as  shown  by  the  account,  and  act  of  lease  annexed  to  and  made  a  part  of  their 
petition. 

They  further  alleged,  that  the  defendant  had  abandoned  the  premises,  absconded, 
and  left  the  State,  and  prayed  for,  and  obtained  a  writ  of  provisional  seizure, 
which  was  executed  on  the  property  of  the  defendant,  found  on  the  leased 
premises. 

Various  creditors  of  the  defendant  intervened  in  the  suit,  and  claimed  to  be 
paid  by  preference  out  of  the  proceeds  of  the  property  provisionally  seized. 

On  the  trial,  the  plaintiflfe  offered  in  evidence  the  act  of  lease  annexed  to  their 
petition,  to  the  introduction  of  which,  the  interveners  objected,  on  the  ground 
that  it  was  a  lease  between  other  parties,  and  not  the  plaintifis  and  defendant — 
the  objection  was  sustained,  and  thereupon  plaintifib'  counsel  moved  the  court  to 
allow  him  to  amend  his  pleadings  in  the  language  of  the  bill  of  exceptions,  "  not 
with  the  view  of  changing  the  nature  of  the  suit,  but  to  throw  out  the  said  written 
lease,"  which  amendment  was  refused  by  the  court  upon  objections  made  by  inter- 
vener's counsel ;  after  which,  plaintifis  counsel  offered  D.  Bidwell,  a  witness,  to 
prove  the  correctness  of  the  account  referred  to  in  the  petition,  and  annexed 
thereto,  and  to  prove  that  novation  of  the  old  lease  had  taken  place,  and  a  verbal 
lease  was  passed  between  said  2>.  Bidwell,  agent,  sometime  subsequent  to  the  said 
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Oomr  written  lease — ^to  which,  also  objection  was  made,  and  sustained  by  the  coart,  and 
Lbtt.  thereupon  the  plaintifife  took  a  bill  of  exceptions  to  these  various  rulings,  of  the 
District  Judge. 

There  was  no  error  in  the  rejection  of  the  testimony  offered  by  plaintii&,  first, 
because  the  act  of  lease  annexed  to  the  petition,  was  a  contract  between  one 
Newman  Peswansky  and  the  defendant ;  and  secondly,  because  the  other  facts 
which  the  plaintiff  sought  to  prove,  vere  not  alleged  in  their  petition. 

The  plaintiff  having  alleged  a  written  lease,  could  not  offer  evidence  of  one  by 
parol.  Fisk  v.  Cannon,  1  N.  S.  346.  Ddogny  v.  Smith,  3  L.  420.  NidiolU  v. 
Creditors,  9  R.  476. 

The  plaintiff  did  not  present  their  amendment  before  going  to  trial,  and  under 
the  circumstances  of  this  case,  it  was  not  improperly  rejected.  Dabbs  v.  Hemken, 
3  R.  123. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


SCCCESSION  OF    M.  Cardona. 

Where  an  usufruct  of  community  property  Ls  conatitutod  by  Uut  will  in  favor  of  the  wife,  and  there 
are  no  dcftccndanUs,  the  usufructuary  Is  compelled  to  give  security  according  to  Art.  652  C.  C,  un- 
less it  has  been  disi)ensed  with  by  the  terms  of  the  will. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G,  ^  C.  E,  Schmidt,  for  executor  and  appellant     Clarke  4b  Bayne,  ior  if. 
Cardona. 

Bdcuanan,  J.  The  testamentary  executor  is  appellant  from  a  judgment  upon 
an  account  of  administration.  An  examination  of  the  record  has  not  satisfied  us 
that  there  is  any  error,  to  the  prejudice  of  appellant,  in  the  conclusions  of  the 
court  below.  The  appellee,  widow  in  community  of  deceased,  asks  us  for  an  amend- 
ment of  the  judgment  in  her  favor  in  two  particulars. 

1.  By  charging  the  executor  with  9776  05,  mentioned  in  the  inventory  as  being 
in  the  hands  of  the  executor.  This  sum  appears  to  have  been  allowed  in  the 
judgment  upon  a  former  account.  In  that  account,  the  executor  charged  himself 
with  $174,  cash  in  his  hands  per  inventory,  and  the  judgment  of  the  court  on  the 
account,  increased  that  charge,  by  $600,  making  in  the  aggregate  about  the  sum 
mentioned. 

2.  The  appellee  asks,  that  it  be  decreed  that  she  have  the  possession  as  usufruct 
uary  under  the  will  of  her  husband,  of  the  sum  of  $2825 15,  which  the  judgment 
of  the  court  below  declares  to  be  due  to  the  minor  nieces  of  the  testator,  by  the 
executor. 

This  amendment  should  be  allowed.  All  the  property  comprised  in  the  inven- 
tory of  the  deceased,  is  admitted  to  belong  to  the  community  between  himself  and 
his  surviving  wife,  the  appellee.  The  will  of  deceased  provides  as  follows :  "To 
my  said  wife  I  give  and  bequeath  the  usufruct  and  life  enjoyment  of  all  the  prqp^ 
erty  I  may  have  at  my  death,  for  and  during  the  term  of  her  natural  life,  on  con. 
dition  that  she  shall  continue  to  provide  for  the  support  and  education  of  my  two 
nieces,  Esperanza  and  Agadida  Grace,  living  at  present  with  us.'' 
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By  anotber  clause  of  the  will,  the  testator  institutes  his  said  two  nieces  as  his     ^^J^SohlI*" 
universal  legatees.    The  evidence  shows  that  Mrs,  Cardona  has  supported  and 
educated  her  husband's  nieces  since  his  death. 

By  another  clause  in  the  will,  a  sixth  interest  in  the  testator's  estate  is  be- 
queathed to  a  minor  named  Charles  Matthews,  son  of  Ann  Anderson,  aged  about 
two  years,  subject  to  the  widow's  usufruct. 

The  executor  argues  that  he  is  not  bound  to  hand  over  the  net  prooeeeds  of  the 
estate  of  the  testator,  to  his  widow,  unless  she  gives  security,  according  to  Art. 
651  of  the  Civil  Code.    Succession  of  Pratt,  12  An.  457. 

The  usufruct  of  Mrs,  Cardona  is  not  a  right  under  the  first  section  of  the  Act 
of  1844,  page  99,  relative  to  community  property ;  because  her  deceased  husbandi 
although  he  left  neither  ascendants  nor  descendants,  has  disposed,  by  will,  of  his 
share  in  the  common  property.  He  has  done,  however,  what  the  law  would  have 
done,  had  he  made  no  will ;  he  has  reserved  to  his  widow  a  life  estate  in  his  prop- 
erty. This  is  then  an  usufruct  constituted  by  last  will  (C.  C.  532,)  and  the 
usufructuary  has  not  been  dispensed  with  the  obligation  of  giving  security,  by  the 
terms  of  the  Act  by  which  the  usufruct  is  established,  (C.  C.  552.)  As  the 
estate  of  which  the  usufruct  is  given,  has  been  liquidated,  and  converted  into 
cash,  the  amount  of  the  security  to  be  given  must  be  twenty-eight  hundred  and 
twenty-five  dollars  and  fifteen  cents,  the  balance  in  the  executor's  hands,  after  the 
payment  of  debts,  as  shown  by  his  account.  The  will  directed  the  sixth  part, 
bequeathed  to  the  minor  diaries  Matthews,  to  be  invested  in  real  estate  by  the 
testamentary  executor.  But  this  has  not  been  done,  because,  as  the  executor 
represents,  the  said  minor's  share  only  amounting  to  a  sum  of  four  hundred  and 
seventy  dollars  and  eighty-five  cents,  cannot  be  invested  in  the  manner  proposed 
by  the  testator.  For  the  same  reason,  it  cannot  be  ordered  to  be  thus  invested 
by  the  usufructuary.  Neither  of  the  three  minors  mentioned  in  the  will,  arc  rep- 
resented in  these  proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  amended,  that  the  testamentary  executor  pay  over  to  the  widow  Cardona, 
appellee,  the  sum  of  two  thousand  eight  hundred  and  twenty-five  dollars  and  fif- 
teen ceuts,  the  amount  allowed  by  the  said  judgment  to  the  minors,  legatees  of  the 
deca^,  Matthew  Cardona,  upon  the  said  widow  Cardona  executing,  and  deposit- 
ing in  the  Fourth  District  Court  of  New  Orleans,  a  bond  in  favor  of  the  Judge 
of  the  said  court,  and  of  his  successors  in  office,  with  security  to  the  satisfaction 
of  said  court,  in  the  sum  of  eleven  hundred  and  scventy-«even  dollars  and  fifteen 
cents,  conditioned  according  to  Art.  551  of  the  Code,  to  secure  the  eventual 
rights  of  the  minor  Esperanza  Grace,  also  a  like  bond,  in  the  like  amount,  to 
secure  the  eventual  rights  of  the  minor  Agadida  Grace ;  also,  a  like  bond,  in  the 
sum  of  four  hundred  and  seventy  dollars  and  eighty-five  cents,  to  secure  the 
eventual  rights  of  the  minor  Charles  Matthews  ;  that,  in  other  respects,  the  judg- 
ment of  the  District  Court  be  affirmed,  and  that  the  succession  pay  the  costs  of 
appeal. 
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R.  Waterhouse  v.  R.  A.  Bourke,  Administrator. 

)*roperty  round  among  that  of  the  deceased  is  properly  inventoried  among  his  effects. 

Tlic  true  owner  thereof  can  claim  the  proceeds  only  of  sales  of  his  property  made  by  an  administn- 
tor  in  good  faith. 

Iluving  neglected  to  cluim  his  property  both  before  and  at  the  time  of  the  inventory,  there  was  noth- 
ing to  prevent  the  administrator  from  selling  them  according  to  law.  If  the  requisttians  of  law, 
in  making  the  sale,  were  not  complied  with,  the  creditors  alone  would  have  recourse  against  tba 
administrator,  If  they  8ufl*erod  by  his  unlawful  act.  The  owner  of  the  property  would  bare  no 
right  to  complain,  particularly  when  he  suffered  no  damage  thereby. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Benjamin,  Bradford  A  Finney,  for  plaintiff  and  appellees      Chilton  <5  Har- 
rison, for  defendant  and  appellant. 

Cole,  J.  The  plaintiff,  who  is  a  citizen  of  Texas,  deposited  with  the  late  R, 
W,  Powell,  of  New  Orleans,  certain  Texas  "  red  back"  bonds,  or  notes,  for  whidi 
he  holds  the  following  receipts  : 

"  New  Orleans,  May  23, 1850. 

"  /?.  Waterhouse,  left  in  mj  care  a  lot  of  Texas  red  back  bonds,  amoaoting  to, 
say  $3,083,  nominally,  which  will  be  delivered  to  him  or  his  order. 

(Signed)  R.  W,  Powell." 

"  February  6, 1852. — Received,  also,  nine  hundred  and  ninety-one  of  the  above 
bonds  or  notes  of  Texas,  deliverable  as  above. 

(Signed)  R.  W.  Powkll." 

Powell  died  on  the  18th  of  September,  1855,  and  his  succession  was  opened  in 
the  Second  District  Court  of  New  Orleans,  on  the  15th  December,  1855,  when 
the  defendant,  R,  A,  Bourke,  was  appointed  administrator. 

The  inventory  taken  on  January  30th,  1856,  contains  the  following  statement : 

"  Two  packages  of  bonds  of  the  Republic  of  Texas,  found  in  the  tin-case  of 
R.  W.  Powell,  delivered  by  Mr,  Girault,  one  of  which  containing  in  notes  of 
various  denominations  $991 ;  and  the  other,  containing  $3,128,  comprising  a  to- 
tal sum  of  $4,119,  which  not  having  been  presented  within  the  time  prescribed 
by  the  laws  of  Texas,  the  whole  amount  is  without  present  value  by  limitation  of 
those  laws — no  value.** 

About  the  2l8t  of  February,  1856,  J?.  P.  McMasters,  a  broker  of  New  Or- 
leans, applied  to  the  defendant  and  offered  to  purchase  these  bonds.  Defendant 
at  first  declined  selling  them  at  private  sale,  but  afterwards,  having  conferred  with 
his  counsel,  agreed  to  sell,  and  did  sell  and  deliver  them  to  McMasters,  on  the 
21st  day  of  February,  for  twenty  cents  on  the  dollar. 

Previous  to  this  sale,  Bourke  had  applied  to  McMasters  for  information  respect- 
ing the  value  of  this  script,  and  had  been  informed  by  him  that  it  was  prescribed 
and  of  no  market  value ;  and  McMasters  further  testifies,  that  it  was  of  no  mar- 
ket value  at  the  time  he  purchased  from  the  defendant,  and  that  his  only  motive 
for  buying  it,  was  that  he  had  an  order  from  Texas  to  buy  it,  for  a  person  who 
was  indebted  to  the  government  as  security  of  a  defaulting  officer,  and  could  use 
it  in  paying  the  indebtedness.  But  for  this  fact,  McMasters  says,  he  would  not 
have  bought  it. 

It  is  further  testified  to  by  the  counsel  of  defendant,  that  he  informed  Bowrtt 
that  he  could  not  legally  sell  this  script,  as  administrator,  at  private  sale,  bat  that 
as  it  was  worthless,  and  he  might  never  again  receive  an  offer  for  it,  it  would  be 
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the  best  policy  to  sell  it,  and  thereby  save  twenty  cents  in  the  dollar  to  the  sue-     WAntRHocai 
cession,  which  otherwise  would  be  lost  j  and  that  then  he  could  apply  to  the       Bovm. 
court  by  petition,  slating  the  special  facts,  and  obtain  an  order  of  sale,  under 
which  the  title  of  McMasters  might  be  legalised. 

Accordingly,  in  April  1856,  an  order  of  sale  was  made,  and  on  the  11th  day 
of  July  following,  the  script  was  sold  by  the  Sheriff. 

Up  to  this  period,  no  claim  or  demand  had  ever  been  made  by  Waterliouse  upon 
the  defendant  for  this  script,  and  the  only  information  he  had  received,  was  from 
If.  H.  Gardner,  formerly  employed  by  the  firm  of  Powell  &  Co,,  of  which  JR.  W, 
Powell  was  a  member.  Gardner  was  present  when  the  tin-box  containing  Mr. 
Poweirs  private  papers  was  opened,  in  order  to  be  inventoried.  There  was  a 
package  of  *'  red  backs,''  Texas  bonds,  found  in  this  tin-box.  Gardner  testified 
that  he  told  Mr.  Bourke,  that  whilst  he  was  in  Texas,  he  called  upon  Mr.  Water- 
house  in  relation  to  the  business  of  the  debt  he  owed  to  Powell  dt  Hopkins.  Mr. 
Waterhouse  produced  two  receipts  for  the  "  Texas  red  back  bonds,"  as  a  proper 
credit  on  the  debt,  the  payment  of  which  he  claimed.  That  he  then  stated  to 
Mr.  Bourkey  he  believed  these  bonds  were  the  property  of  plaintiff,  and  that  he 
believed  them  to  be  the  same,  the  receipts  of  which  he  saw  in  the  hands  of  Mr. 
Waterhouse. 

It  further  appears,  that  '<  red  backs"  were  redeemed  in  June,  1856,  at  76  cents 
on  the  dollar,  at  Washington,  but  it  does  not  appear  that  Bourke  knew  this  fact, 
or  that  indeed  it  was  known  to  any  except  speculators. 

McMasters  says,  it  was  known  when  he  bought  of  Bourke,  in  February,  1 856, 
that  the  creditors  of  Texas  were  supplicating  Congress  to  pay  aU  the  debts  of 
Texas,  but  McMasters  did  not  reveal  this  fact  to  Bourke. 

On  the  12th  of  May,  1857,  plaintiff  instituted  this  suit,  in  which  he  prays  that 
Bourke  be  ordered  individually,  as  well  as  in  his  capacity  as  administrator  of  the 
succession  of  R.  W.  Powdl,  to  deliver  said  bonds  deposited  as  aforesaid,  to  peti- 
tioner, or  in  default  thereof,  to  pay  him  ^4,074,  their  present  value. 

There  was  judgment  in  favor  of  the  plaintiff  against  the  succession  of  R.  W. 
Powell,  for  $914  85,  the  amount  paid  to  the  administrator  by  McMasters  for  the 
bonds,  which  sum  is  to  be  taken  out  of  the  assets  of  the  succession  by  preference 
and  privilege  over  every  other  person.  It  was  further  decreed,  that  the  plaintiff 
recover  from  the  defendant,  individually,  $2,217  89,  the  diffbrence  between  the 
price  given  by  McMasters  and  the  value  of  the  bonds  as  proved  upon  the  trial. 
Defendant  has  appealed. 

There  is  a  bill  of  exceptions  to  the  exclusion  by  the  court,  of  the  testimony  of 
/.  M.  Chilton  and  the  cross-examination  of  McMasters. 

The  testimony  of  Chilton  ought  to  have  been  admitted,  except  as  to  that  part 
containing  the  communications  of  Bourke  to  him. 

The  cross-examination  of  McMasters  was  also  admissible,  for  this  as  well  as 
the  testimony  of  Chilton,  tend  to  show  the  good  fi&ith  of  Bourke  in  disposing  of 
the  bonds. 

We  are  of  opinion  that  Bourke  ought  only  to  be  held  liable  in  his  administra- 
tive capacity  for  the  amount  received  by  him  and  put  upon  his  tableau,  as  the 
proceeds  of  the  sale  of  the  bonds. 

It  is  clear  that  he  acted  in  perfect  good  faith,  and  even  admitting  that  the  sale 
to  McMasters  was  illegal,  still  plaintiff  cannot  raise  this  objection,  because  he 
does  not  sue  as  a  creditor  of  the  estate,  but  claims  a  special  deposit  made  with 
the  deceased  in  his  lifetime. 
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WATVRHom         It  docs  not  appear  why  this  deposit  was  made,  and  it  appears  singalar  that  the 
Bniin.        bonds  should  have  been  left  for  so  many  years  with  Poteell. 

Gardner f  indeed^  testifies  that  plaintiff  produced  to  him  in  Texas,  the  two  re- 
ceipts for  the  bonds,  as  a  proper  credit  on  the  debt,  the  payment  of  which  Gard- 
ner claimed  as  due  to  Potcdl  d  Hopkins, 

This  testimony  is  not  explained,  and  it  leads  to  the  conclusion  that  plaintiff 
considered  these  bonds  as  compensated  by  his  debt.  However  this  may  be,  there 
was  certainly  great  neglect  in  plaintiff  to  permit  the  bonds  to  remain  bo  many 
years  with  Powdl,  if  the  latter  had  no  ofi&et  against  them,  or  did  not  hold  them 
as  collateral  security. 

PoweU  is  now  dead,  and  it  is  impossible  for  his  administrator  to  explain  the 
cause  of  this  long  deposit,  and  the  claims  that  the  deceased  may  have  had  against 
the  bonds. 

The  fftcts  of  this  cose  establish  that  the  bonds  brought  as  much  as  they  would, 
if  the  order  of  court  had  been  first  obtained  for  their  sale. 

Defendant  had  the  right  to  put  the  bonds  upon  the  inventory  as  the  property 
of  PowelL  He  found  them  among  his  papers,  and  the  testimony  of  Gardner  was 
not  of  such  a  nature  as  to  authorize  PowelVs  administrator  to  consider  the  bonds 
as  the  property  of  plaintiff. 

Art.  1099  of  the  Civil  Code,  instructs  the  Judge  or  Notary,  to  "make men- 
tion of  the  effects  and  property  which  are  claimed  by  third  persons,  as  having 
been  intrusted  to  the  deceased  to  keep  on  deposit,  consignment,  or  otherwise,  all 
of  which  must  be  estimated  with  the  effects  of  the  succession,  though  they  can 
be  taken  out  of  the  inventory,  if  the  claim  to  tltem  is  established.** 

These  bonds  were  not  claimed  by  plaintiff ;  he  made  neither  before  nor  at  the 
time  of  the  inventory  any  demand  for  them. 

There  was  nothing  then  to  prevent  the  administrator  from  selling  them  accord- 
ing to  law.  If  he  erred  in  not  following  in  their  sale  the  requisitions  of  law,  the 
creditors  of  the  estate  may  have  their  recourse  against  him,  if  they  have  sufiereil 
by  his  unlawful  action,  but  plaintiff  not  being  a  creditor  can  only  object  under 
the  circumstances  of  this  case,  and  hold  the  administrator  liable,  in  the  event  he 
had  no  right  whatever  to  sell  the  bonds. 

If  he  had  the  right  to  sell,  then  the  neglect  to  follow  the  strict  formalities  of 
law  incumbent  upon  administrators,  cannot  be  complained  of  by  him,  pa^ticaJa^ 
ly  when  he  suffered  no  damage  thereby.  Plaintiff,  with  a  bad  grace,  invokes  the 
enforcement  of  the  most  rigid  principles  of  law,  when  his  own  laches  has  produced 
the  difficulties,  and  when  the  administrator  acted  in  good  iaith  for  what  he  be- 
lieved, under  the  advice  of  counsel,  to  be  for  the  best  interests  of  the  estate. 

The  succession  of  PoweU  was  opened  in  December,  1855 ;  McMasten  pur- 
chased the  bonds  About  the  22d  of  February,  1856,  at  which  time,  the  period  for 
a  sale  of  all  the  effects  had  not  only  arrived,  but  had  passed,  for  more  than  a  year 
had  expired  from  the  opening  of  the  estate.  The  administrator  was  not  bound 
to  wait  any  longer  to  see  if  any  one  would  claim  the  bonds. 

Even  supposing  that  plaintiff  has  the  same  rights  as  creditors  of  the  estate,  for 
recovery  of  damages  for  selling  illegally  these  bonds,  still  he  can  recover  none,  for 
he  has  not  suffered  any.  He  obtained  as  much  by  the  private  sale,  and  the  at- 
tempt to  cure  the  illegality  by  the  public  sale,  as  if  the  order  of  court  had  first 
been  obtained  for  their  sale. 

Besides,  if  this  script,  in  consequence  of  the  failure  of  Congress  to  act,  had  re- 
mained of  no  value,  the  defendant  could  not  have  withheld  from  plaintiff  what  he 
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received  for  it    It  would  seem,  then,  that  if  he  could  not  be  benefited  by  the 
continued  want  of  value  of  these  bonds,  that  he  should  not  sufier  by  their  acci-         boSetu. 
dental  increase  of  value.    C.  C.  2291 ;  7  An.  487  ;  12  La.  124;  G.  C.  2489 ;  5 
An.  550 ;  3  An.  381 ;  2  La,  69;  C.  C.  2427  ;  17  La.  281 ;  6  Ia.  452  ;  C.  0. 
1140. 

It  is,  therefore,  ordered,  adjndg^  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  amended  as  follows,  to  wit :  that  that  part  of  the  judgment  which 
decrees  that  plaintiff  shall  recover  judgment  against  the  defendant  Bourke,  indi- 
vidually, for  92,217  89,  be  avoided  and  reversed  ;  and  that  there  be  judgment  in 
Bourke's  favor  against  the  individual  demand  against  him,  and  that  the  judgment 
so  amended  be  affirmed,  and  that  plaintiff  pay  the  costs  of  appeal. 

Merrick,  C.  J.  I  concur  in  this  case  on  the  ground  that  the  rule  of  damages 
was  the  market  value  of  the  bonds  when  sold  by  the  administrator,  in  February, 
1856.  It  does  not  appear  that  their  market  value  at  that  time  exceeded  the 
price  received  by  the  administrator. 


Samuel  Locke  v,  Mackinson  &  Murphy. 

Wbcn  a  party  takes  acooants  fh>m  bis  debtor  to  be  creditod  if  collected ,  otherwise  to  be  returned,  with 
Tull  power  to  settle  them  in  any  manner  ho  can,  taking  a  note  on  time  for  an  account,  it  operates  no 
noyatkm  and  no  payment. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
G.  A,  Breaux,  for  plaintiff  and  appellee.    M.  M.  Cohen,  for  defendants  and 
appellants. 

Merrick,  C.  J.  ''  Plaintiff  sued  on  an  open  account  and  obtained  a  judgment 
ID  the  lower  court  for  the  sum  of  four  hundred  and  forty-one  dollars  and  thirty- 
eight  cents,  with  five  per  cent,  from  September  23d,  1855,  against  the  defendants 
in  sdido.    From  this  judgment  Murphy  has  appealed. 

^  The  grounds  of  defence  are  :  1st,  payment ;  2d,  novation ;  3d,  that  by  taking 
the  note  of  J,  B,  Stiles  di  Co.  in  settlement  of  the  account  due  defendants,  plain- 
tiff has  made  the  debt  his  own." 

The  proof  shows  that  the  accounts  of  Stiles  <&  Co,  were  taken  conditionally  ; 
if  they  were  paid,  they  were  to  be  credited  ;  if  not,  they  were  to  be  returned  and 
the  Clerk,  of  plaintiff  to  whom  they  were  delivered,  was  authorized  to  settle  the 
matter  in  any  way  he  could. 

Here  was  no  payment  and  no  novation.  Neither  did  the  taking  of  a  note  at 
twenty  days  after  date,  under  the  power  granted  in  this  case^  make  the  plaintiff 
responsible  as  defendant's  agent,  under  the  authorities  in  16  La.  150  ;  12  Rob. 
428  and  6  An.  763.  When  he  could  not  obtain  payment  of  the  note,  he  was, 
by  the  agreement,  authorized  to  return  it. 

The  answer  praying  for  damages  as  for  a  frivolous  appeal,  was  not  filed  in 
time.    7  N.  S.  657  ;  14  La.  288,  391. 

Judgment  affirmed. 
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w  m\  Thomas  Edwards,  Curator,  v.  R.  C.  Ballard. 

lOB   6061  '  ' 

Although  DO  real  action  woald  lie  in  Louisiana  for  lands  situated  in  Mississippi,  yet  a  suit  brought  to  re- 
cover the  proceeds  of  those  lands,  from  a  defendant  domiciliated  in  Louisiana,  would  foil  within  the 
JurifldicUoD  of  our  courts. 

In  a  question  of  location,  the  only  authorized  evidence  is  a  survey  mode  by  proper  authority. 

The  plea  of  res  judicata  is  without  force,  unle.ss  the  object  demanded  in  the  former  suit  was  precisely 
the  same  as  that  demanded  in  the  action  pending. 

The  proscription  of  one  year  does  not  bar  an  action  m  decZoretfion  de  witMOaAion. 

Good  faith  is  essential  to  the  acquisition  of  property  by  the  prescriptions  of  five  and  ten  years. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
A,  F,  Steele,  for  plaintiff  and  appellant.     Snyder  d  Sparrow^  for  defend&Dt. 

Buchanan,  J.  This  is  an  action  for  the  recovery  of  lands  and  sIetcs,  and 
their  fruits,  alleged  to  belong  to  the  succession  of  Silas  LiUard,  administered  by 
plaintiff,  and  alleged  to  be  in  the  possession  of  defendant,  by  virtne  of  simulated 
conveyances  from  Lillard.  The  cause  was  tried  by  a  jury,  who  found  a  verdict 
for  defendant.    Plaintiff  has  appealed. 

The  plaintiff  asked  for  a  new  trial,  on  several  grounds : 

1st.  That  the  court  had  erred  in  ordering  certain  portions  of  plaintiff's  peti- 
tion to  be  stricken  out,  and  in  refusing  to  permit  testimony  to  go  to  the  jary  in 
relation  thereto. 

The  petitioner  alleges  that  Silas  Lillard,  deceased,  of  whose  vacant  estate  plain- 
tiff is  curator,  made  two  simulated  sales  of  movable  and  immovable  effects,  to 
the  defendant,  Ballard,  for  the  purpose  of  defrauding  Lillard^s  creditors,  he,  LUr 
lard,  being  then  insolvent ;  that  one  of  those  simulated  sales  was  made  at  Nat- 
chez, Mississippi,  on  the  18th  February,  1840,  and  the  other  in  Concordia  parish, 
Louisiana,  on  the  28th  April,  1840.  Various  allegations  are  made  of  facts  tend- 
ing to  show  the  simulation  alleged  ;  and  the  petition  concludes  by  a  prayer  for 
judgment  in  favor  of  plaintiff  against  defendant,  for  the  value  of  the  property 
conveyed  (by  the  two  sales  alleged  to  be  simulated)  by  Lillard  to  defendant,  and 
which  has  been  alienated  by  defendant ;  and  also  for  the  hire  of  slaves  and  pro- 
fits of  lands  so  conveyed,  which  are  now  in  defendant's  possession ;  and  for  the 
present  value  of  the  slaves  of  Silas  Lillard  now  in  defendant's  possession,  and  for 
general  relief. 

The  portions  of  this  petition  which  the  District  Court,  on  defendant's  motion, 
ordered  to  be  stricken  out,  were  those  relating  to  the  simulated  sale  of  property 
in  Natchez,  of  the  18th  of  February,  1840,  and  to  a  quit  claim  conveyance  of 
said  property,  by  defendant,  to  Lillard's  widow. 

The  grounds  of  the  motion  to  strike  out  were,  that  the  allegations  of  the  peti- 
tion in  question  had  no  connexion  with  the  prayers  of  the  petition,  nor  is  any 
thing  asked  of  defendant,  based  or  depending  in  any  way  upon  said  allegations ; 
that  neither  the  property  mentioned  therein,  nor  its  value,  is  demanded,  nor  could 
said  property  be  demanded  of  defendant  in  this  action. 

The  plaintiff,  on  the  trial  of  the  cause,  after  the  order  to  strike  out,  offered  evi- 
dence in  support  of  the  allegations  in  question,  which  being  rejected  by  the  coart, 
a  bill  of  exceptions  was  reserved. 

The  order  to  strike  out  the  allegations  of  the  petition,  appears  to  us  clearly 
erroneous.    The  all^ations  have  a  direct  bearing  upon  the  prayer  of  the  petition. 
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The  defendant  is  a  resident  of  Madison  parish,  in  this  State,  in  which  parish  this       Ebwibm 
sait  was  brought,  and  the  defendant  personally  cited.    And  granting  that  no  real 
action  would  lie  in  Lonisiana  for  lands  sitoated  in  Mississippi,  we  do  not  find  the 
plaintiff's  demand  to  be  of  that  nature. 

Instead  of  the  petition  claiming  property  situated  in  Mississippi,  it  seems  to  claim 
at  the  hands  of  pkintiff,  the  proceeds  of  property  in  Mississippi,  which  has  been 
disposed  of  by  defendant,  and  which  he  had  acquired  by  the  conveyance  of  the 
18th  of  February,  1840.  As  to  the  place  when  that  conveyance  was  made,  we 
do  not  suppose,  nor  do  we  understand  the  counsel  of  defendant  as  maintaining,  that 
this  wonld  affect  the  jurisdiction  of  our  courts. 

Another  bill  of  exception  was  taken  by  plaintiff  to  the  admission  of  the  depo- 
sition of  H,  O.  McEnery.  The  objection  made  to  this  testimony  and  overruled 
by  the  court,  was,  that  the  statements  of  this  witness  could  ooly  be  legally  proved 
by  a  sarvey  and  map  of  township  No.  7,  of  range  7  east 

We  think  this  objection  should  have  been  sustained.  The  witness  was  offered 
to  sustain  the  allegation  of  defendant's  answer,  that  the  largest  and  most  valua- 
ble portion  of  the  land  sold  by  Lillard  to  the  defendant,  on  the  28th  of  April, 
1840,  was  included  within  the  limits  of  the  Gurry  &  (xarland,  or  Bringier  grant. 
His  testimony  was,  that  being  Register  of  the  land  office  at  Monroe,  in  October, 
1843,  when  public  lands,  inclucUng  the  township  in  question,  were  ofifered  for  sale 
under  a  proclamation  of  the  President  of  the  United  States,  the  witness  had  been 
instructed  by  the  Commissioner  of  the  General  Land  Office,  to  withhold  that 
township  from  sale,  as  being  included  in  the  Bringier  claim.  This  appears  to  us  a 
question  of  location,  of  which  the  only  authentic  evidence  was  a  survey  made  by 
proper  authority. 

The  defendant  has  jdeaded  the  exceptions  of  res  judicata,  and  of  yrescription 
in  bar  of  this  action. 

The  plea  of  res  judicata  is  based  up^u  a  suit  instituted  by  plaintiff  against  de- 
fendant, about  two  years  prior  to  the  institution  of  the  present  suit,  and  the  ver- 
dict of  a  juiy  rendered  in  said  suit  about  three  months  before  the  institution  of 
this  suit 

The  object  demanded  in  that  suit,  was  not  the  same  as  that  demanded  in  the 
present  The  plea  of  res  judicata  cannot,  therefore,  be  sustained.  Civil  Code, 
Art  2265. 

The  prescription  pleaded  is  that  of  one,  of  five,  and  of  ten  years. 

The  prescription  of  one  year,  does  not  bar  this  action,  which  is  the  action  en 
declaration  de  simulation  Cammack  v.  Watson,  1  An.  132  ;  Erwin  v.  Bank  of 
Kentucky,  5  An.  4 ;  see  also  8  An.  453  ;  10  An.  20  ;  11  An.  265. 

The  prescriptions  of  ten  and  five  years,  pleaded  by  defendant,  are  those  by 
which  the  property  of  lands  and  slaves  is  acquired  by  the  possessor,  who  holds 
by  a  jnst  title. 

Good  faith  is  an  essential  to  the  acquisition  of  property  by  this  prescription. 
C.  C.  3445.  But  bad  faith  is  expressly  charged  in  the  petition.  C.  C.  Arts. 
3414,  3415. 

The  counsel  for  defendant  refers  us  to  the  provision  of  the  Code,  Art.  3447, 
that  good  faith  is  always  presumed  in  matters  of  prescription.  But  the  same 
Article  permits  bad  £Ekith  to  be  allied  and  proved  against  the  party  in  pos- 
session. 

It  is,  therefore,  adjudged  and  decreed,  that  the  verdict  and  judgment '  f  the 
court  below,  be  set  aside  and  reversed ;  that  this  cause  be  remanded  for  a  new 
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itowABM  trial  according  to  law,  and  to  the  principlee  enounced  in  this  deciBion ;  and  that 
defendant  and  appellee  pay  costs  of  appeal. 

Land,  J.,  dissenting.  Separate  actions  may  be  cumulated  in  the  same  demand 
or  suit,  unless  one  of  them  precludes,  or  is  contrary  to  the  other.  G.  P.  U8, 
149. 

It  has  been  held  that  an  action  of  nullity  may  be  cumulated  with  a  petitory 
action. 

Such  is  this  suit ;  the  plaintiff  has  cumulated  an  action  of  nullity  with  a  peti- 
tory action.  He  sues  to  annul  a  sale  of  land  and  slaves,  on  the  grounds  of 
fraud  and  simulation,  and  to  recover  the  property  conveyed. 

Re  cannot  succeed  in  the  petitory  action,  unless  he  also  succeeds  in  the  action 
of  nullity. 

Prescription  has  beejQ  pleaded  to  both  actions,  and  if  the  plea  is  good,  it  dis- 
poses of  the  whole  case. 

The  act  of  saie  was  executed,  and  the  defendant  was  in  possession  of  the  pro- 
perty conveyed,  more  than  ten  years  before  the  commencement  of  tills  suit,  and 
has  renlained  in  possession  ever  since. 

The  revocatory  action  is  prescribed  by  one  year,  to  be  computed  from  the 
time  the  creditor  has  obtained  judgment  against  his  debtor.     0.  C.  1980. 

The  action  of  nullity  or  rescission  of  contracts,  testaments,  or  other  acts,  is 
prescribed  by  five  years.    0.  0.  3507. 

All  personal  actions  are  prescribed  by  ten  years,  unless  prescribed  by  a  skorier 
period.    0.  G.  3508. 

The  action  to  annul  the  sale  in  this  cause,  is  one  of  the  three  mentioned,  i.  e.  o 
revocatory  action,  an  action  of  nullity,  or  a  personal  action. 

In  whatever  light  it  may  be  viewed,  it  is  prescribed  by  one,  five  or  ten  years. 

As  the  plea  of  prescription  bars  the  action  of  nullity,  and  as  the  plaintiff  can- 
ni4,  succeed  in  the  petitory  action  cumulated  with  it,  without  annulling  the  sale;  in 
other  words,  without  sttcceeding  tn  both  demands,  the  judgment  should  be  af- 
firmed. 

The  defendant  cannot  be  deprived  of  his  defence  to  a  personal  action  by  its  cu- 
mulation with  a  real  one, 

Mesbick,  G.  J.,  concurred  in  this  opinion. 
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State  of  Louisiana  v.  Meshac  Ross. 

Tho  Stato  has  ttao  right  to  appeal,  provided  it  is  limited  to  the  class  of  cases  found  in  the  precedeat, 
io-wit :  those  where  the  indictment  has  been  quashed  before  a  trial,  or  held  bad  upon  a  demurrer ; 
and  where  it  purports  to  charge  an  offonoe  punishable  with  death  or  imprisonmoDt  at  hard  labor. 

rroBccuUoDs  must  be  by  indictment  or  information  ;  and  the  Stato  has  the  right  to  choose  either  mode, 
but  cannot  prosecute  by  both  at  the  same  time. 

After  prosecuting  under  an  indictment  which  has  been  ignored,  tho  State  is  not  barred,  in  new  pro- 
ceedings, from  selocting  indictment  or  inlbrmation,  as  proTided  by  theOonsUtntion. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Carroll,  Farrar,  J. 
James  Nolan,  District  Attorney,  and  E.  Warren  Moise,  Attorney  General, 
for  State.    Sluni  dt  Parham,  and  Jones  <&  Dougherty,  for  defendant  and  appellee. 


Digitized  by 


Googlt 


NEW  ORLEANS.  MAY,  1859.  365 

CoLK,  J.    The  Ist  of  October,  1858,  the  Grand  Jury  of  the  Pariah  of  Carroll,         8»;J« 
TCtarned  into  court  ignored,  a  bill  of  indictment,  which  charged  the  defendant 
with  manslaughter. 

The  same  day,  after  this  action  of  the  grand  jnry,  the  District  Attorney  filed 
an  information,  charging  the  defendant  with  manslaoghter. 

The  court  ordered  the  information  to  be  spread  upon  the  minutes,  and  a  war- 
rant of  arrest  to  issue. 

The  following  motion  to  quash  the  information  was  then  filed  by  the  counsel  of 
the  accused: 

*'  And  now,  on  this,  the  6th  day  of  October,  1858,  comes  the  said  Meshac  Ross, 
who  is  under  arrest  by  virtue  of  an  information  by  the  District  Attorney,  on  be- 
half of  the  State,  on  a  supposed  charge  of  manslaughter,  and  says  that  this  hoiH 
orable  court  ought  not  to  have,  or  maintain  any  action  or  jurisdiction  on  said 
information,  because  the  said  District  Attorney,  on  behalf  of  the  State,  at  the 
present  term  of  the  court  preferred  the  same  charge  before  the  g^rand  jury,  who 
were  empanelled  and  sworn  to  inquire  in  and  for  the  body  of  the  said  parish  by 
way  of  indictment,  who  informed  this  court  by  the  return  thereon,  that  the  said 
indictment  was  not  found,  which  action  on  the  part  of  the  attorney  for  the  State 
and  the  said  grand  jury,  precludes  the  District  Attorney  from  filing  an  informa- 
tion for  the  same  supposed  offence.  Wherefore,  he  asks  the  judgment  of  this 
honorable  court  on  said  information,  and  that  the  same  may  be  quashed,  and  the 
accused  may  be  discharged  without  any  further  plea  on  his  behalf." 

To  this  motion  the  District  Attorney  filed  the  following  demurrer  : 

*'  And  now  comes  the  District  Attorney,  who  prosecutes  in  behalf  of  the  State 
of  Louisiana,  and  says,  by  reason  of  anything  allied  in  defendant's  motion,  the 
said  State  is  not  precluded  from  filing  said  information,  and  holding  said  party 
to  answer  thereto.  Wherefore,  the  court  is  asked,  whether  by  reason  of  the  action 
of  the  grand  jury,  as  set  forth  in  defendants  plea,  the  State  be  precluded  from 
proceeding  further  on  said  information." 

The  District  Judge  sustained  the  motion  of  the  accused,  and  ordered  the  infor- 
mation to  be  quashed. 

It  thus  appears  that  the  information  was  quashed  for  the  reasons  given  in  the 
motion  of  the  accused,  after  the  court  had  ordered  the  information  to  be  filed. 

And  it  was  not  quashed  because  the  District  Judge  had  not  consented  to  have 
the  information  filed. 

The  decision  of  this  cause  cannot  then  depend  upon  any  supposed  want  of  con- 
sent on  the  part  of  the  District  Judge  to  the  filing  of  the  information. 

After  the  information  was  quashed,  upon  motion  of  the  District  Attorney,  in 
open  court,  an  appeal  was  granted  to  the  State. 

The  defendant  has  moved  to  dismiss  the  appeal  upon  this  among  other  grounds, 
that  there  is  no  law  authorising  the  State  to  prosecute  an  appeal  upon  an  indict- 
ment or  information. 

Art.  62  of  the  Constitution  of  1852,  vests  this  court  with  jurisdiction  over 
<'  all  criminal  cases  on  questions  of  law  alone,  whenever  the  offence  charged  is 
punishable  with  death  or  imprisonment  at  hard  labor,  or  when  a  fine  exceeding 
three  hundred  dollars  is  actually  imposed." 

Under  the  Constitution  of  1812,  the  Supreme  Court  of  this  State  had  no  juris- 
diction in  criminal  matters. 

The  Legislature  of  1843  created  a  Court  of  Errors  and  Appeals  in  criminal 
matters,  with  *' jurisdiction  of  all  questions  of  law  arising  in  the  progress  of  any 
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STAn  prosecution  for  violation  of  any  penal  law  of  the  State,  where  the  punishment 
RoeB.  may  be  death  or  imprisonment  at  hard  labor."    Sess.  Acts  1843,  p.  59. 

llie  Court  of  Errors  in  the  case  of  the  State  v.  Jones,  held  that  the  State  was 
authorised  to  appeal  from  a  judgment  quashing  an  indictment.    8  Bob.  575. 

The  Constitution  of  1845,  vested  the  Supreme  Court  with  jurisdiction  io 
''  criminal  cases  on  questions  of  law  alone,  whenerer  the  punishment  of  death  or 
hard  labor  may  be  inflicted,  or  when  a  fine  exceeding  three  hundred  dollars  is 
actually  imposed.'* 

The  only  difference  between  this  Article  and  Article  62,  of  the  Constitution  of 
1852,  is  that  in  the  latter  the  appeal  exists,  whenever  the  offense  charged  is  pao- 
ishable  with  death  or  imprisonment  at  hard  labor,  whilst  in  the  former,  it  lies 
wherever  the  punishment  of  death  or  hard  labor  may  be  inflicted. 

Under  the  Constitution  of  1845,  our  predecessors  exercised  jurisdiction  over 
an  appeal  by  the  State  from  a  judgment  quashing  an  indictment.  State  v.  CA<^ 
vers,    7  An.  40. 

Under  the  Constitution  of  1852,  this  court  has  entertained  jurisdiction  of  ap- 
X)calH  by  the  State  from  judgments  quashing  indictments.  StcUe  v.  Hendry,  10 
An.  207.    State  v.  Ellisy  12  An.  391. 

In  none  of  these  cases  does  the  question  of  the  right  of  the  State  to  appeal 
appear  to  have  been  raised,  except  in  the  State  v.  Jones,  tried  before  the  Court  of 
Errors,  and  in  the  State  v.  EUiSf  decided  by  this  court  under  the  Constitution  of 
1852. 

If  it  had  not  been  the  intention  of  the  framers  of  the  Constitution  of  1852,  to 
have  granted  in  certain  cases  to  the  State  the  right  of  appeal,  they  would  have 
worded  dififerentiy  Article  62,  for  they  knew  that  appeals  by  the  State  had  been 
sustained  by  the  Court  of  Errors  under  the  Act  of  1843,  and  by  the  Supreme 
Court  under  the  Constitution  of  1845.  Instead  of  this,  however,  they  construe 
this  Article,  which  vests  this  court  with  jurisdiction  in  criminal  matters,  to  ex- 
press almost  identically  the  same  idea,  as  the  corresponding  Articles  in  the  Act 
of  1843,  and  Constitution  of  1845,  except  that  in  the  Act  of  1843,  there  was  no 
appeal  in  the  case  where  the  punishment  was  fine  alone. 

It  is  true,  it  is  a  recognised  principle  of  the  common  law,  that  no  person  shall 
bo  twice  put  in  jeopardy  of  life  or  limb  for  the  same  offence.  This  principle  is 
also  adopted  in  the  Constitution  of  the  United  States,  and  governs  ofiences 
against  the  United  States.    Amendment  to  Constitution  United  States,  Art  5. 

An  accused  has  not,  however,  been  put  in  jeopardy  of  life  or  limb,  when  he  has 
not  even  been  tried  before  a  jury,  but  when  the  indictment  or  information  has  been 
quashed  before  his  case  has  been  submitted  to  the  jury. 

It  has  been  objected  that  the  State  cannot  appeal  from  the  decisions  of  its  own 
courts.  There  does  not  appear  to  be  any  reason  why  the  State  should  not  be 
entitled,  as  a  private  individual,  to  an  appeal  from  one  of  her  inferior  courts  to  a 
superior  tribunal. 

We  concur  with  the  opinion  expressed  by  this  court,  in  the  State  v.  Ellis,  that 
there  is  no  objection  to  the  right  of  the  State  to  appeal,  **  provided  it  is  limited 
to  the  class  of  cases  found  in  the  precedents,  to-wit :  those  where  the  indictment 
has  been  quashed  before  a  trial,  or  held  bad  upon  a  demurrer,  and  where  it  pur- 
ports to  charge  an  offence  punishable  with  death  or  imprisonment  at  hard  labor.'* 

It  is  objected  that  the  Legislature  have  not  provided  a  mode  of  prosecuting  an 
appeal  on  the  part  of  the  State  from  judgments  of  the  inferior  courts  in  criminal 
matters.    This  court  cannot,  however,  be  divested  of  jurisdiction  by  this  I^gisla- 

Digitized  by  VjUU^  IC 


NEW  ORLEANS.  MAY.  1859.  86T 

tive  omission.    If  it  could,  then  it  might  also  be  deprived  of  its  jurisdiction  in         ft^™ 
civil  cases,  by  the  n^lect  of  the  Legislature  to  direct  the  manner  of  appeal  in  Rool 

civil  affairs.    Suitors  would  thus  lose  a  constitutional  privilege. 

The  conclusion  would  be  different,  if  this  Article  had  ordained  that  the  appeal 
should  be  taken  in  a  mode  to  be  provided  by  the  Legislature,  for  then  the  Article 
would  not  have  conferred  the  full  right  of  appeal  until  the  Legislature  had  acted 
and  provided  the  manner  of  appeal.  The  motion  to  dismiss  the  appeal  must 
therefore  be  overruled.  Upon  the  merits,  the  action  of  the  District  Court  in 
quashing  the  information  has  been  assigned  by  the  District  Attorney  in  this  court, 
OS  error. 

The  material  question  is.  whether  the  District  Attorney,  at  the  same  term  of 
court,  and  on  the  same  day  that  the  grand  jury  had  ignored  the  indictment,  could 
file  the  information,  after  this  action  of  the  grand  jury.  Art.  103,  of  the  Con- 
stitution of  1852,  provides,  that  ^  prosecutions  shall  be  by  indictment  or  informa- 
tion." 

The  State  can  select  either  mode,  but  cannot  prosecute  by  both  at  the  same 
time. 

After,  however,  it  has  prosecuted  by  indictment,  and  the  grand  jury  not  being 
satisfied  by  sufficient  evidence,  or  for  other  causes,  have  not  found  a  true  bill 
against  the  accused,  it  is  the  same  as  if  the  matter  had  never  been  before  a  grand 
jury,  and  the  District  Attorney,  in  commencing  new  proceedings,  has  the  right  to 
select  indictment  or  information,  as  provided  by  Art.  103. 

As  there  can  be  no  doubt  that  the  District  Attorney  could  thus  prosecute  the 
accused  at  the  next  term  of  the  court,  we  can  see  no  reason  why  he  should  not  be 
permitted  to  do  so  at  the  same  term  that  the  grand  jury  have  ignored  the  bill,  if 
he  fears  that  the  crime  would  be  prescribed  before  the  next  term  of  court,  or  for 
other  good  reasons. 

It  is.  therefore,  ordered,  adjudged  and  decreed,  that  the  order  of  the  District 
Court,  quashing  the  information  be  set  aside,  that  the  information  be  restored  to 
its  full  force  on  the  records  of  said  court,  and  that  the  prosecution  under  the 
information  be  allowed  to  be  proceeded  with,  and  that  this  cause  be  remanded  to 
the  lower  court  for  further  proceedings  according  to  law.  and  that  the  costs  of 
this  appeal  be  paid  by  appellee,  and  the  costs  of  the  lower  court  abide  the  final 
decision  of  the  prosecution. 

Merrick.  C.  J.,  dissenting.  The  District  Attorney  cannot  file  an  information 
as  a  matter  of  fight.    It  must  be  filed  with  the  comerU  of  the  court  first  obtained. 

It  was,  in  my  opinion,  within  the  discretion  of  the  District  Court  to  give  such 
consent  even  at  the  same  term  at  which  the  grand  jury  had  "  ignored  "  an  indict- 
ment for  the  same  offence.  But  then,  the  court  might  have  required  some  showing 
before  it  gave  the  consent,  and  in  the  absence  thereof,  it  might  have  refused.  If 
the  information  were  improvidently  filed,  it  might  order  the  filing  to  be  erased 
and  the  previous  order  rescinded.  I  see  nothing  in  this  case,  which  shows  ao 
erroneous  exercise  of  the  discretion  vested  in  the  District  Judge. 

Had  the  information  been  accompanied  with  affidavits,  it  might  have  presented 
a  different  case. 

I  think  the  judgment  of  the  District  Court  ought  to  remain  undisturbed. 

Land.  J.,  also  dissenting.  The  District  Attorney  preferred  to  the  Grand 
Jury,  of  the  Parish  of  Carroll,  a  bill  of  indictment,  charging  the  defendant  with 
the  crime  of  manslaughter. 

After  hearing  the  evidence,  they  returned  the  bill  into  court  with  this  endorse- 
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STATi  ment  npon  it,  "  bill  not  found,''  signed,  T.  M,  Tucker,  foreman  of  the  Grand 
RooBL         Jury. 

On  the  same  day,  the  Ist  of  October,  1858,  the  District  Attorney  presented  to 
the  court  an  information  against  the  defendant  for  the  same  crime  charged  in  the 
bill  of  indictment,  which  was  filed,  and  ordered  to  be  entered  on  the  minutes,  and 
which  afterwards  was  quashed  on  the  motion  of  defendant,  and  the  State  ap- 
pealed. 

This  case,  therefore,  comes  before  us  without  either  an  indictment  or  informa- 
tion against  the  defendant,  and  his  counsel  has  filed  a  motion  to  dismiss  the  appeal 
for  the  want  of  jurisdiction  in  this  court. 

Prosecutions  can  only  be  carried  on  by  indictment  or  information.  There  can 
be  no  prosecution  by  indictment  without  the  finding  of  a  grand  jury.  There  caD 
be  no  prosecution  by  information  without  the  consent  of  the  court  first  obtained. 
Acts  of  1855,  sec.  1,  p.  151. 

In  this  case  the  grand  jury  refused  to  find  a  bill,  and  the  court  refused  its  con- 
sent to  a  prosecution  by  information  alter  hearing  the  parties. 

Whether  the  party  charged,  should  be  put  upon  his  trial  either  by  indictment 
or  information,  is  a  question  necessarily  involving  the  consideratwn  of  fads,  of 
which  this  court  has  no  appellate  jurisdiction. 

No  appeal  lies  from  the  refusal  of  a  grand  jury  to  find  a  bill  npon  the  evidence 
before  them.  Nor  will  an  appeal  lie  from  the  refusal  of  a  District  Judge  to  give 
his  consent  to  a  prosecution  by  information. 

The  judgment  quashing  the  information,  is  proof  conclusive,  that  the  filing  was 
only  pro  forma,  and  was  not  preceded  by  the  consent  of  the  court,  to  a  proseco- 
tion  in  that  form, — ^but  that  the  Judge  withheld  his  consent  until  the  defendant 
could  be  heard,  and  then  refused  it. 

This  court  is,  therefore,  without  jurisdiction  of  the  case,  in  my  opinion. 


Heirs  of  Wm.  Wilson  v.  A.  H.  Smith — B.  Fontenelle  v.  the  same. 

An  fx  parte  decree  ordering  property  to  be  inventoried  is  only  prima  facie  evidence  of  title  in  the  de- 

cedent. 
Tlie  apiwintment  of  a  curator  to  the  estate  of  an  absentee  is  authorized  by  Articles  &0, 52  and  53  C  C. 

APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  Rousseau,  J. 
Filleid,  Coxe  dt  Beaux  and  Collins,  for  plaiutiflfe  and  appellants.  Penrose, 
for  defendants. 

CoLB,  J.  In  1809,  a  sale  was  made  of  a  tract  of  land  in  the  Parish  of  Pla- 
quemines, to  T.  B.  Robertson  and  William  WUson,  who  are  described  in  the  deed 
as  residents  of  New  Orleans.  Wilson  did  not  sign  the  act  of  sale.  hoMC  T, 
Preston  purchased  the  undivided  moiety  of  Robertson,  and  sold  it  in  1847  to  H* 
L,  Smith,  who  took  possession  of  the  property,  then  in  a  state. of  waste,  and 
made,  at  his  own  expense,  many  improvements  thereupon.  During  this  time 
nothing  was  known  of  Wilson, 

In  1853, 11.  L.  Smith  instituted  a  suit  against  Wilson,  and  obtained  an  attach- 
ment upon  aCQdavit  ot  his  belief  that  Wilson  resided  permanently  out  of  the 
State  of  Louisiana ;  and  claimed  a  large  amount  of  money  against  him  as  owner 
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of  the  QDdtvided  moiety  of  the  said  land,  for  the  expense  of  the  improvements        Wiucw 
aforesaid,  and  the  enhanced  value  thereby  of  the  land.  Snm. 

The  suit  was  dismissed  by  the  District  Judge,  and  the  judgment  was  affirmed 
by  this  court.    See  Smith  v.  WUson^  10  An.,  257. 

In  1826,  one  Catherine  Wihon  presented  a  petition  to  the  Court  of  Probates, 
for  the  Parish  of  Orleans,  in  which  she  represented  herself  as  widow,  and  lately 
the  wife  of  William  Wilson,  deceased,  of  the  Parish  of  Orleans,  and  averred  that 
the  only  property  to  which  he  had  a  claim  in  his  lifetime,  was  situated  in  the  town 
of  Ayre,  Scotland,  being  an  unliquidated  claim  upon  the  succession  of  an  uncle, 
named  Wilson,  late  of  the  said  town.  She  prayed  to  be  appointed  tutrix  of  her 
minor  child,  Mary  Ann  Wilson,  the  issue  of  her  marriage  with  Wilson,  and  his 
only  heir.    She  was  appointed. 

In  1856,  Evelina  German,  widow  of  George  Hearsey,  tutrix,  and  other  persons 
presented  a  petition  to  the  Second  District  Court  of  New  Orleans,  in  which  they 
represented  that  the  minor  child,  Mary  Ann  Wilson,  died  previously  to  her  mother, 
and  that  the  latter  inherited  her  succession,  and  became  through  her  daughter  the 
hdr  of  William  Wilson,  her  husband ;  that  they  are  the  next  of  kin  to  Catherine 
Hearsey,  the  widow  of  said  Wilson,  who  is  deceased ;  that  Wilson  left  certain 
property  in  the  Parish  of  Plaquemines.  They  prayed  for  an  inventory  of  the 
property  of  William  Wilson,  deceased,  and  to  be  recognised  as  his  heirs. 

The  inventory  was  ordered,  and  petitioners  were  recognised  as  the  sole  and 
legitimate  heirs  of  William  Wilson;  the  decree  also  ordered  them  to  be  put  in 
possession  of  his  estate. 

The  only  evidence  offered,  ai^)ear8  to  have  been  the  affidavit  of  one  Lucinda 
Abbot. 

The  inventory,  comprising  the  undivided  half  of  the  tract  of  land  sold  to  Wilson, 
and  no  other  property,  was  approved  and  homologated. 

On  the  18th  of  June,  1855,  in  accordance  with  petition  to  that  effect,  B,  Fon- 
tendle,  was  appointed  curator  of  the  estate  of  William  Wilson,  an  absentee,  by 
the  Second  District  Court  for  the  Parish  of  Plaquemines. 

The  heirs  of  William  Wilson,  and,  also,  Fontenelle,  curator,  respectively  claim- 
ing titles  to  the  undivided  half  of  said  land,  sued  defendant,  Mr,  Smith,  before 
the  said  District  Court  of  Plaquemines,  for  a  partition  of  the  land.  The  two 
salts  were  consolidated.  The  judgment  non-suited  the  heirs  of  Wilson,  and 
ordered  that  the  curator  of  the  absentee  be  maintained  as  such,  authorised  to  pro- 
ceed with  his  demand  in  partition  against  Mrs,  Smith,  and  to  administer  agreeably 
to  law,  the  portion  of  said  land  which  in  the  suit  for  partition,  may  be  allotted 
to  WUliam  Wilson,  the  purchaser  thereof,  for  any  person  who  may  hereafter  show 
a  just  title  thereto.  Sess.  Acts  1855,  p.  1.  C.  C.  Arts.  50  to  57.  The  heirs  of 
Wilson  have  appealed. 

The  decree  of  the  Second  District  Court  of  New  Orleans,  recognised  Evelina 
German  and  others,  as  heirs  of  William  Wilson;  but  it  does  not  necessarily  follow 
that  they  are  the  heirs  of  WUliam  Wilson  who  owned  land  in  Plaquemines. 

Before  they  can  carry  into  effect  the  decree  ordering  them  to  be  put  into  pos- 
session of  the  property  of  Wilson,  so  as  to  claim,  as  owners,  the  land,  they  are 
obliged  to  establish,  when  their  right  is  contested,  that  this  land  belonged  to  the 
Wilson  whom  they  represent. 

The  ex  parte  decree  ordering  the  inventory  of  this  land  as  their  property,  is 
only  prima  facie  evidence  of  title,  and  not  conclusive  when  the  title  of  their 
ancestor  is  contested. 
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In  this  suit,  the  heirs  of  Wilson  have  failed  to  prove  themselves  to  be  the  beiri 
of  the  Wilson  who  owned  the  land  in  Plaqaemines.  If  they  can  get  eatislactory 
evidence  of  their  heirship  to  the  Wilson  who  was  the  owner  of  this  land,  Umd  tix 
judgment  cannot  defeat  their  claim. 

The  judgment  as  to  FontenelU  was  correct.  Wihon,  the  absentee,  has  not  been 
heard  from  for  over  ten  years,  and  there  are  no  known  heirs  to  his  estate,  residinir 
in  the  State.  It  will  be  his  duty,  under  the  judgment,  to  have  the  property  of 
the  absentee  sold  according  to  law,  and  to  pay  the  funds  into  the  State  TresairT. 
as  in  cases  of  vacant  successions,  after  the  payment,  according  to  law,  of  the 
debts  of  Wilson ;  and  thus,  in  the  language  of  the  judgment,  the  portion  of  tk 
land  coming  to  Wilson,  will  be  administered  for  any  person  who  may  bereiftcr 
show  a  just  title  thereto,  and  the  heirs  of  Wilson  can  claim  the  funds  from  tiie 
State,  if  they  hereafter  prove  themselves  to  be  the  heirs  of  Wilson  who  owDed 
the  land. 

It  is  objected  by  the  appellants,  that  FonteneUe  obtained  letters  of  curator^ 
to  the  estate  of  William  Wilson,  and  is  commissioned  as  curator  of  the  abgentee. 
There  is  nothing  illegal  in  this  form  of  appointment  The  50th  Art.  of  the  Ciril 
Code,  authorises  the  appointment  of  a  person  "  to  administer  the  estate"  of  tte 
absentee.    C.  C.  Arts.  52,  53. 

Appellants  also  aver  that  William  Wilson  is  not  an  absentee,  and  there  is  oo 
proof  of  his  existence. 

The  act  of  sale  to  WUwn,  although  it  is  not  signed  by  him,  raises  the  presaop- 
tion  of  his  existence  at  the  epoch  of  its  execution. 

Robert  Johnson,  testifies  that  he  has  resided  in  the  Parish  of  Plaquemines  asee 
1824,  that  he  knew  a  person  residing  in  the  parish  by  the  name  of  William  Wd- 
son,  from  1824  to  1832.  This  Wilson  resided  on  the  land  now  in  oootestatioB. 
In  1832,  Wilson  told  him  he  was  going  to  Texas,  and  left  the  place. 

It  is  established,  that  he  once  existed,  and  there  is  no  proof  of  his  decease,  and 
Art.  50  of  the  Civil  Code  provides,  that  when  a  person  possessed  of  either  mofir 
ble  or  immovable  property  within  the  State,  shall  be  absent,  or  shall  reside  oat  of 
the  State,  without  having  appointed  somebody  to  take  care  of  his  estate,  a  can- 
tor shall  be  appointed  by  the  Judge  of  the  place  where  the  property  is  8itoated> 
administer  the  same. 

Judgment  affirmed,  with  costs. 

VooBHiEs,  J.,  absent. 


J.  P.  Barri^re  v.  a.  a.  Peychaud. 

Where  a  party  permits  a  broker  to  act  as  principal,  in  effecting  a  compromise  with  bis  deblor, «  » 
promissory  note,  and  is  notified  of  the  broker's  act,  without  repudiating  his  authority  at  ooce,  Ik  s 
bound  by  the  compromise  entered  into  between  the  debtor  and  broker. 

The  agent  is  a  competent  witness  to  prove  acts  done  within  the  scope  of  his  anthority ;  hisliibiiif 
for  damages  for  falsely  representing  himself  as  agent.  Is  an  objection  to  his  credibilitr. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
J.Magne,  for  pkintiff  and  appellant.     G,  LeGardeur,  for  defendant  aod 
appellee. 
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Cole,  J.    Plaintiff  institutes  this  «uit,  w  the  holder  of  a  promissory  note  for       BiBWEm 
$3500,  subscribed  by  A,  A,  Peychaud,  to  the  order  of  and  endorsed  by  P.  A,      Pirouro. 
Hibrardj  dated  14th  July,  1856,  and  payable  six  months  after  date,  duly  pro- 
tested for  non-payment.    He  prays  for  judgment  against  Peyckaudf  the  maker. 

The  answer  avers,  that  defendant,  finding  himself,  in  consequence  of  the  failure 
of  Hebrard,  in  which  he  was  deeply  involved,  unable  to  pay  his  just  debts,  called 
upon  all  the  parties  who  held  notes,  drawn  and  endorsed  by  himself  and  Hebrard, 
submitted  to  them  a  statement  of  his  affairs,  and  offered  to  surrender  to  them  at 
once  all  the  property  he  possessed,  or  to  pay  them  thirty  per  cent,  on  the  whole 
amount  due  by  him,  as  drawer  or  endorser  aforesaid,  in  notes  at  one,  two  and 
three  years,  bearing  six  per  cent,  interest,  and  secured  by  the  endorsement  of 
Piei-re  Deverges  for  one-third,  of  Claitde  Forstall  for  another  third,  and  of  Louis 
Delodi£  for  the  remaining  third. 

That  the  parties  refused  the  proposed  surrender,  and  accepted  the  thirty  per 
cent,  in  Ml  payment  and  satisfaction  of  their  claims  against  respondent. 

There  was  judgment  for  defendant,  and  plaintiff  has  appealed. 

The  principal  question  is,  whether  /.  M.  D.  Gauthier  was  authorized  to  act  as 
agent  of  plaintiff  in  accepting  the  thirty  per  cent. 

The  note  sued  upon  had  been  purchased  by  Gauthier^  who  is  a  broker,  for 
plaintiff,  and  as  the  latter  did  not  wish  his  name  to  be  known  in  the  transaction, 
he  requested  GaxUhier  to  represent  him  in  the  matter  of  the  insolvency  of  Hebrard 
&  Peydiaudy  and  he  told  Gauthier  that  everything  he  might  do  would  be  well ; 
and  that  he  might  do  as  he  pleased,  just  as  if  the  note  was  his." 

The  evidence  of  Gauthier  fully  establishes,  that  he  was  empowered  to  agree  to 
the  compromise.  The  notes  which  were  to  be  substituted  for  the  original  one 
have  been  tendered  to  plaintiff,  but  he  has  refused  to  take  them.  Defendant  has 
deposited  the  notes  in  bank  for  the  benefit  of  plaintiff. 

The  conduct  of  plaintiff  creates  the  impression,  that  he  was  willing  to  allow 
Gauthier  to  represent  him  until  the  other  creditors  had  consented  to  the  compro- 
mise, and  then,  that  he  intended  to  deny  the  agency  of  Gauthier^  and  seek  to  col- 
lect the  whole  amount  of  his  debt. 

If  plaintiff  can  succeed,  it  would  certainly  work  a  great  injustice  to  the  credi- 
tors, who  were  parties  to  the  compromise,  and  also  to  the  endorsers  of  Peychaud. 
For  the  former  consented  to  the  release,  without  doubt,  upon  the  supposition  that 
all  who  held  notes  drawn  and  endorsed  by  himself  and  Hebrard  had  agreed  to  the 
compromise,  and  that  the  property  and  future  exertions  of  Peychaud  would  be 
devoted  to  the  payment  of  thirty  per  cent,  only  upon  those  debts ;  and  the  en- 
dorsers, DevergeSf  Forgtall  and  Deloche,  doubtless,  were  influenced  by  the  idea, 
that  the  property  and  labors  of  Peychaud  would  sufiSce  to  guaranty  them  from 
loss,  by  being  responsible  for  thirty  per  cent.,  although  they  might  not  be,  if  any 
particular  creditor  should  be  paid  in  full. 

Gauthier  is  a  competent  witness,  to  prove  acts  done  within  the  scope  of  his 
agency.  The  objection,  on  the  ground  of  his  liability  to  actions  for  damages  and 
the  costs  of  this  suit,  if  he  falsely  represented  himself  as  agent,  goes  simply  to  his 
credibility.  1  Greenleaf  on  Evidence,  J  416  ;  Phillips,  vol.  1,  p.  52 ;  1  An.  399 ; 
4  An.  409 ;  ibid,  540. 

Independently  of  the  testimony  of  Gauthiery  there  is  also  corroborating  evi- 
dence. On  the  19th  January,  1857,  two  days  after  the  note  sued  upon  had  been 
protested,  the  plaintiff  addressed  a  letter  to  the  defendant,  in  which  he  stated  that 
he  was  the  holder  of  the  note,  and  if  defendant  had  any  arrangement  to  propose 
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by  the  24th  inst,  which  would  be  satisfactory,  he  woald  accept  it ;  if  not,  that 
PncauuD       he  woald  be  obliged  to  resort  to  legal  measures  to  obtain  payment  of  the  note. 

To  this  letter,  in  which  plaintiff  asserts  his  title  to  the  note,  and  menaces  with 
a  snit  after  the  expiration  of  five  days,  the  defendant  answers,  upon  the  I9th 
January,  the  same  day  it  was  received,  as  follows : 
*^  Monsieur : 

En  reponse  k  votre  lettre  de  ce  jour,  je  me  h&te  de  vous  dire  que  Tarrangement 
que  j'ai  fait,  il  y  a  quelque  temps,  avec  mes  creanciers,  embrasse  le  billet  dont  parle 
votre  lettre,  et  qui  se  trouvait  en  la  possession  de  Mr,  J.  M,  D.  Gauthier;  ce  der- 
nier a,  comme  tons  les  antres  creanciers,  accepte  les  propositions  que  je  lui  ai 
faites,  et  dont  le  reglement  doit  se  faire  incessamment.  Yeuillez,  done,  voir  Mr, 
Gauthier  k  ce  sujet." 

This  letter  announced  to  plaintiff,  that  Gavihier  had  acted  as  owner  of  the 
note,  and  entered  into  an  arrangement  in  relation  to  it.  If  GatUfuer  were  not  so 
authorized,  it  was  his  duty  to  have  repudiated  the  agreement  as  soon  as  he  was 
notified  of  it.  He  did  not  do  so ;  he  is,  therefore,  presumed  to  have  ratified  it, 
and  is  bound  by  it. 

The  evidence  of  Gauthier  establishes  that  he  entered  into  the  compromise. 

There  is  also  an  act  of  compromise  in  writing,  in  which  certain  creditors  agreed 
to  take  thirty  per  cent,  in  notes,  signed  by  Gauthier  and  other  creditors. 

The  character  of  the  creditors  who  consented  to  the  compromise  and  passed 
acts  of  release,  shows  that  this  compromise  was  advantageous  for  the  creditors. 
There  are  releases  in  the  record  of  the  original  debts  for  notes  given,  according  to 
the  compromise,  by  the  Mechanics'  and  Traders'  Bank,  the  Branch  of  the  Loatsi- 
ana  State  Bank,  the  Louisiana  State  Bank,  the  Bank  of  Louisiana,  and  A  Car- 
riere, 

Gauthier  did  not,  then,  act  adversely  to  the  interests  of  his  principal,  bat  for 
bis  advantage. 

The  agency  of  Gauthier  is  then  proved  by  his  parol  testimony,  and  by  the  con- 
duct of  plaintiff  in  relation  to  the  answer  sent  by  defendant  to  the  letter  of 
plaintiff. 

There  is  also  the  compromise  in  writing,  signed  by  Gauthier. 

Plaintiff,  however,  contends  that  parol  testimony  ought  not  to  have  been 
allowed  to  show  in  what  capacity  Gauthier  signed  the  act  of  compromise. 

It  was  properly  admitted ;  the  object  of  the  testimony  was  not  to  vary  or  ood- 
tradict  the  terms  of  the  agreement.  The  agreement  purported  to  be  signed  by 
Gauthier;  the  parol  evidence,  which  showed  that  he  signed  it  as  agent  of  plaio- 
tiff,  did  not  vary  or  contradict  the  signature  of  Gautliier.  It  was  simply  explana- 
tory of  the  capacity  in  which  he  signed  it. 

The  mere  signature  to  an  act  of  compromise  does  not  prove  that  the  party 
signed  as  principal ;  he  may  have  signed  as  agent,  and  he  ought  to  be  permitted 
to  prove  it,  except  in  such  particular  cases  as  may  be  prohibited  by  law. 

The  objection,  that  the  agreement  was  a  voluntary  respite,  and  as  such,  required 
the  concurrence  of  all  the  creditors,  is  without  force  in  the  present  case ;  for  this 
agreement  was  merely  a  compromise  between  a  debtor  and  some  of  his  creditors, 
with  which  the  respite  laws  of  Louisiana  have  nothing  to  do. 

Judgment  affirmed,  with  costs. 
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Low  &  Whitney  v.   Proctor  &  Thomas. 

The  record  not  diaclosing  any  interest  in  the  garnishee,  in  the  result  of  the  suit  between  plaintiff^  and 
dorendants,  be  Is  considered  a  mere  sUike-holder,  and  not  entitled  to  demand  service  or  tlie  Intorro- 
gatoriofi  taken  out  by  plainUns. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Mott  dt  Fraser,  for  p]aiDtifl&.     V.  F.  <&  J.  B.  Cottony  for  defendants  and  ap- 
pellants. 

Land,  J.  This  suit  was  commenced  by  attachment,  for  the  recovery  of 
$619  38,  and  James  Turner  was  made  a  party  garnishee,  who,  in  answer  to  the 
interrogatories  propounded  to  him,  says :  ^  In  the  months  of  February  and  March, 
I  received  for,  and  on  account  of  Proctor  it  Richardson^  of  Rockport,  Indiana, 
sixteen  hogsheads  of  tobacco,  all  of  which  I  sold  on  the  27th  day  of  February, 
1858,  for  the  sum  of  $1488  92.  Five  hogsheads  I  also  still  hold  for  Proctor  <fc 
Richardson^  and  are  now  worth  about  $550.  I  do  not  know  whether  the  Proctor, 
of  the  firm  of  Proctor  &  Thomas,  of  Yelrington,  Kentucky,  is  the  same  man  who 
is  of  the  firm  of  Proctor  d  Richardson,  of  Bockport,  Indiana,  or  entirely  different 
persons." 

The  answer  of  the  garnishee  raised  a  question  of  identity  of  person  between 
plaintiff  and  defendants.  The  evidence  satisfied  the  District  Judge,  that  Proctor, 
the  partner  of  Thomas,  was  also  the  partner  of  Richardson,  and  he  rendered  judg- 
ment against  him  for  the  amount  claimed  in  the  petition,  with  privilege  on  the 
property  attached. 

The  plaintifis  afterwards  took  a  rule  on  the  garnishee,  to  show  cause  why  he 
should  not  pay  the  amount  of  the  judgment,  interest  and  costs  against  the  defen- 
dants.   The  role  was  made  absolute,  and  the  garnishee  has  appealed. 

The  plainti&  caused  a  commission  to  issue  for  the  purpose  of  taking  testimony, 
to  prove  the  identity  of  the  defendant,  and  the  existence  of  the  debt ;  and  the 
garnishee  contends  that  the  testimony  was  improperly  received,  because  the  inter- 
rogatories and  notice  to  cross  the  same,  were  served  only  on  the  curator  ad  hoc, 
appointed  to  represent  the  defendant,  and  not  on  himself. 

The  counsel  for  the  gamithee,  has  furnished  us  with  no  authority  in  support  of 
the  position  on  which  he  relies  for  a  reversal  of  the  judgment.  The  record  does 
not  disclose  any  interest  in  the  garnishee,  in  the  result  of  the  suit  between  plain- 
tififs  and  defendants,  and  be  was,  therefore,  a  mere  stake-holder,  and  not  entitled  to 
demand  service  of  the  interrogatories  taken  out  by  the  plaintiffs. 

When  the  rule  was  taken  on  the  garnishee  to  show  cause  why  he  should  not  be 
condemned  to  pay  the  judgment  rendered  against  the  defendants,  he  had  an  oppor- 
tunity of  raising  the  question  of  identity,  contradictorially  without  the  plaintiffs, 
which,  however,  he  declined  to  do. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 
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Rose  &  McCarthy  v.  Whaley  &  Edwards. 

In  an  atLachmont  Ruit,  the  garnlnhoc  has  the  right,  even  adcr  the  intcrrogaiorios  have  be«i  tekeo  pro 
amffi$o^  to  ask  of  tho  court,  at  any  timn  beroro  Jii(l(,Mnent.  that  the  order  taking  the  interrogatories 
for  confossed  niay  bo  set  a^tido,  and  that  he  may  \nn  allowed  to  answer.  And  it  is  within  the  fKNinU 
dbacrotioM  of  the  court,  and  also  its  duty,  to  grant  the  request,  tr  tho  ends  of  justice  would  be  there- 
by attained. 

Where  the  garnishees  answer  that  they  have  no  property,  the  conrt  Is  without  Jariadlctkm. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvtgnaud,  J. 
HyamSf  Labatt  d&  Jonas,  for  plaintiffs  and  appellants.    A.  Vtavant,  curator 
ad  hoc.     Clarke  &  Bayne,  for  garnishees. 

CoLR,  J.  Plaintiff  brought  suit  by  attachment  against  Whaley  dt  Edwards, 
as  non-residents,  and  garnisheed  Wrig/d,  Allen  <fc  Co.f  Coleman,  Button  <fe  Withers, 
G.  S.  Hawkins,  and  Oakey  dt  Hawkins. 

The  two  first  failed  to  answer  within  ten  days,  and  an  ex  parte  order  was  en- 
tered, taking  the  interrogatories  for  confessed. 

No  judgment  was  entered  against  the  garnishees  for  any  sum  of  money. 

After  this  order  had  been  entered  against  Wright,  Allen  dt  Co.,  and  before  any 
service  had  been  made,  even  upon  the  curator  ad  hoc  of  the  defendants,  they  ap- 
peared and  asked  that  plaintiff  show  cause  why  the  order  taking  the  interroga- 
tories for  confessed  against  them  should  not  be  set  aside. 

After  hearing  of  the  application,  the  court  rescinded  the  order,  and  allowed  the 
garnishees  to  answer. 

A  similar  order  was  made  in  behalf  of  Coleman,  BtUton  db  Withers,  and  their 
answers  were  also  filed.  The  answers  of  both  of  these  parties  showed  that  they 
had  in  hand  at  the  time  of  the  garnishment,  or  at  the  time  of  their  answers,  no 
property  of  the  defendants. 

The  case  was  subsequently  called  and  fixed  for  trial,  and  tried  on  the  13th  De- 
cember, 1858,  as  between  the  plaintiff  and  the  curator  ad  hoc,  the  garnishees  not 
being  then  before  the  court  The  District  Judge,  being  of  opinion  that  he  was 
without  jurisdiction,  dismissed  the  plaintiffs'  petition. 

The  only  question  in  the  case  is,  whether  the  court  erred  in  permitting  the  gar- 
nishees to  answer,  after  the  interrogatories  to  them  had  been  taken  for  coo- 


The  court  did  not  err. 

The  object  of  garnisheeing  is  to  know  whether  a  party  has  funds  in  his  hands 
belonging  to  another,  against  whom  plaintiff  either  has  or  expects  to  get  judg- 
ment ;  so  that,  after  ho  has  obtained  judgment,  he  may  also  obtain  judgment 
against  the  garnishee,  for  the  amount  of  his  judgment  against  his  debtor,  or  for 
9A  much  as  there  may  be  funds  in  the  hands  of  the  garnishee,  due  or  belonging  to 
the  debtor. 

Until  the  creditor  has  judgment  against  his  debtor,  he  cannot'  have  judgment 
against  the  garnishee,  for  the  latter  is  not  indebted  to  the  creditor,  but  to  his 
debtor. 

The  mere  order  of  court  taking  the  interrogatories  for  confessed,  before  a  judg- 
ment h&s  been  obtained  by  the  creditor,  cannot,  then,  absolutely  benefit  him,  and 
is  not  an  order  which  he  can  in  all  events  enforce  against  the  garnishee,  for  if  the 
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creditor  does  not  sacoeed  in  getting  a  judgment  against  his  debtor,  the  order  Ron 

taking  the  interrogatories  for  confessed  will  not  profit  him.  Wiuinr. 

As  then  the  creditor  cannot  get  judgment  against  the  garnishee,  until  he  has 
obtained  it  against  his  debtor,  the  object  of  the  law  in  forcing  him  to  answer 
within  a  certain  time,  will  be  effected  if  he  answers  any  time  before  judgment  be 
rendered  against  the  debtor. 

The  garnishee  has  then  the  right  to  ask  of  the  court,  at  any  time  before  judg- 
ment, that  the  order  taking  his  interrogatories  for  confessed  may  be  set  aside,  and 
that  he  may  be  allowed  to  answer.  And  it  is  within  the  sound  discretion  of  the 
court,  and  also  its  duty,  to  grant  the  request,  if  the  ends  of  justice  would  be  there- 
by attained. 

It  is  objected,  unless  a  party  be  entitled  to  show,  by  the  silence  of  the  gar- 
nishees, that  they  tacitly  admit  having  property  of  the  defendant  in  their  hands, 
the  plaintiff  cannot  proceed  to  put  the  cause  at  issue,  because  the  defendant  is 
only  in  court  by  the  attachment  of  his  property. 

In  answer  to  this  we  would  remark,  that  when  a  party  is  proceeding  against 
an  absentee,  the  silence  of  the  garnishees  to  answer  within  the  specified  time,  and 
the  order  taking  the  interrogatories  for  confessed,  are  sufficient  to  raise  the  pre- 
sumption that  they  have  hinds  in  their  hands,  and  thus  to  maintain  the  jurisdic- 
tion of  the  court,  until  they  have  answered,  denying  the  possession  of  any  funds ; 
and  even  after  this,  if  their  answers  can  be  proved  to  be  untrue. 

As  the  garnishees  in  this  case  answered  that  they  had  no  Ainds  or  property, 
and  as  their  answers  were  not  contradicted,  the  District  court  was  without  juris- 
diction. Prosens  v.  Masons  12  L.,  p.  16  ;  Elder  v.  Rogers^  11  An.  606,  10  M. 
630 ;  Caldwea  v.  Tovmsend,  5  M.,  N.  S.,  p.  308. 

Judgment  affirmed,  with  costs  of  appeal. 


Henry  W.  Cater,  for  use  of  the  Central  Bank  of  Alabama,  u  H.  B. 

Merrell  &  Co. 

In  iho  contract  of  pledge,  tho  mention  of  the  amount  of  tho  debt  intended  to  be  sccurod,  required  by 
Article  3125  of  the  Civil  Code,  is  in  no  sense  a  formality.  It  is  essential  to  the  contract,  and  as  such 
not  abolished  by  section  2d  of  the  Act  of  1855  relative  to  pledge/^. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Semmes  d&  Labatt,  for  plaintiff  and  appellant.     Singleton  d&  Clack,  for  de- 
fendants. 

Buchanan,  J.  We  are  of  opinion  that  the  answer  of  the  garnishee  and  ap- 
pellee, Eagar,  to  the  two  sets  of  interrogatories  propounded  to  him  by  plaintiff, 
and  the  documents  annexed  to  those  answers,  give  the  date  of  the  advance  by 
Eager  to  defendants,  and  of  the  instrument  of  pledge  subscribed  by  defendants 
for  the  security  of  that  advance,  with  sufficient  precision. 

But  the  objection  made  to  the  validity  of  the  pledge  appears  well  founded. 
The  instrument  of  pledge  does  not  state  the  amount  of  the  debt  which  it  was 
given  to  secure.    It  reads  as  follows : 

"  For  value  received,  I  hereby  pledge  to  /.  Eager,  Esq.,  all  right,  title,  and^in- 
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ca™*         tercst  that  I  have,  in  six  handred  and  twenty-nine  bales  of  ganny  bags,  to  be 
disposed  of  by  him  at  any  time  he  may  think  proper/' 

The  Civil  Code,  Art.  3125,  provides  that  the  privilege  of  the  pledgee  of  movable 
effects,  "  shall  take  place  against  third  persons  only  in  case  the  power  is  proved 
by  act  made  either  in  a  public  form,  or  under  private  signature ;  provided  that 
in  this  last  case,  it  be  daly  registered  in  the  office  of  a  notary  public,  at  a  time 
not  suspicions ;  provided  also,  that  whatever  may  be  the  form  of  the  act,  it  men- 
tions the  amount  of  the  debt  as  well  as  the  species  and  nature  of  the  thing  given 
in  pledge,  or  has  a  statement  annexed  thereto  of  its  number,  weight  and  mea- 
sure." 

The  Act  of  1815,  page  348,  relative  to  pledges,  section  2d,  has  modified,  in 
some  respects,  the  law  as  laid  down  in  this  Article  of  the  Code  quoted.  The 
section  reads  as  follows  : 

*'  All  pledges  of  movable  property  may  be  made  by  private  writing,  accompa- 
nied by  actual  delivery  ;  and  the  delivery  of  property  in  a  warehouse,  shall  pass 
by  a  private  assignment  of  the  warehouse  receipt,  so  as  to  authorize  the  owner 
to  pledge  such  property ;  and  such  pledge,  so  made,  without  further  formalities, 
shall  be  valid  os  well  against  third  persons  as  against  the  pledgees  thereof,  if  made 
in  good  faith." 

By  comparing  this  law  with  the  3125th  Article  of  the  Code,  it  is  obvious  that 
the  clause  "  without  further  formalities,"  means  the  registry  of  private  acts  of 
pledge  in  the  office  of  a  notary  public,  required  by  the  Code.  But  the  mention 
of  the  amount  of  the  debt  intended  to  be  secure,  like  that  of  the  specific  property 
pledged  for  the  security  of  the  debt,  is  in  no  sense  a  formality.  It  is  essential 
to  the  contract  of  pledge — so  essential,  that  without  such  mention,  the  contract 
would  be  unintelligible. 

For  what  is  a  pledge?  It  is  an  auxiliary  contract  for  the  enforcement  of  any 
lawful  obligation.  C.  C.  3100,  3103.  It  results  from  this  definition,  that  there 
should  be  no  uncertainty  or  ambiguity  as  to  the  nature  and  extent  of  the  princi- 
pal obligation,  which  it  is  the  object  of  the  pledge  to  aid  and  enforce. 

Otherwise,  it  is  impossible  to  ascertain  the  nature  and  extent  of  ihe  rights  and 
obligations  of  the  pledgor  and  pledgee,  reciprocally,  from  the  instrument  itseJf. 
Recourse  would  necessarily  be  had  to  parol  proof,  to  explain  the  intention  of  the 
parties.  And  thus  the  object  of  the  law  which  requires  this  contract  to  be  re- 
duced to  writing,  would  be  defeated,  and  the  door  opened  to  the  perpetration  of 
frauds  upon  the  parties  contracting,  and  upon  their  creditors. 

The  garnishee  cannot,  therefore,  retain  possession  of  the  proceeds  of  the  gunny 
bags  of  defendant,  under  his  so  called  pledge ;  and  the  rule  which  calls  upon  him 
to  pay  over  said  proceeds  to  the  Sheriflv  must  be  made  absolute. 

On  the  trial  of  this  rule,  the  garnishee  offered  proof  that  he  was  a  commission 
merchant  or  factor.  The  District  Court  properly  refused  such  evidence.  It 
seems  to  have  been  offered  for  the  purpose  of  establishing  a  difl^oit  privilege 
upon  the  gunny  bags,  from  that  of  the  pledge,  which  was  the  only  privilege  as- 
serted in  the  answer  to  interrogatories.  But  the  appellee  should  have  laid  the 
foundation  of  such  proof  by  a  third  opposition,  which  he  has  not  done,  but  which 
he  is,  probably,  still  in  time  to  do. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  that  the  rule  be  made  absolute ;  that  the  appellee,  Jennison  Eager, 
pay  into  the  hands  of  the  Sheriff;  within  three  days,  the  sum  of  sixteen  thousand 
seven  hundred  and  seven  dollars  and  eighty-four  cents,  proceeds  of  gunny  begs  of 
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defendant  in  his  hands,  in  part  satisfaction  of  the  execntion  levied  in  this  case  Caa 

without  prejudice  of  said  Eager's  right  to  claim  the  said  proceeds,  by  way  of       Xi  uutu. 
third  opposition,  under  the  privilege  accorded  by  law  to  consignees,  commission 
agents  or  factors ;  and  that  the  appellee  pay  the  costs  of  this  appeal. 

Cole,  J.,  concurring.  Articles  3121  and  3122  of  the  Civil  Code,  are  expla- 
natory of  what  species  of  property  may  be  pledged.  They  declare  that :  *'  One 
may  pawn  every  corporeal  thing,  which  is  susceptible  of  alienation.  One  may 
even  pawn  money,  as  security  for  performing  or  refraining  to  perform  an  act.  One 
may,  in  fine,  pawn  incorporeal  movables,  such  as  debts  and  other  daims  of  that 
nature." 

Articles  3123, 3125,  3127,  3128  and  3129  of  the  Civil  Code,  explain  the  for- 
malities necessary  for  the  execution  of  pledges. 

Articles  3121  and  3122,  defining  the  kind  of  property  that  may  be  pledged,  are 
not  aflected  or  chained  by  the  Acts  of  1852  and  1855. 

These  Acts  are  identical,  except  that  in  the  Act  of  1855,  there  is  a  section 
repealing  all  laws  contrary  to  its  provisions,  and  all  laws  upon  the  same  subjectp 
matter,  except  what  is  contained  in  the  Civil  Code  and  Code  of  Practice.  These 
Acts  do  not  rekkte  to  the  nature  of  property  that  may  be  pledged,  but  only  to 
the  formalities  to  be  pursued,  and,  therefore,  affect  the  several  Articles  of  the 
Code  ahready  quoted,  relative  to  the  forms  necessary  for  the  creation  of  pawns. 

These  Acts  make  three  distinctions  as  to  the  kind  of  formalities  necessary  for 
the  perfecti<m  of  the  pledge. 

The  first  section  refers  to  the  pawning  of  promissory  notes,  bills  of  exchange, 
stocks,  obligations  or  claims  upon  other  persons,  and  the  only  formality  required 
as  to  them  is,  that  the  debtor  shall  deliver  to  the  creditor  the  notes,  bills  of  ex- 
change, certificates  of  stock,  or  other  evidences  of  the  claiois  or  rights  so 
pawned. 

The  second  section  refers  to  movable  property,  exclusive  of  the  species  men- 
tioned in  the  first  section,  and  provides  that  pledges  of  movable  property  are  to 
be  made  by  private  writing,  accompanied  by  actual  delivery.  It  explains  only  as 
to  one  class  of  movables  the  manner  of  delivery,  declaring  the  delivery  of  pro- 
perty or  deposit  in  a  warehouse,  shall  pass  by  the  private  assignment  of  the  ware- 
house receipt 

This  section  only  requires  a  private  writing  or  act  under  private  signature, 
according  to  the  French  text,  and  the  delivery  for  the  perfection  of  the  formali- 
ties of  a  pawn. 

The  third  section  rektes  to  credits  not  negotiable ;  it  only  requires  for  the  per- 
fection of  the  formalities  of  the  pledge  of  this  kind  of  property,  that  notice  of 
its  being  pledged  must  be  given  to  the  debtor. 

The  property  averred  to  be  pledged  in  this  case  is  gunny  bags.  The  second 
section  of  these  Acts  then  is  applicable  to  their  pledge. 

This  section  requires  that  the  pledge  be  made  by  private  writing. 

In  order  to  determine  what  is  necessary  to  put  into  the  private  act,  we  must 
refer  to  the  Articles  of  the  Civil  Code,  defining  a  pledge,  for  the  Articles  akeady 
quoted  and  the  Statutes  of  1852  and  1855,  do  not  explain  the  nature  of  pledge, 
but  merely  state  the  property  that  may  be  pledged,  and  the  necessary  formalities. 

Articles  3100,  3102  and  3103  declare,  that  the  pledge  is  a  (mtract  by  which 
one  debtor  gives  something  to  his  creditor  as  a  security  for  his  debt,  that  a  thing 
is  aud  to  be  pawned,  when  a  movable  thing  is  given  as  security,  and  that  every 
lawful  obligation  may  be  enforced  by  the  auxiliary  obligation  of  pledge. 
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Catkr  .  The  meaning  then  of  the  declaration  in  the  second  section  of  these  Acts,  that 

a  pledge  may  be  made  by  private  writing  is,  that  the  parties  may  make  a  written 
contract  in  which  it  shall  be  specified  that  the  debtor  gives  a  certain  thing  which 
must  be  mentioned  to  his  creditor,  as  a  security  for  a  debt  which  most  also  be 
specified. 

The  object  of  the  law  in  requiring  it  to  be  in  writing,  is  that  the  whole  con- 
tract should  be  manifested. 

If  this  were  not  the  object,  then  there  would  have  been  no  necessity  of  declar- 
ing that  the  contract  of  pledge  should  be  in  writing. 

Besides,  if  it  be  not  necessary  to  mention  the  debt  which  was  to  be  secured  by 
the  pledge,  then,  by  parity  of  reasoning,  there  would  be  no  use  to  insert  in  the 
private  act,  the  nature  and  amount  of  the  property  pledged. 

The  word  pledge  is  used  in  the  Statutes  of  1852  and  1855,  in  the  sense  or 
the  definition  of  Article  3100  of  the  Civil  Code,  which  defines  the  contract  of 
pledge,  and  as  the  second  section  of  these  Acts  require  the  contract  to  be  in  writ- 
ing, the  private  act  between  parties  must  contain  what  is  declared  to  be  es- 
sential by  this  Article,  to  constitute  a  pledge,  that  is  a  declaration  of  ihd  thing 
given  in  pledge,  and  of  the  particular  debt  for  which  the  thing  is  pledged. 

In  the  present  case,  there  is  no  particular  debt  specified  in  the  act  of  pledge. 
It  merely  says,  "  for  value  received  I  hereby  pledge,"  &c.  The  words  "  value 
received,"  do  not  explain  the  particular  debt  for  which  the  gunny  bags  were 
pledged,  and,  therefore,  this  act  of  pledge  does  not  create  a  pawn  withm  the  de- 
finition of  Article  3100  of  the  Civil  Code. 

I,  therefore,  concur  in  the  decree. 

Merrick,  C.  J.,  dissenting.  I  cannot  think  that  the  mention  of  the  amoant 
of  the  debt  in  the  act,  is  of  the  essence  of  the  contract  of  pledge.  It  appears  to 
me  to  be  nothing  more  than  a  formality. 

Under  the  general  provisions  of  the  Code  in  regard  to  contracts,  it  is  not  ne- 
cessary to  specify  the  consideration  or  cause  of  an  agreement.  In  the  language 
of  the  Code, "  an  agreement  is  not  the  less  valid,  though  the  cause  be  not  ex- 
pressed."   C.  C.  1888, 1894. 

This  being  the  general  law,  any  provision  in  regard  to  certain  special  contracts 
which  required  the  consideration  to  be  specified  or  expressed  in  them,  prescribed 
nothing  more  nor  less  than  an  additional  formality  or  form.  Such  was  the  special 
law  of  the  Code,  requiring  the  amount  of  the  debt  to  be  expressed  in  the  con- 
tracts of  pledge  and  mortgage,  which  they  secured. 

The  formalities  required  by  the  Code  for  the  act  of  pledge,  had  come  to  be  con- 
sidered a  burden  and  impediment  to  commercial  transactions,  when  the  Statute  of 
1852  was  passed. 

The  Article  3125  required  the  pledge  to  be  executed  in  notarial  form,  or  by 
act  nnder  private  signature,  registered  with  a  notary,  in  order  to  protect  the 
pledgee  against  third  persons,  and  whatever  the  form  of  the  act,  these  further 
formalities,  viz,  that  it  should  mention  the  amount  of  the  debt,  the  species  and 
nature  of  the  thing  given  in  pledge,  or  have  annexed  thereto  a  statement  of  its 
number,  weiglit  and.  measure. 

And  the  preceding  formalities  were  required  in  pledges  of  obligations,  negoti- 
able or  not  n^otiable,  as  well  as  of  movables. 

In  addition,  if  an  obligation  not  n^otiablc  were  pledged,  the  Code  required 
that  a  copy  of  the  act  at  large  should  be  duly  served  on  the  debtor  of  the  credit 
pledged.    If  the  obligation  were  negotiable,  the  law  required  it  to  be  endorsed 
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by  the  party  pledging  it.    Commercial  men  are  proverbially  careless  of  forms,         Ca™» 
and  these  provisions  of  the  Code  became  a  snare  to  business  men  and  were  a 
fruitful  source  of  litigation.    Hence  the  Act  of  1852,  reenacted  in  1855,  ought 
to  be  construed  so  as  to  advance  the  remedy. 

It  provided  for  two  classes  of  objects  susceptible  of  being  pledged,  viz,  mov- 
ables and  incorporeal  rights. 

The  latter  were  the  subject  of  the  first  section,  which  discards  every  formality 
presented  by  the  Code,  except  delivery.  It  declares  :  "  That  when  a  debtor 
wishes  to  pawn  promissory  notes,  bills  of  exchange,  stocks,  obligations,  or  claims 
upon  other  persons,  he  shall  deliver  to  the  creditors,  the  notes,  bills  of  exchange, 
certificates  of  stock,  or  other  evidences  of  the  claims  or  rights  so  pawned ;  and 
such  pawn  so  made  without  further  formalities,  shall  be  valid  as  well  against  third 
parties  as  against  the  pledgors  thereof,  if  made  in  good  faith." 

Here  then  no  private  act  is  recorded,  or  notarial  act  required — no  description 
of  the  property  pledged ;  no  statement  of  the  amount  of  the  debt,  and  no  in- 
dorsement of  the  negotiable  paper,  and  no  notice  except  a  simple  notice  in  the 
case  of  paper  not  negotiable. 

Now,  if  it  were  important  that  the  amount  of  the  debt  secured  by  the  pledge, 
should  be  specified  in  writing,  the  lawgiver  would  certainly  have  prescribed  the 
formality  in  this  class  of  pledges  which  are  the  most  easily  concealed  from  other 
creditors  and  third  parties,  and  are  the  most  common  mode  of  securing  loans  of 
money. 

It  cannot  be  denied,  that  this  section  has  repealed  the  formalities  of  Article 
3125  of  the  Code,  as  it  respects  all  the  objects  of  pledge  mentioned  in  the  first 
section  of  the  Acts  of  1852  and  1855. 

If  so,  can  any  good  reason  be  given  why  the  same  Article  is  not  also  repealed 
by  the  second  section  of  the  Act  as  to  movables  ?  Is  not  the  reason  of  the  law 
the  same  ?    Its  language  is  just  as  forcible.    It  is  as  follows  : 

"  Be  it  enacted,  &c..  That  all  pledges  of  movable  property  may  be  made  by 
private  writing,  accompanied  by  actual  delivery ;  and  the  delivery  of  property  on 
deposit  in  a  warehouse,  shall  pass  by  the  private  assignment  of  the  warehouse 
receipt,  so  as  to  authorize  the  owner  to  pledge  such  property ;  and  such  pledge 
so  made  without  further  formalities,  shall  be  valid  as  well  agamst  third  per- 
sons as  the  pledgor  thereof,  if  made  in  good  faith." 

Here  again  the  Act  makes  no  mention  of  the  recording  of  the  private  act  of 
pledge ;  no  mention  of  a  particular  and  detailed  description  of  the  property 
pledged,  or  amount  of  the  debt  to  be  secured,  but  it  expressly  declares,  that  all 
pledges  of  movable  property  may  be  made  by  private  writingf  accompanied  by  de- 
livery, and  the  same  shall  be  valid  without  further  formality. 

It  has  been  suggested,  that  if  the  amount  of  the  debt  is  not  specified  in  the 
private  writing,  it  may  give  rise  to  great  frauds.  But  this  could  not  have  been 
the  motive  of  the  lawgiver  in  requiring  a  private  writing.  Had  it  been,  he  would 
have  required  a  private  writing,  specifying  the  debt  in  cases  of  pledges  of  bills  of 
exchange,  promissory  notes,  obligations  and  stocks,  the  most  frequent  objects  of 
pledges.  Moreover,  he  would  have  required  the  private  act  to  be  recorded, 
to  prevent  its  subsequent  change  or  modification,  and  to  give  third  persons  a 
clew  to  its  contents,  instead  of  trusting  it  entirely  to  the  secret  keeping  of  the 
pledgee. 

But  it  is  supposed,  that  it  cannot  be  a  private  writing  in  the  sense  of  the  Act, 
unless  it  specifies  the  amount  of  the  debt  to  secure  which  it  is  given.    The  de- 
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<^TRR  scriptton  of  tho  debt  is  bat  an  expression  of  the  cause  of  the  contract  The  old 
Mbrrkll  law  expressly  made  snch  statement  in  the  act  of  pledge,  an  essi^nttal  formality. 
The  new  law  appears  to  me  to  repeal  the  formality,  and  place  the  contract  of 
pledge  on  the  footing  of  ordinary  contracts  in  this  particalar. 

I  do  not  think  it  essential  now  to  describe  with  absolute  precision,  the  debt  or 
things  pledged.  It  may  be  done  in  general  terms,  or  even  omitted  as  to  the  debt, 
the  caose  of  the  contract  In  my  opinion,  a  private  writing  in  these  words,  ^  I 
hereby  pledge  to  A  B,  all  the  gunny  bags  I  have  this  day  delivered  him,  to  socarc 
to  him  the  amount  I  owe  him  by  promissory  notes,"  would  be  valid  under  the 
Act.  So  too  I  think  the  private  writing  in  question  sufficient  The  Civil  Code 
has  (as  abready  observed)  declared  that  an  agreement  is  not  the  less  valid,  though 
tho  cause  be  not  expressed.  C.  C.  1888.  When,  therefore,  Merrdl  declares  that 
he  pledges  to  Eager  the  629  bales  of  gunny  bags,  for  value  received,  the  Civil 
Code  permits  the  latter  to  offer  testimonial  proof  of  the  cause  of  the  pledge, 
proof  explanatory  of"  the  value  received,"  viz,  the  nature  and  amount  of  the  debt 
secured.    C.  C.  1894 ;  3  An.  235  and  281. 

But  suppose  it  be  held  that  the  formality  required  by  Article  3125  of  the 
Code,  to  mention  the  amount  of  the  debt  due,  has  not  been  repealed  by  the  Act 
of  1852.  Will  an  erroneous  description  of  the  debt  vitiate  the  Act?  If  the 
creditor  mistakes  the  amount  of  his  debt,  is  he,  as  in  case  of  the  registry  of  the 
mortgage,  to  lose  the  surplus  ? 

Under  the  old  law,  there  was  some  reason  why  the  amount  of  the  debt  shouM 
be  specified  in  act  of  pledge.  It  was  because,  by  the  n^istry  of  the  private  act, 
and  by  the  notarial  act  itself,  publicity  was  given  to  the  act  of  pledge,  and  third 
parties,  by  diligence,  were  enabled  to  know  the  terms  thereof.  This  reason  has 
ceased,  by  permitting  verbal  pledges  of  obligations,  and  the  delivery  of  tho  pri- 
vate writing  to  the  custody  of  the  pledgee  or  the  parties,  in  case  of  other  mov- 
ables. 

In  this  instance,  the  amount  of  the  debt  and  the  contents  of  the  private  writing 
are  disclosed  by  the  answers  of  the  garnishee  to  the  interrogatories  propounded 
by  the  plaintiff.  I  can  see  no  good  reason  why  the  garnishee  should  bo  deprived 
of  his  pledge. 

It  will  also  be  observed,  that  the  act  of  pledge  in  this  instance,  (under  the 
fourth  section  of  the  Act,)  authorizes  Eager  to  dispose  of  the  gunny  bags  with- 
out the  intervention  of  justice.  This  fourth  section  of  the  Act  also  corroborates 
the  views  I  have  taken,  inasmuch  as  it  permits  the  parties  to  agree  to  the  nale 
or  other  disposition  of  the  thing  sold  by  the  pledgee,  without  the  formalities  of  a 
suit  or  any  intervention  of  justice.  This  liberal  provision  of  law  is  certainly  in 
contrast  with  the  formalities  required  by  the  Code,  and  gives  us  a  further  insight 
into  the  intention  and  scope  of  the  Act. 

The  Act  of  1852  was,  at  the  time  of  its  passage,  looked  upon  as  removing  the 
vexatious  restrictions  imposed  by  the  Code,  upon  this  mode  of  raising  money  and 
sccurmg  debts,  and,  as  such,  was  received  with  great  satisfaction  by  the  commer- 
cial community,  and  I  am  unwilling,  by  any  construction  of  the  Act,  to  revive 
any  of  the  formalities  prescribed  by  the  Code,  and  (as  I  think)  repealed  by  the 
sweeping  provisions  of  the  Acts  of  1852  and  1855. 

I  think  the  judgment  ought  to  be  affirmed. 
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Hblene  Barbet  V,  Alexander  Roth.  LJJ  isej 

Article  14S1  C.  C,  which  declares  that  "  donatlona  inter  vivnt  or  mmfis  eaiua,  cannot  excetnl  two- 
thirds  of  the  property,  ir  the  dispogor,  having  no  children,  leave  a  futhor  or  niotbcr,  or  both/'  would 
clearly  govern  in  cases  where  the  ascendant,  whether  father  or  mother,  was  the  solo  heir  at  law  to 
Uie  inheritance. 

Articles  809  and  900  which  make  the  disposable  portion  threc-foartlis,  apply  to  cases  whore  the  testa- 
tor  leaves  other  heirs  who  would  be  entitled  to  a  share  In  the  inheritance,  in  the  absence  of  a  will. 

APPEAL  from  the  Sixth  District  Court  of  the  Parish  of  Iberville,  Beale,  J. 
S.  MatthettSj  for  plaintiff.     Z.  Lobauve,  for  defendant  and  appellant. 

Merrick,  0.  J.  The  defendant  married  the  daughter  of  the  plaintiff  in  1832. 
The  marriage  was  dissolved  by  the  death  of  defendant's  wife  in  1858.  Prior  to 
her  death  she  executed  a  will,  wherein  she  made  her  husband  her  universal  lega- 
tee. The  testatrix  left  no  deoendants,  nor  brothers  or  sisters,  and  her  only  sur- 
viving asoehdant  is  the  plaintiff,  who  has  instituted  the  present  suit,  to  reduce 
the  legacy  to  the  defendant  to  the  disposable  portion.  The  District  Court  re- 
duced the  ^posable  portion  to  two-thirds  of  the  estate,  and  defendant  appeals. 

The  case  involves  a  construction  of  Article  1841  C.  C.  which  declares,  that 
**  donations  inUr  vivos  or  mortis  causa  cannot  exceed  two-thirds  of  the  property, 
if  the  disposer,  having  no  children,  leave  a  fitther  or  mother,  or  both.'' 

But  Articles  899  and  900  of  the  Code,  give  to  the  surviving  parent  ono-fourtb 
of  the  estate,  and  Article  1482,  says  that  the  heirs  named  in  the  two  preceding 
Articles,  are  called  forced  heirs,  because  the  donor  cannot  deprive  them  of  the 
portion  allowed  them  by  law,  except  m  cases  where  he  has  just  cause  to  disinherit 
them. 

Under  the  last  Article,  in  the  case  of  Cole*s  Heirs  v.  Cole's  Executors^  7  N.  S. 
414,  it  was  held,  that  in  the  case  where  a  father  or  mother  only  survived,  the 
disposable  portion  was  three-fourths.  Plaintiff's  counsel  question  the  correctness 
of  the  decision,  as  it  appears  to  annihilate  Article  1481  of  the  Civil  Code.  But 
that  case  must  be  examined  in  reference  to  the  facts  on  which  it  was  decided. 
The  testator  left  a  mother  and  a  brother,  or  brothers  and  sisters.  His  will  was 
in  favor  of  a  brother.  Now,  if  he  had  died  intestate,  his  mother  could  not  have 
inherited  more  than  one-fourth  of  the  estate.  It  was,  therefore,  probably  deemed 
by  that  court  unreasonable  to  construe  the  Article  in  question,  so  as  to  give  the 
mother  more  than  one-fourth,  simply  because  the  testator  had  expressed  his  dc- 
Bu%  that  she  should  not  receive  anything,  and  that  his  brother  should  receive  the 
whole  estate.  But  in  the  case  before  us,  the  mother  is  herself  the  heir-at-law  to 
the  whole  inheritance. 

The  will  deprives  her  of  an  estate  which  is  given  to  her  by  the  law.  The  Ar- 
ticle in  question  presents  no  difficulty  as  applied  to  the  present  case,  and  we  think 
it  ought  to  be  carried  into  effisct.  The  law  says,  that  where  the  testator  having 
no  children,  leaves  a  father  or  mother,  or  both,  the  disposible  portion  shall  not 
exceed  two-thirds  of  the  property. 

The  case  provided  for  has  occurred,  the  mother  coming  to  the  estate  as  sole 
heir  and  not  in  concurrence  with  brothers  or  sisters. 

Judgment  affirmed. 

BucHAMAN,  J.    I  concur  in  the  decree  in  this  case ;  but  would  prefer  not  to 
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Barbbt  be  understood  as  recojpiizing,  even  by  implication,  the  correctness  of  the  doctrine 
Roth.  of  the  case  of  Cole's  Heirs  v.  Cole's  ExecutorSy  in  7  N.  S.,  upon  the  subject  of  the 

legitime  of  decendants  in  a  testamentary  succession.  My  impression  is,  that  the 
doctrine  there  enunciated  by  Judge  Porter,  as  the  organ  of  the  court,  is  contra- 
ry to  Article  1481  of  the  Code.  The  language  of  the  learned  Judge  expresses 
but  little  confidence  in  the  correctness  of  his  conclusion.  He  says  :  "  We  cannot 
untie  the  knot ;  we  must  cut  it." 

Now,  it  seems  to  me,  that  there  is  a  very  simple  and  obvious  way  of  reconcil- 
ing Articles  899  and  900,  with  Article  1481  of  the  Code,  ^hich  is,  to  consider 
the  first  as  a  statute  of  distributions  for  intestate  successions  ;  the  second,  a  sta- 
tute of  distributions  in  successions  testamentary.  One  is  an  aHotment  made  of  a 
man*s  estate,  when  he  has  not  chosen  to  make  any  allotment  of  it  himself.  The 
other,  a  restriction  upon  the  disposing  power  of  a  man  over  his  own  property,  by 
testament. 

The  doctrine  of  Cole  v.  Cole,  if  adhered  to,  would  expunge  the  Article  1481 
from  the  Code.  That  doctrine  is  substantially  as  follows  :  The  Article  1481  is 
un reconcilable  with  Articles  899  and  900;  therefore,  it  must  yield  to  those  Ar- 
ticles ;  and,  consequently,  the  legitime  of  a  father  or  mother  of  a  decedent  who 
leaves  a  brother  or  brothers,  is,  in  no  case,  more  than  one-fourth  of  the  succession. 
Now,  besides  the  fundamental  error  in  the  premises,  which  I  think  I  have  de- 
monstrated above,  to  wit,  the  want  of  incompatibility  of  the  Articles,  the  con- 
clusion is  erroneous,  even  if  the  premises  were  correct ;  for  it  is  a  rule  of  inter- 
pretation sanctioned  on  various  occasions,  that  when  two  Articles  of  the  Code 
cannot  be  reconciled,  the  last  in  order  and  highest  in  number,  prevails  over  the 
other.    Johnson  v.  PilstcTy  4  Rob.  71. 


Alfred  Vienne  v.   M.  Harris,  Jr.,  et  al. 

Wliero  a  slave  has  been  parchaaed  with  warranty,  and  is  afterwards  sequestered  while  In  the  ^oss»s- 
Rion  of  a  lessee,  against  whom  suit  is  brought  for  his  recovery,  and  immediate  notice  is  given  by 
the  lepsee  to  the  vendee,  who  likewise  gives  immediate  notice  to  the  vendor,  of  the  institation  of 
said  suit,  with  a  request  that  he  defend  it,  or  furnish  the  vendee  the  necessary  means  for  maintain- 
ing bis  title  to  the  slave,  and  the  vendor  promises  to  defend  the  action  himself,  which  ho  fails  tu  do, 
nud  the  suit  goes  by  def&ult  against  the  lessee,  if  neither  the  vendee  nor  the  vendor  is  a  party  to 
tlic  suit,  it  is  the  fault  of  the  latter,  and  as  against  his  vendee  he  cannot  protect  himself  by  claiming, 
*<  that  an  eviction  of  property  can  only  bo  on  final  Judgment,  where  the  vendor  or  vondee  is  a 
party  to  the  suit,  and  where  the  title  to  the  property  is  directly  drawn  hi  question." 

In  order  to  establish  tliat  a  commercial  partnership  is  not  bound  by  the  act  of  one  of  the  partners,  tn 
any  particular  matter,  it  is  necessary  expreuly  to  deny  hit  authoriiy,  and  to  discloeo  by  evidence,  the 
nature  of  their  commercial  business. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
W.  D,  Hennen,  for  plaintiff.    /.  T.  Ellison,  and  Race  dt  Foster,  for  defen- 
dant and  appellant. 

Land,  J.    On  the  5th  of  January,  1857,  the  plaintiff  purchased  from  M.  Har- 
ris, Jr,f  a  negro  man,  for  the  price  of  one  thousand  dollars  in  cash. 

In  this  act  of  sale,  Micajah  Harris,  Sr.,  intervened  in  his  capacity  as  member 
of  the  commercial  firm  of  Harris  it  Levi,  and  declared  that  he  obligated  his  said 
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firm  to  guarantee  the  title  to  the  slave  sold,  and  promised  and  bound  said  firm  to  Vikxio! 
reimburse  unto  the  purchaser  any  and  all  loss  that  he  might  sustain  in  consequence  Harris. 
of  a  defect  in  title,  character,  or  by  eviction,  or  otherwise. 

The  plaintiff  hired  the  slave  to  C.  Johnson^  master  of  the  steamboat  Lccompte, 
running  in  the  Bed  River  and  Texas  trade,  and  the  slave  was  sequestered  on  the 
16th  of  March,  1857,  in  the  county  of  Cass,  in  the  State  of  Texas,  at  the  suit  of 
/.  Speake,  administrator  of  the  estate  of  C.  M,  Hunt^  on  the  ground  of  ownership 
and  possession  by  the  deceased  at  the  time  of  her  death  in  June,  1855. 

On  the  return  of  the  boat  to  this  city,  Johnson  gave  notice  to  the  plaintiff,  of 
the  institution  of  the  suit  in  Texas,  and  of  his  dispossession  of  the  slave  by  virtue 
of  the  sequestration. 

The  plaintiff  thereupon  immediately  gave  notice  to  the  defendant,  his  vendor,  of 
the  institution  of  the  suit,  the  seizure  of  the  slave,  and  the  danger  of  eviction, 
and  called  upon  the  defendant  to  defend  the  suit,  or  to  furnish  him  with  the  ne- 
cessary means  of  maintaining  his  title  to  the  slave. 

In  reply,  the  defendant  promised  to  go  into  Texas,  bond  the  slave,  and  restore 
him  to  plaintiff. 

The  administrator  obtained  a  judgment  for  the  recovery  of  the  slave,  and  this 
suit  is  brought  against  the  defendants  upon  their  obligations  of  warranty  for  the 
recovery  of  the  price  paid,  and  hire  at  the  rate  of  thirty  dollars  per  month  from 
the  16th  of  March  1857,  and  the  further  sum  of  one  hundred  and  fifty  dollars. 

The  defendants  are  Micajah  Harris^  Jr,^  Micajah  Harris^  Sr.j  and  the  commercial 
firm  of  Harris  dt  Levi,  who  filed  separate  answers.  Micajah  Harris,  /r.,  admitted 
in  his  answer,  the  sale  of  the  slave,  and  his  sequestration  in  the  State  of  Texas 
as  alleged,  and  averred  that  he  had  employed  an  attorney  at  law  to  defend  the 
action.  This  answer  was  adopted,  and  made  a  part  of  the  separate  answers  of 
Micajah  Harris,  St.,  abd  of  the  commercial  firm  of  Harris  dt  Levi,  The  latter 
however,  deny  all  liability  on  their  part  as  a  commercial  firm,  allege  that  they  arc 
engaged  in  business  as  cotton  factors  and  commission  merchants,  and  that  the 
guarantee  of  the  title  of  the  slave  was  not  in  the  scope  of  their  partnership  busi- 
ness. 

On  the  trial  of  the  cause,  the  defendants  counsel  requested  the  court  to  charge 
the  jury  as  follows : 

First.  That  an  eviction  of  property  can  only  be  on  final  judgment,  where  the 
vendor  or  vendee  is  a  party  to  the  suit,  and  where  the  title  to  the  property  is 
directly  drawn  in  question. 

Second.  That  if  the  jury  believe  from  the  evidence,  that  an  action  of  sequestra- 
tion was  brought  on  the  16th  day  of  March,  1857,  against  Johnson,  in  possession 
of  the  slave  Joe,  Harris,  the  vendor,  and  Vienne,  the  vendee  of  said  slave,  being 
neither  of  them  parties  to  said  action,  and  that  Johnson  made  default  and  suffered 
judgment,  dispossessing  him  of  said  slave  on  the  9th  day  of  October,  1857,  the 
jury  must  find  for  the  defendant. 

The  charge  thus  asked  was  refused,  and  the  defendants  took  their  bill  of  excep- 
tions, and  insist  in  this  court,  that  the  Judge  below  erred  in  refusing  the  charge. 

From  the  transcript  of  the  suit  in  Texas  ofibrod  in  evidence,  it  appears  that 
the  action  for  the  recovery  of  the  slave  was  not  defended,  and  that  the  cause  was 
tried  on  default  by  a  jury,  and  that  in  pursuance  of  the  verdict,  a  judgment  was 
rendered  in  favor  of  the  administrator.  Nor  does  it  appear  from  the  transcript, 
that  cither  the  plaintiff  or  defendant  ever  made  themselves  parties  to  the  suit 

It  was  in  reference  to  this  state  of  facts,  that  defendants  counsel  asked  the 
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charge  to  the  jary.  We  think  that  the  charge  was  properly  rcfosed,  under  the 
peculiar  facts  of  the  case, 

Johmoriy  the  lessee  of  the  slave,  was  sued  for  his  recovery — ^he  gave  immediate 
notice  to  his  lessor — ^who  likewise  gave  immediate  notice  to  his  vendor,  the  dcTcih 
dant,  who  promised  to  defend  the  action,  but  failed  to  do  so. 

And,  if  neither  the  vendor  nor  vendee  of  the  slave  was  a  party  to  the  suit,  H 
vHis  the  fault  of  the  former,  and  he  cannot  be  permitted,  as  against  his  vendee, 
whose  title  and  possession  he  was  bound  to  defend — to  take  adi^antage  of  his  own 
neglect  or  ladies.  The  pkintiff  has  been  evicted  by  a  final  judgment  of  a  court  of 
competent  jurisdiction,  after  notice  to,  and  refusal,  on  the  part  of  his  vendor  to 
defend  the  action*  and  his  right  to  sue  on  the  obligations  of  warranty  is  p^fect 

The  commercial  firm  of  Harris  d^  Levi,  do  not,  in  their  answer,  expresdy  deny 
the  authority  of  M.  Harris,  Sr.,  to  bind  the  firm  in  the  matter  of  Ihe  guarantee 
of  the  title  of  the  slave ;  nor  does  the  record  disclose  the  nature  of  their  cominer- 
cid  business,  beyond  their  own  averment 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  aifirmod, 
with  costs  in  both  courts. 


Benjahin  E.  Edwards  v.  Succession  of  E.  M.  Dalet  ct  al. 

Tho  decision  in  tho  oaso  of  (?ray  v.  lix^Um,  12  M.  702,  reaOlrmod— to  the  oflfoct  Uwt  on  order  given  on 
an  attorney  at  law  for  tho  amount  of  a  claiii^  placed  in  his  hands  for  coUoction,  is  sulBciont  ovidonra 
of  a  transfer. 

Where  an  administrator  contests  tho  consideration  of  sach  an  order,  tho  burd«n  of  proof  is  cortainly 
upon  him  to  establish  want  of  consideration. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
B.  E,  Edwards,  in  pro.  per.  and  Carleton  Hunt,  for  plaintiffs.    Durant  S 
Hornor,  for  defendants  and  appellants. 

BucHAKAK,  J.  The  deceased,  E.  M.  Daley,  gave  an  order  on  plaintiff,  an  attor- 
ney at  law,  to  pay  over  to  Elias  M.  Green,  the  amount  of  a  claim  against  one 
Giddings,  which  Daley  had  placed  in  plaintff's  hands  for  collection. 

The  question  to  be  decided  in  this  case  is,  whether  this  order  is  evidence  of  a 
transfer  to  Green.  This  question  must  be  solved  in  the  affirmative,  on  the  au- 
thority of  Gray  v.  Trafton,  12th  Martin,  702. 

In  that  case,  it  was  so  held  in  opposition  to  an  attaching  creditor  of  the  party 
who  had  given  the  order,— -a  stronger  case  than  the  present,  where  nobody,  except 
the  administrator  of  Daley,  contests  the  right  of  the  party  in  whose  favor  Daley 
made  the  order. 

The  administrator  contests  the  consideration  of  the  order.  His  right  to  do  so 
is  not  very  clear ;  but  if  admissible,  the  burden  of  proof  is  oertunly  upon  him, 
to  establish  want  of  consideration.    5  Rob.  276. 

Judgment  afi&rmed,  with  costs. 
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State  of  Louisiana  v.  Slave  Jack. 

Under  the  llib  Boction  of  the  Act  of  1806,  which  embrftces  every  species  of  criminal  homicide  known 

at  common  law,  and  the  subsequent  legislation  on  the  subject,  a  slave  may  be  found  guilty  of  man 

slaughter. 
The  Act  of  1857  notices  only  the  crime  of  willful  murder  committed  by  a  slave,  but  is  silent  as  to  any 

other  species  of  homicide.    It  cannot,  however,  be  supposed,  that  it  was  intended  to  do  away  with 

the  prosecution  of  criminal  homicides  short  of  willful  murder. 
The  SAth  section  of  the  Act  of  1867  provides,  "That  in  all  cases  where  a  slave  is  charged  with  a 

crime  punishable  with  death,  or  imprisonment  at  hard  labor  for  life,  the  Jury  shall  haveadiscre. 

tlonary  power  to  commute  the  penalty  and  inflict  a  lesser  punishment. 
Section  29th,  Act  of  1857,  declares  that,  '^  Whenever  the  punishment  is  left  by  law  to  the  discretion 

of  the  court,  it  shall  in  no  case  extend  to  the  privation  of  life  or  limb. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  HunU  J. 
E.  W.  MoisCj  Attorney  General,  for  the  State,  appellant.    Race  eft  Foster 
for  appellee. 

TooRHiES,  J.  The  prisoner,  prosecuted  for  the  murder  of  the  slave  Joe,  was 
found  guilty  of  manslaughter  by  the  jury,  who  thereupon  decreed  his  punishment 
by  five  years  imprisonment  with  hard  labor,  and  the  infliction  of  the  whip  at 
stated  periods  during  the  incarceration. 

The  verdict  of  the  jury  was  set  aside,  and  judgment  arrested  by  the  District 
Judge,  on  the  ground,  that  a  slave  cannot,  under  our  laws,  be  found  guilty  of  the 
crime  of  manslaughter,  and  because  the  commutation  of  punishment  in  the  case 
at  bar,  apart  from  the  cruelty  of  the  substituted  penalty,  is  unwarranted  inlaw. 

The  Attorney  General  appealed. 

By  the  Act  of  1806,  all  homicides  committed  by  slaves,  except  such  as  are  the 
result  of  accident,  or  take  place  in  the  defence  of  their  masters  or  employers,  are 
punished  capitally.  Vide  Act  1806,  p.  202,  sec.  11.  This  section  stands  unre- 
pealed up  to  the  present  time  ;  for  the  subsequent  statutes  passed  by  the  Legisla- 
ture for  the  purpose  of  punishing  the  willful  murders  committed  by  slaves,  were 
but  the  re-enactment,  to  that  extent,  of  the  11th  section  of  the  Act  of  1806, 
which  embraced  every  species  of  criminal  homicide  known  at  common  law.  As 
the  law  stood  prior  to  the  Act  of  1857,  a  slave  might  be  found  guilty  of  the  crime 
of  manslaughter  ;  and  we  have  abundant  authority  to  that  effect.  11  An.  736, 
State  V.  Adeline;  3  An.  398,  State  v.  Lewis;  6  An.  595,  State  v.  Jackson;  10 
An.  461,  State  v.  DicL 

The  Act  of  1857  notices  only  the  crime  of  willful  murder,  committed  by  a  slave, 
but  is  silent  as  to  any  other  species  of  homicide  ;  it  cannot,  therefore,  be  seriously 
contended,  that  its  repealing  clause  has  done  away  with  all  prosecutions  for  crimi- 
nal homicide  short  of  willful  murder,  as  were  provided  for  by  anterior  legislation. 
A  different  construction  would,  besides,  lead  to  the  absurdity,  that  the  slave,  un- 
like the  freeman,  is  at  liberty  to  perpetrate  any  homicide,  except  willful  murder  : 
a  state  of  things  which,  it  will  be  admitted  at  once,  never  was  contemplated  by 
the  Legislature. 

The  verdict  found  by  the  jury  against  the  prisoner,  Jack,  was  manslaughter,  a 
species  of  criminal  homicide  punishable  capitally,  when  committed  by  a  slave. 
The  action  of  the  jury,  so  far,  was  in  accordance  with  the  statute ;  but,  had  they 
the  right  to  substitute  for  the  death  penalty,  the  punishment  by  incarceration  in 
the  State  Prison,  coupled  with  the  lash  ?  t 
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Staw  The  35th  section  of  the  Act  of  1857,  (p.  233,)  provides, "  That  in  all  cases 

Jack.  where  a  slave  is  charged  with  a  crime  punishable  with  death,  or  imprisonment  at 
hard  labor  for  life,  the  jury  shall  have  a  discretionary  power  to  commute  the  pen- 
alty, and  inflict  a  lesser  punishment/' 

The  statute  leaves  it  to  the  sound  discretion  of  the  jury  to  substiiule  the  lessor 
for  the  greater  penalty :  that  is  the  meaning  of  the  commutation  of  punishment 
there  provided  for.  And  as  regards  the  limits  imposed  by  law  in  the  exercise  of 
the  discretionary  power  of  punishment,  vested  in  the  special  tribunal  for  the  trial 
of  slaves,  the  29th  section  of  the  Act  of  1857,  p.  232,  is  explicit : — '*  Whenever 
the  punishment  is  letl  by  law  to  the  discretion  of  the  court,  it  shall  in  no  case  ex- 
tend to  the  privation  of  life  or  limb," 

By  the  former  laws,  now  repealed,  as  being  upon  the  same  subject  matter,  the 
rule  was  :  "  That  in  all  cases  where  capital  punishment,  or  imprisonment  at  hard 
labor  for  life,  is  inflicted  for  any  crime  committed  by  a  slave,  the  jury  trying  the 
same  shall,  in  its  discretion,  pronounce  sentence  of  death,  imprisonment  at  hard 
labor  for  life,  or  for  a  shorter  term  in  prison,  or  in  irons  in  the  service  of  his  mas- 
ter, or  order  that  corporeal  punishment  be  inflicted."  Act  1843,  sec.  7.  As  the 
matter  now  stands,  the  jury  may  apply  any  lesser  punishment,  provided  it  "  does 
not  extend  to  the  privation  of  life  or  limb."  Had  the  discretion  of  the  jury,  in 
the  case  at  bar,  been  subject  to  be  regulated  by  the  provisions  of  the  Act  of  1843 , 
we  would  have  had  to  consider  the  question  raised  by  the  prisoner's  counsel,  as  to 
whether  both  corporeal  punishment  and  imprisonment  at  hard  labor  could  be  in- 
flicted. But  as  the  law  now  stands,  this  question  cannot  arise,  and  we  think, 
that  the  infliction  of  both,  as  stated  in  the  verdict  of  the  jury,  was  a  lesser  punish- 
ment in  comparison  with  the  death  penalty,  and  that  the  District  Judge  should 
have  passed  sentence  accordingly. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Coart 
be  avoided  and  reversed ;  that  this  case  be  remanded  ;  that  the  verdict  of  the  jnry 
be  reinstated,  and  that  the  District  Judge  pass  sentence  in  accordance  with  said 
verdict. 
Merrick,  C.  J.,  took  no  part  in  this  case. 


14  386 
48  1198 
48  V201 

I  14    »B6|  ESTELLE   BlENVKNU,    Wife   of  JuLES   BuiSSOX,  V.  HkR   HcSBAXD. 

112    894)  ^^  ^  impoesible  to  give  a  defom  Uofy  intention  and  eflbct  to  epithets  applied  by  a  husband  to  his  wlfr. 

ell2  896|  when  do  one  was  present  but  the  spouses  themselves,  although  such  epithets  would  have  had  mudi 

~Y4      3gq  gravity  had  they  been  uttered  in  the  presence  oi  any  third  pertson 

121  926|  Facts  which  might  have  given  ground  for  ji  seiiaratjon  from  bed  and  hoard,  arc  extinguished  by  a 
J  4         3g^  reconciliation.    C.  C.  Art.  149. 

122  387|  It  is  only  where  a  subsequent  canso  is  proved  to  have  arisen,  mifflcicnt  for  the  basis  of  the  actioo  of 

separation,  that  Article  160  C.  C.  will  entitle  the  plaintiff  to  urge  a  cause  precedent  to  tlie  recoociH- 
ation. 
A  reconventional  demand  on  Uie  part  of  defendant  for  a  separation  on  the  ground  of  alMmdonm<'nl.  is 
not  admissible.    A  particular  form  of  procedure  is  required  by  the  Cbde  tor  obtaining  a  derree  of 
separation  on  thte  ground,  and  to  that  form  the  defendant  must  have  recourse  for  relief. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvignaudf  J. 
P.  SotUe  and  C.  Bienvenxi,  for  plaintiff.    H,  Dugui,  for  defendant  and  ap- 
pellant. 
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Buchanan,  J.  The  plaintiff  sues  for  separation  of  bed  and  board,  upon  the 
allegations  that  her  husband  has  on  various  occasions  exhibited  a  violent  and 
qnarelsome  disposition ;  that  he  has  cursed,  insulted,  outraged  and  defamed  plain- 
tiff; that  he  has  cruelly  and  inhumanly  abused,  insulted  and  threatened  her 
children,  by  a  former  marriage  ;  that  the  conduct  of  her  husband  has  rendered 
their  living  together  entirely  insupportable  ;  and  that  she  has  taken  refuge  at  the 
house  of  her  father,  where  she  now  resides. 

The  proof  is  very  tieir  short  of  these  grave  allegations.  It  may  be  summed 
up  in  three  facts : 

1.  Mrs.  Buisson  complained  to  her  mother,  that  her  husband,  in  a  quarrel 
which  had  occurred  between  themselves,  when  nobody  was  present,  had  permitted 
himself  to  apply  to  her  three  epithets,  which  are  certainly  among  the  worst  and 
the  most  defamatory,  that  the  French  language  affords.  When  plaintiff  made 
this  complaint  to  her  mother,  she  had  abandoned  the  conjugal  domicil,  and  was 
at  the  house  of  a  married  sister.  Plaintiff's  mother,  thereupon  sought  an  inter- 
view with  her  son-in-law,  whom  she  reprimanded  for  the  gross  and  insulting  lan- 
guage addressed  to  his  wife.  Defendant  confessed  that  he  had  used  the  words  at- 
tributed to  him  by  his  wife,  excused  himself  on  the  ground  of  having  been  in  a 
passion  when  he  spoke  them  ;  professed  repentance,  and  begged  forgiveness.  The 
parties  were  reconciled,  and  plaintiff  returned  to  her  husband's  house. 

2.  Subsequently  to  the  occurrence  just  related,  and  five  months  before  the  in- 
stitution of  this  suit,  the  defendant,  in  the  presence  of  the  mother  and  the  sister 
of  his  wife,  declared  that  he  had  given  his  wife  money  to  buy  trifles.  Plaintiff 
denied  that  he  had  done  so.  Whereupon  defendant  became  furious,  shook  his  fist 
in  his  wife's  face,  caught  himself  by  the  hair  with  both  hands,  and  left  the  room. 
The  witness  of  this  scene  remarks,  that  it  was  true  defendant  had  given  his  wife 
the  money,  as  alleged  by  him,  and  that  her  denial  of  the  fact  was  a  joke — (une 
plaisanterie.) 

3.  The  third  fact,  which  goes  to  make  up  plaintiff's  case,  we  will  give  in  the 
words  of  her  sister  and  witness  : 

"  Witness  asked  defendant,  if  it  was  true  that  he  had  said,  that  he  would  not 
have  his  well  enclosed,  in  order  that  he  might  see  the  children  of  his  wife  drowned 
therein,  and  swollen  like  toads.  Defendant  confessed  to  her  that  he  had  said  so, 
but  that  it  was  in  a  moment  of  anger." 

We  do  not  find,  in  the  facts  recapitulated,  any  sufficient  foundation  for  a  judg- 
ment of  separation  of  bed  and  board.  The  parties  are  both  very  young  ;  are 
proved  by  their  own  witnesses  to  be  of  hasty  temper,  although  of  good  hearts, 
and  their  quarrels  are  the  quarrels  of  children.  The  epithets  applied  by  the  de- 
fendant to  the  plaintiff  on  one  occasion,  would  have  had  much  gravity,  had  they 
been  uttered  in  the  presence  of  third  persons.  But  spoken,  as  they  were,  when 
no  one  was  present  but  the  spouses  themselves,  it  is  impossible  to  give  them  a 
defamatory  intention  and  effect.  And  if  the  impression  which  they  produced 
upon  the  plaintiff,  was  so  painful,  as  to  make  her  quit  the  conjugal  roof— a  cir- 
cumstance natural  enough  in  a  lady  of  refined  manners  and  education — ^yet  a  re- 
conciliation followed,  almost  immediately,  upon  acknowledgment  of  his  error, 
made  by  the  husband.  He  solicited  the  forgiveness  of  his  wife,  according  to  the 
witnesses,  in  a  manner  which  displayed,  most  unequivocally,  his  profound  contri- 
tion ;  and  that  forgiveness  was  graciously  accorded  him.  This  first  and  most  se- 
rious gp*onnd  of  plaintiff 's  action  was,  therefore,  extinguished  by  the  reconcilia- 
tion.   C.  C.  149. 
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And  as  no  Babseqaent  cause,  which  we  can  regard  as  at  all  safficient  for  a  basis 
of  the  action,  is -proved  to  have  arisen,  the  Article  150,  which  otherwise  would 
have  availed  to  entitle  the  plaintiff  to  urge  the  precedent  cause  at  this  late  date, 
has  no  application  to  the  present  case.  The  doctrine  of  Marcade.  on  this  point, 
vol.  1,  p.  606,  No.  767,  paragraph  2,  and  No.  768,  paragraph  2,  appears  tons 
contrary  to  the  intention  of  the  lawgiver,  as  manifested  in  the  Articles  of  the 
Code. 

Defendant  demands  a  separation  for  abandonment,  by  way  of  reconvention.  A 
particular  form  of  proceeding  is  required  by  the  Code,  for  obtaining  a  decree  of 
separation  on  this  ground.  To  that  procedure,  the  defendant  must  have  recoarse 
for  relief. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  ot  the  District  Ooart 
be  reversed ;  that  the  demands  of  plaintiff  and  defendant  be  rejected,  without 
prejudice  to  the  right  of  defendant  to  proceed  against  plaintiff,  in  legal  form,  for 
abandonment  of  the  conjugal  domicil.  And  it  is  lastly  ordered,  that  the  costs  of 
suit  be  equally  borne  by  plaintiff  and  defendant,  with  the  exception  of  those  of 
appeal,  which  are  to  be  paid  by  plaintiff. 


George  Moore  v.  Estate  of  Alexander  Gordon,  (W.  G.  Bakewell, 
Executor,)  and  John  M.  Bell. 

An  appeal  will  not  lie  f^om  an  interlocutory  decree  overruling  the  exception  that  petition  disclofles  no 
ground  of  action. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  PricSy  J. 
V,  F,  Cottony  for  plaintiff.     Gaither  <fe  McPheeters,  for  defendants  and  ap- 
pellants. 

YooRHiEs,  J.  The  plaintiff  sued  the  Sheriff  of  the  parish  of  Orleans  and  the 
legal  representative  of  the  estate  of  Alexander  Gordon^  deceased,  for  damages  for 
the  illegal  seizure  and  sale  of  his  property,  by  virtue  of  an  execution  issued  in 
the  case  of  W.  E,  Bakewell,  Executor,  v,  Schcfield  <fc  Wilkerson. 

The  executor  of  the  estate  o(  Alexander  Gordony  deceased,  excepted  to  the 
plaintiff's  demand,  on  the  grounds  that  the  petition  discloses  no  cause  of  action, 
and  that  the  cause  of  action  therein  set  forth  has  already  been  decided  on  a  fo^ 
mer  occasion  between  these  parties.  The  District  Judge  overruled  this  excep- 
tion, and  the  defendant  appealed. 

We  are  not  called  upon  to  examine  into  the  merits  of  these  somewhat  inconsifir 
tent  exceptions,  relied  upon  by  the  defendant ;  for  the  decree  of  the  lower  court 
being  interlocutory,  and  not  liable  to  cause  an  irreparable  injury,  the  plaintiff's 
motion  to  dismiss  must  prevail.     C.  P.  566. 

It  is,  therefore,  ordered  and  decreed,  that  this  appeal  be  dismissed,  at  appel- 
lants' cost. 
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Edward  Kikg  v.  City  of  New  Orleans. 

Whore  plaiotiff  reoelred  warrants  for  money  duo  him  on  a  contract,  without  objecting,  or  taking  them 
under  protest  that  they  were  not  for  the  whole  sum  due,  his  endorsing  the  warrants  will  preclude 
his  claiming  afterwards  that  they  were  not  drawn  for  a  sufficient  amount. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Luvignaxudy  J. 
CoUens  A  Woolridgey  for  plaintiff  and  appellant.    /.  J.  Michel,  for  de- 
fendant. 

Cole,  J.  Plaintiff  represents,  that  on  the  19th  Jaly,  1850»  he  entered  into  a 
contract  with  Mamcipality  No.  2,  whereby  he  bound  himself  to  repair,  during 
the  term  of  twd  years,  from  the  8th  July,  1850,  the  streets  and  sidewalks  then 
made,  within  the  Third  District  of  the  Municipality ;  that  the  city  of  New  Or- 
leans, now  representing  the  Second  Municipality,  is  indebted  to  him  for  the  seven 
months  ending  on  the  8th  December,  1851,  and  for  the  month  ending  on  the  8th 
of  July,  1852,  at  the  rate  of  8625  per  month,  according  to  contract. 

The  defence  is  a  plea  of  payment  for  seyen  months,  and  a  general  denial  as  to 
the  last,  or  eighth  month. 

There  was  judgment  for  defendant,  and  plaintiff  has  appealed. 

Whatever  rights  plaintiff  might  have  had,  the  warrants  endorsed  by  him  show 
that  he  submitted  to  the  correctness  of  the  reductions.  These  warrants  specify 
the  amounts  due  plaintiff  for  the  seven  months.  If  plaintiff  wished  to  object  to 
the  deductions  made  by  the  Surveyor  and  Comptroler,  his  duty  was  to  have  made 
objections  thereto.  But,  instead  of  receiving  the  amounts  allowed,  under  the 
protest  that  they  should  not  be  deemed  the  whole  due  him,  he  endorses  the  war- 
rants, and  thus  recognises  that  nothing  more  is  coming  to  him  but  that  certified 
to  be  due  to  him  therein.  The  letters  written  by  him  to  the  corporation  cannot 
rebut  the  effect  of  his  endorsement,  as  he  does  not  therein  speak  of  or  allude  to 
the  warrants. 

The  evidence  satisfies  us  that  the  plaintiff  is  not  entitled  to  recover  upon  any 
part  of  his  claim. 

Judgment  affirmed,  with  costs. 


diOBlsr 


Louis  Emmerung  v.  James  Graham.  

14  m] 

A  party  cannot  recover  from  a  Notary  Public,  for  bavhig  neglected  to  protest  a  note  legally,  when,  by  aiSSTigT 

his  own  laches,  he  has  pat  it  oat  of  his  power  to  sobrogate  the  Notary  to  his  rights  as  they  existed  at 
the  date  of  protest. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestm,  J. 
G,  A  C,  E,  Schmidt,  for  plaintiff  and  appellant.    Durant  A  Homor,  for 
defendant  and  appellee. 

Cole,  J.  Plaintiff  alleges  that  the  defendant,  who  is  a  Notary  Public,  is  lia- 
ble to  him  in  the  amount  of  the  note  sued  upon,  &c.,  for  having  n^lected  to  give 
proper  and  due  notice  of  protest  thereof  to  the  endorser,  Kdly,  whereby  he  failed 
in  a  suit  against  Kdfy,  to  recover  from  him  the  amount  of  the  note. 
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EuBRuso  There  was  judgment  in  favor  of  defendant,  and  plaintiff  has  appealed. 

The  defendant  has  plead  the  prescription  of  one,  three  and  five  years. 

Plaintiff  cannot  maintain  this  action,  because  he  cannot  now  subrogate  defen- 
dant to  his  rights  at  the  date  of  the  protest,  or  indeed  to  any  rights  whatever  ; 
for  at  the  date  of  the  service  of  the  citation  in  the  suit  against  the  endorser,  and 
also  at  that  of  the  present  suit,  more  than  five  years  had  elapsed  from  the  matu- 
rity of  the  note,  and  it  was  prescribed. 

If  plaintiff  should  be  paid  by  defendant  in  place  of  the  endorser,  the  defendant 
ought  to  have  his  recourse  against  the  maker,  but  plaintiff,  by  his  laches^  has  per- 
mitted the  prescription  to  accrue  in  favor  of  the  maker,  and  it  would  not  be  just 
to  allow  plaintiff  to  recover  from  the  defendant  for  his  n^ligence,  when  by  his 
own  he  has  rendered  it  possible  for  the  maker  to  defeat  the  claim  of  the  d^eo- 
dant. 

Judgment  aflSrmed,  with  costs. 

Merrick,  C.  J.,  concurring.  A  Notary  is  a  public  officer,  and  is  commit 
sioned  as  such.  I  think  the  plea  of  prescription  of  one  year  may  be  maintained, 
and  I  prefer  to  concur  on  this  ground.    C.  0.  2295,  3501. 


l4  395'  Jno.  M.  E.  Sharp  v.  G.  Y.  Bright  et  als. — Wm.  Beatty,  Surety. 

108^88, 

14     390|  A  purely  on  a  sequestration  bond  cannot  be  proceeded  against  by  rule  or  on  motion. 

_?    ^^*1  The  failure  on  the  part  of  a  surety,  against  whom  a  rule  has  been  taken,  to  answer  the  rule,  cannot 

be  construed  as  a  waiver  of  his  right  to  except  to  such  proceedings. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Mott  i&  Fraser,  for  plaintiff.    E,  Hiestand,  for  defendants  and  appeUants. 

YooRHiEs,  J.  The  only  question  presented  for  adjudication  in  this  case  is, 
whether  the  surety  on  a  sequestration  bond  can  be  proceeded  against  by  rule  or 
on  motion.  As  this  surety  is  not  a  party  to  the  suit,  in  the  progress  of  which 
the  bond  is  taken,  he  cannot,  in  the  absence  of  express  legislation  to  that  efiect, 
be  sued  in  the  summary  way. 

It  has  already  been  held,  "  that  the  right  to  proceed  by  rule,  or  on  motion,  im- 
plies the  pendency  of  a  suit  between  the  parties,  and  is  confined  to  incidental  mat- 
ters, which  may  arise  in  the  progress  of  the  contestation,  except  in  certain  cases 
where  a  summary  proceeding  is  expressly  allowed  by  law."  Vide  3  An.  434, 
Baker  et  ah.  v  Doane  et  als. ;  6  R.  437,  Thomas^  AdrrCr.y  v.  Bourgeaty  ExW. 

In  cases  of  attachment,  there  is  express  legislation  authorizing  summary  pro- 
ceedings against  the  surety  (Act  1839,  p.  162) ;  but  there  is  no  such  provision 
for  sequestration  bonds. 

The  rule  taken  by  the  plaintiflF  against  Wm.  Beatty^  the  surety  on  the  seques- 
tration bond  furnished  by  the  defendants,  was  unauthorized ;  and  the  judgment  of 
the  District  Court,  making  him  responsible  summarily  for  the  amount  of  the 
judgment  obtained  against  his  principal,  must  be  reversed ;  unless,  as  contended 
by  the  plaintiff,  the  appellant  haa  waived  his  objection  by  his  failure  to  file  an 
exception  to  that  effect.  Had  he  joined  issue  on  the  merits  of  this  rule,  and  pro- 
ceeded to  the  trial  without  insisting  on  his  objection  to  a  summary  proceeding, 
then  the  authorities  quoted  by  the  appellee  would  apply,  and  the  appellant  would 
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be  held  to  have  waived  his  right  to  except.    But  his  mere  failure  to  appear  to         Siu»p 
answer  the  rule  canuot  preclude  him,  on  the  appeal,  to  avail  himself  of  this  radi- 
cal defect  in  the  proceedings. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  revereed,  without  prejudice  to  the  right  of  the  plaintiff  to  proceed 
via  ordinaria  against  the  appellant,  Wm.  Beatty,  on  the  sequestration  bond. 

It  is  further  ordered  and  decreed,  that  the  plaintiff  pay  the  costs  in  both 
courts. 


KuBNZi    &   Co.  V,  Elvers,    Bojfe   &   Co. — Maxa,    McGregor  &  Co., 

Consolidated . 

BtUs  of  exchange  drawa  in  a  foreign  country,  and  payable  in  another  foreign  country,  nltbougb  drawn 
against  a  shipment  mail*  to  the  city  of  N\>w  O/leaiis,  are  governed  by  the  Iawd  of  tbe  country  whore 
they  are  drawn. 

In  the  absence  of  proof  in  a  suit  brought  upon  such  bills  here  which  have  been  protested  for  non-ac«>p< 
tance  and  payment,  the  laws  of  the  country  where  such  bills  were  drawn  with  regard  to  bills  drawn 
there  upon  other  foreign  countries,  must  be  presumed  to  be  the  same  as  our  own,  and  ten  per  cent, 
damages  will  be  allowed 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Johnson  A  Denis,  for  plaintiff.  H.  T.  Hays,  for  defendants  and  appellants. 
Merrick,  C.  J.  These  two  cases  were  commenced  by  attachment  upon  bills 
of  exchange  to  the  amount  of  £10,000,  drawn  by  the  defendants  in  the  fall  of 
1857,  at  Rio  de  Janeiro,  on  a  house  in  London,  and  protested  for  non-acceptance 
and  payment.  The  bills  appear  to  have  been  drawn  against  a  shipment  of  coffee 
to  a  house  in  this  city.  That  i^,  it  was  expected  that  the  drawers  would  place 
themselves  in  funds  by  re-drawing  on  the  consignees  in  New  Orleans. 

On  the  trial  of  these  cases,  (now  argued  together  by  consent)  no  evidence  was 
offered  of  the  laws  of  Brazil,  where  the  bills  were  drawn.  The  defendants  have 
paid  the  amounts  specified  on  the  face  of  the  bills,  and  the  only  question  submit- 
ted to  this  court  for  its  determination  is.  whether  or  not,  the  plaintiff  can  recover 
damages  at  the  rate  of  ten  per  cent.,  as  allowed  by  our  statute  on  bills  of  exchange 
drawn  in  Louisiana  on  foreign  countries,  and  there  protested  for  non-payment  or 
non-acceptance. 

The  bills  drawn  in  Brazil,  (although  against  a  shipment  of  coffee  to  this  city) 
were  payable  in  London,  and  are  governed  by  the  laws  of  Brazil,  the  country 
where  they  were  drawn.  Story  on  bills,  397.  But  the  record  does  not  furnish 
US  any  proof  of  those  laws.  In  the  absence  of  proof,  the  laws  of  that  country, 
in  reference  to  bills  drawn  there  upon  other  foreign  countries,  must  be  presumeil 
to  be  the  same  as  our  own,  and  the  damages  claimed  must  be  allowed.  See  An- 
derson d&  Conn  v.  Folger,  11  An.  270. 

In  the  first  of  these  cases,  viz :  Kuenzi  <C  Co.,  v.  Elvers,  Boje  &  Co.,  the  judg- 
ment must  be  affirmed  with  costs ;  in  the  second  case,  viz :  Mana,  McGregor  <C 
Co.,  against  the  same  defendants,  the  judgment  must  be  amended  so  as  to  allow 
the  plaintiffs  the  additional  sum  of  $3433  10,  it  being  ten  per  cent,  damages  on 
the  protested  bills,  the  defendants  paying  the  costs  of  appeal  in  that  case. 
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Thomas  Orman  v.  Julian  Neville. 

A  record  or  judicial  proceedings  in  another  State,  is  sufDcicntly  authenticated  when  certified  to  bj*  a 
Judge,  before  whom,  it  appears  from  the  record  Itself,  all  the  proceedings  in  the  case  were  had.  and 
who  8tat?6  in  his  certiflcato  that  ho  is  one  of  the  Judges  of  the  court,  and  that  all  the  Judges  of  said 
court  are  equal  iu  authority,  and  each  one  is  authorized  to  sign  such  a  certificate. 

APPEAIj  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Waples  &  EustiSj  for  plaintiflF  and  appellant.    P.  E.  Bonford,  for  defendant. 

YooRHiEs,  J.  The  plaintifif  obtained  a  judgment  against  the  defendant  in  the 
Court  of  Common  Pleas  of  Hamilton  County,  Ohio  ;  and  had  it  revived  by  sent 
facias  on  the  12th  day  of  March,  1853.  This  judgment  is  the  basis  of  the 
present  demand,  to  which  the  defendant  opposes  the  plea  of  prescription  and  the 
general  denial. 

On  the  trial  below,  the  plaintiff  offered  in  evidence  the  transcript  of  a  record 
from  the  Court  of  Common  Pleas,  to  prove  the  revival  of  this  judgment ;  bat, 
on  motion  of  the  defendant's  counsel,  the  document  was  rejected,  on  the  ground 
"  that  the  certificate  of  the  Judge  to  the  said  transcript,  did  not  show  that  the 
said  Judge  was  sole  Judge,  or  presiding  Judge,  or  Chief  Justice." 

This  ruling  is  erroneous  ;  it  appears  by  the  document  itself,  that  the  case  was 
tried,  and  the  judgment  of  revival  signed,  by  A,  C,  W,  Cai-ter,  as  president 
Judge  ;  the  certificate  given  by  him  states,  that  he  is  "  one  of  the  Judges  of  the 
Court  of  Common  Pleas,  for  the  First  District,  within  and  for  the  State  of  Ohio, 
the  same  being  a  court  of  law  and  record,  in  and  for  the  county  of  Hamilton, 
and  the  said  Judges  being  equal  in  authority,  and  each  authorized  to  sign  such 
certificates."  2  La.  338,  Dismxtke  v.  Musgrove ;  2  N.  S.  497,  Kirklandy.  Smith  ; 
2  An.  646,  Newman  v.  Goza, 

With  regard  to  the  prescription  of  judgments,  the  Statute  provides  the  lapse 
of  ten  years.  Act  of  1855,  p.  — .  As  ten  years  have  not  elapsed  since  the  re- 
vival of  the  judgment  obtained  by  the  plaintiff  against  the  defendant  in  the  State 
of  Ohio,  the  plea  of  prescription  cannot  prevail  in  this  instance. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  have  judg- 
ment against  the  defendant,  for  the  sum  of  two  thousand  seven  hundred  and  eight 
dollar.^  and  sixty-one  cents,  with  six  per  cent,  per  annum  interest,  from  the  6th 
day  of  November,  1837,  on  the  sum  of  two  thousand  six  hundred  and  ninety-sir 
dollars  ;  and  on  the  balance,  from  the  12th  day  of  March,  1853,  subject  to  the 
credit  of  six  hundred  and  forty-one  dollars  and  twenty  cents.  It  is  further  de- 
creed, that  the  judgment  of  the  District  Court  be  avoided  and  reversed  j  the  de- 
fendant and  appellee  paying  costs  in  both  courts. 
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Canfieu)  S.  Marhn  v.  His   Creditors,    and   tlie  Creditors  of  T.  J. 

Casey    &  Co. 

Atteraiions  in  a  warehouse  receipt  after  its  delivery,  are  presamptiye  evidence  of  Araud  ;  and  the  sn- 
Ihentlcily  and  impcntance  usually  attached  by  the  law  to  those  instruments  made  in  good  fkith,  do 
not  attach  to  such  an  instrument. 

Tlie  Imna  fide  possession  of  a  warehouse  receipt  Is  legal  evidence  of  possession  ;  and  where  dUferont 
parties  are  in  possession  of  such  receipts,  the  earliest  must  prevail. 

APPEAL  fipom  the  Fourth  District  Court  of  New  Orleans,  Priu,  J. 
Durant  <t  Hornor,  for  Tufts  A  Hobart  and  Reed  A  Co,   Gaither  d  McPhee- 
terSy  for  Parmde  S  Bro.    Emerson  A  HwUingUm^  for  H,  Hathavny.    Singleton 
A  Ckuk,  for  Keept  Bard  <&  Co,    Benjamin,  Bra^ord  A  Finnetfy  for  H,  Renehaw, 
syndic. 
BdCHANAK,  J.    There  are  three  parties  appellant. 

1.  William  H,  HathatDay, 

2.  Tufts  A  Hobart. 

3.  Reed  6t  Co, 

There  was  a  fourth,  FarmeU  S  Brother,  but  their  appeal  has  been  dismissed 
on  appellant's  motion. 

1.  Hatkaway  claims  the  cargo  of  the  ship  William  Sprague,  under  a  sale  made 
to  him  by  Tufts  d  Hobart,  for  account  of  Thomas  J.  Casey,  and  a  warehouse 
receipt  signed  by  Casey,  dated  2d  January,  1858. 

At  the  time  of  the  trial  of  the  various  oppositions  in  the  court  below,  it  was 
proved  that  there  remained  in  the  salt  warehouse  of  Casey  4t  Co,,  12,650  bushels 
of  the  cargo  of  the  William  Sprague. 

The  judgment  of  the  District  Court  awarded  this  salt  to  Keep,  Bard  A  Co, 

The  evidence  shows  that  the  ship  William  Sprague  arrived  in  the  port  of  New 
Orleans,  in  December,  1856.  Her  cargo,  consisting  of  20,650  bushels  of  salt, 
was  deposited  in  the  warehouse  of  T.  /.  Casey  4t  Co,,  whose  warehouseman, 
(Hugh  O'Donnell,)  delivered  to  the  vessel  when  she  was  discharged,  or  sent  to 
the  office  of  the  consignees  in  town,  the  following  warehouse  receipt,  toritten  by 
himself: 

"  December  26.  Received  from  ship  William  Sprague,  in  warehouse,  10,325 
tube  salt.  Hugh  O'Domnkll,  Clerk  for  Brooklyn  Warehouse." 

But  the  receipt  as  exhibited  in  evidence,  reads  as  follows : 

"  Arrived  December  26.  Received  from  ship  William  Sprague,  in  warehouse, 
finr  account  of  Keep,  Bard  dt  Co,,  10,325  tubs  salt.  Brooklyn  Warehouse  No. 
3  ;  storage  chargeable  to  T,  J,  Casey, 

Hugh  O'Donnbll,  Clerk  for  Brooklyn  Warehouse. 
T.  J.  Casey." 

AH  the  words  found  in  the  second  of  the  copies  above,  which  are  not  in  the 
first,  are  proved  to  have  been  interpolated  after  the  receipt  was  delivered  by 
O'DonneU,  and  to  be  in  the  handwriting  of  Thomas  J,  Casey,  the  insolvent,  with 
the  exception  of  the  words,  ''  for  account  of  Keep,  Bard  d  Co,,*^  which  are  in 
a  handwriting  which  the  witness,  0*Donndl,  does  not  recognize. 

It  is  further  proved  by  the  book-keeper  of  Keep,  Bard  d  Co,,  examined  as  a 
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iCAnn  witness  for  them,  that  the  cargo  of  the  William  Spragae  was  purchased  of  the 
importer,  by  Keep^  Bard  <ft  Co,  and  Thomas  J.  Casey,  on  joint  accoant ;  the  pro- 
fit or  loss  on  the  resale  to  be  equally  divided.  This  witness  declares  positively  in 
his  examination  in  chief,  that  the  salt  was  paid  for  by  Keep,  Bard  A  Co,  But 
on  cross-examination,  this  fact  is  left  in  great  doubt ;  and  the  broker,  through 
whom  the  purchase  was  negotiated,  declares  that  the  cargo  of  the  William 
Sprague,  was  sold  by  the  consignee  ot  the  vessel,  on  the  22d  of  December,  1856, 
to  T.  /.  Casey. 

Thjomas  J,  Casey,  in  May,  1857,  borrowed  of  Tufls  <ft  Hohart,  $11,917  75  on 
a  pledge  of  this  cargo  of  salt  and  two  other  cargoes ;  and  Tufts  A  Hobart,  on 
the  23d  December,  1857,  sold  the  cargo  of  the  William  Sprague,  through  the 
same  broker,  who  had  sold  it  to  Casey,  This  sale  was  made  with  the  knowledge 
of  Casey,  as  proved  by  the  broker ;  and  was  ratified  by  Casey,  as  shown  by  the 
warehouse  receipt  to  Hathaway,  of  date  the  2d  of  January,  1858,  signed  by  Ca- 
sey himself. 

Under  this  state  of  facts,  we  think  the  court  below  erred  in  awarding  the  rem- 
nant of  the  William  Sprague*s  cargo,  remaining  in  the  warehouse,  to  Keep,  Bard 
&  Co, 

Casey  is  an  absconding  debtor,  who  has  been  sued  for  a  forced  surrender.  His 
business  was  that  of  a  salt  warehouseman ;  and  this  record  abounds  with  proof, 
that  during  a  year  and  more  previous  to  his  absconding,  he  was  engaged  in  de> 
frauding  the  persons  who  had  salt  stored  in  his  warehouse.  The  receipt,  withovi 
a  date,  upon  which  the  appellees.  Keep,  Bard  S  Co,,  rely,  suspicious  as  it  is  from 
the  material  alterations  made  in  it  after  its  delivery,  becomes  doubly  so,  from  the 
proved  dishonesty  of  the  party  who  made  those  alterations. 

The  law  attaches  a  great  importance  and  authenticity  to  warehouse  receipts ; 
but  we  do  not  understand  this  authenticity  as  attaching  to  a  receipt,  which  is 
proved  to  have  been  altered  after  its  delivery  by  the  warehouseman.  The  latter 
is  without  power  to  make  such  alteration ;  and  the  fraudulent  intent  of  Casey  in 
making  this  alteration  in  this  instance,  is  evident 

Again,  it  is  not  correct  to  say,  that  the  legal  title  of  the  salt  was  in  Keep, 
Bard  dt  Co,  We  have  other  evidence  on  this  subject  than  their  warebooae  re- 
ceipt, introduced  without  objection,  and,  in  part,  by  themselves. 

The  most  favorable  view  of  the  case  of  these  appellees,  under  the  somewhat 
conflicting  testimony  of  their  book-keeper  and  of  the  broker,  is,  that  Keep,  Bard 
4t  Co,  were  joint  owners  with  Casey,  of  the  cargo  of  the  William  Sprague. 

The  salt  was,  in  this  view,  as  much  under  the  control  of  Casey,  as  under  that 
of  Keep,  Bard  dt  Co. ;  perhaps  more  so,  as  the  storage  was  chai^ble  to  Casetf, 
by  the  terms  of  the  interpolated  receipt 

Casey,  as  we  have  seen,  first  pledged  the  salt  to  Ttifts  <&  Hobart,  and  then  sold 
it  to  Hathaway,  the  appellant.  He  has,  in  all  probability,  defrauded  his  part> 
ners.  Keep,  Bard  dt  Co. ;  but  Hathaway,  was  no  party  to  the  fraud.  His  pur- 
chase was  bona  fide,  and  in  our  opinion  Keep,  Bard  dt  Co,  cannot  repudiate  it 

2.  Tufts  dt  Hobart  claim  the  cargo  of  salt  of  the  ship  Bamberg,  stored  in 
Casey  dt  Co,*s  warehouse.  This  cargo  was  sold  by  the  importers,  Harrison  ±  Co., 
to  7,  J,  Casey,  on  the  28th  of  Novembei*,  1857,  being  then  on  board  ship,  or 
stored  in  the  bonded  warehouse  kept  by  Casey  dt  Co, 

Thomas  J,  Casey  dt  Co.  sold  this  cargo  to  H,  Leland  dk  Co.,  on  the  9th  of  De- 
cember, 1857,  and  delivered  to  the  purchasers,  on  the  same  day,  a  warehouse  re- 
ceipt for  the  same,  being  7793  bags  coarse  Liverpool  salt  and  1850  bags  fine  salt 
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On  the  18th  December,  1857,  Casey  (for  account  of  T.  J.  Casey  dt  Co.)  sold        Maww 
the  same  cargo  of  the  Bamberg  to  Rugelyt  Blair  dt  Co.,  who  sold  tx)  Tufts  <&      Cudrobs. 
Hobart,    The  cargo  remained  in  the  warehonae  during  these  different  sales. 

The  appellants.  Tufts  dt  Hobart,  argue  that  their  purchase  of  this  salt  should 
prevail  over  the  anterior  one  of  the  appellees,  H,  Leland  dt  Co,,  because  the  sale 
to  the  latter  was  unaccompanied  by  delivery.  The  bona  fide  possession  of  a 
warehouse  receipt,  is  legal  evidence  of  possession  ;  and  this  is  the  character  of 
the  possession  of  both  parties.    The  earliest  must,  therefore,  prevail. 

3.  Reed  d  Co.  claim  11,760  sacks  salt  in  the  Zinc  Warehouse,  upon  a  ware- 
house receipt.  The  Judge  below  was  of  opinion  that  the  salt  was  not  sufficient- 
ly identified  to  justify  him  in  awarding  it  to  this  claimant. 

The  salt  which  remains  on  deposit  in  the  Zinc  Warehouse  is  20,200  sacks.  Of 
this  amount,  there  was  adjudged  by  the  court  below  : 

To  P.  A.  Giraud  dt  Co 8,650  sacks. 

To  the  State  Bank 3,470 

To  Drury  A.  Harris 1,690 

13,810 
Which  deducted  from  total  in  store  as  above 20,200 

leaves  amount  not  identified  by  any  other  claimant,  in  Zinc 

Warehouse 6,390 


As  no  opposition  is  made  by  any  other  party  to  this  record,  to  the  recovery,  by 
appellants,  of  the  six  thousand  three  hundred  and  ninety  sacks  remaining  in  the  Zinc 
Warehouse,  as  above,  we  think  it  equitable  that  the  same  should  be  awarded  to 
the  appellants,  Reed  dt  Co.,  whom  the  record  shows  to  have  acted  in  good  faith. 
and  to  have  taken  all  precautions  usual  among  men  in  trade  who  are  dealing  with 
those  whose  probity  they  do  not  suspect,  to  ascertain  the  existence  of  the  mer- 
chandise respecting  which  they  are  dealing. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
upon  the  claim  of  William  H  Hathaway,  be  reversed  ;  that  the  syndic  deliver  to 
the  appellant,  William  H.  Hathaway,  12,650  bushels  of  salt  of  the  cargo  of  the 
ship  William  Sprague,  or  so  much  thereof  as  may  now  remain  on  storage  in 
Brooklyn  Warehouse  No.  3,  upon  said  HaJthaway  paying  to  said  syndic  all  costs 
and  expenses  for  storage,  reserving  to  said  HaJthaway,  the  right  to  contest  the 
storage  account  for  deficiency  of  salt ;  that  the  claim  of  Keep,  Bard  db  Co.  to  the 
cargo  of  the  ship  William  Sprague,  be  dismissed  ;  that  as  regards  the  appellants. 
Tufts  dt  Hobart,  the  judgment  of  the  District  Court  be  affirmed  ,*  that  as  re- 
gards the  appellants.  Reed  dt  Co.,  the  judgment  be  amended,  and  that  the  syndic 
deliver  to  said  Reed  dt  Co.,  6,390  sacks  of  salt  in  the  Zinc  Warehouse,  or  so  much 
as  may  be  left  therein,  after  satisfying  the  judgments  of  the  District  Court  in 
favor  of  P.  A.  Giravd  dt  Co.,  of  the  Louisiana  State  Bank,  and  of  Drury  A. 
Harris,  upon  the  same  conditions  as  above  expressed  with  regard  to  the  appel- 
lant Hathaway. 

It  is  lastly  adjudged  and  decreed,  that  the  costs  of  the  interventions  of  the  ap- 
pellants and  appellees  in  both  courts,  follow  the  judgments  rendered  upon  the 
said  interventions  severally. 
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Thomas  McK  night  v.  C.  Connkll  and  Pabkkr,  Sheriff. 

Where  a  cause  has  hoon  preyiously  put  at  issue,  and  the  object  of  flting  iniormfatorles  to  aimirij  to 
procure  proof,  and  not  to  bring  the  party  into  court,  the  consent  to  a  oontlnuanoe  by  dofteidant,  and 
the  declaration  of  plainti/f's  counsel  that  he  will  amend  his  petition  and  propound  interrogntorks 
aocordhigly,  is  not  an  agreement  that  binds  the  party  to  amend,  if  he  subsequently  finds  that  be  ha4 
8u£Qcient  proof  without,  he  is  not  bound  by  such  consent  to  propound  tnterrogatwios  in  order  to  be 
permitted  to  obtain  judgment. 

In  such  a  case  the  want  of  service  of  the  interrogatories  is  not  one  of  those  vices  of  form  which  give 
rise  to  the  action  of  nullity. 

A  party  acting  in  good  faith  cannot  be  deprived  of  a  Judgment  on  such  grounds. 

A  deputy  Sheriff  who  has  not  made  the  service  of  a  petition  and  citation,  or  other  proceeding,  has  do 
authority  to  make  the  return. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J, 
Benjamin f  Bradford  dk  Finney,  for  plaintiff.      CoUens  dt  Woolridge,  for 
defendants  and  appellants. 

Merrick,  C.  J.  This  suit  is  brought  to  annal  a  jadgment  obtained  by  tlie 
defendant  ConneU  v,  McKnighi,  the  plaintiff,  and  injoin  the  execation.  The  jadg- 
ment  of  the  lower  coart  was  in  favor  of  the  plaintiff  annalling  the  jadgment. 

The  original  action  was  commenced  the  17th  of  April,  1855,  against  ThomoM 
Hunt,  and  the  plaintifif,  McKnight,  by  personal  service  apon  both.  On  an  excep- 
tion taken  by  McKnight,  the  suit  was  dismissed  as  to  Hunt. 

The  defendant,  McKnighJt,  filed  for  answer  a  general  denial  the  28th  of  January. 
1857. 

On  the  17th  day  of  June,  1857,  the  case  came  up  for  trial,  and  some  evidence 
having  been  taken,  the  case  was  continued  for  (urthf  r  evidence  in  order  that  the 
plaintiff  might  file  the  interrogatories  propounded  to  the  defendant,  and  the  attor- 
ney for  the  plaintiff  then  stated  that  he  would  file  an  amended  petition  and  pro- 
pound interrogatories  accordingly. 

The  attorney  for  Connell  two  days  afterwards  filed  his  interrogatories  on  facts 
and  articles,  and  obtained  the  order  of  the  Judge  upon  the  plaintiff  to  i 
The  interrogatories  and  citation  were  placed  in  the  hands  of  the  Sheriff  the  i 
day,  June  19th,  1857,  and  they  were  returned  personally  served  on  McKnigkt,  the 
8th  day  of  July  following. 

In  November,  the  interrogatories  on  facts  and  articles  were  taken  pro  confessis, 
and  the  case,  after  having  been  r^ularly  called,  fixed  for  trial,  and  posted  up  dur* 
ing  two  weeks  agreeably  to  the  rules  of  the  court,  for  the  17th  day  of  December, 
1857,  was  tried  that  day ;  the  names  of  the  counsel  for  both  parties  being  also 
posted  up,  they  were  sent  for  on  the  day  of  trial. 

ConndVs  counsel  was  present,  the  defendant's  counsel  were  absent  Judgment 
was  rendered  upon  the  interrogatories  taken  as  confessed,  and  the  proof  in  favor 
of  ConneU  for  $337  80  and  interest. 

The  Sheriff's  return  to  the  interrogatories,  purports  to  have  been  made  by  Wm. 
H,  Wilson,  deputy  Sheriff,  who  certifies  that  McKnight  was  personally  served. 

Another  deputy  Sheriff  was  placed  upon  the  stand  on  the  trial  as  a  witness  in 
this  case,  who  testified  without  objection,  that  he  was  the  person  who  made  the 
service  of  the  interrogatories  and  citation,  and  that  the  return  was  not  coirect ; 
that  he  did  not  make  the  service  upon  Mr.  McKnight  personally,  bat  that  having 
been  at  McKnight*s  house  ahnost  daily  for  about  fifteen  days,  he  foimd  a  white 
person  on  the  premises,  and  delivered  the  interrogatories  to  him.    A  son-iii-iaw 
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of  plaintiff  testifies  that  the  plaintiff  was  absent  at  the  time  on  official  business       MaK«GBf 
in  Arkankas,  and  that  he,  the  witness,  resided  in  the  honse  at  that  time,  bat  he     MoCo^nu. 
has  no  recollection  of  having  received  the  interrogatories,  and  thinks  he  should 
have  remembered  the  fact  if  he  had. 

The  plaintiff  having  thus  shown  the  ftilsity  of  the  Sheriff's  return,  and  that 
there  was  no  personal  service,  contends  that  he  has  brought  his  case  within  the 
rale  laid  down  in  3  An.  p.  647,  and  "  has  exhibited  matter  which  makes  it  against 
good  conscience  to  execute  the  judgment, — matter  of  which  the  injured  party 
could  not  have  availed  himself  in  the  former  litigation,"  having  been  prevented 
from  availing  himself  of  his  just  defence  by  the  false  return  of  the  Sheriff,  inas- 
much as  by  the  agreement  of  Cmindl  to  propound  interrogatories  to  the  plaintiff, 
the  latter  had  the  right  to  rely  upon  the  service  of  the  same  as  a  further  notice 
of  ConnelVi  intention  to  proceed  to  the  trial  of  the  case. 

It  appears  to  us,  that  this  position  of  the  present  plaintiff  cannot  be  maintained. 
It  IS  not  pretended  that  Connell  acted  otherwise  Ihan  in  good  faith.  He  had 
instituted  a  suit  previously  against  another  party,  for  whom  it  was  pretended 
McKnight  acted  as  agent  and  had  failed  in  that  action,  and  now,  having  instituted 
suit  against  McKnight^  as  principal,  it  was  supposed  the  answers  of  the  latter 
might  disclose  another  party  responsible  to  the  plaintiff  for  the  paving,  the  ground 
of  the  indebtedness. 

The  cause  had  been  put  at  issue  previously,  and  the  object  of  filing  interrogato- 
ries was  to  procure  proof,  and  was  not  to  bring  the  party  into  court.  The  con- 
sent to  a  continuance,  and  the  declaration  of  counsel  that  be  would  amend  and 
propound  interrogatories,  were  not  an  agreement  which  bound  the  party  to  amend 
if  he  subsequently  found  that  he  had  sufficient  proof  without,  and  when,  there- 
fore, he  propounded  his  interrogatories,  he  was  not  complying  with  an  agreement 
without  which  he  could  not  have  been  permitted  to  obtain  judgment.  It  was 
precisely  as  if  he  had  declared  that  he  would  take  the  deposition  of  a  witness  and 
a  continuance  had  been  consented  to  in  order  to  enable  the  party  to  do  so.  It 
might  not  be  very  honorable  to  decline  afterwards  to  take  the  deposition,  but  such 
consent  could  not  be  considered  a  binding  condition,  precedent  to  the  recovery  of 
judgment. 

When  ConnjUf  therefore,  procured  the  order  of  the  court  on  the  11th  day  of 
November,  to  take  the  interrogatories  as  confessed,  he  was  acting  in  good  faith, 
and  in  enforcing  what  appeared  to  him  and  the  court  as  an  undoubted  right. 

The  case  being  at  issue,  it  was  then  properly  set  for  trial,  and  posted  up  for 
two  weeks  in  conformity  with  the  rules  of  the  court.  It  was  the  duty  of  Mc- 
Knight, If  he  had  any  objections  to  make,  to  appear  and  make  them  before  or  at 
the  trial  in  December,  and  not  doing  so,  if  he  has  suffered  any  detriment,  it  has 
been  the  result  of  his  own  negligence.  A  party  acting  in  good  faith  cannot  be 
deprived  of  a  judgment  on  such  grounds. 

In  conclusion,  we  take  occasion  to  remark,  that  a  deputy  Sheriff  who  has  not 
made  the  service  of  a  petition  and  citation  or  other  proceeding,  has  no  authority 
to  make  the  return,  and  that  the  conduct  of  the  two  deputy  Sheriffs  in  tliis  in- 
stance, is  deemed  by  the  court  unwarranted  in  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  we  do  now  order,  adjudge  and 
decree,  that  the  injunction  sued  out  in  this  case  be  dissolved,  and  plaintiff's  demand 
be  rejected,  and  that  said  Jliomas  McKnight,  and  JosejA  West,  his  surety,  be  con- 
demned, in  sdido,  to  pay  three  per  cent,  interest  per  annum  on  the  sum  of  $337  80        t 
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MtiKnoRT  from  the  15th  day  of  February,  1858,  until  this  decree  becomes  executory,  and 
MoOonhhx.  ^^^  dollars  damages,  for  the  wrongful  issuing  of  the  injunction,  and  that  the  said 
plaintiff  pay  the  costs  of  both  courts. 

Buchanan,  J.,  concurring.  I  concur  in  the  decree  in  this  cause,  being  of  opin- 
ion that  the  petition  and  tlie  evidence  do  not  present  a  case  for  the  action  of 
nullity  of  a  judgment,  under  Arte.  606  and  607  of  the  Code  of  Practice. 

There  is  no  allegation,  and  no  proof,  of  the  judgment  having  been  obtaiDed 
through  fraud  or  ill  practices  on  the  part  of  the  party  {Conneil)  in  whose  &Tor 
it  was  rendered.    C.  P.  607. 

The  want  of  service  of  the  interrogatories  on  McKnigkt,  was  not  one  of  those 
vices  of  form  which  give  rise  to  the  action  of  nullity ;  and  which  are  enumerated 
in  Art.  606  of  the  Code  of  Practice.  None  of  the  cases  quoted  in  plaintiif's 
brief  cover  the  present.  In  one,  Norrie  v.  Fristoe^  3  An.,  which  goes  the  farthest 
towards  extending  the  action  of  nullity,  it  was  held  that  the  party  complaining 
cannot  be  relieved,  if  he  has  been  guilty  of  any  laches  or  negligence.  Now,  it  ii 
admitted  in  argument,  and  appears  from  the  record,  that  the  case  of  Cann^  v. 
McKnight,  was  regularly  fixed  for  trial  and  tried  in  December,  1857,  and  that  the 
defendant  therein,  plaintiff  here,  was  not  present  in  person  or  by  counsel. 

This  is  certainly  imputable  to  him  as  laekes^ — moreover,  it  does  not  appear  that 
the  interrogatories,  which  had  been  taken  pro  ronfessis,  by  an  order  of  coart, 
rendered  a  month  previously  to  the  trial,  were  offered  in  evidence  by  Cmneil; 
and,  indeed,  if  they  had  been,  it  is  doubtful,  as  suggested  by  one  of  pkintifi 
counsel,  whether  the  implied  confession  of  their  truth  would  not  have  been  fitvonr 
ble  to  McKnigkfs  cause,  instead  of  prejudicial  to  it  The  other  evidence  taken 
on  the  previous  trial,  and  copied  in  the  record,  appears  to  me  amply  snflScient  to 
justify  the  judgment  of  Conndl  v.  McKnight,  without  taking  the  interrogatories 
into  account  Bo  that  as  it  may,  plaintiff's  remedy  was  by  appeal  alone,  at  least 
as  far  as  Conneil  is  concerned. 

I  see  no  reason  for  questioning  the  entire  fairness  and  correctness  of  the  coodact 
of  Conneil  and  of  his  counsel.  It  is,  therefore,  not  against  good  conscience  to 
execute  the  judgment 

Cole,  J.,  concurs  in  this  opinion. 


14    808 
47  1452 


J*  j|g|  Succession  op  John  McLaughlin. 

il05  00l|  Where  a  pass-book  has  been  kept  by  a  party  wllh  a  merchant,  although  every  entry  of  Itenw  booght 
has  been  made  by  the  merchant  or  hta  clerk,  yei  the  book  ts  the  property  of  auch  party,  '^  * 
presumed  to  have  examined  it,  and  if  he  has  made  no  objection  to  its  contents,  may  be  compeUcxl 
to  produce  the  same,  and  it  may  be  off.Tod  in  evidence  against  him. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G.  Legardeur  and  L,  Castera,  for  appellees.     T.  GUmore  and  P.  E.  Bm- 
ford,  for  appellants. 

Merrick,  C.  J.  Two  appeals  have  been  taken  in  the  present  case  from  the 
judgment  upon  the  account  filed  by  the  executor  and  opposition  thereto.  The 
testamentary  executor  and  the  universal  legatee  appeal  from  the  allowance  of 
8250  to  the  counsel  of  Davis,  (who  had  been  appointed  curator  of  the  estate,) 
and  8200  allowed  to  the  attorney  for  absent  heirs. 
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Davis  appeals  from  the  refnsa]  of  the  District  Judge  to  allow  him  commissions. 

The  inventories  of  the  of  the  succession  amount  to  the  sum  of  $23,506  80,  and 
$20,823  in  assets  have  been  delivered  the  legatees. 

The  counsel  employed  for  Davis,  curator,  conducted  the  mortuary  proceedings 
until  the  testamentary  executor  was  appointed,  and  the  universal  legatee  put  in 
possession. 

These  services  were  beneficial  to  the  estate,  and  the  District  Judge  did  not  err 
in  allowing  9250  under  the  proof  in  this  case. 

The  appointment  of  an  attorney  to  represent  the  absent  heirs  was  a  necessary 
proceeding.  The  Judge  did  not  err  in  making  the  appointment,  as  is  manifest 
from  the  silence  of  the  testamentary  executor  and  universal  legatee,  when  it  was 
in  their  power  to  have  opposed  the  appointment,  or  at  least  to  have  moved  the 
court  to  rescind  the  order. 

As  the  absent  heirs  do  not  receive  any  portion  of  the  estate,  and  as  the  lega- 
tees obtain  what  otherwise  would  be  in  part  coming  to  the  absent  heirs,  and  as 
"Uie  action  of  the  attorney  for  the  absent  heirs  has  thus  been  useful  to  the  legatees, 
we  think  the  District  Judge  did  not  err  in  ordering  the  executor  to  pay  the 
amount  allowed  the  attorney  for  absent  heirs  out  of  the  estate,  there  being  no 
other  fund  out  of  which  he  could  be  paid. 

The  District  Court  did  not  err  in  permitting  the  '*  pass-book"  kept  with  Davis 
to  be  offered  in  evidence.  It  was  the  testator's  book,  notwithstanding  the  entries 
of  the  items  bought  at  the  store  of  Davis  by  the  testator  were  made  by  Davis 
or  his  clerks.  The  pass-book  was  examined  (we  must  presume)  by  McLaugfdin, 
and  not  having  been  objected  to  by  him,  Davis  had  the  right  to  compel  the  pro- 
duction of  the  same,  and  to  offer  it  in  evidence  when  so  produced.  Pratt  v.  Mc- 
nation,  11  An.  264. 

Davis  was  appointed  curator,  gave  bond,  and  obtained  his  letters  of  curator- 
ship  on  the  estate.  It  is  true  he  did  not  obtain  possession  of  the  property  because 
he  was  prevented  by  the  universal  legatee.  But  having  caused  the  seal  to  be 
affixed,  and  the  inventory  to  be  taken,  and  being  recognized  by  the  decree  of  the 
court  as  curator  of  the  succession,  his  rights  to  some  compensation  were  fixed  by 
such  decree.  See  succession  of  ElizcAeth  Chaneyj  Opinion  Book  27,  p.  483,  not 
reported. 

We  think  Davis  should  be  allowed  one-fourth  of  2^  per  cent,  commissions  on 
the  inventory  which  he  caused  to  be  taken.  But  the  one-fourth  commissions 
ought  to  be  deducted  from  those  allowed  the  testamentary  executor,  and  as  the 
amount  for  both  commissions  and  account  do  not  equal  Davis's  liability  to  the 
estate,  he  must  be  left  to  oppose  the  same  in  compensation  when  a  demand  is  made 
upon  him  on  account  of  such  indebtedness. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment 
of  the  lower  court  be  amended  so  as  to  reduce  the  amount  of  commissions  allowed 
the  testamentary  executor  Boyu,  and  increase  the  sum  allowed  the  universal  lega- 
tee, by  the  sum  of  one  hundred  and  thirty-one  77-100  dollars,  and  that  said  Davis*s 
right  to  plead  the  amount  of  said  one-fourth  commission,  viz :  9131  77,  and  said 
•ocount  for  935  85  and  interest,  in  compensation  pro  tanto  of  any  sum  due  by 
him  to  the  succession  be  recognized  and  reserved  to  him,  and  that  the  judgment  of 
the  lower  court  so  amended  be  affirmed ;  the  costs  of  the  appeal  to  be  paid  by  the 
said  saccesdoD. 


BcoamoNov 
HcLau'iuun. 
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E.  Wood  Perry  v,  Alfred  Kearney. 

Whore  the  exocation  of  a  Judgment  has  boon  enjoined,  and  defendant  admita,  npon  bebip  lnlerrn> 
gated,  a  partial  payment  of  such  Judgment,  the  injunction  aboald  be  perpetuated  for  the  amount 
almittod  to  have  bem  paid,  and  dis^olvjd  for  the  rema-nder  still  due. 

The  platntiir  and  his  surety  on  the  injunction  bond  are  bound  tit  $olido  to  defendant  for  damages  onlj* 
on  the  amount  fbr  which  the  injunction  is  diaaolyed. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  /. 
F.  Perririf  for  plaintiff  and  appellant     G,  L,  Bright,  for  defendant 

Land,  J.  The  plaintiff  enjoined  the  execution  of  a  judgment  against  him, 
and  in  favor  of  the  defendant  for  the  sum  of  eight  hundred  and  fifty-one  dollars 
and  thirty-four  cents,  on  the  ground  of  payment  and  satisfaction,  with  an  order  on 
the  New  Orleans  Oil  Manufactoring  Company.  To  prove  the  grounds  allq^  in 
the  petition  for  an  injunction,  the  pkintiff  propounded  interrogatories  to  the 
defendant,  who  answered  as  follows : 

"  I  received  on  said  judgment  3525  60  in  merchandise  after  the  judgment  was 
rendered,  and  have  always  been  ready  and  willing  to  credit  the  d^endant  with 
said  amount  On  the  day  the  execution  issued  in  the  suit  of  Alfred  Kearney  ▼. 
E.  Wood  Perry,  my  attorney  instructed  the  Sheriff  in  writing  to  credit  Mr.  Perry 
on  said  Ji,  fa.,  with  the  aforesaid  sum  of  $525  60.  I  have  received  nothing  nsore 
from  E,  Wood  Perry  since  the  rendition  of  the  judgment  But  before  the  rendi- 
tion of  the  judgment,  Mr.  E.  Wood  Perry  gave  me  on  account  of  the  notes  sued 
upon  by  me,  his  note  for  $100,  which  was  paid.  I  have  always  been  ready  and 
willing  to  credit  him  with  the  amount,  though  legally,  he  could  not  claim  it  after 
the  rendition  of  the  judgment" 

The  defendant,  in  his  answer  to  the  petition,  admitted  the  facts  above  stated 
to  be  true. 

There  was  judgment,  dissolving  the  injunction,  and  condemning  the  plaintiff, 
and  his  surety  on  the  iigunction  bond,  to  pay  twenty  per  cent,  damages  on  the 
sum  of  $225,  and  costs  of  suit. 

This  judgment  is  erroneous  in  not  perpetuating  the  injunction,  for  the  amounts 
admitted  by  the  defendant  to  have  been  paid,  and  in  condemning  the  plaintiff  to 
pay  the  costs  of  suit 

It  is,  therelore,  ordered,  a^'udged  and  decreed,  that  the  judgment  be  reversed, 
and  that  the  injunction  issued  in  this  case  be  perpetuated  for  the  sum  of  six  hun- 
dred and  twenty-five  dollars  and  sixty  cents  of  the  judgment  in  favor  of  defendant 
against  the  plaintiff,  and  dissolved  for  the  balance  of  said  judgment,  to-wit :  the 
sum  of  two  hundred  and  twenty-five  dollars  and  seventy-four  cents,  and  that  the 
plaintiff,  and  Henry  Perry,  his  security  on  the  injunction  bond,  be  condcnuied 
in  solido  to  pay  to  defendant  twenty  per  cent  damages  on  the  said  sum  of  two 
hundred  and  twenty-five  doUars  and  seventy-four  cents,  the  balance  due  on  said 
judgment  It  is  further  ordered  and  decreed,  that  the  defendant  pay  the  costs  of 
the  lower  court,  and  also  the  costs  of  this  appeal. 
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WiLUAM  Lewis  u   Eichard  S.  Morgan. 

In  a  redhibitory  actkm  for  disoase  in  a  slave,  it  is  necossary  that  there  be  an  allegation  and  proof  of 
a  tender  in  order  to  reooror ;  and  that  such  tender  should  be  made  if  practicable,  before  the  institu- 
tion of  the  suit. 

Tbere  are  two  exceptions  to  this  rule.  First,  when  an  actual  tender  is  not  possible  ;  and  second,  where 
defendant  has  done  some  act,  or  made  some  declaration  which  demonstrates  that  a  formal  oflbr  to 
return  the  thing  sold  would  have  been  fruitless. 

It  is  not  a  suiBcient  excuse  for  want  of  tender,  that  it  was  impracticable  at  the  time  of  instituting  the 
suit,  if  it  was  practicable  at  any  time  between  the  discovery  of  the  vice  and  the  institution  of  the 
suit,  or  even  before  the  trial. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Helena,  Wilson,  J. 
Penn  A  Martin,  for  pIaiDti£f.    E.  P,  dt  T.  C.  W.  EUis,  for  defendant  and 
appellant. 

Buchanan,  J.  This  is  a  redhibitory  action  for  a  disease  in  a  slave,  sold  by 
defendant  to  plaintiff.  The  appellant  asks  for  the  reversal  of  a  judgment,  on  the 
gronnd,  among  others,  that  no  tender  of  the  slave  is  either  alleged  or  proved. 

It  is  the  well  settled  doctrine,  that  allegation  and  proof  of  a  tender  are  indis< 
pensible  to  recovery  in  an  action  of  this  kind  ;  and  that  the  tender  should  be 
made,  if  practicable,  before  the  institution  of  the  suit.  2  N.  S.  466  ;  4  La.  193 ; 
19  La.  283 ;  9  Bob.  306  j  1  An.  389  ;  2  An.  955 ;  4  An.  562  ;  10  An.  127  ;  11 
An.  209. 

Two  exceptions  to  this  general  rule,  are  recognized  by  the  decisions  : 

First — ^When  an  actual  tender  is  not  possible ;  and 

Second — ^Where  defendant  has  done  some  act,  or  made  some  declaration,  which 
demonstrates  that  a  formal  offer  to  return  the  thing  sold,  would  have  been  fruit- 
less.   1  An.  44  ;  4  An.  344. 

It  is  contended  by  appellee,  that  this  case  comes  within  the  first  of  these  ex- 
ceptions— that  defendant  was  an  absentee  from  the  State  when  this  suit  was 
instituted. 

The  evidence  shows  that  the  sale  took  place  on  the  25th  of  March,  1858,  de- 
fendant being  then  a  resident  of  Amite  city,  and  plaintiff  residing  within  six 
miles  of  Amite  city,  which  was  his  post-office ;  that  the  disease  of  the  slave  was 
discovered  by  plaintiff  within  three  or  four  days  after  the  sale ;  that  a  physician 
was  immediately  called  in,  who  pronounced  the  disease  to  be  of  several  months 
standing ;  that  defendant  continued  to  reside  in  Amite  until  the  latter  end  of 
May,  or  beginning  of  June,  being  two  months  or  more  after  the  sale ;  that  on  his 
departure,  defendant  left  an  agent  in  the  parish,  who,  it  is  reasonable  to  believe, 
was  known  to  plaintiff,  since  the  fact  was  notorious  in  Amite  city,  and  that  agent 
was  made  garnishee  in  this  action. 

It  is,  therefore,  perfectly  evident  that  there  was  no  impossibility  or  even  incon- 
yenienoe,  in  making  the  amicable  demand  to  rescind  the  sale,  accompanied  with 
an  o^r  to  return  the  slave.  This  suit  was  brought  in  September,  1858,  and  no 
tender  appears  to  have  been  made,  either  before  or  since  suit  brought.  We  note 
this  latter  fact,  although  Judge  Martin  held,  in  Barrett  v.  Bullard,  19  La.  283, 
that  the  offer  to  return  must  always  precede  the  institution  of  a  suit.  The  same 
doctrine  was  held  in  Fisk  v.  Proctor,  4  An.  562. 

We  are  of  opinion  that  this  suit  must  fail,  for  want  of  allegation  and  proof  of 
a  tender  of  the  slave. 
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^^^  The  vcDdee  has  one  year  to  institute  the  action  of  redhibition,  and,  as  a  consc- 

MoKGAx.  quence,  may  at  any  time  previous  to  the  institution,  make  a  tender  to  the  vendor. 
But  if  he  brings  his  action  at  once,  and  does  not  wait  until  the  twelfth  month 
is  about  expiring,  he  cannot,  on  the  trial  of  the  case,  give  as  a  reason  for  not 
alleging  and  proving  a  tender,  that  he  has  the  whole  year  for  that  purpose.  The 
tender,  if  it  can  be  made,  must  precede,  if  not  the  institution  of  the  suit,  at  all 
events  the  trial. 

The  question  upon  which  this  case  turns  is  this  :  Was  it  practicable  for  the 
plaintiff  at  any  time,  since  the  discovery  of  the  redhibitory  vice,  and  before  the 
trial,  to  make  a  tender  ?  The  test  is  not  the  practicability  of  the  offer  of  ten- 
der at  the  time  of  instituting  the  suit,  but  at  any  time  since  the  discovery  of  the 
redhibitory  vice  or  defect  It  may  be  very  easy  for  a  vendee  to  do  so  during 
nearly  the  whole  period  of  time  previous  to  the  institution  of  his  action,  and  the 
matter  become  impracticable  at  the  time,  but  it  could  hardly  be  said  that  in  sudi 
a  case,  the  exception  of  impracticability  would  prevail.  The  law  dispenses  with 
a  tender,  in  such  contingencies,  because  it  requires  nothing  to  be  done  in  vain  ; 
and,  applying  this  principle  to  the  case  at  bar,  it  will  appear,  that  since  the  di^ 
covery  made  by  the  plaintiff  of  the  redhibitory  defect  of  the  slave  purchased  by 
him  of  the  defendant,  over  two  months  elapsed,  during  which  it  was  practicable 
and  easy  to  make  a  tender.    Having  failed  to  do  so,  his  suit  should  be  dismissed. 

This  conclusion  is  not  at  variance  with  our  decision  in  the  case  of  Dixon  r. 
Cliadwicky  reported  in  11  An.  215.  That  case  was  decided  upon  its  peculiar  cir- 
cumstances, which  brought  it  within  one,  if  not  both,  of  the  exceptions  to  the 
general  rule,  mentioned  above.  Judge  Lea,  the  organ  of  the  majority  of  the 
court  says :  "  Under  the  circumstances ,  as  disclosed  by  the  evidence,  we  think  a  ten- 
der of  the  slaves  by  plaintiffs,  was  unnecessarifj  if  not  impracticable" 

The  circumstances,  alluded  to  by  the  Judge,  are  not  detailed  in  the  opinion, 
but  appear  from  the  record,  which  is  before  us,  to  be  as  follows : 

Plaintiff  bought  of  defendant,  two  women  slaves,  and  paid  for  them,  without 
any  writing  passed  at  the  time.  It  was,  however,  understood  and  agreed,  that 
an  act  of  sale  should  be  made,  expressing  a  full  warranty  of  the  soundness  of  the 
slaves,  except  an  obstruction  of  the  monthly  discharge  in  one  of  them.  Defen- 
dant, subsequently,  caused  an  act  of  sale  to  be  drawn  up  by  a  notary,  declaring 
that  there  was  no  warranty  of  the  health  of  the  slaves  sold,  it  being  understood 
between  the  parties  that  they  were  constitutionally  unsound. 

He  tendered  this  deed  to  the  plaintiffi^  who  refused  to  accept  it,  as  being  con- 
trary to  their  verbal  conventions ;  the  parol  proof  of  which  was  received,  with- 
out objection  on  the  trial.  Defendant,  upon  this  refusal,  threw  the  deed  on  the 
floor  at  plaintiff's  feet,  and  left  the  house. 

It  was  considered  by  the  majority  of  the  court,  that  the  act  of  defendant,  in 
tendering  a  false  bill  of  sale  to  plaintiffs,  and  in  insisting  upon  their  receiving  it 
indicated  a  determination,  on  his  part,  not  to  rescind  the  sale ;  which  rendered  a 
formal  tender  unnecessary,  because  it  would  have  been  fruitless.  We  also  con- 
sidered, that  the  feeble  and  bedridden  condition  of  the  slaves,  at  the  time  of  this 
conduct  of  defendant,  (they  being  both  sick  of  pulmonary  consumption,  of  which 
they  shortly  afterwards  died,)  rendered  their  removal  from  plaintiff's  house  im- 
practicable, without  inhumanity.  Hence  the  language  of  Judge  Lea,  in  the 
opmion,  as  quoted  above. 

Judge  Spofford  dissented  f^om  that  decision,  as  the  report  of  the  case  shows 
because  a  tender  was  alleged  in  the  petition,  and  denied  in  the  answer ;  and  be- 
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cause  the  learned  Judge  thoaght  that  the  facts  of  the  case  disclosed  no  imprac-         ^^*^" 
ticability  nor  inconvenience  in  the  return  of  the  slaves.    There  is  snrely  nothing       UoBaxx. 
in  either  of  the  opinions  delivered  in  Dixon  v.  Chadvncky  that  militates  against 
the  well  established  doctrine  of  tender,  as  a  prerequisite  to  recovery  in  the  redhi- 
bitory action.    We  entertain  no  doubt  of  the  correctness  of  the  decision  in  that 
case.    It  was,  in  fact,  a  case  within  the  recognized  eacceptions  to  the  general  rule. 

To  use  the  language  of  Judge  Martin,  upon  this  very  subject,  in  Barrett  v. 
Bullardf  exceptio  probat  regulam. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  that  there  be  judgment  for  defendant,  as  in  case  of  non-suit, 
with  costs  of  both  courts. 

Merrick,  C.  J.,  dissenting.  The  main  question  presented  in  this  case,  is 
whether,  under  the  circumstances,.an  actual  tender  of  the  slave,  and  demand  of  a 
rescission  of  the  sale  previous  to  the  institution  of  this  action  of  redhibition,  were 
necessary  to  the  maintenance  of  the  action. 

In  my  opinion,  the  present  case  does  not  come  within  the  general  rule. 

The  proof  shows  that  the  defendant  is  a  practicing  physician  ;  that  he  carried 
the  slave  in  a  carriage  to  the  house  of  the  plaintiff,  six  miles  from  Amite  City, 
in  the  parish  of  St.  Helena,  at  the  time  he  n^otiated  the  trade,  and  returned 
with  her  the  same  day  ;  that  he  represented  her  a  strong,  healthy,  field  hand,  ca- 
pable of  doing  as  much  work  as  a  negro  man  belonging  to  plaintiff,  named 
George ;  that  he  desired  that  the  bargain  should  not  be  spoken  of.  That  within 
three  or  four  days  after  the  delivery  of  the  slave  and  completion  of  the  contract, 
it  was  discovered  that  the  woman  was  afflicted  with  some  disease,  and  a  physi- 
cian was  called  to  treat  her  complaint ;  the  disease  proved  to  be  what  the  physi- 
cian calls  procedeniia  uteris  and  is  of  a  character  to  render  the  slave  utterly  value^ 
less.  The  sale  was  made  the  25th  of  March,  1858,  and  the  defendant  left  the 
parish  and  State  in  May  or  the  first  of  June  following.  The  suit  was  commenced 
by  attachment  the  18th  day  of  September.  It  appears  that  defendant  had  an 
agent  at  Amite  City,  for  some  collections ;  biU  there  was  no  publication  of  the 
agency,  and  it  is  not  shown,  nor  pretended,  that  the  agent  had  any  authority  to 
rescind  the  sale  or  receive  the  negro,  nor  that  plaintiff  had  any  knowledge  of  the 
agency,  although  it  was  supposed  to  have  been  notorious  in  Amite  City,  which,  a 
witness  thinks,  is  the  place  of  plaintiff's  postoffice. 

It  is  not  shown  that  plaintiff  knew  the  slave  was  utterly  worthless  when  de- 
fendant left  the  State. 

An  exception  was  taken  to  the  petition,  that  it  did  not  allege  the  slave  to  be 
afflicted  with  any  disease  known  to  the  laws  of  Louisiana. 

It  was  not  objected,  that  a  previous  tender  had  not  been  made. 

The  petition  was  amended  to  cure  the  defect,  and  thereupon  a  general  denial 
was  filed  as  an  answer. 

The  testimony  was  received  without  objection,  and  the  case  must  be  disposed 
of  upon  the  evidence,  under  the  uniform  decisions  of  this  court. 

If  there  were  any  law  requiring  the  vendee  to  tender  the  slave,  and  demand  a 
rescission,  as  soon  as  he  had  fully  ascertained  that  the  slave  was  affected  w^ith  a 
redhibitory  disease,  I  should  be  of  the  opinion  that  the  defendant  was  exempt 
from  its  operation  in  this  instance ;  because  it  does  not  appear,  that  he  had  fuDy 
ascertained  the  character  of  the  disease  before  the  suit  was  brought,  and  the  law 
gave  him  the  right  to  elect  whether  he  would  sue  for  a  reduction  of  the  price,  or 
bring  a  simple  action  of  redhibition.    C.  C.  2519,  2522. 
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I'vi'  If  the  demand  for  rescission  be  an  amicable  demand,  as  assumed  in  the  opinion 

HosoAK.  of  the  majority  of  the  court,  then  no  amicable  demand  was  needed  in  this  case, 
because  the  defendant  was  an  absentee,  and  in  such  cases  it  is  lawful  to  attach 
when  you  can  find  property.    Millaudon  v.  Beazley,  2  An.  916. 

But  I  maintain,  that  the  tender  and  demand  of  a  rescission  are  something 
more ;  they  are,  in  the  nature  of  a  putting  in  moraj  and  although  not  within  the 
provisions  of  Article  1905  of  the  Civil  Code,  have  been  adopted  by  our  courts  as 
within  its  spirit. 

Now,  the  right  to  put  the  opposite  party  in  default,  or  to  make  an  amicable 
demand,  exists  as  long  as  the  action  exists,  which  they  perfect  In  the  case  of 
HaU  V.  LorerUe  it  was  held,  that  a  condition  might  be  performed  and  a  party  pot 
in  default  8ixt/:en  years  after  the  party  had  acquired  the  right  to  demand  a  per- 
formance.   See  3  An.  275. 

The  lawgiver  has  declared,  that  the  vendee  shall  have  the  right  to  bring  his 
action  of  redhibition  at  any  time  within  one  year  after  the  sale,  and  in  some  cases, 
within  one  year  after  he  has  discovered  the  vice.  C.  C.  2512,  2524.  Now,  when 
the  lawgiver  has  conceded  the  action,  he  has  conceded  the  right  to  make  all  de- 
mands and  tenders  necessary  to  make  the  action  available.  Qui  concedit  aliquH 
concedit  omne  sint  quo^  con^xssio  est  irrita. 

The  lawgiver  has  not  said  that  the  vendee  shall  have  an  action  if  he  makes  a 
tender  and  demand  as  soon  as  he  discovers  the  vice  which  gives  rise  to  his  action; 
but  has  declared  that  he  may  bring  his  action  at  any  time  within  the  year.  The 
courts  cannot  distinguish  where  the  lawgiver  has  not  distinguished.  Wliere,  then, 
is  the  text  of  law,  or  the  well  considered  authority,  which  adds  this  new  condition  to 
this  otherwise  clear  principle  of  law  ?  [  am  aware  of  none.  That  the  lawgiver  nerer 
intended  such  a  condition,  is  evident,  I  think,  from  the  two  Articles  already  cited. 

One  provides  that,  where  the  seller,  not  being  domiciled  in  the  State,  absents 
himself  before  the  expiration  of  the  year  following  the  sale,  the  prescription  re- 
mains suspended  during  his  absence.  Now,  the  cause  of  action  is  declared  to  exist 
without  any  putting  in  mora  previous  to  his  departure. 

The  other  Article  declares,  that  if  the  seller  knew  the  vice,  the  action  of  redhi- 
bition may  be  commenced  at  any  time,  provided  a  year  has  not  elapsed  since  the 
discovery  of  the  vice.  C.  C.  2524.  Here  again,  the  action  continues  a  year 
after  the  vice  has  been  discovered,  and  the  lawgiver  has  annexed  no  proviso  that 
the  vendee  shall  make  a  demand  and  tender  the  first  opportunity,  or  within  a 
reasonable  time.  He  has  the  entire  year  after  the  discovery,  to  make  the  demand 
and  bring  his  suit 

So  of  the  case  before  us.  The  plaintiff  had  the  entire  year  in  which  to  make 
the  tender,  and  demand  the  rescission.  The  defendant  could  not  deprive  him  of 
that  right  by  absenting  himself  from  the  State.  If  the  tender  and  demand  be- 
came impossible  by  the  act  of  the  defendant,  his  act  cannot  be  permitted  to  preju- 
dice the  plaintiff's  right. 

In  the  case  of  Smith  v.  Taylor,  10  Rob.  133,  it  was  held  that  the  vendee  could 
not  be  deprived  of  any  part  of  the  year,  even  by  a  casualty,  and  that  although  he 
had  had  eleven  months  and  twenty-nine  days  in  which  he  might  have  brought  his 
action,  he  was  entitled  to  the  last  day  of  the  twelfth  month,  and  as  it  was  not 
possible,  owing  to  the  absence  of  the  clerk,  to  file  his  suit  that  day,  his  right 
should  be  suspended  until  the  impediment  was  removed.  The  court  said  "  The 
plaintiff  had  until  the  last  day  of  the  year  to  commence  proceedings,  and  was  not 
obliged  to  procure  process  of  citation  before." 
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So  in  the  case  of  Dixon  v.  Chadwick,  11  An.,  the  plaintiff  had  at  first  suflBcient         i*^» 
time  to  have  tendered  the  slaves  to  the  defendant ;  but  as  they  died  before  the       Morqaw. 
expiration  of  the  year,  their  delivery  became  impossible  before  plaintiff's  right 
had  become  barred  by  prescription. 

The  proof  of  the  contract  of  sale  by  parol  did  not  vary  the  rights  of  the  parties 
in  that  case.  The  question  which  we  now  have  under  consideration  was  discussed, 
and  the  opinion  of  the  majority  of  the  court  received  my  unhesitating  concurrence 
on  this  question  alone,  and  met  with  Mr.  Justice  Spofford's  dissent.  What 
other  considerations  may  have  operated  upon  the  minds  of  other  judges,  I  do  not 
pretend  to  know.  I  know  no  provision  of  law  requiring  a  tender  after  suit 
brought.    The  decree  could  produce  the  effect  intended  by  the  tender. 

I  am  of  the  opinion  that  the  defendant,  in  this  case,  must  have  known  of  the 
redhibitory  defect,  and  I  can  see  no  reason  why  he  should  be  permitted  to  defraud 
the  plaintiff  out  of  the  price  of  the  slave.  The  District  Judge,  who  saw  and 
heard  the  witnesses  testify,  has  found  for  the  plaintiff,  and  1  do  not  think  his  judg- 
ment ought  to  be  disturbed. 


Lewis  Snapp  &  Co.  v,  WiLUAM  Porterfield. 

The  record  of  a  snit  brought  by  attachment  against  a  sapposed  owner,  in  whlcli  the  thing  seized  was 
released  upon  bond  by  such  supposed  owner,  is  not  admissible  as  evidence  of  real  ownership  in  an 
action  between  other  parties,  where  the  question  relates  to  title,— but  a  judgment  changing  the 
ownership  of  the  property  would  be  admissible,  in  the  same  manner  as  a  private  writing,  although 
the  plaintiff  in  the  suit  pending  liad  no  connection  with  the  former  action. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
/.  M.  Chilton f  for  plaintiff.    B,  Egan,  for  defendant  and  appellant. 

Mrrrick,  C.  J.  This  suit  was  commenced  by  attachment.  The  steamboat 
John  Strader  was  seized  as  ForterfiMs  property.  H,  Devine  intervened  and 
claimed  to  be  owner  of  the  boat.  His  pretensions  being  sustained,  plaintiff  ap- 
pealed. 

Plaintifis  complain  of  the  ruling  of  the  District  Court,  and  they  have  taken 
two  bills  of  exception. 

It  seems,  in  a  case  instituted  by  another  party  against  PorterfiM  and  owners 
of  the  Strader  by  attachment,  Porterfield  released  the  boat  upon  bond.  This  suit 
was  res  inter  alios  acta,  as  to  ^.  Devine,  and  was  properly  excluded. 

The  steamboat  was  under  seizure  at  Vicksburg,  Miss.,  in  the  suit  of  Shaw  <j& 
Zunts  V.  A,  C.  Brown  et  al.  It  was  there  ordered  to  be  sold,  and  H.  Devine  be- 
came the  purchaser,  Porterfield  and  two  others  signing  his  bond  as  sureties  for 
the  price. 

The  court  did  not  err  in  receiving  the  record  to  show  title  in  Devine,  It  is 
true,  that  the  plaintiff  was  no  party  to  the  suit,  but  then  he  had  no  interest  in  the 
matters  in  controversy  in  that  suit,  and  if  he  was  not  bound  by  the  admisnions 
and  judgment,  still  the  change  of  the  ownership  of  the  steamboat  Strader  from 
Brovm  to  Devine  operated  through  the  agency  of  that  suit,  was  a  result  and  fact 
which  was  admissible  in  evidence  in  the  same  manner  as  would  have  been  the 
transfer  by  private  writing  from  Brown  to  the  same  party. 

As  plaintiff  does  not  claim  title  to  the  steamboat  through  Brown  but  through 
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SxAw         Porterfield,  the  want  of  registry  of  Devine's  title  cannot  avail  plaintiff.    If  the 
PoRiKRjTJCLD.     boat  wepc  to  be  considered  the  property  of  Brown,  it  would  be  equally  fatal  to 
plaintiff's  case. 

The  fact  that  Porterfield  was  captain  of  the  boat,  and  on  some  occasions  called 
the  boat  his,  cannot  defeat  H.  Vevine's  title. 
Judtnnent  affirmed. 


R.  W.  Rayne  v.  David  Taylor. 


1U4    5051        ^^  ^^  action  of  damages  for  libel  and  slander,  tho  truth  of  the  words  written  or  si>okcn,  may  be  given 
I  "7T    ^^1  hi  evidence  as  a  defence  to  the  action  under  such  a  plea. 

eU6  2961  ^ 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Singleton  <fe  Bonfordf  for  plaintiff.    Durant  cfi  Homor  and  A.  N,  Ogden  <ft 
Sfamburi/f  for  defendant  and  appellant. 

Buchanan,  J.  This  is  a  suit  for  damages  for  libel  and  slander,  laid  at  thirty 
thousand  dollars.  The  libel  charged,  is  the  answer  filed  by  defendant,  on  the  15th 
November,  1855,  in  a  suit  instituted  by  plaintiff  against  him ;  in  which  answer 
the  defendant  alleged  that  he  had  been  defrauded  by  plaintiff.  The  slander  charged, 
is  the  reiteration  of  the  defamatory  statements  of  defendant's  answer  in  that  sait, 
alleged  to  have  been  spoken  by  defendant's  counsel  and  by  defendant  himself,  in 
the  presence  and  hearing  of  divers  persons,  and  on  numerous  occasions. 

On  the  trial  of  the  cause,  and  after  argument  concluded,  the  Judge  was  re- 
quested by  defendant's  counsel  to  charge  the  jury — that  if  the  jury  find,  from  the 
evidence,  that  the  facts  stated  by  the  defendant  in  his  answer  were  substantially 
true,  there  can  be  no  verdict  of  damages  against  him.  This  charge  was  refosod 
by  the  court. 

We  think  the  court  erred.  The  Act  of  15th  March,  1855,  relative  to  slander 
and  libel,  (session  Acts,  page  394.)  provides,  "  that  whenever  any  civil  suit  for 
slander,  defamation  or  libel,  shall  be  instituted  in  any  court  of  this  State,  it  shall 
be  lawful  for  the  defendant  to  plead  in  justification  the  truth  of  the  slanderons 
defamatory  or  libelous  words  or  matter,  for  the  uttering  or  publishing  of  which 
he  may  be  sued,  and  in  the  trial  of  the  issue  in  such  suit,  to  maintain  and  proTC 
his  said  plea  by  all  legal  evidence." 

In  the  present  action,  defendant  pleaded  ''  that  at  the  time  he  ordered  the  stud 
answer  to  be  filed,  he  did,  and  does  now  believe,  that  the  said  answer  oontaioed 
the  truth,  and  that  all  its  statements  were  true ;  and  that  he  had,  and  still  has 
reasonable  and  sufficient  grounds  for  believing  all  of  the  said  allegations  to  he 
true,  &c." 

We  understand  this  statute  as  constituting  the  truth  of  the  words  spoken  or 
written,  a  defence  to  the  civil  action  for  slander  or  libel,  and  conclude  that  the 
jury  should  have  been  charged,  as  requested. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed ;  that  the  verdict  of  the  jury  be  set  aside  and  annulled; 
that  this  cause  be  remanded  for  a  new  trial,  according  to  law,  and  that  plaintiff 
and  appellee  pay  costs  of  appeal. 

VooRHiKs,  J.,  absent. 
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B.  Bag  AS  v.  Peter  Klein. 

As  altomeys-at-law  are  Bworn  ofOcora  or  court,  and  as  their  services,  though  essential  to  the  safe  pro- 
secution of  a  suit,  cannot  be  obtained  without  compensation,  there  is  no  valid  reason  why  the  debtor 
and  creditor  may  not  make  a  law  for  themselves,  by  which  the  debtor  shall  charge  himself  with  the 
costs  of  attorney's  fees, as  he  is  by  law  charged  with  the  taxed  costs  of  the  suit  to  recover  the  debt. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G.  Legardeur,  for  plaintiff.    F.  Haynes,  for  defendant  and  appellant. 

Merrick,  C.  J.  This  suit  is  brought  to  collect  a  note  for  31,500,  with  eight 
per  cent  interest,  secured  by  mortgage.  The  mortgage  contains  a  stipulation 
that  in  the  event  it  shall  be  necessary  to  institute  a  suit  to  recover  the  amount  of 
the  note,  the  defendant  will  pay  an  additional  sum,  not  to  exceed  five  per  cent, 
attorney's  fees.    The  defendant  appeals. 

He  contends  that  the  judgment  is  erroneous  in  condemning  him  to  pay  seven ty- 
five  dollars  attorney's  fees,  as  that  is  equivalent  to  giving  usurious  interest. 

He  relies  upon  Article  1929  of  the  Civil  Code,  and  6  Rob.  216  and  3  An. 
618,  as  grounds  for  the  reversal  of  the  judgment.    The  Article  reads  as  follows  : 

Art.  1929.  "  The  damages  due  for  delay  in  the  performance  of  an  obligation 
to  pay  money,  are  called  interest.  The  creditor  is  entitled  to  these  damages  with- 
out  proving  any  loss,  and  whatever  loss  he  may  have  suffered,  he  can  recover  no 
more" 

The  Article  cited,  fixes  the  basis  of  indemnity  for  the  delay  in  the  payment  of 
the  creditor,  and  however  detrimental  the  want  of  the  use  of  the  money  may  be 
to  the  creditor  or  his  business,  he  can  recover  no  more  than  eight  per  cent,  in- 
terest. He  is  not  to  be  permitted  to  prove  that  such  dday  has  occasioned  him 
special  damage.  But  the  Article  in  question  does  not  pretend  to  regulate  any- 
thing more  than  the  rate  of  damages  for  the  delay  in  paying  money.  It  leaves 
the  question  of  costs  for  the  recovery  of  it,  untouched.  Hence,  in  an  ordinary 
case,  the  courts,  notwithstanding  Article  1929,  condemn  the  debtor  to  pay  not 
only  the  interest,  but  the  costs,  including  costs  of  copies. 

Now,  as  attorneys-at-law  are  sworn  officers  of  court,  and  as  their  services, 
though  essential  to  the  safe  prosecution  of  a  suit,  cannot  be  obtained  without 
comi)ensation,  we  cannot  see  any  valid  reason  why  the  debtor  and  creditor  may 
not  make  a  law  for  themselves,  by  which  the  debtor  shall  charge  himself  with 
the  costs  of  the  attorney's  fees,  as  he  is  by  law  charged  with  the  taxed  costs. 

The  creditor  then  does  not  receive  any  compensation  beyond  the  interest  for 
the  delay,  but  is  reimbursed  for  the  costs  occasioned  by  the  suit,  whether  the 
same  be  speedily  determined,  or  be  disposed  of  after  much  litigation.  The  cove- 
nant to  pay  the  attorney's  fees  is  then  only  an  indemnity  for  the  costs  expended  in 
recovering  and  securing  the  capital  itself. 

The  cases  contained  in  6  Bob.  and  5  An.  add  nothing  to  the  force  of  the  Ar- 
ticle cited.  We,  therefore,  see  no  reason  to  overrule  the  cases  of  Race  d:  Foster 
T.  Bruen,  11  An.  34  ;  and  we  announce  this  as  the  settled  doctrine  of  the  court. 

The  plaintiff  recovers  seventy-five  dollars  attorney's  fees,  and  we  do  not  feel 
disposed  to  award  damages  as  in  case  of  a  frivolous  appeal,  particularly  as  the 
defendant  presents  new  authorities  which  he  may  have  supposed  would  occasion  a 
modification  of  the  rule  we  have  heretofore  adopted. 

Judgment  affirmed. 
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Peet,    Siuhs   &   Co.  r.    G.    S.    Whitmore — McKleroy  &  Bradford, 
LU  ^1  Garnishees. 

106    68d| 

14    406, 

116   881         Where  tho  JudRment  doo8  not  liquidate  the  sum  duo  by  the  party  against  whom  it  is  randercd,  it 

~  wants  an  efucntial  requisite  of  a  Judgment  final. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
r.  /.  <&  A.  J.  SemmeSf  for  plaintiff.     Clark  &  Bayne,  for  defeDdants  and 
appellants. 

Land,  J.  This  suit  was  commenced  by  attachment  for  the  recovery  of  $3,471 
54.  McKleroy  A  Bradford,  were  made  parties  garnishees,  to  whom  interrogato- 
ries were  propounded,  in  answer  to  which  they  admit  they  have  in  their  hands 
$1,661  22  in  cash,  and  forty-three  bales  of  cotton,  the  property  of  the  defen- 
dant. 

The  plaintife  obtained  judgment  against  the  defendant,  and  afterwards  judg- 
ment against  the  garnishees,  in  these  words : 

"  It  is  ordered,  adjudged  and  decreed,  that  McKleroy  &  Bradford,  garnishees 
herein,  be  condemned  to  pay  to  these  plaintiff,  Peet,  Simms  d:  Co.,  $1,661  22, 
together  with  such  further  amount  as  may  be  due  to  the  defendant,  G,  S.  WkU- 
more,  from  the  net  proceeds  of  the  said  forty-three  bales  of  cotton,  when  asur- 
tained,  and  which  shall  comprehend  and  include  all  of  said  net  proceeds,  or  such 
part  thereof  as  together  with  the  said  sum  of  $1,661  22,  shall  pay  in  full  the 
amount  of  said  judgment,  interest  and  costs,  rendered  in  this  case  on  the  3d  of 
May,  1858." 

The  record  discloses  the  facts,  that  the  execution  which  issued  on  this  jodg- 
ment  against  the  garnishees,  has  been  enjoined,  and  that  a  contest  is  going  on 
between  C.  Yale,  Jr.  <&  Co.,  Smith  <fe  Brother,  and  the  plaintiflfe,  Peet,  Simms  & 
Co.,  for  a  priority  of  privil^e  upon  the  money,  and  the  proceeds  of  the  cotton 
which  were  in  the  hands  of  the  garnishees. 

These  proceedings,  however,  are  not  before  us,  and  the  only  question  for  oar 
decision  is,  whether  the  judgment  against  the  garnishees  can  be  maintained. 

The  judgment  does  not  liquidate  the  amount  due  from  the  garnishees,  for  the 
forty-three  bales  of  cotton,  and  is,  therefore,  wanting  in  finality,  which  is  an  essett- 
tial  requisite  of  all  judgments  final.     C.  P.  539. 

The  judgment  should  have  fixed  contradictorially  with  McKleroy  <t  Bradford, 
the  amount  due  from  them  on  account  of  the  proceeds  of  the  cotton,  and  for  this 
error  it  must  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  against  the 
garnishees,  McKleroy  <&  Bradford,  be  reversed,  and  that  the  cause  be  renuwdod 
to  the  lower  court  for  further  proceedings  against  them,  according  to  law.  It  is 
further  ordered  and  decreed,  that  the  plaintiffs  pay  the  costs  of  this  appeal. 
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Thomas  P.  Smith  v.  R.  W.  Adams  &  Co.  et  al. 

The  9th  section  of  the  Act  of  1856,  relative  to  District  Oourts  for  the  parish  and  city  of  New  OrleanF  ^ 
declaring  that  all  successions  shall  be  opened  and  administered  in  the  Second  District  Court,  the  other 
District  Courts  of  New  Orleans  have  no  Jurisdiction  over  suits  instituted  against  a  succession. 

The  acceptor  of  a  bill  has  no  right  to  Inquire  into  the  consideration  between  the  drawer  and  payee  and 
between  the  latter  and  a  subsequent  indorsee. 

Not  even  accommodation  acceptors,  and  that  to  the  knowledge  of  payoe,  have  a  right  to  plead  in  com- 
pensatiim  or  reconvention  a  debt  due  by  payee  to  the  drawer  of  a  draft. 

APPEAL  from  the  Fonrth  District  Court  of  New  Orleans,  Price,  J. 
Whitaker  <&  Fellows,'  for  plaintiff.     Singletm  4t  Clack,  for  defendants  and 
appellants. 

Cole,  J.  Plaintiff  sues  R,  W.  Adams  <fe  Co.,  and  W,  C,  Templeton,  the  ad- 
ministrator of  the  succession  of  /.  /.  Kerdieval,  on  a  draft  drawn  by  Kercheval 
in  his  lifetime  on  R.  W,  Adams  <&  Co.,  and  accepted  by  them,  payable  to  the 
order  of  petitioner. 

The  administrator  of  Kercheval  excepted  to  the  jurisdiction  of  the  Fourth  Dis- 
trict Court,  where  the  suit  was  brought,  on  the  ground  that  the  Second  District 
Court  of  New  Orleans,  in  which  the  succession  had  been  opened,  alone  had  juris- 
diction. 

The  exception  was  properly  sustained. 

Art.  164  of  the  Code  of  Practice,  provides,  that  in  matters  relative  to  succes- 
sions, the  defendants,  though  domiciliated  elsewhere,  must  be  cited  to  appear  before 
the  court  of  the  place  where  the  succession  has  been  opened,  in  all  suits  brought 
by  the  creditors  of  the  deceased,  previous  to  the  partition. 

The  9th  section  of  the  Act  of  1855,  relative  to  District  Courts  for  the  parish 
and  city  of  New  Orleans,  declares,  that  all  successions  shall  be  opened  and  ad- 
ministered in  the  Second  District  Court. 

The  11th  section  of  this  Act  merely  gives  concurrent  jurisdiction  to  the  Dis- 
trict Courts  of  New  Orleans  of  civil  cases,  which  are  not  referred  to  the  jurisdic- 
tion of  a  special  court,  except,  however,  the  First  District  Court,  which  is  con- 
fined exclusively  to  criminal  cases.    Sess.  Acts  1855,  p.  315. 

As,  therefore,  the  administration  of  estates  is  referred  specially  to  the  Second 
District  Court,  the  other  District  Courts  of  New  Orleans  have  no  jurisdiction 
over  suits  instituted  against  them. 

Upon  the  merits,  there  was  jddgment  for  plaintiff  against  JR.  W.  Adams  <fc  Co,, 
and  they  have  appealed. 

The  only  question  is,  whether  appellants,  as  accommodation  acceptors  to  the 
knowledge  of  plaintiff,  can  plead  in  compensation  a  debt  due  by  plaintiff  to  Ker- 
cheval,  the  drawer  of  the  draft. 

It  is  well  settled  that  an  acceptor  of  a  bill  has  no  right  to  inquire  into  the 
consideration  between  the  drawer  and  payee,  or  between  the  latter  and  a  subse- 
quent indorsee.  Davidson  v.  Keyes,  2  Rob.  p.  256.  Debuys  v.  Longer  (&  John- 
son, 4  M.  N.  S.  p.  288. 

The  total  or  partial  want  or  feilure  of  consideration,  or  the  illegality  of  con- 
sideration, as  a  general  rule,  may  be  insisted  upon  as  a  defence  or  a  bar  between 
any  of  the  immediate  or  original  parties  to  the  contract,  as  by  the  drawer  against 
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SaniH         the  payee,  by  the  payee  against  his  indorsee,  and  by  the  acceptor  against  the 
Adams,         drawer.     Story  on  Bills,  J187. 

Defendant  insists  that  this  defence  fails  only  against  bona  fide  holders,  or  those 
claiming  through  them,  and  that  original  parties  can  set  ap  snch  defence  as  veil 
as  others,  where  the  facts  are  fully  disclosed.  He  refers  to  Story  on  Bills,  ^188, 
191. 

.    It  is  unnecessary  to  express  any  opinion  upon  this  point  on  account  of  the 
view  we  have  taken  of  the  defence. 

It  appears  that  plaintiff  sold  his  one-fourth  interest  in  the  steamboat  Selraa  to 
Kerchevalf  for  which  he  drew  in  payment  the  draft  in  contestation  on  R.  W. 
Adams  db  Co.y  the  defendants.  That  previous  to  the  sale  of  the  steamboat,  some 
bales  of  cotton  had  been  shipped  upon  her,  which  had  not  been  called  for  on  her 
arrival  at  her  port  of  destination,  and  they  were  sold  by  the  boat,  and  their  pro- 
ceeds were  placed  upon  the  suspense  account  of  the  books  of  the  boat 

When  the  owner  of  the  cotton  called  for  its  proceeds  and  was  paid,  the  sos- 
pense  account  was  credited  with  it. 

It  also  is  shown  that  plaintiff  obligated  himself  in  writing  to  pay  his  propor- 
tion of  the  cotton,  provided  Capt,  Perry  paid  his  proportion  of  the  same. 

The  proceeds  of  the  cotton  were  used  for  the  expenses  of  the  boat,  until  the 
owner  demanded  them. 

The  boat  was  sold  before  the  proprietor  of  the  cotton  called  for  its  proceeds, 
and  consequently  before  it  was  known  that  the  owner  would  ever  be  discovered. 
It  is  contended  that  plaintiff  owes  to  Kerckeval,  the  maker  of  the  draft,  and  pur- 
chaser of  plaintiff's  fourth  interest,  the  one-fourth  of  the  proceeds  of  the  cotton, 
used  to  defray  the  expenses  of  the  boat  whilst  plaintiff  was  part  owner,  and  which 
the  boat  was  obliged  to  refund  to  the  owner  of  the  cotton,  and  that  defendants, 
as  accommodation  acceptors,  are  entitled  to  have  deducted  from  the  draft  one- 
fourth  of  the  proceeds  of  the  cotton,  on  the  ground  that  plaintiff  knew  defendants 
to  be  accommodation  acceptors  at  the  time  they  accepted  the  same. 

The  evidence  in  the  record  does  not  establish  that  defendants  were  accommoda- 
tion acceptors,  or  that  plaintiff  knew  such  to  be  the  fact. 

The  only  testimony  on  this  point  is  that  of  Perry,  who  testifies,  he  "  thinks 
Smith  told  witness  that  Kercheval  had  drawn  on  Adams  for  a  part  of  the  price, 
does  not  know  for  what  amount." 

Even  supposing,  however,  it  should  be  admitted  that  defendants  were  accommo- 
dation acceptors,  and  that  plaintiff  knew  such  to  be  the  fact,  still  defendants  can- 
not plead  in  compensation  and  reconvention  the  one-fourth  of  the  proceeds  of  the 
cotton,  because  this  can  only  be  considered  as  a  debt  due  by  plaintiff,  if  at  all,  to 
Kercheval,  the  purchaser  of  his  fourth  interest  in  the  boat.  It  is  a  claim  personal 
to  Kercheval,  which  his  administrator  may  demand.  It  may  be,  that  in  a  contest 
between  defendants  and  the  succession  of  Kercheval,  that  the  latter  might  show 
that  they  had  secured  defendants  subsequently  to  their  acceptance.  It  was  only 
after  the  sale  ol  the  interest  of  plaintiff  in  the  boat,  that  it  became  known  that 
the  proceeds  of  the  cotton  would  have  to  be  refunded  by  the  boat,  and  it  was 
only  then  that  plaintiff  became  in  reality  indebted,  if  he  is  so,  for  one-fourth 
thereof,  and  this  was  after  the  acceptance. 

It  is  clear  that  the  acceptors  cannot  plead  in  compensation  this  debt  of  plain- 
tiff to  the  drawer  of  the  drafL  It  may  be  in  a  contest  between  plaintiff  and  the 
succession  of  Kerchevai,  that  the  former  could  ofi^t  the  debt  with  claims  against 
the  estate,  or  show  he  was  released. 
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2st  tbfi        Besides,  there  was  no  failure  of  consideration  between  plaintiff  and  Kercheval;         S"™" 
the  latter  received  the  foarth  interest  of  the  boat  which  he  had  bought  of  the        Adxxs. 

^  .^  former,  and  for  which  the  draft  was  given.  The  subsequent  liability  of  Kercheval 
for  a  debt  of  the  boat  originating  indeed  before  the  sale  may  make  plaintiff  liable 
to  him  for  the  same,  but  does  not  prove  that  the  fourth  interest  was  not  worth 
the  amount  given  for  it  at  the  time  of  the  purchase.  As  Kereheval  was  willing 
to  give  the  draft  and  incur  the  risk  of  the  owner  of  the  cotton  calling  for  the 
proceeds,  and  depend  on  the  good  faith  of  plaintiff  to  pay  his  proportion  of  the 
debt,  the  acceptor  cannot  compensate  his  acceptance  with  a  debt  of  Kercheval, 
which  does  not  belong  to  him.  The  fourth  interest  was  a  good  consideration  for 
the  draft,  and  the  good  faith  and  ability  to  pay,  if  plaintiff  were  deemed  a  suffi- 
cient guaranty  for  the  eventual  liability  of  the  boat,  for  his  share  of  the  debt  for 
the  cotton. 
Judgment  affirmed,  with  costs  of  appeal. 


John  Gauche  v,  C.  A.  Storer,  Captain  of  Ship  Martha  J.  Ward,  and 

J.  P.  Whitney. 

The  clanflc, "  The  freight  payable  after  receipt  of  the  whole  hi  good  order,"  contained  in  a  biU  of  lading, 
haa  reference  to  the  levee  aa  the  place  of  delivery  and  receipt,  while  the  words  "  in  good  order  " 
relate  to  the  external  appearance  of  the  things  received. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
G,  <j&  C.  E.  Schmidt,  for  plaintiff  and  appellant.    Benjamin,  Bradford  A 
Finney,  and  T.  J.  Durant,  for  defendants. 

Cole,  J.  The  petitioner  represents,  that  he  is  a  merchant,  and  /.  P.  Whitney 
it  Co.  are  ship  brokers  and  commission  merchants,  to  whom  a  large  number  of 
domestic  and  foreign  vessels  are  consigned,  of  which  they  take  charge  for  the  pur- 
pose of  delivering  the  cargo,  collecting  the  freight  due  thereon,  &c. 

That  about  October,  1855,  the  ship  Martha  J,  Ward  arrived  at  the  port  of 
Xew  Orleans,  from  Liverpool,  in  England,  laden  with  merchandise  and  having  on 
board  thirty-eight  casks  and  seven  crates  of  earthenware  belonging  to  petitioner, 
shipped  in  good  order  at  the  port  of  Liverpool,  and  to  be  delivered  in  like  good 
order,  at  the  port  of  New  Orleans,  to  petitioner  ;  the  freight  payable  after  receipt 
of  the  whole  in  good  order. 

That  Storer,  the  captain  of  the  ship,  and  Whitney  &  Co,,  the  agents  thereof, 
combining  for  the  purpose  of  injuring  petitioner,  refused  to  deliver  the  goods 
unless  the  freight  for  their  transportation  was  previously  paid  to  them  on  the 
levee. 

That  the  said  refusal,  by  impeding  him  in  obtaining  his  merchandise,  loss  of 
sales  resulting  from  the  non-delivery,  &c.,  have  caused  him  damage  to  the  am/ount 
of  five  hundred  dollars. 

Further,  that  the  illegal  and  malicious  conduct  of  defendants,  m  thns  refusing 
to  deliver  the  merchandise  without  payment  of  the  freight  thereof,  has,  by  in- 
juring his  credit  at  home  and  abroad,  &c.,  caused  him  dEnnnge  to  the  amount  of 
«4,50C. 

This  cause  was  tried  before  a  jury,  who  rendered  a  verdict  in  favor  of  the 
defendant,  and  from  the  judgment  of  the  court  thereupon  plaintiff  has  appealed* 
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Oavcbm  Our  opinion  of  this  case  renders  it  unnecessary  to  express  any  opinion  upon  tbe 

Stobkb         bills  of  exception.    A  careful  perusal  of  the  record  satisfies  us  that  plaintiff  is  not 
entitled  to  any  damages. 

The  conduct  of  the  defendants  does  not  appear  to  have  been  actuated  by  any 
malice,  but  merely  with  a  natural  desire  to  be  paid  the  reward  of  their  labor 
upon  the  delivery  of  the  merchandise,  fearing  that  plaintiff  might  make  objections 
to  the  payment  of  the  freight,  if  he  received  the  goods  before  settling  therefor. 

It  is  established  that  it  is  unusual  to  put  in  a  bill  of  lading  the  clause  **  The 
freight  payable  after  receipt  of  the  whole  in  good  order."  In  fact,  none  of  the 
witnesses  ever  saw  such  a  clause  inserted  in  a  bill  of  lading. 

The  whole  case  of  plaintiff  rests  upon  this  clause.  He  contends  that  he  wis 
not  bound  to  pay  the  freight  until  he  should  have  received  the  goods  at  his  store. 
and  there  to  be  satisfied  that  they  were  in  good  order,  whilst  the  defendants  insist 
that  it  was  ^he  duty  of  plaintiff  to  have  opened  the  casks  and  crates  upon  the 
levee,  and  there  to  have  examined  them,  in  the  event  he  was  not  satisfied  with 
their  external  appearance  as  to  their  being  in  good  order. 

It  is  shown  that  it  is  not  usual  to  deliver  merchandise  arriving  from  domestic 
or  foreign  ports,  without  the  previous  payment  of  freight,  when  it  is  consigned  to 
those  with  whom  the  owners  or  agents  of  the  ship  have  had  antecedent  difficalties 
in  collecting  their  freight,  or  with  whom  they  anticipate  such  impediments. 

It  is  also  established,  th&t  the  agent  of  several  ships  had  experienced  diffical- 
ties  with  plaintiff  in  collecting  his  freight,  and  had  been  obliged  to  make  several 
deductions,  which  he  preferred  losing  rather  than  to  institute  legal  proceedings 
for  the  same. 

That  the  place  of  delivery  of  merchandise  is  the  levee,  and  that  in  most  cases 
the  freight  is  exacted  in  from  one  to  five  days  after  the  hauling  away  of  the  goods, 
according  to  the  volition  of  the  collector  of  the  freight. 

That  in  some  cases,  consignees  examine  crockery  ware  on  the  levee,  when  it  is 
thought  to  be  injured,  unpacking  the  crates  at  the  levee.  This  is  insisted  apon 
by  the  agents  of  ships,  because  the  crockery  ware  is  often  more  injured  by  being 
hauled  through  the  streets  of  New  Orleans  than  by  the  voyage ;  that  the  crates 
can  be  judged  by  their  external  appearance,  whether  they  have  received  injury 
upon  the  voyage,  for  if  sea  water  has  entered,  it  discolors  the  straw  ;  that  the 
judgment  of  their  arriving  in  good  order  is  based  upon  their  external  appearance. 

We  are  of  opinion  that  the  clause  "  The  freight  payable  after  receipt  of  the 
whole  in  good  order  '*  does  not  signify  that  the  consignee  is  entitled  to  take  the 
freight  from  the  levee,  the  place  of  delivery,  without  the  payment  of  the  freight 
It  is  shown  that  crockery  ware,  of  which  species  of  goods  the  merchandise  of 
plaintiff  consisted,  is  often  injured  by  hauling  from  the  levee  to  the  store  of  the 
consignee,  and  also  that  it  is  very  often  broken  in  unpacking  at  the  store.  It 
would,  therefore,  be  unjust  to  construe  this  clause  to  mean  that  the  "  good  order " 
therein  mentioned  referred  to  the  condition  of  the  goods  at  the  store  and  not  at 
the  levee. 

The  universal  way  of  judging  whether  goods  are  in  "  good  order  "  when  they 
are  received  by  steamboats,  vessels,  or  other  modes  of  carriage,  is  by  their  external 
appearance.  If  that  appears  to  be  good,  the  bill  of  lading  is  given,  that  they  are 
received  in  "  good  order." 

All  the  casks  and  crates  of  plaintiff  are  shown  to  have  been  in  good  order,  so 
far  as  to  external  appearance. 

The  condition  of  the  clause  was,  therefore,  satisfied,  and  the  defendants  had  the 
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right  to  insist  upon  the  payment  of  the  freight  before  the  goods  were  taken        Gavcbb 
away.  9ioR«t. 

If.  upon  unpacking  them  at  the  store,  plaintiff  had  foand  them  to  have  been  in- 
jured upon  the  voyage,  he  would  have  had  his  action  against  the  defendants,  not- 
withstanding he  had  given  his  receipt  for  them  as  being  in  "  good  order,"  inas- 
much as  this  related  merely  to  their  external  appearance. 

It  is  estaliUshcd,  that  plaintiff  could  have  taken  the  whole  of  his  casks  and 
crates  after  they  were  put  upon  the  levee,  if  he  had  wished,  by  paying  the  freight ; 
that  they  were  taken  from  the  vessel  in  a  reasonable  time  after  her  arrival,  and 
were  placed  together,  and  separately  from  others,  for  the  convenience  of  plaintiff; 
that  plaintiff  received  and  took  away,  paying  the  freight  therefor,  all  his  casks 
and  crates  except  one,  which  he  refused  to  haul  away.  He  does  not  complain 
that  any  of  the  merchandise  received  was  broken  or  injured,  and  the  crate  that 
remained  appeared  to  be  in  as  good  order  as  those  that  he  took  away. 

Upon  the  i^efusal  of  plaintiff  to  take  the  one  crate  that  remained,  it  was  sent 
by  the  defendants  to  a  warehouse,  to  be  stored. 

If  plaintiff  had  wished  to  examine  the  internal  condition  of  the  crates,  he  could 
have  done  so  upon  the  levee.  No  reason  appears  why  he  declined  taking  the  one 
crate,  except  that  he  did  not  wish  to  pay  the  freight  until  he  had  received-  it  at 
his  store. 

If  plaintiff  suffered  any  damage  from  not  receiving  the  goods  in  time  to  supply 
his  customers,  it  was  his  own  fault,  for  he  could  have  taken  them  sooner,  if  he 
had  desired  to  pay  the  freight.  Besides,  the  damages  suffered  by  plaintiff  in  being 
prevented  from  selling  the  goods,  is  not  clearly  established.  One  of  the  witnesses 
supposes  it  was  a  certain  sum,  but  he  states  no  proper  data  upon  which  his 
opinion  is  based.  As  to  the  injury  to  the  reputation  of  plaintiff,  it  does  not  ap- 
pear that  it  could  be  injured,  as  he  alleges,  at  home  and  abroad,  by  making  him 
pay  his  freight  upon  the  delivery  of  the  goods,  as  it  is  customary  to  make  every 
one  almost  pay  within  a  few  days,  or  within  twenty-four  hours,  as  the  collector 
thinks  proper,  after  the  goods  are  taken  away. 

Judgment  affirmed,  with  costs. 


E.  Delespare,  Wife  of  J.  Vezix,  Tutrix,  &c.,  v,  D.  Warner  et  al. 

Where  a  pt^tilory  action  has  been  brought  to  recover  land  sold  under  an  execution,  defendants  should 
offer  In  evidence  the  record  and  Judgment  In  the  suit  under  which  the  exfciiticin  issued. 

But  where  it  is  shown  by  the  execution,  and  Sheriff 'h  return,  and  the  notices  swerved,  thnt  the  property 
in  controversy  has  been  sold,  and  the  defendant  put  In  poiwossion  as  owner,  and  that  a  part  of  tlie 
price  has  been  applied  to  the  credit  of  plaintiff,  be  cannot  bring  a  petitory  action  and  ignore  the  exiH- 
lence  of  the  sale,  and  treat  the  proceedings  as  having  no  existence  ;  he  must  resort  to  an  action  ttC 
nullity  to  set  oside  the  sale,  if  it  be  irregular  or  Uiegiil. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
V.  F.  Cotton,  for  plaintiff  and  appellant.    L.  U,  Gaiennie  and  Hunt  dt  De- 
negre,  for  defendants. 

Mssiuce,  C.  J.    This  is  a  petitory  action  to  recover  a  lot  of  ground  in  the 
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Dnnmn      Fourth  District  of  New  Orleans-    The  petition  alleges  that  E.  T,  Parker  (the 
Wiism.        Sheriff)  and  David  Warner,  threw  the  plaintiffs  out  of  the  premises,  and  took  ille- 
gal possession  of  the  same.    Plaintiffs  allege  that  the  property  belongs  to  the 
succession  of  /.  M.  Duberry,  of  which  they  are  the  representatives. 

The  defendants  and  warrantors  claim  that  the  property  was  regularly  sold  un- 
der an  execution,  issued  on  a  judgment  of  6r.  Dauduc,  against  the  plaintiff',  to 
said  Daxiduc. 

The  defendants  have  offered  in  evidence  the  execution  and  notices  served  upon 
plaintiff,  and  Sheriff's  return  showing  the  sale  to  Dauduc,  but  not  the  judgment 

Plaintiff  contends,  that  there  was  a  misdescription  of  the  property  sold,  aod 
also  hat  there  is  no  evidence  that  there  was  any  legal  judgment  rendered  in  the 
suit  of  Dauduc  againse  the  plaintiff,  on  which  the  execution  issued- 

In  the  absence  of  the  plan  of  C.  A,  Heiin,  and  parol  testimony  explanatory  of 
the  contiguous  lots  and  streets,  we  are  not  able  to  say  that  the  variance  in  the 
description  contained  in  the  notices  served  by  the  Sheriff  on  plaintiff,  from  the 
description  contained  in  plaintiff's  petition  and  the  inventory,  is  material  The 
maxim,  Falsa  demonstratio  non  nocety  cum  de  corpore  constatt  may  perhaps  apply. 
Greenleaf  Ev.,  No.  301.    • 

It  would  have  been  more  regular,  if  defendant  had  offered  in  evidence  the  record 
and  judgment  against  the  plaintiff.  But,  as  it  has  been  shown  by  the  execution 
and  Sheriff's  return,  and  the  notices  served  upon  the  plaintiff,  that  the  property 
in  controversy  has  been  sold  and  the  defendant  put  in  possession  by  the  Shmff 
as  owner,  and  that  some  portion  of  the  price  has  been  applied  to  the  credit  of 
plaintiff,  we  are  of  the  opinion  that  the  plaintiff  cannot  bring  a  petitory  action 
and  ignore  the  existence  of  the  sale,  and  treat  the  proceedings  as  having  no  exist- 
ence. The  District  Judge  did  not,  therefore,  err  in  concluding  that  plaintiff  must 
resort  to  an  action  of  nullity,  in  order  to  set  aside  the  sale,  if  it  be  irregular  or 
illegal.  D'Orgemy  v.  Dros,  13  L.  R.  395 ;  Anderson  v.  Cede,  10  An.  269 ; 
llaifdel  V.  Rov^sel,  1  An.  38 ;  6  Rob.  102. 

We  understand  the  judgment  of  the  lower  court  to  reserve  to  the  pluntiff  the 
right  to  attack  the  sale  for  any  cause  whatever. 

It  is,  therefore,  ordered,  acyudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed,  the  plaintiff  and  appellant  paying  the  costs  of  the 
appeal. 


14  ml 
111    780' 


Joseph  Moore  v.  Aug.  W.   Jourdan. 

PoHSPfiRion  under  an  act  of  gale  not  recorded,  is  not  suflBclent  notice  to  creditors  imd  Bubsequent  pur- 
chasers, to  defeat  the  oporailon  of  the  registry  laws. 

A  preemption  right  on  a  tract  of  land  cannot  bo  transferred  until  it  he  paid  for,  and  a  receipt  obtained 
from  the  rec'eiver. 

APPEAL  from  the  District  Court  of  the  Parish  of  Point  Coupee,  Haralson,  J. 
John  Yoist  and  U.  B.  &  E,  Phillips,  for  plaintiff.    Provost y  <ft  Jourdan,  for 
defendant  and  appellant. 

Cole,  J.    This  suit  was  instituted  by  Joseph  Moore,  to  recover  from  the  de- 
fendant A,  W,  Jourdan,  a  tract  of  land  fronting  on  Bayou  Lafouche,  known  as 
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subdivision  No.  1,  of  lot  4  of  sec.  31,  of  township  2,  range  8,  and  subdiTision         Uoon 
No.  1,  of  lot  4,  of  sec  73,  township  2,  range  7  east.  Jovkdam, 

This  land  was  purchased  by  plaintiff  by  public  act  of  sale  from  /.  W,  Milh, 
on  the  19th  of  February,  1856,  duly  recorded  on  the  21st  of  the  same  month 
and  year. 

Mills  acquired  the  land  from  the  United  States  on  the  1st  of  April,  1854. 

Plaintiff  also  claims  five  dollars  per  acre  for  hire  of  the  land  since  defendant 
has  had  it  in  his  possession. 

The  defendant  claims  to  be  the  owner  of  the  land,  from  having  bought  it  from 
Ira  E.  McGeheet  of  Arkansas,  who  purchased  it  from  MiUs,  the  plaintiff's  vendor, 
by  private  act,  on  the  2d  of  March,  1847,  and  alleges  that  Mills  had  then  ac- 
quired a  title  to  the  same  from  the  United  States,  and  he  specially  denies  that 
Mills  purchased  it  in  1854.  That  if  he  obtained  a  receipt  for  it  in  1854,  the  re- 
ceipt was  granted  in  error,  and  obtained  fraudulently  by  Mills  and  plaintiff.  That 
the  second  receipt  wets  obtained  for  the  purpose  of  conferring  a  title  to  the  land  to 
plaintiff.  But,  that  should  the  second  receipt  be  legal,  it  enures  to  the  benefit  of 
respondent. 

Defendant  also  alleges  that  plaintiff  knew  of  the  sale  of  the  land  by  MiUs  to 
defendant's  vendor,  McGehee  ;  that  he  assisted  Mills  to  deceive  the  Register  to 
obtain  a  receipt  in  order  to  secure  the  land  to  himself ;  that  he  acquired  the  land 
from  Mills  fraudulently,  and  with  a  full  knowledge  of  the  transfer  of  the  same  to 
McGehee,  and  that  he  paid  no  consideration  for  it.  He  also  claims  compensation 
for  improvements  in  case  of  eviction  in  his  amended  answer,  and  reiterates  the 
statement  that  MiUs  acquired  no  new  title  to  the  land  by  virtue  of  the  receipt  of 
1854,  but  had  already  acquired  the  land  from  the  government,  on  the  17th  of 
December,  1844. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

The  sale  from  MUls  to  Moore  is  by  authentic  act,  and  was  duly  recorded  on 
the  21st  of  February,  1856,  two  days  after  it  was  executed. 

The  title  under  which  defendant  claims,  is  a  bond  executed  on  the  2d  of  March, 
1847,  given  by  MUls  to  McGehee y  for  the  sum  of  one  thousand  dollars,  the  con- 
dition of  which  is : 

''  That  whereas,  the  above  bound  James  MiUs  has  this  day,  by  bargain  and 
sale,  relinquished  all  his  rights  and  title  to  a  certain  tract  of  land  lying  on  the 
Bayou  Latanache,  State  and  parish  aforesaid,  being  the  same  on  which  the  said 
James  MiUs  and  family  now  reside,  and  adjoining  lands  which  the  said  J.  E,  Mc- 
Gehee recently  purchased  from  Asa  Brown,  and  for  and  in  consideration  of  the 
said  bargain  and  sale  above  named,  the  said  I.  E.  McGehee  has  this  day  paid  to 
the  said  James  Mills,  the  receipt  of  which  is  hereby  acknowledged,  the  sum  of 
two  hundred  dollars  in  money,  and  the  further  sum  of  three  hundred  dollars  in  a 
drafl  on  the  mercantile  house  of  Moon,  Titus  &  Co,,  of  New  Orleans,  payable  at 
sight,  which  said  draft,  the  said  Mills  binds  himself  to  present  for  payment  be- 
fore the  expiration  of  twenty  days  from  the  date  hereof,  and  if  payment  of  the 
three  hundred  dollars  be  made,  then  the  said  Mills  binds  himself  by  these  presents 
to  abandon  the  foregoing  described  lands  within  twenty  days  from  the  date  here- 
of, and  give  to  the  said  I.  E.  McGehee  full,  quiet,  and  peaceable  possession  of  the 
aforesaid  land,  together  with  all  the  buildings  thereon.  Now,  if  the  said  Mills 
shall  strictly  comply  with  the  foregoing  stipulations,  then  this  obligation  to  be 
nuU  and  void,  otherwise  to  remain  in  full  force,  virtue  and  effect." 

This  document  is  certified  to  be  a  true  copy  from  the  original  on  file,  and  of 
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MoosK  record  in  the  Recorder's  office.  The  certificate  is  dated  ]8th  July,  1856,  which 
joTjRDAx.  is  the  day,  we  presume,  that  it  was  recorded,  as  we  have  no  other  evidence  of  ita 
registry. 

Moore's  title  was  recorded  on  the  21st  of  February,  1856,  about  five  months 
previous. 

The  Act  of  1855,  p.  335,  provides,  that  no  notarial  act  concerning  immovable 
property,  shall  have  any  effect  against  third  persons,  until  the  some  shall  have 
been  recorded  in  the  office  of  the  Parish  Recorder,  or  Register  of  Conveyances 
of  the  parish  where  such  immovable  property  is  situated. 

Even  if  Moorty  at  the  time  of  his  purchase,  knew  that  the  land  had  been  sold 
to  McGeheCy  still  this  would  not  benefit  the  defendant. 

It  cannot  be  admitted  that  possession  under  an  act  of  sale  not  recorded,  is  suf- 
ficient notice  to  ci*editors  and  subsequent  purchasers  to  defeat  the  operation  of 
the  registry  laws.  Poydras  v.  Laurans,  6  An.  772 ;  Tvdane  v.  LevisoTif  2  An. 
789. 

It  does  not,  however,  appear  that  Moore  knew,  or  could  have  known,  that  Mills 
had  sold  the  land  to  McGehee,  because  Mills  only  agreed  upon  certain  conditions 
to  give  him  possession  of  it. 

But  even  if  the  bond  had  been  recorded  anterior  to  the  sale  to  Moore,  it  would 
not  appear  to  be  valid  as  a  sale,  because  by  its  terms  the  obligation  was  to  be 
null  if  Mills  complied  with  its  conditions,  and  it  appears  that  he  did.  It  might 
be  viewed  as  an  agreement  to  sell,  which  would  have  authorized  an  action  by 
McGehee  to  compel  Moore  to  have  passed  a  sale  of  the  land  to  him. 

In  the  sale  from  McGehee  to  defendant,  only  the  right,  title  and  interest  of  Mc- 
Gehee to  this  land  is  conveyed. 

Plaintiff  offered  to  prove  that  this  bond  was  obtained  by  McGehee  from  Mills, 
by  fraud  and  misrepresentation,  and  that  it  was  given  by  Mills  in  error,  which 
was  produced  by  the  fraudulent  misrepresentations  of  McGehee. 

This  testimony  was  ruled  out  by  the  District  Judge,  for  the  purposes  for  which 
it  was  offered,  but  was  received  for  the  purpose  only  of  rebutting  the  charge  of 
fraud  set  up  by  defendant. 

The  evidence  also  shows  that  Mills  had  entered  the  first  lot ;  but  his  entry  had 
been  cancelled  in  1846,  on  the  ground  that  the  front  portion  could  not  be  entered 
separately  from  the  back  part,  and  the  Register  was  instructed  to  notify  Mr. 
Mills  to  come  forward  and  enter  the  whole  tract  if  he  chose  to  do  so,  as  his  proof 
was  regarded  as  sufficient,  and  if  not,  to  return  to  him  the  money  paid  for  the 
front  lot.  But  it  was  not  until  the  first  of  April,  1854,  that  he  went  to  the  land 
office  and  paid  for,  and  received  a  new  certificate  for  the  whde  tract. 

Mills  had,  in  1847,  at  the  time  of  the  execution  of  the  bond,  only  a  preemp- 
tion right  on  the  whole  tract,  which  could  not  be  transferred  until  he  paid  for  it, 
and  obtained  a  receipt  from  the  Receiver,  which  he  did  not  do  till  1854.  Arbour 
v.  Nettles,  12  An.  217  ;  Fcnn  v.  Ott,  12  An.  233. 

Judgment  affirmed  with  costs. 

Re-hearing  refused. 
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W.  W.  6n.KiN80N  V.  Steamboat  Scotland  and  Owners. 

A  witness  is  properly  oxcliidcd  on  account  of  interest,  where  be  has  a  hope  of  gain,  althoagh  it  bo 
uncortain  whether  any  advantage  can  arise  to  him,  even  if  the  decision  be  favorable. 

Where  the  owners  of  a  steamboat  acknowlege  to  have  received  Into  their  custody  property  which  they 
Agreed  to  deliver  to  a  particular  house,  and  they  failed  to  do  this,  but  delivered  it  to  another  house, 
the  burden  of  proof  rests  on  them,  to  show  that  they  made  this  delivery  for  the  account  of  tho 
shippers. 

APPEAL  from  tbe  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Durant  A  Homor,  for  plaintiff  and  appellant.    P.  E.  Bonford,  for  defen- 
dants. 

Cole,  J.  On  the  eighth  of  September,  1857,  plaintiff  shipped  on  board  the 
steamboat  Scotland,  whereof  H,  G,  McComas  was  master,  then  lying  at  New 
Orleans,  and  bound  for  St.  Louis,  sixty  thousand  feet  of  pine  lumber,  consigned 
unto  Holmes  <&  Dukey,  or  assigns,  at  St.  Louis,  at  ten  dollars  per  thousand  feet 
for  the  freight  thereof  from  the  port  of  New  Orleans  to  i3t.  Louis. 

There  was  judgment  for  defendants,  and  plaintiff  has  appealed. 

It  is  the  duty  of  defendants  to  explain  what  they  did  with  the  lumber,  but  they 
have  not  attempted  to  do  this. 

In  their  answer,  they  aver  that  the  consignees  of  the  lumber  refused  to  receive 
the  same,  or  to  pay  the  freight  due  thereon ;  that  defendants  then  placed  it  in  the 
care  of  A,  Giraldin  &  Co,,  a  commercial  firm  of  St.  Louis,  with  directions  to  dis- 
pose of  it  to  the  best  advantage  for  the  owner. 

They  have,  however,  failed  to  show  that  they  put  the  lumber  under  the  care  of 
Giraldin  dt  Co.  for  the  benefit  of  plaintiff. 

On  the  contrary,  they  objected  to  testimony  which  might  have  elucidated  their 
action  with  that  house. 

Our  view  of  this  case  renders  it  unnecessary  to  decide  upon  the  admissibility 
of  the  testimony  of  Moore, 

The  testimony  of  Sharpless  was  also  objected  to  by  defendants,  on  the  ground 
of  interest,  and  was  properly  excluded. 

He  was  to  have  a  part  of  the  profits  that  should  be  made  by  the  sale  of  the 
lumber  in  St  Louis. 

It  is  contended  that  he  is  a  good  witness,  because  it  is  clear  that  there  will  be 
no  profits,  even  if  the  highest  market  price  at  St.  Louis  should  bo  received  by 
the  plaintiff;  but  the  hopes  of  the  witness,  that  perhaps  there  would  be  a  profit, 
might  have  influenced  his  mind,  for  until  the  suit  be  finally  decided,  it  cannot  well 
be  known  if  any  profit  will  result  from  the  speculation,  or  not. 

Indepcndantly,  however,  of  the  evidence  of  Sharpless,  the  defendants  must  be 
held  responsible.  They  acknowl^e  to  have  received  the  property  of  plaintiff, 
and  to  have  agreed  to  carry  it  and  deliver  it  to  a  particular  house.  They  ac- 
knowlege not  to  have  done  this,  but  to  have  given  the  lumber  to  another  house. 
The  onus  probandi  was  on  them  to  prove  that  they  did  deliver  it  to  this  other 
house  for  the  account  of  plaintiff;  but  they  have  entirely  failed  to  make  any  such 
proof. 

It  is  established  by  a  witness,  that  a  lot  of  pine  lumber  was  sold  at  St.  Louis 
for  $28  per  thousand,  on  four  months  credit,  whilst  defendants  were  there  with 
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OnjuHiox  that  of  plaintiff,  and  that  the  purchaser  said  he  woald  rather  have  given  $30  for 
Sr.  Sootlucd.     lumber  like  that  of  plaintiff. 

The  testimony  indeed  shows,  that  a  panic  existed  at  that  time,  and  that  the 
price  of  lumber  had  generally  fallen ;  but  every  thing  is  to  be  presumed  against 
the  unfaithful  agent,  and  it  is  reasonable  to  suppose  that  defendants  could  have 
got  the  same  price  as  that  which  was  obtained  for  lumber  then  on  the  wharf, 
which  was  considered  by  the  purchaser  as  inferior  to  that  of  the  plaintiff. 

Sixty  thousand  feet  at  828  per  thousand  is  $1680.  From  this  must  be  deducted 
$600  for  the  freight,  at  $10  per  thousand  feet. 

There  is  no  evidence  as  to  the  commissions  and  charges,  except  that  of  Sharp- 
less,  His  testimony  having  been  excluded,  the  right  of  action  of  defendant  for 
the  charges  at  St.  Louis,  such  as  commissions  for  selling  the  lumber,  or  whar&ge, 
which  the  plaintiff  would  have  been  obliged  to  pay  if  the  lumber  had  been  sold 
for  his  account,  must  be  reserved,  if  such  right  he  has. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgmett  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  that  plaintiff  recover  in  solido  from  the  de- 
fendants one  thousand  and  eighty  dollars,  with  five  per  cent,  interest  thereon,  from 
judicial  demand ;  that  the  privilege  of  plaintiff  be  recognised  for  the  amount  of 
this  judgment,  upon  the  property  sequestered  in  this  suit,  that  it  be  seized  and 
sold  to  satisfy  this  judgment ;  that  the  right  of  action  of  defendants  for  charges 
upon  the  lumber,  such  as  commissions  for  selling  it,  or  wharfage,  be  reserved 
against  plaintiff,  to  be  urged  in  another  suit,  if  any  such  he  has ;  and  that  defend- 
ants pay  the  costs  of  both  courts. 


T.  S.  Dug  AN  &  Co.  v.  Edward  Fulton. 

PreflcripUon  will  bar  an  action,  unless  a  case  of  inability  to  sue  be  fully  made  out. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglesion,  J. 
HurUon  d  Millery  for  plaintiff  and  appellants.     Geo.  L.  Bright,  for  defeiH 
dant. 

Buchanan,  J.  This  is  a  suit  upon  an  open  account,  and  the  defence  is  pre- 
scription. Plaintiffs  endeavor  to  escape  the  effect  of  this  plea,  by  arguing  that 
the  defendant  had  put  it  out  of  their  power  to  sue  him,  by  removing  from  the 
State  in  which  both  parties  resided,  Ohio. 

But  it  is  proved  by  two  witnesses,  that  plaintifls  were  informed  that  defendant 
resided  m  San  Francisco,  California.  And  in  corroboration  of  this  fact,  the  peti- 
tion states,  that  in  the  year  1850,  or  thereabouts,  the  defendant  left  the  the  State 
of  Ohio  for  California. 

Under  these  circumstances,  a  case  of  inability  to  sue,  is  not  made  out,  and  the 
plea  of  prescription  must  prevail,  under  the  doctrine  of  Suydam  v.  Kinney,  9 
An.  316.    See  also  4  An.  418,  and  10  An.  553. 

Judgment  affirmed,  with  costs. 
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Mrs.  C.  B.  Bowers  u  Thomas  Hale. 

B  second  and  third  of  Act  of  1865,  require  for  the  validity  of  acts  of  mortage  by  married  women, 
that  the  wife  should  be  examined  at  chambers,  by  the  Judge  of  the  district  or  pariah  where  she  re- 
Bides,  separate  and  apart  from  her  husband,  touching  the  objects  for  which  the  debt  is  contracted, 
and  that  the  Judge,  upon  being  satisfied  that  the  debt  is  solely  for  her  separate  advantage  or  for  the 
benefit  of  her  separate  or  dotal  property,  should  ftumish  her  with  a  certificate  to  that  effect,  which 
shall  be  annexed  to  the  notarial  act. 
A  party  interrogated  as  to  whether  there  was  not  a  balance  due  him  at  a  certain  time,  has  a  right  to 
add  to  his  acknowlegement  of  such  balance,  that  it  no  longer  exists,  having  been  discharged  by  pay- 


A  natural  obligation  is  a  valid  consideration  for  payment,  and  bars  a  demand  for  repetition. 

Art  2409  C.  C.  declares  that  '*  the  wife  who  has  obtained  a  separation  of  property  must  contribute  in 
proportion  to  her  forUme  and  that  of  her  husband,  both  to  the  household  expenses,  and  to  those  of 
the  education  of  their  children.  She  is  bovnd  to  support  those  expenses  alcue  if  there  remains  noth- 
ing to  her  husband,"  Art.  2412  C.  C.  means  that  the  married  woman  shall  not  bind  herself  above 
and  beyond  the  obligations  imposed  upon  her  by  Art.  2409. 

APPEAL  ttom  the  Sixth  District  Coart  of  New  Orleans,  HoweU,  J. 
W.  D.  Hennen,  for  plaintiff  and  appellant.    P.  E.  Bon/ordj  for  defendant. 

BiTCHANAN,  J.,  The  plaintiff  is  a  married  woman,  separated  in  property  from 
her  husband,  who  is  proved  to  be  insolvent. 

She  leased,  in  her  own  name,  from  defendant,  a  house  belonging  to  the  latter, 
by  notarial  act  before  Grahaniy  notary  public  in  New  Orleans,  from  the  1st  No- 
vember, 1855,  to  the  Ist  of  November,  1856,  for  the  yearly  rent  of  twelve  han- 
dred  dollars,  payable  monthly,  in  the  manner  and  by  the  installments  expressed  in 
the  Act 

In  the  same  act,  the  plaintiff  acknowledged  herself  to  be  indebted  to  defendant 
in  the  sum  of  three  hundred  and  thirty-eight  dollars,  for  rent  to  him  due  and 
remaining  unpaid :  and  in  liquidation  of  said  year's  rent,  (says  the  act,)  and 
of  the  said  debt  of  three  hundred  and  thirty-eight  dollars,  making  together 
the  sum  of  fifteen  hundred  and  thirty-eight  dollars,  the  said  mistress  Bowers 
has  given  her  twelve  promissory  notes,  drawn  to  the  order  of  and  endorsed  by 
herself,  countersigned  by  her  husband,  and  made  payable,  six  for  the  sum  of  one 
hundred  and  fifty  dollars  each,  in  one,  two,  three,  four,  five  and  six  months  respec- 
tively, after  date ;  one  for  the  sum  of  one  hundred  and  thirty-eight  dollars  in 
seven  months  after  date,  and  five,  each  for  the  sum  of  one  hundred  dollars,  in 
eight,  nine,  ten,  eleven  and  twelve  months  after  date."  To  secure  the  payment  of 
these  notes,  the  plaintiff,  by  the  same  Act,  mortgaged  to  defendant,  a  negro  wo- 
man slave  named  VioleUe,  the  separate  property  of  plaintiff.  The  parties  after- 
wards agreed  that  the  lease  should  terminate  on  the  1st  October,  instead  of  the 
Ist  November,  1856,  and  the  note  for  the  rent  of  the  month  of  October  (8100), 
was  given  up  by  defendant  to  plaintiff.  The  sixth  note,  $150 ;  the  tenth,  $100, 
and  the  eleventh,  $100,  were  protested  at  maturity  for  non-payment. 

On  the  16th  October,  1856,  Mrs.  Bowers  brought  this  suit,  to  annul  the  mort- 
gage granted  by  her  to  defendant,  on  the  ground  that  it  was  not  clothed  with  the 
formalities  required  by  the  Act  of  1855,  (page  255,)  to  enable  married  women 
to  bind  their  separate  or  dotal  property ;  and  on  the  further  ground,  that  she 
was  not  indebted  to  defendant  in  the  sum  of  three  hundred  and  thirty-eight  dol- 
lars, as  all^^  in  the  act  of  mortgage,  but  that  the  same  was  a  debt  of  her  hus- 
band, for  which  plaintiff  was  not  bound.  Upon  this  latter  ground,  she  also  de- 
manded restitution  of  the  unpaid  notes  No.'s  6, 10  and  11,  from  defendant.    De. 
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Bowin  fendant  pleaded  a  geueral  denial,  and  that  the  plaintiff  was  separate  in  property 
Hais.  from  her  husband,  who  was  in  insolvent  circumstanoes ;  and  that  the  premises 
leased  were  occapied  by  herself  and  family.  Also  claimed  in  reconvention  the 
amount  of  the  unpaid  notes  of  plaintiff. 

The  second  and  third  section  of  the  Act  of  1855,  referred  to  in  the  petition, 
require,  for  the  validity  of  acts  of  mortgage  of  this  kind,  that  the  wife  must  be 
examined  at  chambers  by  the  Judge  of  the  district  or  parish  where  she  rcsides, 
separate  and  apart  from  her  husband,  touching  the  objects  for  which  the  debt 
is  contracted,  and  that  the  Judge,  upon  being  satisfied  that  the  debt  is  solely  for 
her  separate  advantage,  or  for  the  benefit  of  her  separate  or  dotal  property,  shall 
furnish  her  with  a  certificate  to  that  effect,  which  shall  be  annexed  to  the  notarial 
act.  This  formality  was  omitted  in  the  present  case.  Whether  the  Act  of  15th 
March,  1855,  governs  mortgages  made  by  a  married  woman  separated  by  property, 
is  not  necessary  for  us  to  decide  in  this  case,  inasmuch  as  the  appellee  has  not 
prayed  for  an  amendment  of  the  judgment  appealed  from. 

The  plaintiff,  by  a  supplemental  petition,  propounded  to  defendant  interroga- 
tories on  facts  and  articles.  The  fourth  was  as  follows :  "  was  there  not  a  bal- 
ance due  you  on  the  Ist  November,  1855,  for  the  rent  accruing  before  that  date? 
Was  not  that  balance  three  hundred  and  thirty-eight  dollars,  or  thereabout  ?  If 
it  was  not  that  sum,  then  state  its  amount  ?  And  was  not  that  balance  a  bal- 
ance due  on  the  lease  of  the  premises  made  by  you  to  George  P.  Bowers,  which 
lease  is  referred  to  in  the  first  and  second  interrogatory?  " 

To  this  interrogatory,  the  defendant  answered  :  "  There  was  a  balance  due  me 
for  about  the  amount  mentioned  in  the  interrogatory,  but  that  amount  (with  the 
exception  of  fifty  dollars)  has  since  been  paid.  I  was  about  to  make  a  seizure  of 
the  furniture  for  the  amount  due,  when  at  the  special  request  and  instance  of 
Mrs.  Bowers,  I  agreed  to  include  the  amount  in  the  mortgage  referred  to  in  the 
petition.  She  promised,  in  case  I  would  not  carry  my  threat  into  execution,  to 
pay  the  balance  at  the  rate  of  fifty  dollars  per  month,  and  accordingly  some  of 
the  notes  were  given  for  one  hundred  and  fifty  dollars  each,  so  as  to  include  the 
extra  fifty  dollars  per  month  to  be  paid  by  her  on  account  of  the  balance.  The 
balance  has  been  paid  by  the  payment  of  five  of  the  one  hundred  and  fifty  dollar 
notes,  in  which  it  was  included." 

On  trial,  plaintiff's  counsel  moved  to  strike  out  all  that  portion  of  this  answer, 
commencing  with  the  words  "  but  that."  The  motion  was  refused,  and  a  bill  of 
exceptions  taken. 

The  question  propounded  was,  whether  a  balance  was  due  on  the  1st  November, 
1855,  upon  George  P.  Bowers'  lease  of  the  premises  in  question  for  the  year  pre^ 
ceding  the  1st  November,  1855.  The  response  to  this  question  was,  that  there 
was  such  a  balance  due  at  the  date  mentioned,  but  that  the  said  balance  had  been 
paid,  with  the  exception  of  fifty  dollars.  The  remainder  of  the  answer  is  an  ex- 
planation of  the  manner  in  which  payment  had  been  made. 

We  think  the  party  interrogated  had  the  right  to  add  to  his  acknowledgement 
of  a  balance  due  at  a  certain  time,  his  declaration  that  the  balance  no  longer 
existed,  having  been  discharged  by  payment  Civil  Code,  Art,  2270 ;  Code  of 
Practice,  Art.  353  ;  5th  Martin,  667  ;  11  Martin,  222 ;  3  A.  648,  and  the  cases 
there  cited. 

No  attempt  was  made  to  rebut  the  answers  of  the  defendant  to  interrogatories. 
It  is,  therefore,  proved,  that  there  was  a  balance  due  on  the  rent  of  the  house 
occupied  by  plaintiff  and  her  family,  for  the  year  ending  the  Ist  November,  1855, 
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and  that  the  said  balance  was  Dearly  all  paid  by  plaintiff  previoos  to  the  instita-  Bowns 
lion  of  this  suit.  This  is  not  an  action  to  recover  back  money  paid  in  error.  It  HjJx. 
was  npon  that  gronnd  the  District  Judge  rejected  the  greater  part  of  the  plain- 
tiff's money  demand.  But  as  some  members  of  the  court  are  of  a  difierent  opin- 
ion, (there  being  a  prayer  for  general  relief,)  we  will  consider  the  case  as  if  the 
plaintiff  had  demanded  a  restitution  of  the  money  paid,  as  well  as  the  cancella- 
tion of  her  unpaid  notes.  And  we  think  that  both  demands  should  be  rejected, 
upon  the  matters  pleaded  in  the  answer,  which  being  established  by  the  proof  and 
admissions,  show,  first,  a  natural  obligation  on  the  part  of  plaintiff,  which  is  a 
valid  consideration  for  the  payment  and  bars  the  demand  in  repetition ;  and  sec- 
ondly, a  legal  obligation,  under  Art.  2409  of  the  Civil  Code,  for  the  rent  of  the 
premises  occupied  by  plaintiff  and  her  family  in  the  year  1855  and  1856.  The 
plaintiff's  obligation  to  pay  the  rent  of  1856.  is  indeed  not  disputed.  But  that 
for  the  previous  year's  rent  is  equally  clear. 

In  fact,  this  record  presents  the  very  case  of  the  Art.  2409  of  the  Code.  That 
Article  says :  "  The  wife  who  has  obtained  the  separation  of  property,  must  con- 
tribute, in  proportion  to  her  fortune,  and  to  that  of  her  husband,  both  to  the 
household  expenses,  and  to  those  of  the  education  of  their  children.  She  is  bound 
to  support  those  expenses  alone,  if  there  remains  nothing  to  her  husband."  The 
plaintiff  declares  herself,  in  the  notarial  act  of  the  1st  November,  1855,  to  be 
separated  in  property  from  her  husband.  The  record  of  the  suit  of  plaintiff  against 
her  husband  for  separation  of  property  is  in  evidence.  It  was  admitted  on  trial, 
that  during  the  years  1855  and  1856,  and  up  to  the  present  time,  there  were 
numerous  judgments  unsatisfied,  to  a  considerable  amount,  against  her  husband. 
She  stated,  therefore,  nothing  but  the  truth,  when  she  declared  herself  in  the  nota- 
rial act,  to  be  justly  and  truly  indebted  to  defendant  in  the  sum  of  three  hundred 
and  thirty-eight  dollars  for  rent  unpaid  upon  the  previous  year ;  for  that  rent 
came  most  clearly  under  the  denomination  of  household  expenses,  and  the  bal- 
ance due  was  about  one-fourth  of  the  year's  rent.  The  insolvency  of  plaintiff's 
husband  being  admitted,  and  the  possession  of  property  in  herself  being  proved, 
she  was  bound,  under  the  law,  to  pay,  not  merely  the  fourth,  but  the  whole  of  the 
rent  The  Article  2412  of  the  Code,  is  therefore  applicable  to  this  case.  For 
we  have  here  an  obligation  which  existed  anterior  to.  and  independently  of  her 
contract ;  an  obligation  imposed  by  the  law,  and  which  might  have  been  enforced 
against  her,  had  she  never  given  her  notes  to  plaintiff.  The  juxtaposition  of  the 
'two  Articles  2409  and  2412.  forbids  the  idea  of  their  inconsistency.  The  latter 
of  the  two.  is  to  be  taken  to  mean,  that  the  married  woman  shall  not  bind  herself 
above  and  beyond  the  obligations  imposed  upon  her  by  the  former. 

It  is  a  rule  in  the  interpretation  of  statutes,  universally  recognised,  that  effect 
must  be  given  to  every  part  of  the  statute.  And  it  may  be  safely  asserted,  that 
it  is  impossible  to  imagine  a  case  to  which  the  Art.  2409  will  apply,  if  not  to  the 
case  now  under  consideration.  Beject  its  application  here,  and  you  expunge  it 
from  the  statute  book. 

It  is.  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed ;  and  it  is  further  decreed,  that  the  costs  of  appeal  be  paid  by  plain- 
tiff and  appellant. 

Mebkice,  C.  J.,  dissenting.  The  case  is  correctly  stated  by  the  District 
Judge.    He  says : 

''  Plaintiff  sues  for  the  annulment  and  erasure  of  a  mortgage  given  by  her  to 
defendant  to  secure  the  payment  of  certain  notes  for  rent,  and  for  the  cancellation 
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of,  and  deliveriDg  of  three  of  said  notes  yet  anpaid  by  her,  on  the  grounds  that 
lUut.  said  act  of  mortgage  was  not  executed  in  accordance  with  the  provisiooa  of  the 
Act  of  15th  March,  1855,  and  that  the  notes  thus  given  and  secured,  included 
the  sum  of  S338,  the  amount  of  a  debt  due  by  her  husband  to  defendant,  which 
she  was  induced  to  assume,  and  for  which  she  contends  she  is  not  liable." 

The  act  of  lease  and  mortgage  shew  that  the  sum  of  8338  was  added  to,  and 
included  in  the  notes  given  for  the  rent,  and  the  answers  of  defendant  admit  that 
plaintiff's  husband  owed  him  a  balance  of  $338,  which,  at  the  request  of  plain- 
tiff, he  agreed  to  include  in  the  mortgage,  and  which  she  agreed  to  pay  at  the 
rate  of  $50  per  month,  but  he  states  that  this  balance,  except  850,  has  been  paid, 
and  the  question  is  whether  or  not  plaintiff  is  to  pay  the  8300  which  defendant 
alleges  is  yet  due  on  her  contract  of  lease.    She  admits  owing  a  balance  of  $12." 

"  The  sum  of  8338,  from  which  plaintiff  seeks  to  be  released  as  the  debt  of  her 
husband,  was  added  to  the  yearly  rent  and  twelve  notes  given  for  the  total,  secored 
by  mortgage  on  certain  slaves  of  the  plaintiff,  but  the  defendant  contends,  and  so 
states  in  his  answers  to  interrogatories  on  facts  and  articles,  that  the  said  som  of 
8338  was  distributed  in  among  the  seven  first  notes,  all  of  which  have  been  paid 
except  the  sixth,  and  that  consequently  he  is  not  bound  under  the  pleadings  to 
refund,  but  is  entitled  to  judgment  for  the  notes  yet  unpaid." 

"  Plaintiff  contends  that  having  assumed  an  obligation  illegal  and  prohibited, 
she  should  be  relieved  from  the  amount  thereof  out  of  any  portion  not  yet  paid 
and  asks  that  these  notes  be  declared  null.'' 

The  District  Judge  came  to  the  conclusion,  that  as  the  8338  was  apportioned 
among  the  first  seven  notes,  and  all  of  them  had  been  paid  except  one,  that  he 
could  only  relieve  the  plaintiff  for  the  fifty  dollars  of  the  husband's  debt,  supposed 
to  be  contained  in  that  note,  and  he  rendered  a  personal  judgment  against  the 
plaintiff  for  the  residue  of  the  three  notes  remaining  unpaid  upon  the  plaintiff's 
reconventional  demand. 

The  contract  entered  into  between  plaintiff  and  defendant,  was  a  single  act 
containing  several  stipulations  securing  certain  promissory  notes  in  favor  of  de- 
fendant. Among  others,  it  contains  a  stipulation  reprobated  by  our  law,  viz : 
that  the  wife  should  pay  a  debt  of  her  husband  for  8338,  C.  C.  2412. 

The  defendant  says,  true  it  is,  that  the  wife  was  not  bound  for  this  debt,  but  as 
I  dlstribnted  this  amount  among  the  first  notes,  and  she  has  paid  all  but  one,  she 
cannot  recover  the  money  back,  and  as  to  the  other  notes,  I  am  entitled  to  your 
judgment  in  my  favor,  as  they  relate  to  other  portions  of  the  contract  This 
reasoning  appears  to  me  to  be  falacious.  The  defendant  admits,  by  this  reason- 
ing, that  by  the  contract  which  he  now  asks  us  to  enforce,  he  has  committed  a 
wrong  to  the  plaintiff,  and  equity  requires  that  courts  of  justice  should  not  permit 
him  to  obtain  an  unjust  advantage  by  a  contract  which  he  seeks  to  enforce.  The 
legal  or  equitable  maxims  that  *'  no  man  shall  be  permitted  to  take  advantage  of 
his  own  wrong,"  and  "  he  that  asks  equity  must  do  equity,"  ought  to  control  this 
case.  See  also  Theriet  4t  Baron  v.  VoorhieSj  12  A.  852.  I  do  not  understand  that 
it  was  contested  that  the  wife  was  bound  for  the  rent  prior  to  the  act  of  m(xi;gage. 

The  prayer  for  general  relief,  and  the  oral  general  denial  to  the  reconventional 
demand,  enable  the  court  to  render  justice  upon  the  merits. 

I  think  the  judgment  ought  to  be  reversed,  and  that  there  should  be  judgment 
in  favor  of  defendant  on  the  reconventional  demand  for  812. 

See  case  of  Provost  v.  Provost,  6  An.  572. 

Land,  J.,  concurred  in  this  opinion. 
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Mary  E.  Lyons,   Tutrix,  v.  R.  W.  McRae— T.  C.  Dial,  Third  Oppo- 
nent. 

Where  a  third  oppoeitton  has  been  DOtiflod  to  the  ShoriflT,  only  after  property  has  been  seized ,  sold  and 
the  proceeds  distributed  among  the  Jadgment  creditors,  the  third  opponent's  privilege  will  not  entitle 
him  to  be  paid  out  of  the  proceeds  of  the  sale  thus  judicially  made. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Ratliff,  J. 
U.  B.  <ft  E.  Phillips,  for  third  opponent.  T,  /.  <ft  W.  H.  Cooley,  for  Pro- 
vostij,  and  P.  H.  Ray,  for  defendant  and  appellant. 

Merrick,  C.  J.  Thomas  C.  Dial  claims  a  privilege  for  overseer's  wages, 
upon  the  proceeds  of  the  sugar  referred  to  in  the  case  of  the  same  parties,  on  the 
opposition  of  Claycomb. 

This  case  differs  from  Claycomb's  case  in  this,  that  the  opposition  in  that  case 
was  filed  before  the  sugar  was  sold,  and  the  seizing  creditors  might  have  seized 
other  property.  In  this  case,  the  opponent,  who  had  aided  the  insolvent  in  send- 
ing off  a  portion  of  the  crop  to  pay  other  debts,  waited  until  after  the  Sheriff's 
sale  and  the  surrender,  and  had  his  opposition  notified  to  the  Sheriff,  for  the  first 
time,  after  the  Sheriff  had  settled  with  the  attorneys  of  the  seizing  creditors  for 
the  proceeds  of  the  sale  subject  to  be  refunded  in  case  the  claim  of  Claycomb 
should  be  sustained. 

It  is  clear  that  Dial  cannot  avail  himself  of  Claycomb's  opposition,  and  the  par- 
ties had  the  right  to  settle  for  the  proceeds  in  the  hands  of  the  Sheriff  in  their 
own  way.  It  was  a  matter  between  the  seizing  creditors,  whether  they  would 
receive  of  the  Sheriff  drafts  on  his  merchants,  or  other  equivalents,  for  the  pro- 
ceeds of  the  sale,  nor  did  it  concern  Dial  whether  the  creditors  had  fully  guaran- 
teed the  Sheriff  against  Claycomb' s  demand  or  not.  He  could  not  claim  the  bene- 
fit of  that  guaranty  for  the  purpose  of  sustaining  his  opposition. 

As  this  opponent  has  aided  other  privileged  creditors  to  obtain  the  proceeds  of 
a  portion  of  the  crop,  we  think,  in  view  of  his  tardy  opposition,  he  should  be  left 
to  assort  his  privilege  upon  such  remainder  of  the  crop  as  may  be  in  the  hands  ot 
the  syndic,  and  that  he  should  not  be  permitted  to  avail  himself  of  the  diligence 
of  others  aft^  a  distribution  of  the  proceeds  among  themselves. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  as  to  the  seizing  creditors,  and  th  t 
the  third  opposition  of  Thomas  C.  Dial  be  dismissed  as  to  them,  as  in  case  of  a 
nonsuit,  he  paying  the  costs  of  both  courts. 

Cole,  J.,  concurring.  I  concur  in  the  conclusion  of  Mr.  G.  J.  Merrick,  on 
the  ground  that  the  money  made  by  the  sale  of  the  property  seized  was  paid 
over  to  the  seizing  creditors  before  the  opposition  of  Dial  was  served  upon  the 
Sheriff. 
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W.  A.  Hanney  V,  John  Healt. 

Where  a  Judgment  has  been  rendered,  accepting  a  surrender  made  by  an  insolvent  debtor,  and  grant- 
ing a  stay  of  proceedings,  according  to  the  provisions  of  the  6th  and  7th  spctlons  of  the  Act  of  ISSj, 
and  the  Articles  of  the  Civil  Code  3061  et  seq.,  the  notice  given  to  creditors  In  compliance  with  ilw 
above  mentioned  law,  cannot,  in  case  of  informality  in  the  return  of  the  officer,  as  to  the  mode  of 
making  the  service,  prejudice  or  affect  the  stay  of  proceedings  granted  by  the  conrt. 

If  a  creditor  wishes  to  question  the  legality  of  such  proceedings,  he  cannot  do  so  unless  by  a  direct  ac- 
tion to  that  effect. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hotedl,  J. 
G,  L.  Bright,  for  pkintiff  and  appellant.     CoUens  <&  Woolridge,  for  de- 
fendant. 

YooRHiEs,  J.  The  plaintiffs  have  appealed  from  a  judgment  maintainiDg  an 
exception,  filed  by  the  defendant,  to  their  right  to  institute  this  suit.  The  groood 
upon  which  this  exception  is  based  is,  that  there  had  been  a  surrender  made  bj 
the  defendant,  and  accepted  by  the  court,  before  this  action  was  brought. 

It  is  not  necessary  to  inquire  into  the  bill  of  exceptions  on  file  in  this  case,  and 
into  the  requisites  of  a  return  of  the  Sheriff  as  to  the  mode  or  manner  in  which 
the  creditors  of  the  insolvent  have  been  notified.  Suffice  it  to  say,  that  in  this 
instance,  the  defendant  had  filed  his  bilan,  on  which  the  plaintifiSi  were  placed  as 
creditors,  and  obtained  from  the  court  a  stay  of  proceedings  before  the  institution 
of  the  present  action. 

The  6th  section  of  the  Act  of  1855,  p.  433,  provides :"  That  whenever  the 
judge  shall  be  convinced  that  the  debtor  who  wants  to  surrender  his  property  has 
complied  with  all  the  formalities  prescribed,  he  shall  endorse  on  the  schedule  that 
the  cession  of  all  the  property  of  the  insolvent  is  accepted  for  the  benefit  of  all  his 
creditors,  and  shall  order  a  meeting  of  the  creditors,  to  be  called  in  the  manner 
and  within  the  time  prescribed  for  respites.    Civil  Code,  Article  3051  et  seq." 

The  7  th  section  reads :  "  When  issuing  the  order  for  the  meeting  of  the  credi- 
tors, the  judge  shall  order  that  all  the  proceedings,  as  well  against  the  person  as 
against  the  property  of  the  debtor,  be  stayed."    C.  C.  3054. 

The  notice  given  to  the  creditors,  in  compliance  with  the  above  provisions  of 
the  law,  cannot,  in  case  of  informality  in  the  return  of  the  officers,  as  to  the  mode 
of  making  the  service,  prejudice  or  affect  the  stay  of  proceedings  granted  to  the 
insolvent  by  the  court.  If  a  creditor  wlsh^  to  qu^tion  the  legality  of  such  pro- 
ceedings, he  cannot  do  so  unless  by  a  direct  action  to  that  effect ;  and,  in  no  event 
will  he  be  permitted  to  disregard,  and  treat  as  an  absolute  nullity,  a  judgment  ac- 
cepting a  surrender  made  by  his  debtor,  and  granting  a  stay  of  proceedings. 

The  exception  was  properly  maintained,  and  the  plaintiff's  action  dismissed, 
with  costs. 

Judgment  affirmed. 
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Succession  of  R.  W.   Powell — Oppositions   of  R.  A.   Bourke,  Ad- 
ministrator, and  Hopkins. 

The  administrator  is  entitled  to  commissions  only  on  the  amount  which  comes  into  his  hands,  and  for 

which  bo  w  responsible. 
The  surviiiing  partner  who  liquidates  the  concern,  is  not  entitled  to  a  Judgment  for  any  apparent 

balance  in  his  favor,  until  he  shows  a  full  and  entire  settlement  of  the  partnership  aSUirs. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Lea  d&  Marr,  for  Hopkins,    J.  Magne,  for  G.  F.  Weisse.    Benjamin^  Brad' 
ford  (&  Finney,  for  Waterhouse,     Chilton  <&  Harrison,  for  administrator  and  ap- 
pellant. 

Buchanan,  J.  The  administrator,  and  the  late  partner  of  the  deceased,  are 
appellants  from  a  judgment  rendered  upon  oppositions  to  the  account  of  admin- 
istration. 

The  following  are  the  reasons  given  by  the  District  Judge,  for  his  judgment 
upon  the  claims  of  the  appellants,  rejected  by  him  : 

*'  The  opposition  to  the  claim  of  $6,442  16,  on  the  part  of  the  administrator, 
must  be  maintained. 

''  He  claims  this  sum  as  a  commission  of  two  and  a  half  per  cent,  upon 
9165.759  87,  which  he  avers  were  paid  and  received  by  Hopkins,  the  surviving 
partner.  It  is  clear,  in  my  judgment,  that  he  is  not  entitled  to  this  allowance. 
The  value  of  the  succession,  as  appears  from  the  inventory,  is  $7,731  97.  This 
is  the  amount  which  came  into  the  administrator's  hands.  This  is  the  amount 
for  which  he  gave  bond — and  this  is  the  amount  which  he  has  to  account  for. 
To  the  charge  of  two  and  a  half  per  cent,  upon  this  amount,  no  objection  is 
made ;  but  I  think  the  opposition  to  the  other  claim  is  well  founded.  The  com- 
mission is  allowed  for  the  care,  trouble,  and  responsibility  of  the  administrator, 
with  regard  to  the  funds  and  property  which  came  under  his  hands.  This  large 
amount  was  never  in  his  keeping  ;  he  was  never  responsible  for  it ;  his  bond  did 
not  cover  it ;  and  I  think  it  impossible  to  admit,  that  under  these  circumstances, 
the  administrator  should  receive,  as  a  commission,  nearly,  if  not  quite,  the  whole 
proceeds  of  the  succession. 

''  I  am  also  of  opinion,  that  the  opposition  to  the  claim  of  Hopkins,  is  well 
taken.  PoweU  4t  Hopkins  were  partners.  The  partnership  was  to  continue  after 
PoweWs  death.  Hopkins,  as  he  had  the  right  to  do,  continued  the  business.  He 
has  been  liquidating  the  affairs  of  the  partnership.  They  are  not  yet  settled.  By 
the  accounts  furnished,  it  would  appear  that  Hopkins  had  paid  the  sums  which  he 
claims,  and  that  these  sums  were  paid  by  Hopkins,  over  and  above  the  assets  of 
the  partnership.  But  the  liquidation  is  not  complete.  There  is  no  evidence  of 
bad  debts.  The  assets  have  not  been  disposed  of,  so  far  as  the  record  discloses, 
and  until  the  final  settlement  of  the  whole  afifairs,  it  will  be  impossible  to  say 
whether  the  succession  of  Powell  will  be  indebted  to  Hopkins,  or  whether  Hop- 
kins  will  be  indebted  to  the  succession  of  Powell. 

*'  In  this  condition  of  the  afibirs  of  the  parties,  it  seems  to  me  it  would  be  mani- 
festly improper  to  give  a  judgment  in  favor  of  the  liquidating  partner,  which 
would  absorb  the  greatest  portion  of  the  small  amount  of  assets  in  the  hands  of 
the  administrator,  when  it  might  turn  out  that  the  liquidator,  upon  a  final  settle- 
ment of  accounts,  would  be  indebted  to  the  succession. 
54 
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ajjcoBmos  ov  «  The  same  reasons  apply  to  the  opposition  of  Hopkms,  claiming  more  tium 
was  allowed  him.    His  opposition,  in  this  regard,  most  be  dismissed/' 

The  facts  are  correctly  stated  in  this  extract  from  the  reasons  for  jadgmeat  o  f 
the  District  Judge,  and  we  concar  in  his  legal  conclusions  from  those  fiaicts. 

Judgment  affirmed,  with  costs  ;  and  without  prejudice  to  the  claim  of  A,  M, 
Hopkinsy  if  any  he  shall  be  found  to  have,  upon  final  liquidation  of  the  partnership 
of  Powell  (&  Hopkms, 


James  Todd  v.  James  H.  Shouse. 

Accommodation  acccpiura  arc  not  creditors  of  tho  drawer  of  a  draft  accepted  by  ihcm,  until  aftor  it  bas 
matured,  and  thoy  have  been  obliged  to  pay  it,  andan  attachment  issued  by  them  before  matority  is 
not  rendered  valid  by  fiubsequcnt  payment  of  the  draft,  which  makes  them  creditors  of  the  drawer 

An  attachment  must  stand  or  fall  according  to  tho  slate  of  facta  existing  at  the  date  of  its  issoing,  ai 
cannot  be  cured  by  a  subsequent  event. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
C.  Rosdius  and  A.  FhiUips,  for  plaintiff  and  appeUant     T.  H,  Kennedii, 
J,  M.  Chilton,  and  Waples  (ft  Eustis,  for  defendants  and  appellants. 

Lavd,  J.  This  suit  was  commenced  by  attachment  on  the  18th  of  July,  1857, 
for  the  recovery  of  92,100,  allied  to  be  due  for  money  '*  advanced  and  laU  to 
the  defendant.'*  On  the  same  day,  the  Sheriff  states  that  he  attached  in  the  hands 
of  Whitehead  dt  Chambers,  all  the  goods  and  chattels,  rights,  credits,  monies  and 
effects,  in  their  possession  or  under  their  control,  belonging  to  defendant,  from 
which  seizure  nothing  came  into  his  hands. 

On  the  17th  of  November,  1857,  the  plaintiff  iSled  a  supplemental  petition, 
making  Whitehead  dt  Chambers  garnishees  to  the  action,  and  propounding  inter- 
rogatories to  them,  in  answer  to  which,  they  say  they  have  in  their  possession 
throe  hundred  and  one  pieces  of  Kentucky  bagging,  which  they  believe  belongs 
to  the  defendant. 

On  the  28th  of  November,  1858,  the  plaintiff  filed  a  second  supplemental  pe- 
tition, in  which  he  alleged  that  the  loan  allvded  to  in  his  original  petition,  and 
constituting  the  basis  of  his  action  against  the  defendant,  was  made  in  the  form  (f 
an  acceptance  of  defendant's  draft  for  92^00,  dated  July  the  3d,  1857,  and  pay- 
able four  months  after  date,  and  that  at  its  maturity  he  was  obliged  to  pay  the 
same. 

On  the  11th  of  December,  1857,  /.  A,  Twyman,  /.  R.  Goodfoe  and  /.  E.  Has- 
kins,  intervened  in  the  suit,  and  claimed  the  property  attached,  by  virtue  of  an 
assignment  made  by  the  defendant  to  them,  in  the  State  of  Kentucky,  of  all  his 
property,  for  the  benefit  of  his  creditors. 

On  the  9th  of  January,  1858,  a  rule  was  taken  on  the  plaintiff,  by  the  attorney 
appointed  to  represent  the  defendant,  to  show  cause  why  the  attachment  issued  in 
this  case,  should  not  be  dissolved,  and  the  suit  dismissed  on  the  foDowing 
grounds : 

First — That  the  debt  claimed  of  defendant  was  not  due  at  the  date  of  the  at- 
tachment, and  of  the  filing  of  the  original  petition,  and  that  the  affidavit  for  at 
tachment  is  not  such  as  the  law  requires,  when  the  debt  is  not  actually  dae. 

Second — ^That  nothing  was  attached  under  the  original  process. 
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7%irrf— That  the  supplemental  petition  filed  on  the  17th  November,  1857,  and  '^J*^ 
attempted  attachment  under  the  same,  are  not  accompanied  by  an  affidavit  as  the  s&ousi 
law  requires.    And, 

FourtlUtf — ^That  the  cause  of  action  set  out  in  the  original  petition  was  aban- 
doned by  the  filing  of  the  supplemental  petition,  filed  28th  November,  1857. 

It  is  only  necessary  to  notice  the  first  of  these  grounds,  for  the  dissolution  of 
the  attachment.  In  the  case  of  Read  et  al,  v.  Ware,  almost  identical  with  this, 
the  court  say : 

''  It  cannot  be  said  that,  at  the  date  of  the  attachment,  the  plaintifls  were  cre- 
ditors of  the  defendant  for  the  amount  of  this  accommodation  acceptance.  The 
holder  was  the  creditor ;  as  between  the  plaintiffs  and  defendant,  there  was  not 
an  existing  indebtedness  payable  at  a  future  day.  The  subsequent  payment  of 
the  bill  by  the  plaintiffs,  which  made  them  the  defendant's  creditor,  could  not  re- 
troact  so  as  to  give  validity  to  the  attachment.  An  attachment  must  stand  or  fall 
according  to  the  state  of  facts  existing  at  the  date  of  its  issuing,  and  cannot  be 
cnred  by  a  subsequent  event.  To  say  otherwise,  would  be  to  say  that  the  defen- 
dant was  liable  to  a  double  attachment  at  the  same  time,  one  by  the  bill  holder 
and  one  by  the  accommodation  acceptor." 

There  is  no  error  in  the  judgment  of  the  lower  court,  making  the  rule  absolute 
and  dissolving  the  attachment.  As  there  was  no  personal  citation  of  the  defen- 
dant, nor  appearance  by  him,  the  judgment  on  the  rule  terminates  the  suit  for 
want  of  jurisdiction. 

With  the  main  action,  the  demand  in  intervention,  which  is  but  an  accessory, 
ako  ends. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
Tvith  costs.  And  it  is  further  ordered  and  decreed,  that  the  intervenors  pay  the 
costs  of  intervention  in  the  lower  court. 

CoLK,  J.,  absent. 


Dubois  &  Mish  v.  A.  Xiques,  Syndic. 

A  resolntory  condition  is  implied  In  all  commutativo  oootrocts,  to  take  cfToct  in  caso  eitlier  of  the 

partira  do  not  comply  with  their  engagements. 
The  diistolQtion  of  the  contract  for  non-compUanco  with  its  obligations,  may  be  demanded  by  suitor  by 

exception. 
Tlio  rights  of  property  of  an  insolvent  are  vefitod  by  law  in  the  syndic  of  his  creditors. 
There  Is  nothing  inconsistent  in  a  demand  for  the  dissolution  of  a  lease,  being  coupled  with  a  demand 

for  the  rent  up  to  the  time  that  possession  is  delivered  to  the  lessor. 
In  a  suit  brought  by  a  lessor  against  the  syndic  of  an  insolvent  lessee,  altliough  the  lessor's  privilege 

can  only  be  regularly  considered  upon  a  tableau  of  distribution,  yet  a  prayer  for  general  relief  in  tho 

petition,  will  enable  the  court  to  reserve  tho  rights  of  all  parties  interested  in  tho  matter. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglestm,  J. 
P.  Ckildress  and  Lacy  d  Upton,  for  plaintiff  and  appellant.    Durant  <& 
Homor,  for  defendant. 

BucHNAK,  J.  Plaintiff  leased  to  Hernandez  certain  premises  to  be  used  as  a 
cigar  store,  and  for  no  other  purpose,  for  the  terra  of  three  years,  beginning  the  Ist 
of  September,  1856,  at  the  rate  of  twelve  hundred  dollars  per  annum,  payable  in 
installments  of  one  hundred  dollars,  on  the  first  day  of  every  month. 
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i)«7>oB  It  was  a  condition  of  the  lease,  that  the  lessee  shonld  not  sub  lease  the  premi- 

XiQun.        ses,  without  the  consent  of  the  lessor  in  writing. 

The  rent  was  paid  punctually  up  to  the  Ist  of  March,  1858  ;  but  the  lessee 
failed  to  pay  the  rent  for  the  month  of  March,  1858,  although  demand  was  made 
for  the  same  ;  neither  has  any  rent  been  paid  since  that  time. 

Herdandez,  the  lessee,  having  made  a  cession  of  his  property,  the  defendant 
Xiques,  was  appointed  syndic  of  his  creditors,  and  caused  the  aforesaid  right  of 
lease  to  be  advertised  for  sale,  at  public  auction,  for  account  of  Hernandez's  cre- 
ditors. 

On  the  6th  July,  1858,  there  being  then  four  full  month's  rent  due  and  unpaid, 
the  plaintiff  filed  their  petition  in  this  case,  setting  forth  the  facts  aforesaid,  and 
prayed  that  the  syndic  and  the  Sheriff  be  enjoined  from  selling  the  lease  afore- 
said ;  that  the  same  be  annulled,  and  possession  of  the  leased  premises  delivered 
to  plaintiffs  ;  and  for  judgment  recognizing  their  claim  as  a  privilege,  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  fixtures  on  the  premises  leased,  to  the 
amount  of  four  hundred  dollars,  due  at  the  date  of  filing  petition. 

The  legal  formalities  being  complied  with,  a  writ  of  injunction  issued  as  prayed 
for.  The  syndic  excepted  to  the  petition,  as  containing  no  cause  of  action ;  that 
the  action  to  avoid  the  lease  was  a  personal  action  against  the  lessee,  and  was 
lost  by  his  cession  of  property ;  that  the  prayers  for  rent,  and  for  the  annulling 
the  lease,  are  inconsistent ;  and  that  no  action  lies  against  the  syndic  for  a  monied 
demand. 

A  rule  to  quash  the  injunction  upon  the  same  ground,  ploadcd  in  the  exception, 
was  subsequently  taken  by  defendant  upon  plaintiffs. 

The  exceptions  and  rule  were  sustained  by  the  District  Court,  and  the  injanc- 
tion  dissolved ;  from  which  judgment  the  plaintiff  prosecute  this  appeal. 

The  contract  between  plaintiffs  and  Hernandez  is  a  commutative  contract ; 
and  a  resolutory  condition  is  implied  in  all  commutative  contracts,  to  take  effect, 
in  case  either  of  the  parties  do  not  comply  with  his  engagements.    C.  C.  2041. 

The  dissolution  of  the  contract  for  non-compliance  with  its  obligations,  may 
be  demanded  by  suit  or  by  exception.    C.  C.  2042. 

In  this  case,  the  action  was  properly  brought  against  the  syndic  of  J^emande:'.? 
creditors,  in  whom  were  vested  by  law,  the  rights  of  property  of  the  insol- 
vent.   Acta  of  1855,  page  433. 

The  petition  presents  a  case  for  the  dissolution  of  the  contract  of  lease.  Apart 
Arom  the  general  provision  of  law,  conferring  the  right  of  action,  upon  the  facts 
stated,  we  find  it  alleged,  that  the  resolutory  condition  was  expressed  in  the  con- 
tract between  the  parties  ;  and  that  allegation  is  confirmed  by  the  copy  of  the 
lease  annexed  to  the  petition. 

There  appears  nothing  inconsistent  in  a  demand  for  the  dissolution  of  the  lease, 
being  coupled  with  a  demand  for  the  rent  up  to  the  time  that  possession  is  de- 
livered to  the  lessor.  The  former  implies  that  a  contract  exists,  which  it  is  the 
purpose  of  the  plaintiff  to  put  an  end  to,  by  judgment  of  court  The  latter  re- 
quires that  by  the  same  judgment,  it  be  decreed  that  the  party  in  default  shall 
pay  the  amount  due  under  his  contract,  at  the  moment  of  its  dissolution,  and  to 
the  time  of  execution  of  the  other  branch  of  the  action. 

But  there  is  no  demand  for  a  money  judgment  against  the  syndic  of  Hernan- 
dez. There  is  only  a  prayer  for  the  recognition  of  a  privilege,  and  if  it  be  ob- 
jected, as  it  may  be,  under  our  jurisprudence,  that  such  a  privilege  can  only  be 
regularly  considered  upon  a  tableau  of  distribution,  the  prayer  for  general  re- 
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lief,  in  the  petition  contained,  will  enable  the  court  to  reserve  the  rights  of  all        dubob 
parties  interested  in  this  matter.  Xiqur 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  that  the  exceptions  of  defendant  be  overruled,  and  the  rule  to  quash 
the  injunction  dismissed  ;  that  the  defandant,  Xiqiies,  in  his  capacity  of  syndic  of 
the  creditors  of  A.  Hernandez,  pay  the  costs  of  said  exception  and  rule,  and  of 
this  appeal ;  and  that  the  cause  be  remanded  to  the  District  Court  for  further 
proceedings  according  to  law. 


14  SS 

47    6W 


JuLE3  Tardos  V,  Ship  Toulon  and  Owners. 

Where  goods  arc  dolivored  into  the  possi'ssion  ofa  commoD  carrier,  It  Is  for  lilm  to  show  that  he  used 
due  care  for  their  preservation,  Tor  the  shipper  is  not  Bupposed  to  be  preBent  during  their  transiwr- 
ttttioD,  and  the  goods  are  in  the  custody  or  the  owners  of  the  vessel  and  their  agents. 

Article  3204  of  the  Civil  Code  gives  a  privilege  on  the  ship  for  damages  due  to  freighters  for  the  failure 
in  delivery  of  goods  which  they  have  shipped,  or  for  the  reimbursement  of  damages  sustained  by 
goods  through  the  fault  of  the  captain  or  crew. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Clark  &  Bayne^  for  plaintiff  and  appellant.     Singleton  db  Clack,  for  de- 
fendants. 

CoLB,  J.  This  suit  is  to  recover  the  value  of  two  large  looking-glasses  and 
frames,  plaoed  by  plaintiff  on  board  the  ship  Toulon,  to  be  transported  from  New 
York  to  New  Orleans. 

When  the  vessel  arrived,  and  before  the  boxes  were  taken  out,  it  was  dis- 
covered that  the  glasses  were  broken. 

The  testimony  establishes  that  the  boxes  containing  the  glasses  were  sufficiently 
strong ;  the  planks  of  the  boxes  were  of  the  thickness  of  an  inch ;  the  nails  were 
very  large,  and  such  as  are  often  used  for  boxes  of  this  character.  F*  rty-four 
boxes,  received  about  the  same  time  by  the  ship  Philadelphia,  were  received  from 
plaintiff  in  good  order.  ITiey  were  put  up  in  the  same  kind  of  boxes  as  those  by 
the  Toulon,  and  were  put  up  by  the  same  persons  about  the  same  time ;  the  boxes 
on  the  Toulon  were  marked  "  glass  "  in  two  places  in  large  letters, 

Mr,  Hillard,  the  agent  of  the  vessel,  admitted  to  one  of  the  witnesses,  that  the 
captain  of  the  ship  had  acknowledged  that  the  boxes  had  been  broken  "  on 
board  ship,"  and  that  the  captain  claimed  that  the  boxes  were  not  of  sufficient 
strength. 

There  is  t^timony  to  show  that  the  boxes  were  not  adequately  strong  for 
glasses  of  the  size  of  those  shipped  by  the  Toulon  ;  but  the  witnesses  of  defendant, 
who  contradict  those  of  the  plaintiff,  appear  to  have  formed  their  opinion  princi- 
pally from  their  external  appearance. 

Hypothetical  testimony  as  to  the  insufficiency  of  the  strength  of  the  boxes  can- 
not outweigh  the  positive  testimony,  that  boxes  of  a  similar  kind,  and  put  up  in 
the  same  way,  arrived  about  the  same  time  upon  another  ship,  without  being  in- 
jured. 

The  bill  of  lading  admitted  the  receipt  of  the  boxes  in  good  order,  but  had  a 
stamp  on  the  face,  "  Not  accountable  for  rust,  breakage,  or  leakage,  unless  im- 
properly stowed  or  handled  ;  contents  unknown." 
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Tardos  «  Unless  improperly  stowed  "  signifies  that  the  ship  shall  not  be  liaWe  if  the 

Ship  Toulox.  merchandise  be  properly  stowed.  The  proof  of  the  character  of  the  stowage  is 
more  within  the  power  of  the  owners  of  the  ship  than  of  the  Clipper. 

The  goods  are  delivered  into  the  possession  of  the  common  carrier,  and  it  is  for 
him  to  show  that  he  used  due  care ;  for  the  shipper  is  not  sopposed  to  be  present 
during  their  transportation,  and  the  goods  are  in  the  custody  of  the  owners  of  the 
vessel  and  their  agents. 

Even  conceding  that  the  common  carrier  would  not  be  liable  for  the  destrofr 
tion  of  the  glasses  under  the  exception  of  breakage,  stiU,  in  order  to  exonerate 
him,  it  would  be  necessary  to  show  that  the  boxes  had  been  properly  stowed. 

The  only  evidence  upon  this  point,  is  that  of  a  stevedore,  who  discharged  the 
Toulon.  He  says  they  were  stowed  on  their  edges,  and  were  properly  stowed  for 
glass ;  he  was  the  first  one  that  came  to  the  boxes,  and  found  that  the  contents 
were  broken. 

The  defendant  has  not  sufficiently  established  that  the  boxes  were  so  stowed  as 
to  prevent  them  from  rubbing  against  other  articles ;  they  may  hare  been  npon 
their  edges,  and  yet  might  have  been  in  motion  more  or  less  during  the  voyage 
and  the  appearance  of  the  boxes  shows  such  to  have  been  probably  the  case. 

Defendant  received  the  glasses  in  good  order ;  it  is  his  duty  to  explain  satisfac- 
torily the  cause  of  their  destruction.  This  he  has  not  done.  The  evidence  of  the 
stevedore  is  more  than  counterbalanced  by  that  of  the  testimony  which  shows 
the  boxes  to  have  been  sufficiently  strong,  and  that  many  other  boxes  similar  to 
those  shipped  by  the  Toulon,  and  containing  glasses,  arrived  uninjured ;  that 
several  parts  of  the  boxes  appeared  to  have  been  rubbed  by  some  hard  substance, 
that  they  appeared  to  have  moved  about  and  to  have  been  rubbed  and  worn  by  a 
part  of  the  cargo  near  them. 

It  is  also  shown  that  broken  glasses  have  no  value  at  all,  and  that  the  frames 
would  be  but  of  small  value  except  to  a  person  dealing  in  such  articles. 

There  is  no  evidence  to  show  that  the  frames  without  the  glasses  would  have 
been  of  sufficient  value  to  have  paid  the  expenses  of  their  public  sale. 

It  is  established  that  the  glasses  and  frames  were  worth  $350. 

The  judgment  of  the  District  Court  rejected  the  demand  of  plaintifi",  and  ren- 
dered judgment  against  him  upon  the  reconventional  demand  of  $15  99,  the 
amount  demanded  for  the  freight  of  the  boxes. 

Plaintiff  is  entitled  to  a  privilege  upon  the  ship  for  the  amount  due  him. 
0.  C.  3204,  J II.  This  court  has  no  jurisdiction,  on  account  of  its  amount,  over 
the  demand  in  reconvention. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  upon  the  de- 
mand of  plaintiff  be  avoided  and  reversed;  that  plaintiff  recover  of  defendants 
in  sciido  three  hundred  and  fifty  dollars,  with  five  per  cent,  interest  thereupon, 
from  the  29th  April,  1857,  and  the  costs  of  both  courts;  that  the  privilege  of 
plaintiff  upon  the  ship  Toulon  for  the  payment  of  this  judgment  be  recognised, 
and  that  she  be  seized  and  sold  to  pay  this  judgment. 
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E.  RocHEREAU  &  Co.  V,  Bark  Hausa,   Captain  and  Owners. 

The  captain  and  owners  of  a  vossol  arc  Uablo  Tor  tbo  acts  of  the  stevodores  employed  by  tbom  to  load 
their  vessels. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
J.  Magnet  for  plaintifis.     W.  D.  HenneUy  for  defendant  and  appellant. 

Land,  J.  The  consignors  of  the  plaintiffs  shipped  from  Bordeanx  some  sixty- 
eight  casks  of  wine,  on  board  the  bark  Haasa,  to  be  delivered  in  good  order  to 
the  consignees  at  the  port  of  New  Orleans.  On  the  arrival  of  the  vessel  at  the 
latter  port,  eight  casks  were  damaged  and  empty,  or  nearly  so,  and  the  small 
quantity  of  wine  remaining  was  sour  and  worthless. 

For  the  recovery  of  the  valnc  of  the  wine  lost  on  the  voyage,  and  of  that  de- 
teriorated at  the  time  of  delivery,  this  suit  was  instituted. 

The  bills  of  lading  contained  the  claose,  "free  from  breakage  and  leakage,'* 
and  it  is  contended  that  this  clause  limits  the  liability  of  the  defendants  as  com- 
mon carriers,  and  that  they  are  not  responsible,  unless  the  plaintiff  prove  that 
the  damage  or  loss  of  wine,  was  the  result  of  their  fault  or  negligence  in  the 
transportation  of  the  casks. 

In  this  case,  it  is  unnecessary  to  decide  the  question  of  law  as  to  the  burden  of 
proof,  for  the  reason,  that  proof  has  been  made  by  the  plaintiffs. 

The  evidence,  in  this  case,  shows,  that  according  to  the  custom  in  Bordeanx, 
stevedores  are  usually  selected  by  the  captain  or  owners  of  a  vessel,  and  that  the 
latter  are  always  responsible  for  the  acts  of  the  former  in  the  matter  of  stowage. 

The  District  Judge  came  to  the  conclusion  upon  the  evidence  before  him,  that 
the  loss  of  wine  was  the  result  of  damage  done  to  the  casks,  whilst  in  the  hands 
or  under  the  control  of  the  stevedores  employed  by  the  captain  in  loading  the 
bark  in  the  port  of  Bordeaux. 

He  says :  "  On  the  other  hand,  the  plainti£&  have  proved  by  several  competent 
witnesses,  among  them  there  were  coopers,  that  the  casks  were  perfectly  well 
made,  of  the  best  materials,  especially  those  which  contained  the  best  quality  of 
wine.  That  according  to  their  long  experience  in  shipping  casks  of  wine,  the 
pressure,  spoken  of  by  defendants'  witnesses,  could  not  have  produced  the  leak- 
age of  the  casks.  Their  opinion  is,  that  the  damage  to  the  casks  must  have  been 
done  by  the  stevedores  at  the  time  they  stowed  the  bark  in  Bordeaux,  because  the 
casks  were  staved,  or  diyointes,  as  they  term  it,  and  this  could  not  be  done  but 
by  a  fall  of  the  casks  during  the  stowage.  The  court  has  arrived  at  the  same 
opinion ;  if  the  bark  was  well  stowed,  if  the  pressure  of  the  freight  could  not 
have  occasioned  the  leakage,  whatever  heavy  seas  the  bark  may  have  encountered 
during  her  passage,  the  only  cause  must  be  ascribed  to  the  stevedores  while  stowing 
the  bark  in  Bordeaux" 

That  the  defendants  are  liable  for  the  acts  of  the  stevedores  employed  by  them 
to  load  their  vessel,  is  not  questioned,  and  we  have  not  been  satisfied  that  the 
District  Judge  erred  upon  the  facts  of  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  coarts. 


Digitized  by  VjOOQ IC 


SUPREME  COURT  OP  LOUISIANA. 


Mrs.  Kron  v.  John  Watson. 

Thr  payment  of  rent  in  pureuance  of  the  t^rmfl  of  the  contract  of  lease,  is  an  eSKntial  tmgagewunt  on 
the  part  of  the  lessee,  and  his  non-compliance  with  it,  gives  to  the  lessor  a  right  to  sue  for  the  dis 
solution  of  the  contract. 

APPEAL  from  the  Third  District  Court  of  New  OrleanSi  Duvigneaud,  J. 
P.  SoidSf  for  plaintiff.    Elliott  and  Clark  S  Bayne,  for  defendant  and  ap- 
pellant. 

Land,  J.  This  is  a  suit  to  dissolve  a  contract  of  lease,  on  the  ground  of  dod- 
payment  of  rent,  and  for  the  recovery  of  rent  alleged  to  be  due,  and  to  become 
dae,  daring  the  pendency  of  this  suit.  It  is  the  duty  of  the  lessee  to  pay  the 
rent  at  the  terms  agreed  on,  and  if  he  fail  to  pay  the  rent,  when  it  becomes  dae, 
he  may  be  expelled  from  the  premises.    C.  C.  2680,  2682. 

The  payment  of  rent,  in  pursuance  of  the  terms  of  the  contract  of  lease,  is  an 
essential  engagement  on  the  part  of  the  lessee,  and  his  non-compliance  with  it, 
gives  to  the  lessor  a  right  to  sue  for  the  dissolution  of  the  contract  CivO  Code, 
2041. 

In  this  case  there  was  judgment  for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

The  answer  is  a  general  denial,  and  a  plea  of  tender  of  the  rent  alleged  to  be 
due  to  plaintiff,  before  the  institution  of  this  suit. 

The  non-payment  of  the  rent  as  alleged  in  the  petition,  was  proved.  The  plea 
of  tender  is  not  sustained  by  the  evidence. 

Following  the  plea  of  tender  in  the  answer,  is  an  all^ation,  that  the  amount 
of  rent  due  to  plaintiff  is  deposited — ^but  in  support  of  this  averment,  there  is  no 
proof. 

The  judgment  condemns  the  defendant  to  pay  three  hundred  dollars  for  four 
month's  rent  of  the  premises.  The  rent  was  at  the  rate  of  sixty  dollars  per 
month,  and  payable  monthly,  and  the  judgment  is  erroneous  in  this  respect ;  it 
should  have  been  for  two  hundred  and  forty  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment,  so  far  as  it 
condemns  the  defendant  to  pay  three  hundred  dollars  for  four  months  rent,  be 
amended,  and  instead  thereof :  It  is  ordered,  adjudged  and  decreed,  that  the  plain- 
tiff recover  of  defendant  the  sum  of  two  hundred  and  forty  dollars  for  four 
months  rent,  from  the  20th  of  November,  1857,  to  the  20th  of  March,  1858,  and 
that  said  judgment  be  in  all  other  respects  affirmed,  with  costs  in  the  lower  coort. 
And  it  is  further  ordered  and  decreed,  that  plaintiff  pay  the  costs  of  this  ap- 
peal. 
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H.  H.  Zacharie  v.  G.  H.  &  R.  S.  Kirk — W.  L.  Milier,  Intervener. 

"Where  the  master  of  a  boat  contracts  a  debt  on  account  of  tho  boat,  the  creditor  lias  a  right  to  sue 

either  him  or  the  owners  of  the  boat,  or  botli  simultaneously. 
In  a  suit  brouf^ht  against  the  drawer  of  a  bill  of  enhanje,  it  is  not  necessary  to  constitute  a  waiver  of 

want  of  notice,  that  an  express  promise  be  made  to  pay  the  bill  absolutely, — it  is  sufllciont,  if  by  rea- 

B')nable  intendment  the  language  imimrts  or  implies  a  promise  to  iNiy  it ;  as  a  promise  to  pay  if  the 

costs  are  thrown  out. 
A  l)oat  which  has  been  sold  is  liable  to  seizure  at  the  suit  of  the  vendor's  creditors  as  long  as  it  remaloB 

in  the  possewiion  of  vendor. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Egglcston,  J. 
Durant  A  Hornor,  for  plaintiff.    Lea  i&  Marr,  for  defendants  and  appel- 
lants. 

Land,  J,  This  suit  was  instituted  on  a  bill  of  exchange  for  the  sum  of  $357  50 
drawn  by  George  H.  Kirk^  to  the  order  of  plaintiff,  on  and  accepted  by  R.  S.  Kirk 
A  Co.  The  bill  was  drawn  on  account  of  the  steamboat  Messenger,  and  the  peti- 
tion alleges,  that  it  was  protested  for  non-payment,  and  that  due  notice  was  given 
to  the  drawer,  George  H.  Kirk,  who  was  at  the  time  a  part  owner  with  Robert  S, 
Kirk,  and  with  him  bound  in  solido  for  the  debts  of  the  steamer. 

This  suit  was  commenced  by  attachment,  and  the  steamboat  Messenger  was 
seized  as  the  property  of  defendants.  William  L.  Miller  intervened  in  the  suit, 
and  claimed  the  boat  as  his  property  by  virtue  of  a  purchase  on  the  28th  day  of 
June,  1858,  from  Robert  S.  Kirk,  and  the  recording  of  his  title  at  the  Custom- 
bouse,  in  this  city,  on  the  same  day. 

There  was  judgment  in  favor  of  the  plaintiff  against  the  defendants,  and  also 
against  the  intervenor.  The  defendant,  George  H.  Kirk,  and  the  interveuor,  W- 
L,  Miller  J  have  appealed. 

The  defendant  contends,  that  his  only  liability  to  plaintiff,  was  that  of  the 
drawer  of  the  bill  of  exchange,  and  that  he  was  never  notified  of  the  protest  for 
non-payment,  and  that  he  was  thereby  discharged. 

The  evidence  does  not  show  that  George  H,  Kirk  was  a  part  owner  of  the  boat, 
nor  does  it  show  that  notice  of  protest  for  non-payment,  was  given  to  him,  but 
it  appears,  that  he  was  the  master  of  the  boat,  and  the  special  agent  of  i{.  S. 
Kirk,  the  admitted  owner ;  that  the  debt  for  which  the  bill  was  drawn  by  him, 
had  been  contracted  on  account  of  the  boat,  and  that  since  the  inntitution  of  this 
snit,  he  acknowledged  his  liability  to  pay  it,  by  saying,  in  the  language  of  the 
witness,  "  that  he  would  pay  the  claim,  if  the  costs  were  thrown  out" 

As  master  of  the  boat,  he  was  personally  liable  for  the  debt  contracted  by  him, 
and  the  plaintiff  had  the  right  to  sue  him,  or  the  owners,  or  both  simultaneously, 
for  its  recovery.    Mead  v.  Buckner,  2  L.  284.    Henshaw  v.  Rollins,  5  L.  335. 

Having  been  sued  on  a  bill  of  exchange  given  for  a  debt  for  which  he  was  per- 
sonally and  absolutely  liable,  it  is  a  fair  presumption,  without  any  evidence  to  the 
contrary,  that  he  had  full  knowledge  of  the  laches  of  the  holder,  the  plaintiff, 
when  he  promised  to  pay  the  bill,  if  the  casts  were  thrown  out,  which  declara- 
tion, in  our  opinion,  was  a  confession  of  his  legal  liability,  and  makes  sufficient 
proof  of  a  waiver  of  the  want  of  due  notice. 

It  is  not  necessary  that  an  express  promise  should  be  made  to  pay  the  bill  or 
note  absolutely.    It  will  be  sufficient,  if  by  reasonable  intendment,  the  language 
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imports,  or  implies  a  promise  to  pay  it.  Hence,  it  has  been  held,  that  a  promise 
KuK  in  these  words,  ^  If  tlie  acceptor  does  not  pay,  I  must ;  but  exhaust  all  your  injlvt- 

ence  with  the  acceptor  first "  was  a  waiver  of  notice.  Story  on  Promisaory  Notes, 
2364. 

The  words  "  if  the  costs  tpei-e  thrown  oiU"  we  understand,  to  be  an  expression 
of  unwillingness  to  pay  the  costs  of  suit,  and  not  a  condition,  or  limitation  of  his 
admission  of  liability  to  pay  the  bill.  We  are,  therefore,  of  opinion,  that  the  judg- 
ment against  the  drawer  is  correct. 

The  intervenor,  W.  X.  Miller,  contends  that  the  first  Judge  erred  in  refusing  to 
receive  in  evidence  the  enrollment  of  the  boat  in  his  uame,  and  a  license  issued  to 
his  name  authorizing  him  to  employ  the  boat  in  the  coasting  trade ;  and  also,  in 
refusing  to  receive  the  testimony  of  R,  W.  Adams,  to  prove,  that  he,  the  witness, 
held  a  part  of  the  promissory  notes  given  for  the  price  of  the  boat,  as  collateral 
security  for  a  debt  due  him  by  the  vendor,  R,  S,  Kirk, 

If  this  testimony  had  been  received,  it  would  not  have  benefited  the  case  of 
the  intervenor.  He  was  the  bar-keeper  of  the  boat,  without,  or  with  very  limited 
means,  and  became  the  purchaser  at  the  price  of  $17,000,  for  which  he  gave  his 
promissory  notes  without  security.  There  was  no  change  in  the  ofScers  of  the 
boat,  nor  actual  delivery  of  possession,  or  other  circumstances  indicating  a  change 
of  property  or  ownership,  save  the  paper  title  recorded  at  the  Customhouse. 

If  the  sale  to  Miller  was  not  a  pure  simulation,  the  vendor  was  still  in  posses- 
sion of  the  boat  at  the  date  of  the  plaintifiTs  attachment,  on  the  18th  day  of  Octo- 
ber, 1858,  and  the  boat  was,  therefore,  under  these  circumstances,  subject  to 
seizure  at  the  suit  of  the  vendor's  creditors. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed 
with  costs. 

Merrick,  C.  J.,  concurring.  I  have  some  doubts  in  this  case,  but  I  yield  them 
to  the  clearer  convictions  of  my  colleagues. 


Lewis  Selby  v.  The  Levee  Oomxissioners. 

An  assessment  made  under  the  Act  oT  1857  cannot  be  aided  by  the  lien  or  privilef^e  given  br  the  Act 
of  1858.  The  Legislature  intended  to  authorize  a  speciflc  tax  by  the  Act  of  1857,  a  comparison  of 
which  Act  with  the  previous  Acts  shows  that  the  term  "  tpetiJleaUif  on  each  cmd  every  acre,"  va 
used  in  contradistinction  to  the  od  valorem  tax  of  former  sUtutes. 

It  is  not  necessary  that  the  voters  who  elect  the  Levee  Oommissionera  should  be  equally  assened. 

Equality  of  taxation  and  representation,  in  inferior  Jurisdictions,  is  not  essential  under  the  OonstitutioD- 

A  party  cannot  be  relieved  from  the  payment  of  assessments  and  taxes  on  the  ground  that  there  miglit 
be  an  outstanding  title  in  some  one  else ;  it  is  sufficient  that  he  claims  and  possesses  as  owner. 

Where  lands  are  not  benefited  by  the  levees,  they  are  not  within  the  spirit  of  the  Act  of  1857,  vaA 
should  not  be  taxed  to  meet  them. 

A  judgment  rendered  without  reasons  is  unconstitutional. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Farrar,  J. 
X.  Se/by,  for  plaintiff  and  appellant.    H.  Short,  for  defendants. 
Merrick,  C.  J.    The  main  question  in  this  case  has  been  disposed  of  in  the 
decision  just  rendered  in  the  case  of  Walace  v.  Shelton  et  al.    The  case  presents  a 
few  other  questions. 

I.  The  assessment  was  made  under  the  Act  of  1857,  and  it  cannot  be  aided  by 
the  lien  or  privil^e  given  by  the  Act  of  1858. 
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11.  The  Tax  Collecior  did  not  err  in  seizing  the  land.  The  plaintiff,  it  appears 
from  the  testimony,  gave  him  permission  to  seize  the  land,  and  famished  him 
with  the  titles  to  obtain  a  description  of  them. 

in.  The  Levee  Commissioners  did  not  err  in  conclading  that  the  Legislature 
intended  to  aothorize  a  specific  tax  by  the  Act  of  1857.  A  comparison  of  the 
Act  of  1857  with  the  previous  Acts,  shows  that  the  term  "  specifically  on  each 
and  every  acre,''  was  used  in  contradistinction  to  the  od  valorem  tax  of  the  former 
statutes. 

lY.  We  are  not  aware  of  any  provision  of  law  which  makes  it  necessary  that  the 
▼oters  who  elect  the  Levee  Commissioners  should  all  be  equally  assessed,  or  that 
it  is  necessary  that  the  voters  of  Catahoula  should  be  excluded  because  they  do 
not  pay  an  assessment  in  this  district.  They  are  obliged  to  build  levees  upon  the 
Bed  and  Ouachita  Rivers.  The  equality  of  taxation  and  representation  in  infe- 
rior jurisdictions,  does  not  appear  to  have  been  considered  essential  by  the  fra- 
mers  of  the  Constitution  of  1852. 

Y.  It  is  further  contended,  that  a  part  of  the  swamp  lands  upon  which  the 
assessment  is  made,  has  not  been  patented,  and  plaintiff  may  yet  be  deprived  of 
the  ownership  of  the  same  by  the  Government  of  the  United  States.  We  do 
not  think  that  a  party  can  be  relieved  from  the  payment  of  assessments  and  taxes, 
on  the  ground  that  there  may  be  an  outstanding  title  in  some  one  else.  It  is 
anificient  that  plaintiff  daims  and  possesses  as  owner. 

YI.  The  Levee  Commissioners  have  not  made  any  assessments  upon  the  region 
of  country  West  of  the  Bayou  Ma9on  hills,  nor  the  islands  of  the  Mississippi. 
The  plaintiff  demands  (in  the  event  that  the  assessment  should  be  held  l^al,) 
that  the  defendants  be  ordered  to  assess  taxes  on  the  lands  between  the  Bayou 
Magon  and  Boeuff  River,  and  on  the  islands  in  the  Mississippi  river.  But  as  the 
levees  of  the  parishes  of  Carroll  and  Madison  are  of  no  benefit  to  these  lands, 
they  are  not  within  the  spirit  of  the  Act  of  1857,  and  we  cannot  say  that  the 
Levee  Commissoners  have  erroneously  exempted  them  from  assessment. 

YII.  It  is  also  objected,  that  the  judgment  of  the  lower  court  is  unconstitu- 
tional in  this,  that  it  has  been  rendered  without  reasons.  The  objection  is  well 
taken. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and 
decreed,  by  the  court,  that  the  injunction  be  dissolved  and  plaintiff's  demand  be 
dismissed,  the  plaintiff  paying  the  costs  of  the  lower  court,  and  the  defendants 
the  costs  of  appeal. 

BucHAKANi  J.,  and  Cole,  J.,  took  no  part  in  this  decision. 


N.  P.  Rice,  Curator,  v.  David  Davis.  |i^  ^ 

Ttao  holder  of  a  note  mode  payable  to  the  maker's  own  order,  by  him  tndonad,  and  secured  by  a  nota- 
rial and  authentic  act  of  mortgage,  may  recover  withoat  any  anthentic  evidence  of  transfer  ftirther 
than  that  contained  in  the  act  itself. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howeily  J. 
Emmenon  it  Huntingtmif  for  plaintiff    /.  Lwrngstonj  for  defendant  and 
appellant. 
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Bics  Merrick,  G.  J.    This  appeal  is  taken  from  an  order  of  seizure  and  sale. 

Davis.  The  plaintiff  alleges  himself  to  be  the  curator  of  the  saccession  of  Gardner 

Jchnson,  deceased,  who  became  in  his  lifetime  the  owner  and  holder  of  the  note 
annexed  to  the  petition. 

It  is  assigned  as  error,  that  there  is  in  the  record  noanthentic  proof  that  Gard- 
ner Johnson  is  dead,  nor  that  plaintiff  has  been  appointed  curator  of  his  suc- 
cession. 

The  note  sued  on  was  made  payable  to  the  defendant's  own  order  and  by  him 
indorsed.  This  fact  appears  by  the  notarial  and  authentic  act  of  mortgage.  Id 
the  act  of  mortgage,  the  defendant  hypothecated  the  property  to  secure  the  party 
{John  K  Clay)  who  lent  the  money,  or  any  other  holder. 

The  plaintiff  is  the  holder  of  the  note,  and  his  description  of  himself  as  curator 
of  Johnson's  succession  may  be  r^arded  as  a  descriptio  persontt.  In  this  particu* 
lar,  the  case  cannot  be  distinguished  from  the  case  of  Montgomery,  Ex*r,,  v.  NoU, 
2  An.  276. 

The  right  of  the  holder  of  a  note  and  mortgage  in  this  form,  to  recover  with- 
out authentic  evidence  of  transfer  further  than  that  furnished  by  the  act  itself, 
has  become  a  rule  for  the  security  of  obligations,  which,  having  been  acted  upon 
for  the  last  three  years,  cannot  now  be  disturbed.  See  Mothe  v.  McCrystal,  II 
An.  4 ;  Race  <&  Foster  v.  Bruen,  ibid  34. 

The  case  of  Landry  v.  Landry,  12  An.  1 67,  differs  from  the  present  in  the  form 
of  the  mortgage  and  note. 

Judgment  affirmed. 


Maurice  Scully  v.  Laurence  Keabns. 

Where  a  debtor  has  resorted  to  a  siraulatod  sale,  for  the  purpose  of  defrandiag  creditors,  it  is  noC  neces- 
sary that  a  Judgment  creditor  should  proceed  by  the  revocatory  action,  in  order  to  have  the  sale 
annulled  ;  he  is  entitled  to  consider  the  sale  as  without  reality  and  to  seize  the  property,  thus 
sold,  as  that  of  the  vendor. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
F,  H.  Clack,  for  plaintiff  and  appellant.     W.  S,  Stansbury,  for  defendant 

Cole,  J.  On  the  10th  of  February,  1855,  judgment  was  rendered  in  favor  of 
Laurence  Kearns  against  John  Cavanaugh,  for  $225,  with  legal  interest,  for  work 
done  for  the  latter,  and  materials  furnished  by  Kearns,  in  his  vocation  as  a  black- 
smith, to  the  said  Cavanaugh. 

An  execution  issued,  and  the  Sheriff  seized  a  steam  engine  and  boiler,  and 
and  some  other  movables,  whereupon  Maurice  Scully,  the  plaintiff  enjoined  the 
sale,  averring  the  property  seized  to  be  his. 

There  was  judgment  for  defendant,  dissolving  the  injunction,  and  plaintiff 
has  appealed. 

The  testimony  clearly  establishes  the  sale  of  these  movables  from  Catxtnaugh 
to  Scully,  to  have  been  simulated. 

The  price  may,  indeed,  have  apparently  passed  from  Scully  to  Cavanaugh,  but 
it  is  evident  that  the  money  was  either  advanced  in  part  by  Cavanaugh  or  by 
other  persons,  and  that  Cavanaugh  returned  the  price. 
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It  was  never  intended  to  be  any  thing  but  a  sham  sale  for  the  purpose  of  Scully 
defrauding  Kearns.  The  price  was  never  intended  to  be  a  real  one,  and  Cava-  k^arxb. 
naugk  was  not  to  keep  the  same. 

Under  such  circumstances,  the  judgment  creditor  of  the  pretended  vendor  in 
this  simulated  sale,  was  not  bound  to  proceed  by  the  revocatory  action,  in  order 
to  have  the  sale  annulled,  but  was  entitled  to  consider  the  sale  as  without  reality, 
and  to  seize  the  property  as  that  of  the  vendor. 

Judgment  affirmed,  with  costs. 


Whipple  et  al.  v.  D.  G.  Hill  et  al. 

The  crdinary  partnership  erediton  of  the  ownors  of  a  Rteaniboat  have  no  right  to  be  paid  by  preference 
to  the  individual  creditors,  out  of  the  proceeds  of  the  boat,  whether  these  proceeds  result  from  sales 
or  have  been  received  on  policies  of  insurance. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
E,  Woolridgej  for  plaintiffs  and  appellants.     R.  H.  Marr  and  T,  N,  Pierce, 
for  defendants. 

Land,  J.  The  plaintiff  being  the  judgment  creditor  of  the  defendants,  the 
owners  of  the  steamboat  Creole,  for  money  loaned  for  the  use  of  the  boat,  and 
for  wages  due  him  as  pilot,  caused  an  execution  to  issue  on  his  judgment,  and 
gamisheed  Shaw  A  ZuntZy  under  the  Act  of  March  20th,  1839. 

Shaw  <j&  Zuntz  had  effected  an  insurance  on  the  Creole,  for  the  owners,  the  de- 
fendants, for  eight  thousand  dollars.  The  boat  was  soon  after  lost;  and  the  pro- 
ceeds  of  the  policies  of  insurance  were  paid  to  Shaw  &  Zuntz,  who  applied  a 
part  of  the  same  to  the  payment  of  a  partnership  debt  due  them  by  the  owners 
of  the  boat,  and  another  part,  to  wit,  two  thousand  nine  hundred  and  six  dollars 
and  ninety-two  cents,  they  passed  to  the  credit  of  Hill's  individual  account,  and 
the  remainder  they  paid  over  to  the  other  owner,  Porter,  and  his  assignee,  David 
Wood,  or  became  bound  to  the  latter  so  to  do. 

The  plaintiff  alleges  that  he  is  a  partnership  creditor  of  the  owners  of  the  boat, 
and  that  the  money  received  on  the  policies  of  insurance  by  Shaw  dt  Zuntz,  was 
a  partnership  fund,  on  which  he  has  a  privilege,  and  entitled  to  be  paid  out  of 
the  same  in  preference  to  Shaw  &  Zuntz,  the  individual  creditors  of  Hill,  one  of 
the  owners. 

The  question  is,  therefore,  presented  whether  the  money  received  on  the  poli- 
cies of  insurance,  was  a  partnership  asset,  or  the  individual  property  of  the  de- 
fendants, as  part  owners  of  the  boat. 

In  the  case  of  Vidett  v.  Fairchild,  the  court  say  :  "  We  adhere  to  the  rule  laid 
down  in  the  case  of  Byrne  v.  Harper,  2  B.  B.  229,  that  when  owners  of  a  steam- 
boat use  it  to  carry  persons  and  merchandise,  the  use  of  the  boat  only  is  brought 
into  the  partnership,  unless  there  is  an  express  stipulation  to  the  contrary,  and 
that  as  it  may  be  enjoyed  without  being  destroyed,  the  tmnership  remains  in  the 
partners  individually,  under  Art.  2834  of  the  Civil  Code,  subject  to  the  privi- 
leges which  the  law  allows  in  such  cases  to  the  creditors  of  the  partnership." 

In  considering  the  case  of  Claiborne  et  aL  v.  Their  Creditors,  relied  on  by  the 
appellants  in  this  case,  the  court  said  :  The  question  whether  the  fund  in  hand 
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Whiptlb  yfg^  a  partnership  ftind  or  the  joint  property  of  the  partners,  was  not  raised  in 
Hill.  argument.  It  was  not  before  the  court ;  and  the  casual  observation  of  the  coort, 
that  i;  was  a  partnership  fund,  did  not  decide  the  question. 

The  part  owners  of  a  ship  or  steamboat  are  tenants  in  common,  and  not  part- 
ners, and  each  one  can  only  sell  his  own  share  therein,  and  not  the  entirety  of  the 
ship  or  boat,  as  he  could  do  in  cases  of  partnership.  Story  on  Partnership, 
i  419. 

As  the  boat  itself  is  not,  therefore,  partnership  property,  the  ordinary  part- 
nership creditors  of  the  owners,  have  no  right  to  be  paid  by  preference,  to  the  in- 
dividual creditors,  ottt  of  the  proceeds  of  the  boat,  whether  these  proceeds  resolt 
from  sales,  or  have  been  received  on  policies  of  insurance. 

Creditors  may  acquire  a  privilege  which  will  entitle  them  to  be  paid  oat  of 
the  proceeds  of  the  boat,  in  preference  to  the  individual  creditors  of  the  owners; 
but  when  this  privilege  is  extinguished,  the  right  to  be  paid  by  preference  ends 
with  it  of  course. 

In  this  case,  the  plaintiff  has  a  perscmal  judgment  against  the  owners,  whidi 
does  not  recognise  a  privil^^e  on  the  boat,  or  the  money  in  the  hands  of  the  gar- 
nishees, and  is,  therefore,  an  ordinary  creditor  of  the  partnership,  and  has  no 
right  to  be  paid  by  preference  out  of  the  proceeds  of  the  boat,  or  the  money  in 
the  hands  of  the  garnishees,  which  tnis  the  individual  fund  of  the  partners. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 

Re-hearing  refused. 


Mary  E.  Lyons,  Tutrix,  et  al.,  v.  R.  W.  McRae — ^Thohas  Claycoot, 
Third  Opponent. 

Where  property  has  been  seized  and  sold  under  a  Judgment,  for  the  benofll  of  oertatn  creditors,  the 
money  remaining  in  the  hands  of  the  Sheriff,  and  the  debtor  takes  advantage  of  the  Insoh-ent  ict, 
before  the  deciBl<Mi  of  the  claims  of  the  various  parties  to  the  thing  seized,  the  money  thus  held  by 
the  Sheriff  will  become  part  of  the  asseCa  of  the  insolyent,  and  is  sul^ect,  like  all  the  rest  of  his 
property,  to  bo  litigated  in  ooncvm. 

Where  a  third  opposition  has  been  filed,  claiming  a  privilege  upon  the  proceeds  of  ibe  thing  seiani,  sad 
there  is  a  surrender  before  Judgment  in  the  suit,  this  litigation  must  necessarily  be  referred  to  be 
tried  with  the  other  Insolvent  proceedings. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe  Coupee,  Haraison^J. 
T,  J,  &  W.  H.  Cooky,  A.  Provosty,  and  P.  H.  Ray,  for  plaintifls  and  appel- 
lants.    U.  B.  Jt  E,  Phillips,  for  defendant. 

Cole,  J.  The  plaintiff  in  the  four  suits  of  Lyons,  Castle,  Giqud  A  Jaauson 
and  Wilson  d  Funk  against  McRae,  being  judgment  creditors  of  McRae,  issued 
executions,  and  caused  fifty-five  hogsheads  of  sugar,  of  the  crop  of  1857,  made  by 
McRae  on  his  Glen  Mary  plantation,  to  be  seized  to  satisfy  their  judgments 
against  him. 

Before  the  sugar  was  sold  Claycomb,  on  the  5th  of  February,  1858,  filed  his 
third  opposition,  claiming  a  privilege  on  the  proceeds,  for  the  payment  of  hogs- 
heads and  barrels  furnished  by  him  to  McRae,  which  were  used  in  taking  off  the 
crop  of  1857. 
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There  was  jadgment  sustaining  the  opposition  for  $1480,  with  interest,  and         Ltows 
ordering  the  SherifT  to  pay  it,  and  costs  of  the  opposition,  and  costs  in  the  four        HcEUb. 
suits  aforesaid,  by  preference,  out  of  the  proceeds  of  the  sugar  sold  by  him  under 
the  executions  aforesaid,  in  preference  to  all  other  claims. 

The  plaintifl^  in  the  four  cases  aforesaid  appealed. 

Upon  the  trial,  A,  Frovosly,  provisional  syndic  of  the  insolvent  R.  W.  McRae, 
opposed  the  trial  of  all  the  said  coses,  on  the  ground  that  McRae,  on  the 
6th  of  March,  1858,  surrendered  all  his  property  to  his  creditors ;  that  the  money 
in  the  hands  of  the  Sheriff  forms  a  part  of  the  assets  of  the  insolvent,  and  is  sub- 
ject, like  the  rest  of  his  property,  to  the  claims  of  all  the  creditors,  to  be  litigated 
in  coneurso. 

This  opposition  ought  to  have  been  sustained.  McRae  took  the  benefit  of  the 
Insolvent  Act  before  the  decision  of  the  claims  of  the  various  parties  to  the  sugar 
seized.  The  different  suits  and  the  opposition  of  Claycomb  ought  to  have  been 
referred  to  the  court  in  which  the  insolvent  proceedings  were  pending,  to  have  the 
claims  of  the  parties  adjudicated  upon. 

It  is  true  that  fifty-five  hogsheads  of  sugar  have  been  seized  by  the  plaintiffs, 
but  this  sugar,  or  its  proceeds,  does  not  belong  to  them  by  virtue  alone  of  the 
seizure,  if  there  be  persons  having  privileges  superior  to  those  possessed  by  them. 

Claycomb  has  filed  his  third  opposition,  claiming  a  privilege  upon  the  proceeds 
of  the  sugar ;  and  as  McRae  has  no  legal  existence,  but  is  represented  by  the 
syndic,  this  litigation  must  necessarily  be  referred  to  be  tried  with  the  other  in- 
solvent proceedings. 

The  sugar  does  not  belong  to  the  seizing  creditors  absolutely,  for  if  it  did,  no 
creditors  could  contest  their  claims  on  the  ground  of  privilege. 

In  Elmes  v.  Estevan,  1  M.  193,  the  court  said,  that  when  a  debtor  cedes  his 
goods  to  his  creditors,  and  a  stay  of  proceedings  is  granted,  the  oessiou  operates 
the  civil  death  of  the  debtor.  He  cannot,  consequently,  remain  a  party  in  a  suit. 
The  judge's  order  stops  all  proceedings  against  the  debtor,  whether  they  be  car- 
ried on  against  his  person,  general  estate,  or  any  part  of  it.  His  rights  pass  to 
other  persons,  and  cannot  be  aflbctcd  by  legal  proceedings  to  which  the  new  own- 
ers are  not  parties. 

In  Syndic  of  Bermudez  v.  /.  Canez  A  Milne,  3  M.  39,  the  court  held,  that  a 
cession  of  property,  and  the  order  thereon,  operates  a  stay  of  all  proceedings,  even 
the  sale  of  property  encumbered  as  security  for  a  debt,  which  a  court  of  competent 
jurisdiction,  by  a  judgment  rendered  before  the  failure,  had  ordered  to  be  sold. 
The  court  say,  that  the  decree  ordering  a  stay  of  proceedings  against  the  owner 
of  the  land  ought  to  have  stopped  the  judicial  sale  of  that  land,  and  that  the  sale 
made  in  contravention  to  it  was  illegal  and  void.  The  court  also  ordered,  that 
the  said  land  be  surrendered  to  the  syndics  of  the  creditors  of  Bermudez^  the 
owner  of  the  land,  to  be  sold. 

In  Canez  et  al.  v.  Schooner  James  M,  Kinley  et  ah,,  2  N.  S.  307,  where  a  credi- 
tor had  levied  an  attachment  upon  a  vessel,  the  joint  property  of  his  joint  debtors, 
which  was  sold,  and,  before  payment  of  the  proceeds  by  the  Sheriff,  one  of  the 
debtors  became  insolvent,  it  was  held,  that  his  syndics  were  entitled  to  receive  his 
portion  of  the  proceeds,  but  not  that  of  his  co-debtor. 

The  court  say, ''  We  are  of  opinion  that  the  syndics  had  a  right  to  take  into 
their  possession  all  the  property  of  the  insolvent,  and  of  course,  that  they  were 
authorized  to  demand  and  receive  any  moneys  belonging  to  his  estate.  Such  are 
the  express  commands  of  the  law,  and  without  such  a  right,  it  would  be  impos^i- 
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LTO.W         ble  to  adjast  the  conflicting  pretensions  of  creditors,  or  make  a  final  settlement  of 
McRae.         the  estate." 

The  decisions  of  this  court  establish,  that  after  the  acceptance  of  the  cexsio  bo- 
norum  by  the  judge,  for  the  benefit  of  the  creditors,  the  property  surrendered  is 
vested  in  the  latter,  so  as  to  bo  no  longer  liable  to  seizure,  attachment  or  execu- 
tion, but  they  acquire  no  real  ownership  in  it ;  that  a  judgment  is  improperly 
signed,  after  the  debtor  has  made  a  cession  of  his  goods  ;  for  the  suit  should  be 
cumulated  with  the  proceedings  of  the  cotuurso ;  that  the  object  of  the  law  is, 
that  the  rights  of  all  the  creditoi*s  should  remain  in  the  state  they  were  in  at  the 
time  of  the  insolvency.  Rivas  v.  Hanstock,  2  R.  187,  9  R.  219,  3  An.  387,  4  M. 
562,  4  An.  490 ;  Clark  v.  Oddie,  4  N.  S.  625, 10  M.  178,  5  R.  101,  3  An.  582. 
7  R.  61 ;  Collitis  v.  Dufy,  7  An.  40  ;  Succesaion  of  Walker,  14  An. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  that  the  four  suits  aforesaid  of  appellants 
and  the  third  opposition  of  Thjomas  Claycomb  be  cumulated  with  the  proceedings 
of  the  concursOj  in  the  court  where  the  insolvent  proceedings  against  R.  W.  McRae 
are  being  coudacted,  and  that  these  suits  and  the  opposition  of  Claycomb  be 
remanded  to  the  lower  court,  to  be  proceeded  with  according  to  law ;  that  the 
costs  of  appeal  bo  paid  by  appcllea,  and  those  of  the  lower  court  shall  abide  the 
final  decision  upon  the  rights  of  the  parties. 

Merrick,  C.  J.,  dissenting.  Sundry  judgment  creditors  of  R,  W,  McRae, 
caused  to  be  seized  under  execution  fifty-five  hogshsheads  of  sugar  of  the  crop  of 
1857.  The  seizure  and  mle  of  the  sugar  appear  to  have  been  both  made  prior  to 
the  surrender  of  U.  W,  McRae,  Claycomb,  one  month  previous  to  the  surrender. 
filed  an  opposition  wherein  he  claimed  a  privilege  upon  the  sugar  for  barrels  and 
hogsheads  furnished  to  take  ofi*  the  same. 

The  creditors  excepted  to  the  opposition,  alleging  that  it  disclosed  no  cause  of 
action.  The  syndic  opposed  the  trial  of  the  opposition  and  claimed  the  money 
in  the  Sheriff's  hands  as  belonging  to  the  assets  surrendered. 

The  District  Judge  considered  the  opposition  and  rendered  judgment  in  favor 
of  the  opponent,  Claycomb,  and  the  other  parties  appealed. 

By  the  sale  of  the  property,  to-wit :  the  sugar,  previous  to  the  surrender, 
McRae' s  title  to  it  had  been  divested.  The  money  made  by  the  sale  was  no  longer 
under  the  control  of  McRae,  but  the  judgment  creditors  had  the  right  to  demand 
the  same  from  the  Sheriff,  saving  the  right  of  the  privilege  creditors  who  had  set 
up  their  claim  previous  to  the  sale.  The  syndic  had  no  greater  right  to  the  pro- 
ceeds than  McRae  himself  had,  and  the  proceeds  could  not  be  carried  into  the 
surrender  and  become  subject  to  the  commissions  of  the  syndic,  and  the  costs  and 
charges  of  the  surrender  as  well  as  those  of  the  Sheriff  in  making  the  sale. 

The  surrender  is  but  a  mode  of  execution,  and  the  creditor  who  has  completed 
the  one  process  and  made  his  debt,  cannot  be  compelled  to  resort  to  the  other. 

See  the  case  of  the  succession  of  /.  Wdlker,  14  An.  Campbell  v.  Slideil,  5 
An.  274. 

The  authorities  cited  in  support  of  the  opposite  doctrine  do  not  appear  to  me 
applicable.  In  none  of  those  cases  had  the  money  been  made  on  execution  prior 
to  the  surrender  as  in  the  present  case.  Those  cases  appear  to  me  to  be  correctly 
decided,  and  in  no  manner  conflicting  with  the  recent  decision  of  this  court  in  the 
case  of  the  succession  of  /.  iValker,    Op.  Book  30,  p.  253. 

In  the  case  of  Canez  v.  Schooner  James  McKirdey,  the  sale  was  made  under  an 
order  of  court,  and  the  property  being  held  in  common,  the  only  question  was 
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whether  the  syndics  of  one  of  the  joint  owners  of  the  ship  coald  take  into  their         L^o"s 
possession  the  whole  proceeds  when  one-half  belonged  to  another,  and  it  was  held        McRak. 
they  could  not,  and  they  were  ordered  to  pay  said  one-half  into  the  hands  of  the 
Sheriff.    2  N.  S.  310,  311. 

1  can  see  no  reason  why  a  creditor  who  by  his  diligence  has  made  his  debt  npon 
execution  should  be  deprived  of  his  funds  by  the  surrender.  The  day  that  the 
money  has  been  made  by  the  creditor,  on  execution,  he  is  entitled  to  be  paid  by 
the  Sheriff.  This  is  a  right  which  the  law  gives  him.  If  he  has  this  right  to 
immediate  payment  the  day  the  money  is  made,  it  is  difficult  to  sec  in  what  man- 
ner he  forfeits  the  right  by  any  reasonable  delay.  The  right  must  exist,  and 
the  accident  of  a  subsequent  surrender  cannot  deprive  the  creditor  of  such  right. 

The  testimony  in  this  case  was  received  without  objection,  and  I  think  the 
judgment  ought  to  be  affirmed. 

Land,  J.,  concurred  in  this  opinion. 


Charles  A.  Gilbert   v,   Adam  C.  Hollingkr — Joseph   Krebs    v.    the 

same. 

Wbere  the  Federal  Court  was  resorted  to  on  a  false  allegation  of  the  citizenship  of  the  parties,  in  order 
to  obtain  pofl9(^j{>ion  of  property  by  attachment,  and  the  proceodiogs  were  then  dismissed  and  simul- 
tanM>u8ly  process  of  atLachroent  sued  out  from  a  State  Court,  on  the  affidavit  that  the  defendant  in  the 
attaohmont,  who  was  ropresiintcd  in  the  Federal  Cburt  to  be  a  citiaan  of  Louisiana,  was  a  non-resi- 
dent— UeUl:  That  tbo  allegiiiion  of  the  non-rcsidoncoof  the  defendant  being  at  direct  variance  with 
ttio  allo^atton  previously  made  by  the  same  party  in  the  Federal  Court,  the  attachment  could  not  he 
nialnuiiuod. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Clark  <ft  Bayne,  for  plaintiff.    R.  <&  H.  Marr,  for  defendant. 

Cole,  J.  These  two  cases  were  tried  together  in  the  court  below.  Two  ap- 
peals have  been  taken  from  the  judgments  rendered,  which  have  come  up  in 
separate  transcripts ;  those  numbered  4735,  being  an  appeal  of  an  intervener 
and  third  opponent,  Perrin,  who  claims  the  slaves  attached  in  this  case,  as  his 
property,  and  not  that  of  defendant ;  and  the  case  numbered  4825,  being  an 
appeal  of  the  defendant. 

Both  these  suits  were  commenced  by  attachment ;  the  affidavit  and  petition  in 
each  case,  alledging  the  defendant  to  be  a  non-resident  of  this  State.  No  per- 
sonal service  of  citation  was  made  upon  defendant  in  either  case.  A  curator  ad 
hoc  was  appointed  to  represent  him  He  is,  therefore,  only  in  court  by  his  pro- 
perty attached  ;  and,  as  a  rule  has  been  taken  by  the  curator  ad  hoc  in  each  case, 
to  dissolve  the  attachment,  it  is  incumbent  upon  us,  first,  to  examine  the  issue 
made  by  the  rule.  For  if  the  attachment  be  dissolved,  the  suit  with  its  accessory, 
the  third  opposition,  must  fall. 

The  rules  to  dissolve  the  attachment  are  based  upon  several  grounds,  of  which 
the  second  has  alone  been  insisted  upon  in  argument  in  this  court.  It  is  identi- 
cal in  both  rules,  and  is  as  follows  : 

"  Because  the  negroes  attached  were  illegally  and  tortiously  brought  within 
the  jurisdiction  of  this  honorable  court,  at  the  instance  of  the  said  Charles  A, 
Gilbert,  and  by  his  contrivance  and  procurement  for  the  purpose  of  being  attached 
56 
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GiuonKT  in  the  present  suit,  or  id  a  salt  to  be  instituted  in  some  one  of  the  district  coniis 
HoLuxoER.  of  New  Orleans,  by  the  said  Charles  A,  Gilbert ^  for  the  same  cause.  That  said 
negroes  were  at  or  near  Pass  Manchac,  in  the  parish  of  St.  John  the  Baptist,  on 
the  New  Orleans,  Jackson  and  Great  Western  Railroad,  where  they  had  been 
hired  for  several  months  past,  and  where  they  were  attached  and  seized,  and 
whence  they  were  brought  to  the  city  of  New  Orleans,  by  a  Deputy  Marshal  of 
the  United  States,  in  virtue  of  a  writ  ot  attachment  issued  on  the  6th  day  of 
June,  1854,  from  the  Clerk's  office  of  the  Circuit  Court  of  the  United  States, 
holding  sessions  at  the  city  of  New  Orleans,  which  said  writ  was  issued  at  the 
suit  of  Charles  A,  Gilbert  v.  Adam  C.  Hollingery  in  said  Circuit  Court,  filed  on 
the  6th  day  of  June,  1854,  and  was  served  at  night,  at  or  near  Pass  Manchac, 
between  the  7th  and  the  8th  day  of  June,  1854.  That  said  Circuit  Court  was 
entirely  without  jurisdiction  in  said  suit,  and  had  no  authority  to  grant  said  writ 
That  said  Circuit  Court  can  take  jurisdiction  in  civil  matters  only  where  the 
suit  is  between  citizens  of  different  States,  one  of  them  being  a  citizen  of  the 
State  in  which  said  Circuit  Court  is  held  ;  and  that  said  Hollinger  and  said  Gil- 
bert were,  at  the  time  said  suit  was  brought  in  said  Circuit  Court,  and  are  now 
citizens  of  the  State  of  Alabama,  residing  in  Mobile  county  in  said  State,  which 
fact  was  well  known  to  the  said  Charles  A,  Gilbert  and  to  James  C,  Boiling,  who, 
acting  as  agent  for  said  Gilbert,  caused  said  suit  to  be  instituted,  and  upon  whose 
affidavit  the  said  attachment  was  issued.  That  in  his  petition,  in  said  suit,  it  was 
charged  that  said  Charles  A.  Gilbert  was  a  citizen  of  the  State  of  Alabama,  and 
that  Adam  C.  Hollinger  was  a  citizen  of  Louisiana,  which  latter  allegation  was 
untrue,  and  was  made  for  the  purpose  of  giving  colorable  jurisdiction  to  said 
Circuit  Court.  That  the  writ  of  attachment  issued  from  said  Circuit  Court,  on 
the  affidavit  that  said  Hollinger  concealed  himself  to  avoid  being  cited  and  forced 
to  answer  said  suit,  which  was  also  untrue  ;  that  all  said  proceedings  in  said  Cir- 
cuit Court  were  illegal  and  void,  for  want  of  truth  of  the  material  allegations, 
and  for  want  of  jurisdiction ;  and  that  the  seizure  of  said  negroes,  and  the  bring- 
ing of  them  to  the  city  of  New  Orleans,  was  a  trespass." 

"  That  on  the  2 2d  of  June,  1854,  the  said  Gilbert  voluntarily  discontinued  said 
suit,  and  dismissed  said  attachment  in  said  Circuit  Court,  and  immediately  brought 
the  present  suit  in  this  honorable  court,  and  caused  the  writ  of  attachment  to 
issue  herein,  by  virtue  of  which  the  said  negroes  were  seized  by  the  Sheriff  of  the 
parish  of  Orleans,  while  they  were  still  in  the  custody  of  the  Marshal ;  all  which 
actings  and  doings  were  and  are  illegal  and  tortious,  and  were  done  for  the  pui^ 
pose  of  giving  to  this  court  a  jurisdiction  which  it  had  not,  either  by  reason  of 
the  residence  of  the  said  Hollinger,  or  of  the  situs  of  the  said  negroes  previous  to 
the  said  illegal  attachment  and  seizure  by  the  said  Marshal." 

The  facts  stated  in  the  above  ground,  separate  from  what  may  be  considered 
as  argumentative,  or  declamatory,  are  proved  by  documentary  and  record  evi- 
dence, by  the  testimony  of  witnesses,  and  by  admissions  of  parties  on  the  trial  of 
the  rule. 

On  the  6th  of  June,  1854,  the  plaintiffs,  Charles  A.  Gilbert  and  Jos^  Krebs. 
filed  their  petitions  separately  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  for  attachments  of  the  property  of  defendant, 
Adam  C.  Hollinger,  for  the  recovery  of  the  same  debts  which  are  the  object  of 
the  present  actions.  In  the  petitions  to  the  United  States  Court,  the  p1aintifl& 
allege  themselves  to  be  citizens  of  Alabama,  and  defendant  to  be  a  citizen  of  the 
State  of  Louisiana,  and  a  resident  of  the  said  State,  and  within  the  jurisdictioo 
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of  the  said  United  States  Court.    They  farther  allege,  that  Hettinger  conceals        gubem 
hinuelf  to  avoid  being  cited,  and  has  property  within  the  jurisdiction  of  the  court.      Hovuran. 
The  affidaviU  at  the  foot  of  these  petitions  are  made  by  James  C.  Boiling,  as 
agent  of  the  plaintiflEs,  who  swears  to  the  debt,  in  each  instance,  and  also  that 
Adam  C.  HoUinger  conceals  himself  to  avoid  being  cited,  and  forced  to  answer 
the  suit  intended  to  be  brought  against  him. 

Writs  of  attachments  issued  in  both  cases,  which  were  executed  by  levying 
npon  certain  slaves.  These  suits  were  both  discontinued  on  the  22d  of  June, 
1854,  on  motion  of  the  council  of  plaintifb. 

On  the  same  day  (22d  of  June,  1854,)  the  present  suits  were  commenced  by 
the  filing  of  affidavits  for  attachments  in  the  Second  District  Court  of  New 
Orleans. 

The  affidavit  in  Gilbert's  case  is  made  by  the  plaintiff  himself ;  and  in  Kreb's 
case,  by  James  C.  Boiling,  as  the  agent  of  KrAs.  Both  affiants  swear  to  the 
amount  of  the  debt  iu  their  respective  suits  claimed  ;  and  that  Adam  C.  HoUin- 
ger resides  out  of  the  State  of  Louisiana. 

The  petitions  filed  the  next  day  in  each  case  also  set  forth  that  HoUinger  resides 
out  of  the  State  of  Louisiana. 

It  is  proved  that  HoUinger  has  been  a  resident  of  Mobile  county,  Alabama, 
for  twenty-two  years  past ;  that  James  C.  BoUing  was  the  specially  authorized 
agent  of  Gilbert  ilb  Krebs,  for  prosecuting  their  claims,  with  power  to  sign  at- 
tachment and  other  bonds ;  that  Boiling's  father  and  HoUinger  are  neighbors ; 
that  BoUing  has  been  raised  in  Mobile ;  that  Gilbert  <&  Krebs,  the  plaintiffs,  were 
also  residents  of  Mobile  county ;  that  the  slaves  were  seized  by  a  Deputy  Mar- 
shal of  the  United  States  in  the  parish  of  St.  John  the  Baptist,  and  brought  to 
New  Orleans  by  that  officer. 

The  following  are  admissions  made  upon  the  trial : 

''  [t  is  admitted,  attachments  issued  in  these  cases  from  the  United  States 
Court,  under  order  of  Hon.  Judge  McCaleb  ;  that  attachments  were  executed  ^ 
and  negroes  taken  into  possession  of  the  Marshal ;  that. petition  was  served  on  A, 
C.  HoUinger;  that  Messrs,  Marr,  as  counsel  for  HoUinger,  moved  to  have  tho 
attachments  set  aside  on  the  grounds  that  the  bonds  was  insufficient ;  that  /.  C. 
BoUing  had  no  authority  as  agent  to  sign  the  bonds  for  attachment,  that  the 
Circuit  Court  had  no  jurisdiction. 

"  There  was  annexed  an  affidavit  of  A,  B.  HoUinger  to  plea  of  jurisdiction,  that 
he  was  a  citizen  of  the  State  of  Alabama. 

"  That  the  rule  was  tried  before  tlie  court  and  submitted.  A  day  or  two  after- 
wards the  suit  was  discontinued. 

"  The  court  refused  to  try  on  rule  any  thing  but  the  question  of  formality  of 
attachment ;  that  the  question  of  jurisdiction,  and  all  other  questions,  were  re- 
served for  trial  on  the  merits. 

''  That  the  Marshal  had  ordered  his  keeper  to  release  the  n^roes  immediately 
after  the  discontinuance ;  that  after  the  receipt  of  the  order,  before  actual  delivery 
to  defendant,  the  negroes  were  seized  by  the  Sheriff,  on  the  attachment  issued 
from  the  court." 

The  evidence,  in  our  opioioo,  establishes  that  the  slaves  attached  in  these  suits, 
were  wrongfully  brought  within  reach  of  the  process  of  the  Second  District 
Court  of  New  Orleans. 

The  Circuit  Courts  of  the  United  States,  by  the  Judiciary  Act,  sec.  11,  have 
a  jurisdiction  limited  to  cases,  where  either  the  United  States  are  plaintiff,  or  an 
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OiumM  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  State,  where  the  suit  is 
HouDffon.      brought,  and  a  citizen  of  another  State. 

That  court  was,  therefore,  without  jurisdiction  of  a  suit  brought  by  a  citiaen 
of  Alabama  against  another  citizen  of  Alabama.  To  give  it  jurisdiction,  it  was 
incorrectly  alleged  in  plaintiff's  petitions,  addressed  to  the  Circuit  Court  of  the 
United  States,  that  Hollinger  was  a  citizen  of  Louisiana. 

The  process  of  that  court  ran  into  the  parish  of  St  John  the  Baptist,  where 
Hdlinger's  negroes  were. 

By  means  of  that  process,  they  were  levied  upon  in  that  parish,  and  removed 
to  New  Orleans,  the  place  where  the  court  is  held. 

Once  there,  the  suit  in  the  United  States  Court  is  discontinued,  and  simulta- 
neously process  issues  from  the  State  Court,  based  upon  the  truthful  allegatioD  of 
Hollinger  being  a  non-resident  of  Louisiana,  but  which  allegation  is  at  direct 
variance  with  the  allegations  made  previously  by  the  same  party  in  the  Fede- 
ral Court. 

Seizures  of  property  brought  about  like  those  in  the  present  controversy,  can- 
not be  maintained  by  this  court.  Vide  Powell  v.  McKeey  4  An.  108 ;  McKee  r. 
Anwnettf  6  An.  207 ;  Paradise  v.  Farmers*  and  Merchants*  Bank,  6  An.  710 ; 
Myers  v.  Myers,  8  An.  369. 

Neither  are  they  maintained  in  our  sister  States.  Vide  4th  Humpreys'  Tenn. 
Rep.  149  ;  24th  Wendall's  N.  Y.  Rep.  369  ;  12th  Pickering's  Mass.  Rep.  270. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court,  in  the  suits  of  Charles  A.  Gilbert  v.  Adam  C  Hollinger,  and  Jose^ 
Krebs  v.  Adam  C,  Hollinger,  be  reversed ;  that  the  writs  of  attachment  issued  in 
those  suits  be  dissolved,  and  the  suits  be  dismissed  at  the  costs  of  plaintifi  and 
api)ellees  in  both  courts.  And  it  is  lastly  ordered,  that  the  Clerk  of  this  conrt 
certify  this,  the  decree  of  this  court,  in  each  of  the  two  causes  of  Charles  A.  Gil- 
bert V.  Adam  C.  Hollinger,  No.  7925  of  the  docket  of  the  Second  District  Conrt 
of  New  Orleans ;  and  Joseph  Krebs  v.  Adam  C.  Hollinger,  No.  7927  of  the  doc- 
ket of  said  court,  upon  the  appeals  severally  taken  from  the  final  judgments  in 
those  cases  by  the  defendant  and  by  the  intervener,  which  appeals  are  docketed 
numbers  4735  and  4825  in  this  court 


Charles  Parlance  v,   Jean  Emile  Facres. 

Where  a  broker  or  agont  soils  a  note,  with  a  forged  cndorsemont  upon  H,  without  distclosing  lh«.'  fati  of 
his  agency,  or  the  name  of  his  principal,  ho  is  resiwwsiblc  for  the  amount,  with  legal  interest,  whwh 
•wsui  paid  for  tho  note. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
IV,  H,  Hunt  and  L,  Castera,  for  plaintiff.    H.  Griffon,  for  defendant  and 
appellant. 

Merrick,  C.  J.  The  defendant,  a  broker,  sold  to  the  plaintiff  a  note  for 
twelve  hundred  dollars  in  amount,  signed  by  H  A.  Lee,  containing  the  forged 
endorsement  of  a  responsible  party,  without  disclosing  the  name  of  his  principal, 
on  whose  account  he  procured  the  discount  of  the  paper.  The  proceeds  were 
eleven  hundred  dollars. 
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The  plaintiff;  having  discovered  the  forgery  after  the  drawer  of  the  note  had  pablawii 
absconded  and  the  note  had  matured,  broaght  this  suit  against  the  defendant  to  f^vhes. 
recover  the  amount  of  the  same,  with  costs  of  protest  and  interest. 

It  is  not  pretended  that  defendant  had  any  knowledge  of  the  forgery,  or  acted 
otherwise  than  in  good  faith. 

The  defendant  cited  one  John  T,  Clatf,  from  whom  he  alleged  he  received  the 
note  in  warranty,  said  Clay  also  being,  as  defendant  alleged,  a  broker,  and  acting 
for  parties  unknown  to  defendant 

Ciay  answered  the  call  in  warranty,  and  averred  that  he  was  a  note  broker, 
and  that  at  the  time  he  delivered  the  note  to  defendant,  the  latter  was  informed 
and  well  knew  that  the  warrantor  was  not  the  owner  of  the  note,  but  was  trymg 
to  sell  the  same  as  broker. 

The  defendant  discharged  Clay  as  warrantor,  and  placed  him  on  the  stand  as  a 
witness  at  the  conclusion  of  the  trial.  It  appears  from  his  testimony,  that  he 
handed  the  note  to  Faures  to  discount,  and  divided  the  brokerage  with  him ;  that 
he  received  the  proceeds  of  the  note  from  defendant,  and  paid  the  same  over  to 
Lee.  It  thus  appears,  that  it  was  only  after  the  call  in  warranty  was  dismissed, 
and  the  last  witness  examined,  on  the  trial  of  this  cause,  that  it  was  disclosed  who 
was  the  principal  of  these  brokers. 

Judgment  having  been  rendered  against  the  defendant,  for  the  note  and  eight 
per  cent  interest,  he  prosecutes  the  appeal. 

The  defendant  relies  upon  the  authority  of  a  case  decided  in  Maine,  to  the  effect 
that  one  dealing  with  a  person  whom  he  knows  to  be  a  broker,  may  be  presumed 
to  know,  from  the  nature  of  a  broker's  business,  that  he  is  acting  as  agent  for  a 
third  person ;  and  upon  Article  2985  of  the  Code,  as  decisive  of  this  case.  See 
29  Maine,  (16  Shep.)  p.  434. 

Plaintiff  contends,  that  inasmuch  as  defendant  did  not  disclose  the  name  of  his 
principal  at  the  time  of  the  transaction,  he  is  himself  bound  as  principal. 

This  court,  in  the  case  of  Bedford,  Breedlove  dt  Robeson  v.  Jacobs,  (a  case 
against  a  broker),  stated  the  law  in  these  words,  "  An  agent  cannot  discharge 
himself  from  responsibility,  on  the  ground  that  he  acted  for  another  in  making 
the  contract,  unless  he  shows  that  he  communicated  to  the  party  with  whom  he 
contracts,  his  situation  as  agent,  and  that  he  acted  so  as  to  give  a  remedy  over 
against  his  principal."    4  N.  S.  530. 

In  the  case  of  Nott  dt  Co,  v.  Papet,  this  court  made  this  remark,  "  We  do  not 
mean,  however,  to  say,  that  at  the  time  of  the  sale  the  broker  must  name  the 
owner  of  the  paper,  but  it  is  his  duty  to  make  known  to  the  purchaser  that  he 
does  not  sell  on  his  own  account"    15  La.  310. 

Mr.  Parsons  says,  an  agent  makes  himself  liable,  by  concealing  his  character 
as  agent    Parsons'  Merc.  Law,  p.  147. 

Mr.  Justice  titory  lays  down  the  doctrine  as  follows  :  "  A  person  contracting 
as  agent  will  be  personally  responsible  where,  at  the  time  of  the  contract,  he  docs 
not  disclose  the  fact  of  his  agency,  but  he  treats  with  the  other  party  as  being 
principal ;  for  in  such  case  it  follows  irresistibly,  that  credit  is  given  to  him  on 
account  of  the  contract  Thus,  a  factor,  or  broker,  or  other  agent,  buying  goods 
in  his  own  name  for  his  principal,  will  be  responsible  to  the  seller  therefor  in 
every  case  where  his  agency  is  not  disclosed."    Story  on  Agency,  {  266  and  267. 

In  the  case  before  us,  the  defendant  did  not  disclose,  at  the  time  of  the  s  le,  the 
fact  that  he  acted  as  agent  for  any  one ;  and,  until  the  last  witness  was  examined 
in  this  case,  it  does  not  appear  that  the  plaintiff  was  notified  of  any  other  person 
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Farlahqb  against  whom  he  could  direct  hia  action.  It  is,  therefore,  quite  clear,  withoot 
Faures.  going  farther*  than  this  court  went  in  the  two  cases  cited  from  our  reports,  that 
the  defendant  is  personally  responsible. 

We  do  not  find  that  the  Article  cited  from  the  Civil  Code  affects  the  case. 
Sec.  2981  C.  C. 

The  District  Court  has  fallen  into  an  error  in  signing  the  judgment  for  the 
price  of  the  note,  and  eight  per  cent,  interest  thereon.  It  should  have  been  for 
the  amount  paid  for  the  note,  and  l^al  interest  thereon. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  we  do  now  order,  adjudge  and 
decree,  that  the  plaintiff  do  recover  and  have  judgment  against  the  defendaot, 
Jean  Emile  Faures,  for  the  sum  of  eleven  hundred  dollars,  with  five  per  (»nt  ia- 
terest  thereon  per  annum,  from  the  sixth  day  of  October,  1857,  until  paid ;  tk 
defendant  paying  the  costs  of  the  lower  court,  and  the  plaintiff  those  of  appeal 
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State  v,  W.  Wilson  alias  Red  Bill — ^Benjahin  Mason,  Surety. 

Whore  tho  condition  of  the  bond  in  a  criminal  case  was  that  the  accused  "  should  personally  be  ud 
appear  before  the  District  Court  at  its  next  term  to  answer  certain  charges  brought  agaim>t  him,  tod 
should  not  dejNirt  without  the  leave  of  the  court  unfti  ike  Jinal  trial  and  convidion  or  aaquiaal  of 
the  accused ;  the  responsibility  of  tho  security  on  the  bond  is  at  an  cad  when  a  vcrdicl  of  guilty  is 
found  against  his  principal. 

The  accused  being  then  present  In  court  is,  after  the  conviction,  In  the  custody  of  the  aicrilT,  and  tbe 
security  cannot  be  made  liable  on  such  a  bond  because  the  accused  afterwards  made  his  cwape. 

APPEAL  from  the  District  Court  of  the  iParish  of  Jefferson,  Btirtkey  J. 
W.  T.  Scotty  District  Attorney,  for  plaintiff.    A,  N.  Ogden  <§  SSto>»6ttry, 
for  defendant  and  appellant 

Cole,  J.  The  following  is  the  statement  of  facts  agreed  upon  by  the  District 
Attorney  and  the  counsel  for  defendant : 

"  On  the  15th  June,  1858,  two  indictments  were  filed  against  Red  ^t//,-H)D6 
for  assault  and  battery,  and  the  second  for  violence,  &c.,  at  the  polls  on  electioa 
day.  He  was  arrested,  and  on  the  13th  June  was,  by  order  of  the  court,  admit- 
ted to  bail  in  the  sum  of  four  hundred  dollars  in  each  case,  and  the  Sheriff  of  the 
parish  was  authorized  to  take  the  bond." 

''  The  Sheriff  took  one  bond  for  the  sum  of  eight  hundred  dollars,  conditioned  for 
tho  appearance  of  the  accused  for  trial  on  both  charges,  assault  and  battery  and 
for  violence,  &c.,  at  election." 

"  Both  cases  were  assigned  for  trial  on  the  23d  of  June,  1858,  Wm.  Wilson 
alias  Red  Billy  was  tried  upon  the  indictment  for  violence  at  elections,  &c,  and 
was  found  guilty  by  the  jury.  The  other  case  against  the  same  party  was  con- 
tinued over  to  the  next  term  of  the  court." 

"  Shortly  after  his  conviction,  the  same  day,  and  while  the  conrt  was  engaged 
in  the  trial  of  another  case,  the  convicted  party,  Wilson  alias  Red  BiU,  made  his 
escape  from  the  court  room  and  left  the  parish  of  Jefferson." 

"  A  capias  was  issued  for  his  apprehension,  and  the  bonds  regularly  forfeited. 
He  has  been  since  arrested  and  was  sentenced  August  21st,  1858." 
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If  the  duty  of  the  Sherifif  was  not  to  have  taken  two  bonds,  the  taking  of  only  s^aw 

one  for  the  aggregate  sura  of  the  two  cannot  augment  the  responsibility  of  the  wiuion. 
security  in  either  of  the  cases.  If  the  accused  complied  with  the  bond  in  one  of 
the  cases  in  making  his  appearance,  and  did  not  in  the  other,  the  amount  of  the 
forfeiture  could  only  be  four  hundred  dollars.  The  District  Court  gave  judgment 
for  the  whole  amount  of  the  Dond,  and  Benjamin  Mason  the  surety,  has  alone 
appealed. 

The  judgment  of  forfeiture  of  the  bond  is  as  follows :  "  Saturday,  26th  June, 
1858,  the  court  this  day  ordered  the  Sheriff  to  produce  into  court  the  accused 
Hot.  Wilson  alias  Red  Bill,  to  receive  the  sentence  of  the  law  on  the  verdict  of 
the  jury,  finding  him  guilty  of  threats  and  violence  at  the  polls.  The  Sheriff  in- 
formed the  court  that  the  said  accused,  Wm,  Wilson,  could  not  be  found,  he  being 
a  fugitive  from  justice.  Whereupon,  on  motion  of  the  District  Attorney,  the 
bond  of  Wm,  Wilson  alias  Red  Bill,  made  returnable  on  the  23d  day  of  June, 
1858,  was  this  day  called,  when  it  appearing  that  the  said  Wm.  Wilson  has  not 
answered  and  has  failed  to  appear  according  to  the  conditions  of  his  bond,  his 
security  Benjamin  Mason,  was  thereupon  called  and  ordered  to  produce  instanter, 
in  open  court,  the  body  of  Wm.  Wilson,  as  he  has  bound  himself  to  do,  and  the 
said  security  having  failed  to  comply  with  this  the  condition  of  his  bond,  it  is 
ordered,  adjudged  and  decreed,  that  judgment  be  entered  in  solido  against  Wm. 
Wilson  alias  Red  Bill  as  principal,  and  Benjamin  Mason  as  surety,  in  the  sum  of 
eight  hundred  dollars  and  costs,  full  amount  of  the  bond  entered  into  by  them  in 
conformity  with  an  Act  of  the  Legislature  of  the  State  of  Louisiana,  entitled  an 
Act  relative  to  crimes  and  offences,  and  criminal  proceedings,  approved  14th 
March,  1855." 

It  is  evident  that  the  object  of  the  court  in  ordering  the  accused  to  be  called 
was  to  pass  sentence  upon  him  in  the  case  in  which  he  had  been  convicted,  and 
not  to  take  any  action  in  the  other  case,  for  that  had  been  continued  over  to  the 
next  term  of  court  on  the  23d  of  Juue,  three  days  previous  to  the  calling  of  the 
security  upon  the  bond.  After  the  continuance  the  accused  was  not  bound  to 
stay  for  the  case  which  had  been  continued.  If  two  separate  bonds  had  been 
taken  by  the  Sheriff,  as  one  of  the  cases  had  been  continued  until  the  next  term 
of  court,  it  is  clear  that  the  court  would  have  ordered  the  parties  to  the  bond  to 
be  called  only  upon  the  bond  which  had  been  given  for  the  appearance  of  the 
accused  in  the  case  in  which  he  had  been  found  guilty. 

Even  then,  if  the  accused  did  not  comply  with  the  part  of  the  bond  which 
related  to  his  appearance  in  the  case  in  which  a  conviction  had  been  obtained,  the 
bond  ought  only  to  have  been  forfeited  for  one-half  thereof. 

We  are,  however,  of  opinion,  that  the  accused  complied  with  his  bond  even  in 
the  prosecution  in  which  he  has  been  convicted,  and  that  the  judgment  must  be 
reversed  so  far  as  the  security  is  concerned,  for  the  accused  cannot  be  benefited  by 
our  judgment,  as  he  has  not  appealed. 

The  bond  sets  forth  that  Wilson  alias  Red  BUI,  as  principal,  and  Benj.  Mason 
as  surety,  are  indebted  in  solido  unto  the  Governor  of  the  State  in  eight  hundred 
dollars,  "  upon  condition,  nevertheless,  if  the  said  Wm.  Wilson  shall  personally 
be  and  appear  before  the  Third  Judicial  District  Court  of  the  State  of  Louisiana, 
to  be  held  at  the  town  of  CarroUton,  on  Wednesday,  the  23d  day  of  June,  A.  D. 
1858,  or  if  the  said  court  should  not  be  held  on  the  day  last  aforesaid,  then  on 
the  first  day  thereafter  that  the  said  court  shall  be  held,  then  and  there  to  answer 
unto  two  charges  brought  against  him  for  assault  and  battery,  and  threats  and 
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Stat*  violence  at  the  polls,  and  shall  not  depart  without  the  leave  of  the  court,  untU  the 
Wiwox.  final  trial  and  conviction  or  acquittal  of  the  said  Wm.  Wilson,  and  shall  keep  the 
peace  in  the  mean  time ;  then  this  recognisance  to  be  void,  otherwise  to  remain  in 
full  force  and  eflfect." 

The  accused  was  in  the  custody  of  his  security  according  to  this  bond  until  the 
verdict  of  the  jury  pronounced  him  guilty,  but  after  that  his  responsibility  ended. 
Tlic  accused  was  in  the  court  room  when  he  was  convicted  and  did  not  depart 
therefrom  until  a  short  time  after  his  conviction. 

Blackstone  says,  if  the  jury  find  the  accused  guilty,  he  is  then  said  to  be  con- 
victed of  the  crime  whereof  he  stands  indicted,  which  conviction  may  accrue  two 
ways,  either  by  his  confessing  the  offence  and  pleading  guilty,  or  by  his  being 
found  so  by  the  verdict  of  his  country.  Blackstone,  Book  IV,  p.  362.  After 
trial  and  conviction,  the  judgment  of  the  court  regularly  follows,  unless  suspended 
or  arrested  by  some  intervening  circumstance.    Blackstone,  Book  IV,  p.  365. 

Chitty  declares,  that  in  order  to  urge  the  disability  against  a  witne^  with 
effect,  it  is  necessary  to  prove  the  record  of  the  judgmenty  as  well  as  conviction,  lest 
any  objection  should  have  defeated  it  in  arrest  of  judgment ;  and  the  admission  of 
the  witness  himself  will  not  suffice,  without  a  copy  both  of  the  judgment  and  contic- 
lion.  Chitty  on  Criminal  Law,  vol.  1 ,  p.  601.  When  the  prisoner  is  convicted  by  tie 
jury,  ho  is  put  aside  from  the  bar,  to  await  the  delivery  of  his  sentence.  Chitty 
vol.  1,  p.  648.  When  the  defendant  has  been  found  guilty  in  the  court  of  King's 
Bench,  it  is  necessary  that  four  days  should  elapse  between  the  convittion  and 
judgment.     Chitty  vol.  1.  p.  653. 

It  is  evident  from  the  authorities,  that  the  conviction  was  perfectly  accom- 
plished, when  the  jury  rendered  the  verdict  of  guilty.  The  obligation  of  the 
bond  was  that  the  accused  should  be  then  present  in  court.  He  was  there  present 
and  did'  not  depart  until  a  short  time  afterwards.  The  security  is  not,  therefore, 
liable  upon  his  bond. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  part  of  the  judgment 
which  condems  Benjamin  Mason  as  surety  to  pay  eight  hundred  dollars  and  costs 
in  solido  with  Wm.  Wilson  alias  Red  Bill  as  principal,  be  avoided  and  reversed, 
so  far  as  said  Mason  is  concerned,  reserving  to  the  State  the  right  of  action,  if 
any  such  she  have,  for  one-half  of  the  bond  in  the  case  which  was  continued,  in 
the  event  of  the  default  of  the  accused  to  comply  with  the  conditions  thereof. 

Merrick,  C.  J.,  concurring.  Without  expressing  an  opinion  upon  the  bond, 
under  the  admissions  in  the  record,  I  prefer  to  put  my  concurrence  on  the  case  of 
the  State  v.  Hammill,  6  An.  257. 

liAND,  J.,  concurring.  In  my  opinion,  the  judgment  of  the  lower  court  should 
have  been  for  four  hundred  dollars  instead  of  eight  hundred. 

Upon  the  grounds  of  the  arrest^  senteiice,  and  punishment  of  the  accused,  sulfs^ 
sequently  to  his  escape,  I  concur  in  the  judgment. 
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Mrs.  LuciNDA  Pendarvis  v.  Iverson  J,  Wall. 

At  A  sale  of  sacoesskm  property,  a  creditor  c^  the  sncoession  cannot  tender,  in  payment  of  the  price  of 
property  aiUudicated  to  him,  the  claims  which  he  may  luve  against  the  Buoceeaion. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  Bealef  J. 
G.  W.  Watterson  and  H.  Duncanf  for  plaintiff  and  appellant.     C  /.  Brad- 
ley,  for  defendant. 

CoLB,  J.  This  is  an  action  brought  by  plaintiff  against  the  administrator  of 
Samud  Patterson's  estate  and  the  Sheriff  of  the  parish  of  Livingston,  to  injoin 
them  from  selling  certain  property,  consisting  of  a  parcel  of  land  and  slaves,  on 
the  ground  that  she  is  the  owner  of  the  same  under  a  former  adjudication. 

After  the  usual  formalities,  the  administrator  obtained  an  order  directing  the 
SherifT  of  Livingston  to  sell  certain  property  of  the  succession  for  cash.  On  the 
day  of  sale,  the  plaintiff  was  the  last  and  highest  bidder  for  the  said  land  and 
slaves,  and  on  the  same  day  she  tendered  to  the  Sheriff  and  to  the  administrator 
clidms  against  the  estate  to  the  amount  of  eleven  hundred  and  fifty  dollars,  in  part 
payment  of  the  purchase  price  of  said  land  and  negroes,  reserving  to  herself  the 
right  to  retain  in  her  hands  the  balance,  one  hundred  and  fifty  dollars,  until  a  full 
and  final  settlement  of  the  estate  of  said  Patterson,  her  deceased  husband,  and  un- 
til her  rights  were  adjudicated  upon. 

Her  claims  consisted  of  three  items. 

1.  One  thousand  dollars  under  the  homestead  law. 

2.  One  hundred  dollars,  the  amount  of  a  donation  in  cash  made  to  her  child, 
Samuel,  by  one  McLaiighlin,  and  received  by  Patterson  in  his  lifetime  for  the  use 
and  benefit  of  said  child. 

3.  Fifty  dollars,  being  the  expenses  caused  by  the  funeral  of  Patterson, 

The  Sheriff  and  administrator  refused  to  receive  these  claims  in  payment  as 
cash,  and  to  allow  her  to  retain  any  part  of  the  price  as  a  creditor  of  the  estate. 
The  Sheriff  proceeded  to  advertise,  on  a  twelve  months  credit,  the  property  which 
had  been  adjudicated  to  plaintiff,  and  was  about  to  sell  the  same,  when  his  further 
action  was  arrested  by  an  injunction. 

Upon  the  trial,  the  District  Judge  considered  the  grounds  for  this  injunction 
insnfficient,  and  dissolved  it. 

Plaintiff  has  appealed. 

It  appears  to  us  immaterial,  whether  the  sale  was  one  to  pay  debts  of  the  snc- 
oession, or  for  any  other  purpose,  so  far  as  the  tender  of  these  claims  is  concerned. 
Plaintiff  had  never  been  recognised  as  a  creditor  of  the  estate,  and  her  rights  atnd 
those  of  her  children,  under  the  homestead  law,  had  never  been  adjudicated  upon. 
Even  if  she  had  been  recognised  as  a  creditor,  we  are  unaware  of  any  law  which 
permits  a  mere  creditor,  and  not  an  heir,  to  retain  any  portion  of  the  price  at  a 
cash  sale,  to  satisfy  the  claims  such  creditor  may  hold  against  the  estate.  If,  in 
this  case,  as  was  probably  the  fact,  the  administrator  was  proceeding  to  sell  the 
property,  under  an  order  which  was  given,  for  the  purpose  of  procuring  funds  to 
pay  the  debts  of  the  estate,  plaintiff,  even  if  she  had  been  an  heir,  could  not  have 
tendered  these  claims  in  payment,  but  would  have  been  obliged  to  pay  cash  for 
her  purchases.  If  creditors  of  an  estate  had  the  right  of  tendering  their  claims 
in  payment,  in  a  sale  like  the  present,  it  would  be  almost  impossible  to  settle  an  j 
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PmiAsni  estate  without  the  greatest  delay  and  cost.  The  administrator  would  be  obliged. 
Waul  od  the  day  of  sale,  to  determine  upon  the  validity  of  every  claim,  where  the  clums 
had  not  been  previously  presented,  and  often  sales  would  be  obliged  to  be  de- 
ferred to  enable  the  administrator  to  obtain  information  as  to  the  rights  of  the 
creditors. 

It  is  also  insisted,  that  the  Sheriff  should  have  tendered  pbiintiff  a  title  and 
made  a  demand  upon  her  for  the  price  of  the  adjudication. 

Such  demand  and  tender  were,  under  the  circumstances  of  this  case,  unneces- 
sary. The  plaintiff  did  not  wait  for  the  Sheriff  to  demand  of  her  the  price,  hot 
she  herself  tendered  payment,  but  not  as  the  law  directed.  She  c^fered  claims 
that  could  not  be  received,  and  proffered  to  accept  the  property  on  impossible 
conditions. 

After  the  refusal  of  the  Sheriff  to  accept  her  tender  of  payment  in  the  claims, 
she  did  not  offer  to  pay  him  in  cash. 

As  she  herself  offered  to  pay,  but  only  in  a  certain  way,  and  as  the  Sheriff  re- 
fused to  take  any  thing  but  cash,  which  she  declined  giving,  it  would  have  been 
useless  in  him  to  have  made  an  express  demand  upon  her.  The  only  effect  of  the 
demand  on  his  part  would  have  been,  if  she  had  not  paid,  to  have  put  her  in  de- 
fault, and  to  have  authorized  him  to  have  proceeded  with  the  sale.  When,  how- 
ever, she  herself  offers  to  pay,  there  then  is  no  necessity  for  a  demand,  for  she  then 
proposes  to  do  voluntarily  what  is  the  object  of  the  demand.  Her  offer  showed 
that  she  was  willing  to  pay  the  adjudication  in  one  way  and  in  no  other,  and 
an  express  demand  of  her  of  payment,  after  this,  would  have  been  without  effect ; 
for  she  had  already  shown  that  she  would  not  pay  cash,  by  declining  to  offer  it 
when  the  Sheriff  reftised  to  accept  anything  but  cash.  Neither  was  the  Sheriff 
obliged,  under  the  circumstances  of  this  case,  to  wait  any  particular  time,  to  see 
if  she  would  comply  with  the  terms  of  the  sale,  for  it  would  have  been  nseleeB 
after  her  refusal  upon  the  day  of  sale  to  pay  cash. 

Judgment  a&med,  with  costs  of  appeal. 


14    450; 
49    9n| 


The  State  op  Louisiana  v.  George  Porno. 

Where  the  defendeni  was  indicted  for  on  €u$avU  with  an  attempt  to  commit  a  rape,  and  tiler  havinf 
pleaded  to  the  indictment,  was  released  upon  a  bond,  in  which  he  and  bis  aeGorttles  bound  them- 
selves that  he  should  appear  and  answer  to  the  charge  of  rape.  Hdd :  Hist  such  a  conditioo  onder 
the  circumstances  of  this  case  ritlated  the  bond. 

APPEAL  from  the  District  Court  of  the  Parish  of  Livingston,  BeaU,  J. 
M,  F.  Carter,  District  Attorney,  for  State.    H.  Duncan,  tor  defendaotB  and 
appellants. 

Merrick,  C.  J.  The  defendant,  Fomo,  was  indicted  for  an  assault  with  an 
attempt  to  commit  a  rape. 

The  District  Judge  ordered  a  capias  to  issue  for  the  arrest  of  the  accused. 

After  the  accused  had  pleaded  to  the  indictment,  the  court  ordered  the  case  to 
be  continued  and  the  prisoner  to  be  enkrged  by  the  Sheriff  on  his  giving  bond 
conditioned  according  to  law  in  the  sum  of  fifteen  hundred  dollars.  The  Sheriff 
took  a  bond  from  the  accused  subscribed  by  two  sureties,  in  which  there  was  no 
reference  to  the  indictment,  and  the  offence  is  described  as  that  of  rape.    The 
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eondition  of  the  bond  is  in  these  words,  viz :  '*  Now  the  above  obligation  is  snch,  s»n 
that  whereas  the  above  bonnd  G.  W,  Fomo,  has  been  arrested  by  virtue  of  an 
Older  from  the  honorable  Eighth  Jadicial  District  Court,  State  of  Louisiana,  on 
the  charge  of  committing  a  rape.  Now,  therefore,  if  the  said  G.  fP.  Fomo  shall 
well  and  truly  appear  at  the  next  term  of  the  aforesaid  court,  to  be  held  in  the 
courthouse  in  the  town  of  Springfield,  parish  aforesaid,  on  the  first  Monday  of 
May,  1858,  and  shall  continue  from  time  to  time,  and  Irom  day  to  day  in  term 
time,  to  answer  said  charge,  and  shall  abide  the  decision  of  the  court,  then  this 
obligation  to  be  null  and  void,  otherwise  to  stand  in  full  force  and  virtue." 

At  the  May  term  1858,  the  court  was  in  session  on  Monday,  the  third  day  of 
May.  On  Thursday  the  accused  and  sureties  having  been  called  upon  the  bond, 
the  case  was  laid  over  until  the  following  day  to  enable  the  sureties  to  make  their 
objection  to  the  bond.  On  Friday,  the  seventh  of  May,  the  proof  was  adminis- 
tered and  judgment  rendered  upon  the  bond  against  the  principal  and  sureties  m 
tolido. 

The  same  day,  the  jury  having  been  discharged,  the  accused  presented  himself, 
demanded  a  trial,  and  that  the  judgment  should  be  set  aside,  and  that  a  jury 
should  be  summoned  for  the  following  week  to  try  him.  The  motion  being  re- 
fused, the  accused  and  his  sureties  appeal. 

The  first  question  presented  by  the  appellants  is,  that  the  bond  is  void,  because 
there  was  no  such  charge  pending  agunst  the  accused  as  that  for  which  he  was 
bound  to  appear  and  answer. 

The  objection  would  not  be  fatal  if  the  bond  contained  any  reference  to  the 
indictment,  or  if  the  bench  warrant  referred  to  in  the  bond  had  been  produced, 
and  it  had  there  appeared  that  the  accused  had  been  arrested  upon  a  bench  war- 
rant issued  upon  an  indictment  for  an  assault  with  an  attempt  to  commit  a  rape. 
State  Y,  Smith,  B  An.  411. 

The  bond  would  also  have  been  sufficient  if  it  had  contained  either  of  the  usual 
conditions,  ''  and  not  to  depart  thence  without  leave  of  the  court  first  obtained,"  or 
"  and  to  answer  such  matters  and  things  as  shall  be  objected  against  him  on  be- 
half of  the  State."  State  v.  Cole,  12  An.  471.  State  v.  Martel,  3  Rob.  22.  1 
Chitty,  Criminal  Law,  105. 

But  the  bond  does  not  refer  to  the  indictment  and  there  is  nothing  in  the  record 
to  which  the  bond  refers,  from  which  it  can  be  inferred  that  the  sureties  had  any 
reason  to  suppose  that  the  accused  was  admitted  to  bail  for  any  other  offence  than 
that  specified. 

The  crime  of  rape,  and  an  assault  with  intent  to  commit  rape  are  essentially 
difl^ent,  one  is  punishable  with  death,  and  the  other  by  imprisonment  at  hard 
labor  not  to  exceed  two  years. 

The  bond  therefore,  according  to  its  terms,  has  not  been  forfeited.  The  accused 
has  not  been  called  upon  to  answer,  nor  the  sureties  to  produce  his  body  to  an- 
swer a  charge  of  rape.  The  offence  upon  which  he  was  called  to  answer  was  one 
for  which  the  sureties  had  not  bound  themselves.    State  v.  Wooten,  4  An.  515. 

It  is  with  reluctance  that  we  allow  objections  of  this  kind  to  prevail,  but  under 
authorities  the  present  appears  to  be  well  taken. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  in  fiivor 
of  the  defendants,  as  in  case  of  non-suit 
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.       Certain  Inhabitants  of  Melpomene  Street  r.  Cmr  of  New  Orleaxs. 

114    462 

I  6g  104  1  ipi^Q  ^^^y^  ^  g^  corporation,  has  control  over  the  pnblto  places  and  highwiors  within  itit  booads,  and  it  ■ 
lOS  sm'  ^^^  province  of  the  corporation,  and  not  of  a  Judicial  tribunal,  to  determine  what  improvements  shall 
'  be  made  In  the  streets  and  canals  of  the  city. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
C.  Rosdius,  and  T.  H.  Howard,  for  plainti£b.    /.  G.  Miekd,  for  defendaDt 
and  appellant. 

CoLB,  J.  The  object  of  this  suit  is  to  proeare  the  abatement  of  what  the 
plainti£&  consider  a  naisance,  known  as  the  Melpomene  Canal,  or  drain,  by  cod- 
demning  the  corporation  of  New  Orleans  to  constmct  sach  works  as  will  Becuic 
a  walled  or  cemented  side  and  channel,  and  an  unbroken  paved  sarfaoe. 

There  was  jndgment  condemning  the  city  to  abate  the  niiisaiioe  within  a  reih 
eonable  time. 

The  city  has  appealed. 

It  appears  that  the  Melpomene  Canal  is  a  draining  canal,  and  not  used  f<.r  uaj 
other  purpose ;  it  dmins  a  large  part  of  the  npper  portion  of  the  First  District. 
The  city  has  it  cleaned  out  every  three  or  four  years.  The  witnesses  state,  that 
the  canal  has  existed,  to  their  knowledge,  for  twenty  or  thirty  years.  Mr.  Averif 
knew  the  canal  thirty  yean  ago,  when  its  neighborhood  was  oomparativriy  a 
field;  he  states  that  improvements  began  in  the  neighborhood  about  twenty 
years  ago. 

The  evidence  shows  it  would  increase  the  value  of  property  fifty  per  cent  <m 
each  side  of  the  canal,  if  it  were  covered. 

The  witnesses  consider  the  canal  to  be  a  nuisance. 

We  are  of  opinion  that  the  relief  demanded  cannot  be  granted  by  this  court 

This  canal  has  for  over  thirty  years  been  a  drain  for  a  part  of  the  city.  Those 
who  purchased  property  in  its  vicinity,  knew  that  this  drain  existed.  They  paid 
less  for  the  property  on  account  of  the  existence  of  this  canal,  and  it  does  not 
seem  to  be  very  equitable  for  them  to  force  the  city,  at  its  own  expense,  to  oon- 
struct  works  for  the  covering  of  the  canal  and  for  its  improvement,  which  will 
angmrat  the  value  of  their  property  fifty  per  cent 

The  city,  as  a  corporation,  has  confxol  over  the  public  places  and  hi^wajB 
within  its  bounds,  and  it  is  the  province  of  the  corporation,  and  not  of  a  judicial 
tribunal,  to  determine  what  improvements  shall  be  made  in  the  streets  and  caaab 
of  the  city. 

If  any  works  be  oonstmoted  by  the  corporation  at  its  own  cost,  it  is  the  tax- 
payers who  furnish  the  necessary  amount  of  money,  and  it  is  not  for  courts  of 
justice  in  a  case  like  the  present,  to  force  the  dty  to  be  at  a  great  expense  to 
cover  a  draining  canal  which  has  existed  over  thirty  yean,  in  order  to  beoefit 
those  who  bought  property  near  it,  with  a  full  knowledge  of  its  existence  and  its 
offensive  character,  as  a  drain  for  a  part  of  the  city. 

The  improvement  of  the  city  is  left  to  the  wisdom  and  discretion  of  the  muii- 
cipal  authorities,  and  courts  have  not  the  power  to  usurp  their  preH^tives  and 
to  do  what  the  Legislature  has  imposed  upon  them. 

If  they  neglect  their  obligations,  othen  can  be  elected  in  their  place,  and  tliBS 
it  is  in  the  power  of  the  inhabitants  of  the  city  to  abate  the  nuisance,  if  soch  it  be. 
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Tin  canal  does  not,  however,  appear  to  be  a  nniaanoe  in  tbe  legal  mms  of  the 
word.  It  is  intended  for  a  drain,  and  it  is  neceasary  that  canals  should  exist  for  Nnr  ommAm. 
the  porpoees  of  drainage.  Offensive  things  may  occasionally  bo  thrown  in,  bnt 
this  is  inevitable,  in  a  large  city,  in  despite  of  the  prohibitions  of  ordioaoces.  If 
phuntift  considered  the  canal  a  nuisance,  they  onght  not  to  haveporehaaed  along* 
its  sides,  for  it  has  been  in  its  present  condltifMi  for  twenty-one  years  and  more. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  jadgmenl  be  avoided 
and  reversed ;  that  there  be  jodgment  in  favor  of  defendant  against  the  demand 
of  plaintiffi,  and  that  plaintifis  pay  the  costs  of  both  courts. 


Reuben  Sleade  et  al.  v,  Patne  ft  HARmsoBr. 

IB  order  to  raUartt  the  ownen  of  icomIb  from  rospcoatbllity,  tlwr«  martboAdeliirery  od  the  wbarf  t9 

some  person  authorisod  to  receive  the  goods,  or  some  ad  most  be  done,  wfaicfa  to  mi  equivalent  to 

a  deliyery. 
In  order  to  oonstitnte  a  delirery,  there  mnsi  be  a  notice  given  to  the  conslgnee/aod  s  reafloiaiMe  time 

given  htan  to  nnko  the  nsoal  and  neoesBary  prepanUkxia  to  receive  the  goods. 
Ibe  manner  of  delivering  the  goods,  and  ODoseqaontly  the  period  at  which  the  respoBSibiUty  of  the    f 

master  and  owners  will  cease,  depend  upon  the  customs  of  particular  places,  and  the  osaipB  of  par-  / 

ticular  trades. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggkttmt  <^- 
Singieton  d  Cladc,  for  plaintifi  and  appdlants.    P.  E,  Bmfordy  for  defen- 
dants. 

GoLV,  J.  FlaintiA  instituted  this  suit  for  the  recovery  of  fieigfat  on  cotton 
consigned  to  the  defendants,  whereupon  the  latter  reconvened,  daiming  the  value 
of  five  bales  of  cotton,  which,  they  allege,  plaintilb  fitiled  to  deliver  to  them. 

There  was  ju^ment  in  favor  of  plaintiff  for  the  freight,  and  against  him  on 
the  reconvifntional  demand.    He  has  appealed. 

In  order  to  reKeve  the  owners  of  vessels  from  responsibility,  there  must  be  a 
delivery  on  the  wharf  to  some  person  authorized  to  receive  the  goods,  or  some 
act  which  is  equivalent  to,  or  a  substitute  for  it.  3  La.  226,  Kohn  d  Bordier  v. 
Fackard;  "Hie  Salmon  Falls  Manu/aduring  Company  v.  The  Bark  Tangier, 
American  Law  Beg.,  June  number,  1858,  p.  505 ;  Parsons  on  Contracts,  1  vol., 
pp.  670,  671,  Note  C.  and  p.  673 ;  Northern  v.  WUHamSy  Phittips  A  Co^  6  An. 
679. 

In  order  to  constitute  the  delivery,  it  is  not  sufficient  to  unload  the  vesBel  and 
place  the  goods  upon  the  wharf;  there  must  also  be  a  reasonable  notice  to  the 
consignee,  giving  him  time  to  make  the  usual  and  necessary  preparations  to 
receive  the  goods.  The  manner  of  delivering  the  goods,  and  consequently  the 
period  at  which  the  responsibility  of  the  master  and  owners  will  cease,  depend 
upon  the  custom  of  particular  places,  and  the  usage  of  particular  trades.  Abbott 
on  Shipping,  p.  378  ;  Amer.  Law  Beg.  p.  507. 

There  was  not,  in  the  present  case,  such  a  ddivery  as  to  relieve  the  boat  from 
liability. 

The  only  notice  given,  except  so  tar  as  the  consignees  were  aware  of  the  con- 
signment by  the  newspapers  and  their  own  bills  of  hiding,  was  to  Mike  Hynes, 
the  receiving  clerk  of  the  press,  where  Payne  dt  Harrison  store  their  cotton.  It 
is  not  shown  that  the  hitter  saw  the  notice  in  the  papers  of  the  arrival  of  the 
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boat  and  the  names  of  the  consignees,  or  that  they  received  any  bill  of  tading 
faywe.         for  the  cotton  now  In  contestation. 

/  Conceding  that  notice  to  Hynes  wonld  have  sufficed,  on  the  groand  that  he  wm 
the  agent  for  snch  pnrpoee  of  the  consignees,  still  a  reasonably  sofficient  time  did 
not  elapse  between  the  notice  and  the  disappearance  of  the  five  bales  of  cotUm, 
to  liberate  the  common  carrier  firom  liability  for  their  loas. 

The  consignee  is  not  obliged  to  accept  delivery  of  goods  at  the  moment  he  is 
informed  they  are  ready  for  delivery,  but  is  entitled  to  a  reasonable  tame  for  pre- 
paring to  carry  them  away.  Particularly  must  such  be  case  in  a  port  like  thst 
of  New  Orleans,  with  reference  to  steamboats.  Several  of  these  often  arrive  at 
once,  with  large  consignments  to  the  same  house.  If  all  goods  were  at  their  risk 
at  the  moment  they  were  informed  they  were  ready  for  delivery,  it  would  woric  i 
serious  inconvenience. 

On  Saturday  afternoon,  about  sundown,  Hynes  went  and  asked  Hodgfon,  who 
was  employed  to  discharge  the  steamboat,  if  he  had  any  cotton  for  him.  It  thu 
appears  that  the  boat  had  given  him  no  direct  notice,  until  he  went  to  inqniic 
personally. 

Hodgson  showed  him  the  cotton  of  defendants,  and  asked  him  to  take  it  away. 
He  replied,  that  he  had  but  four  drays  and  could  take  only  twenty  bates  that 
evening.    Hynes  took  twenty  bales  away  at  that  time. 

From  the  evidence  of  the  plaintiff's  own  witness,  it  was  about  sundown,  when 
he  informed  Hynes  the  cotton  was  ready  for  delivery. 

If  Hynes  had  not  taken  away  any  of  the  cotton,  the  boat  could  not  have  con- 
plained,  because  he  was  notified  at  the  time  when  the  business  of  the  day  was 
about  closing. 

The  next  day  was  Sunday ;  Hynes  was  not  obliged  to  take  them  away  on  tbat 
day,  for  it  is  considered  a  day  of  rest  If  this  could  be  considered  a  ddivefy, 
then  there  would  be  no  safety  for  the  commercial  community.  The  agent  of  a 
boat  might  notify  the  consignee  in  the  nif^t  or  on  Sunday,  that  his  goods  were 
ready  for  delivery,  but  at  such  times  it  is  almost  impossible  to  procure  laborers, 
and  the  goods  would  be  exposed  to  be  stolen  and  to  be  injured  by  the  weather. 

It  is  true  that  the  boat  binds  itself  to  deliver  the  goods  at  the  port  of  New 
Orleans  to  the  consignee,  but  this  contract,  like  every  other,  most  be  supposed  to 
impose  upon  the  boat  the  obligation  of  carrying  out  its  contract  in  such  a  way, 
that  the  spirit  of  the  contract  may  not  be  violated. 

The  obligation  of  delivering  the  goods  to  the  consignee,  carries  with  it  that  of 
delivering  them  at  such  time  that  the  consignee  can  get  laborers  to  haul  them 
away,  and  not  at  midnight,  on  Sunday,  or  some  other  day  of  public  rest  It  is 
the  duty  of  the  boat  to  exercise  a  watch  over  the  goods,  after  notice  is  given  at  a 
proper  moment,  for  the  time  which  is  reasonably  necessary  for  hauling  then  away. 

After  the  expiration  of  this  reasonable  time,  if  sickness  or  any  accident  pro- 
vents  the  hauling  away  of  the  goods,  the  boat  is  no  longer  liable  as  a  comffloo 
carrier,  but  as  a  bailee  on  deposit. 

At  eleven  o'clock  on  Monday  morning  the  remainder  of  the  cotton  was  still 
upon  the  wharfs  Hodgson  at  that  time  saw  Hynes  taking  away  cotton  that  had 
arrived  by  another  boat  Hodgson  went  to  Hynes  and  asked  him  to  give  him  a 
receipt  for  the  cotton,  if  he  did  not  intend  to  haul  it  He  answered,  he  would  be 
down  directly  and  haul  it  way.  He  declined  giving  a  receipt  At  two  o'clock, 
upon  the  same  day,  (Monday,)  Hynes  was  there  to  carry  away  the  cotton,  but 
could  only  find  one  bale,  five  being  missing. 

/Google 


Digitized  by' 


NEW  ORLEANS.  MAY.  1859.  455 

As  notice  was  first  given  on  Saturday  night,  and  a  day  of  rest  intervened  be-  s«ad« 
tween  them  and  Monday,  the  notice  may  be  considered  to  have  been  given  on  Patxe. 
early  Monday  morning,  that  the  cotton  was  ready  for  delivery.  Hodgson  testifies, 
that  it  is  a  custom  to  keep  a  watch  on  cotton  until  it  is  hauled  away.  His  ask- 
ing for  a  receipt  shows  that  he  did  not  consider  it  as  delivered.  He  says,  that  he 
put  a  watchman  over  the  cotton  on  Sunday  night  ** as  usual"  and  that  he  always 
takes  a  receipt  from  the  receiving  clerk  for  cotton. 

Hynes  testifies  it  was  12  M.,  on  Monday,  when  Hodgson  told  him  he  had  the  six 
bales,  being  the  remainder  of  the  shipment,  ready  for  him.  Hodgson  wished  him 
to  give  him  a  receipt  for  them  and  to  take  his  word  they  were  there  ;  this  depo- 
nent declined  to  do,  but  told  him  as  soon  as  the  drays  returned,  he  would  re- 
ceive them.  As  soon  as  the  drays  returned,  deponent  sent  for  the  six  bales.  The 
discharging  clerk,  Hodgson,  then  told  him  there  was  but  one  bale  to  be  found ; 
deponent  took  that  bale,  and  has  never  received  the  remaining  five  bales.  At  the 
time  deponent  received  this  last  bale,  there  was  considerable  cotton  on  the  levee, 
of  the  cargo  of  the  Planter,  which  had  not  been  delivered. 

Deponent  says,  that  the  custom  which  prevails  in  discharging  and  delivering 
cotton  in  New  Orleans,  is  this :  The  party  to  take  and  haul  away  the  cotton,  as- 
certains from  the  boat's  manifest  on  her  arrival,  the  number  of  bales  and  their 
marks  intended  for  his  press.  He  commences  to  haul  away  the  cotton  when  it  is 
pat  upon  the  levee,  as  soon  as  practicable.  From  the  numbers  and  different 
marks,  it  is  impossible  for  the  draymen  to  know  positively  whether  he  has  all  his 
cotton  until  toward  the  last. 

His  cotton  very  frequently  gets  mixed  up  with  the  piles  for  other  presses  :  it  is 
not,  in  consequence,  the  custom  to  give  a  receipt  for  the  cotton,  until  the  dray* 
man  is  satisfied  that  he  has  all  which  he  has  to  take  away.  It  is  on  this  receipt 
that  the  freight  is  collected.  No  house  would  pay  the  freight  without  this  re- 
ceipt, unless  under  certain  circumstauces,  and  with  the  guaranty  of  the  boat 

Hynes,  in  his  cross-examination,  testifies,  that  he  did  not  go  to  the  Planter  ear- 
ly on  Monday  morning,  because  he  had  to  go  to  get  cotton  from  the  steamboat 
Eclipse,  which  had  arrived  before  the  Planter.  He  did  not  put  extra  drays  to 
haul  away  the  six  bales  from  the  Planter,  because  the  cotton  had  not  been  longer 
on  the  levee  than  usual.  He  considers  the  usual  time  for  cotton  to  remain  on 
the  levee,  to  be  forty-eight  hours,  after  it  is  assorted  and  the  parties  notified,  and 
if  he  does  not  call  for  it,  he  considers  it  the  duty  of  the  boat  to  have  it  stored  or 
given  to  the  wharf-master. 

Hynes  further  testifies,  '*  I  looked  at  the  manifest  of  the  boat,  the  day  she  ar- 
rived, and  saw  the  cotton  conmgned  to  the  defendants  and  took  the  marks,  and 
asked  the  derk  if  he  could  give  me  the  cotton  that  day ;  he  said  he  could  not,  as 
it  was  not  sorted,  and  on  the  next  day,  I  hanled  away  the  twenty  bales."  He 
further  testified,  that  it  was  too  late  on  Saturday  evening  to  get  drays  to  haul 
away  more  than  the  twenty  which  he  was  enabled  to  haul  away,  becaose  he  had 
four  drays  to  spare  from  the  steamer  Eclipse,  for  one  load  that  afternoon. 

Plaintifib  did  not  introduce  any  evidence  to  controvert  the  customs  of  the  port 
New  Orleans,  us  to  the  delivery  of  cotton.  If  it  were  possible  so  to  have  done, 
there  wonki  have  heen  no  difficulty  in  establishing  the  contrary. 

We  are,  therefore,  of  opinion,  that  by  the  custom  and  usage  of  the  port  of 
New  Orleans,  the  consignee  was  not  guilty  of  any  laches,  and  that  the  responsi- 
bility of  the  boat  was  not  ended,  when  the  cotton  was  demanded  by  the  consignee. 

Judgment  affirmed,  with  costs. 
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W.  C.  Broadwell  v.  p.  M.  Kelly. 

Ab  exception  Uk«ii  by  a  defendant  to  a  petition,  on  the  grounds  that  hia  name  has  been  incorrocCl^ 

stated,  viU  be  regarded  aa  ft-ivoloos,  when  hiatrae  name  is  not  diaclosed. 
A  frivolooB  exception  cannot  prevent  a  oaoao  from  being  pat  at  Issue,  when  an  ansirer  liw  been  fUM 

with  the  exception. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Jforgon,  J. 
ClaHt  «ft  Bayne,  for  plaintiff.    Hyams,  Labatt  d&  Jonast  for  defendant  and 
appellant 

CoLv,  J.  The  plaintiff  is  the  payee  of  two  promissory  notes  signed  by  the 
defendant,  aader  the  name  of  P.  M,  Kelly, 

The  defendant  excepted  to  the  petition,  on  the  ground  that  his  name  is  incor- 
rectly given,  and  that  he  is  not  bound  to  answer  until  the  same  be  oorrecUy 
stated,  and  he  further  alleged,  that  in  case  the  exception  be  overruled  and  not 
otherwise,  then  he  pleads  a  general  denial,  Ac. 

The  ease  was  fixed  for  trial,  and  there  was  judgment  oyermling  the  exception 
and  in  favor  of  plaintiff's  demand. 

Defendant  has  appealed,  and  insists  that  his  exception  ought  to  have  been  fixed 
for  trial  before  the  fixing  of  the  cause  upon  its  merits. 

It  appears  that  the  cause  was  fixed  for  a  certain  day.  The  exception  was  fri- 
volous, because  defendant  did  not  disclose  his  true  name,  if  an  erroneous  one  had 
been  given  by  plaintiff. 

The  District  Judge  had  the  right  to  order  the  exception  to  be  tried  upon  the 
same  day  with  the  merits,  if  he  considered  it  frivolous. 

Besides,  defendant  did  not  object  at  the  time  it  was  fixed,  or  apply  for  a  con- 
tinuance, if  he  were  not  ready  for  trial.  A  frivolous  exception  cannot  prevent  a 
eause  from  being  at  issue,  when  an  answer  has  been  filed  with  the  exception. 
7%e  latter  has  no  real  existence,  and  may  be  overruled  at  the  trial. 

Judgment  affirmed,  with  costs. 


E.  H.  Dix  V.  A.  J.  TuLLY  &  Co. 


Abroker  to  vbnn  a  note  was  given  to  sell,  being  ta  lawfbl  paasesskm  of  It,  has  the  rigtil  to  ptodge  ft. 
The  pledgee  «r  the  note  has  the  r^ht  to  demand,  and  reoelye  the  monej  doe  on  it,  and  to  am  Ibr  tt 

in  hia  own  aame. 

APPEAL  from  the  Sixth  District  Conrt  of  New  Orleans,  EggUgUm,  J. 
WapUi  4t  ExutiSy  for  plaintiff  and  appellant,  Simimds  ift  Fenner,  fbr  defen- 
dant 

Lavd,  J.  A  promissory  note  drawn  by  the  plaintiff  for  the  mm  of  $400, 
payable  to  the  order  of  Joseph  Bruneau,  and  by  hun  endoned  in  blank,  was 
plaeed  in  the  hands  of  GoJbraitk,  a  broker,  to  be  sold.  The  broker  ddiverod  the 
note  to  the  defendants  in  fledge,  for  a  loan  of  money.  The  note  was  paid  at  nu^ 
tirity  by  the  plaintiff,  who  sues  to  recover  back  the  amonnt  paid,  on  the  groond 
of  error  in  law  and  in  fact. 
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There  was  jadgment  for  the  defendants  and  the  plaintiff  has  appealed.  Da 

Galbraith  was  in  lawful  poeseasion  of  the  note,  and  had  ike  paufer  of  pledging         toilt. 
a,  as  well  as  of  selling  it,  so  as  to  bind  the  rights  of  the  owner,    Storji^n  Bail- 
ments, {  296. 

The  defendants,  the  pledgees  of  the  note,  had  the  right  to  recover  and  receive 
tlie  money  dae  on  it,  and  to  sue  for  it  in  their  own  name.  lb.  321.  A  payment 
of  the  note  to  defendants  was,  therefore,  valid.    C.  C.  Art  2136. 

The  plaintiff  was  legally  bound  to  pay  the  note  to  the  defendants,  and  th«« 
<20Eiseqnently  could  have  been  no  error  in  making  payment  to  them. 

It  is,  therefore,  ordered,  acyudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


Succession  of  J.  J.  Kercheval. 


A  draft  taken  in  part  payment  of  the  price  of  property  sold,  does  not  novate  the  debt  bo  as  to  cause  th 

seller  to  lose  bis  prlrllego  upon  the  property  sold. 
Okecks  are  assimilated  to  bills  of  excbange,  and  the  same  rules  govern  both  with  r^ard  to  the  necessity 

of  demand,  protest,  and  notice  of  protest. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Singleton  A  Clack,  for  plaintiff  and  appellant     Whittaker  A  Fellows,  for 
defendants. 

YooBHiEs,  J.  The  administrator  of  the  estate  of  /.  /.  Kercheval,  is  appellant, 
from  a  judgment  of  the  District  Court,  maintaining  the  oppositions  filed  to  his 
tableau  of  distribution  by  Thomas  R,  Smith  and  Joseph  H.  Harvey, 

1.  Thomas  R.  Smith,  classed  as  an  ordinary  creditor,  claims  the  vendor's  privi- 
lege over  the  proceeds  of  the  steamer  Selma,  one  undivided  fourth  of  which  he 
Bold  to  the  deceased,  who,  in  part  consideration  or  payment  of  the  purchase,  exe- 
cuted and  delivered  to  his  vendor  a  draft  upon  R.  W,  Adams  dk  Co, 

The  administrator  contends  that  the  debt  was  novated,  and  the  vendor's  privi- 
lege destroyed  in  consequence.  The  evidence,  however,  does  not  show  on  the 
part  of  the  deceased  and  of  the  opponent,  the  least  intention  to  extinguish  one  by 
another  obligation ;  and,  in  fact,  the  draft  was  given  in  part  consideration  for  the 
purchase  of  the  steamer.  The  case  of  /.  H,  Gails  v.  Schooner  Osceola,  does  not 
apply  in  this  instance. 

2.  Joseph  H.  Harvey  claims  to  be  an  ordinary  creditor  for  the  amount  of  a 
check  drawn  by  the  deceased,  for  the  sum  of  9344  55,  in  favor  of  R,  F.  NichoUs 
A  Co,,  on  the  Exchange  Bank  of  Horace  Bean  A  Co,;  and  he  alleges  that  he  be- 
came the  purchaser  of  the  check  at  the  Sheriff's  sale  of  the  effects  of  the  insol- 
vent estate  of  jR.  F.  Nicholls  &  Co, 

There  is  no  evidence  that  the  check  was  presented  for  payment  and  protested  ; 
nor  that  the  drawer  had  funds  in  the  hands  of  the  drawee.  It  was  the  duty  of 
the  holder  of  the  check  to  prove  these  facts  in  order  to  save  his  recourse  upon 
the  drawer  and  the  indorser. 

Greenleaf  says :  "  But  in  the  case  of  a  bankers  check,  the  drawer  is  treated  as 
in  some  sort  the  principal  debtor  ;  and  he  is  not  discharged  by  any  laches  of  the 
holder,  in  not  making  due  presentment,  or  in  not  giving  due  notice  of  the  dishonor, 
unless  he  has  suffered  some  injury  or  loss  thereby ;  and  then  only  pro  tanto.    And 
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s^omioK  ow  the  burden  of  proof  is  upon  the  holder  to  show,  as  part  of  his  case,  that  no  dam- 
age has  accrued  or  can  accrue  to  the  drawer  by  his  omission  of  any  earlier  de- 
mand or  notice ;  or,  in  other  words,  that  his  situation,  as  regarded  the  drawer, 
remains  as  it  was  at  the  time  of  the  dishonor."  Vide  Story  on  Promissory  Notes, 
22492,  498 ;  3  Kent  Com. 

Checks  are  assimilated  to  bills  of  exchange,  and  the  same  roles  govern  both 
with  regard  to  the  necessity  of  demand,  protest,  and  notice  of  protest  5  An. 
304,  Barbour  y.  Bagon.  The  claim  of  Joseph  H,  Harvey  was,  therefore,  errooe- 
onsly  allowed  by  the  court. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended  in  this  respect ;  that  the  claim  of  Joseph  H.  Harvey  be  disallowed 
and  rejected,  as  in  case  of  non-suit ;  that  the  said  Harvey  pay  one-half  of  the 
costs  of  appeal,  and  the  costs  of  his  opposition  in  the  District  Court ;  that  the 
administrator  of  the  estate  of  /.  /.  KenJieval,  deceased,  pay  the  other  half  of  the 
costs  of  appeal ;  and  that  in  all  other  respects  the  judgment  of  the  District  Court 
be  affirmed. 


McKleroy  &  Bradford  v.  Southern  Bank  of  Kentuckt. 

The  acceptance  of  a  bill  of  exchange  admits  the  genuincnefls  of  the  drawer's  signatnre,  and  where  an 
acceptor  has  paid  to  a  UmaJUU  holder  of  a  forged  draft  or  hill,  having  no  notice  of  the  forgery,  bo 
cannot  recover  back  the  money  paid. 

Bui  whore  a  party  becomes  the  holder  of  soeh  a  draft,  before  ft  has  been  accepted,  and  when  the  Ion 
had  ahready  attached.  It  was  accepted,  and  paid,  and  the  acceptors,  immediately  opoa  asoerfttalag 
the  fact  of  $be  forgery,  gave  notice  of  this  fact  to  the  holders — Held :  That  sach  a  case  is  aa  excep- 
tion to  the  general  rule,  and  the  acceptors  are  not  estoppod  flrom  proving  the  forgery,  and  reooveriog 
tlie  money  they  had  paid  through  error. 

APPEAL  firom  the  Fourth  District  Ck>urt  of  New  Orleans,  Price,  J. 
Ciark  d  Baym^  for  plftinti£&  and  appellants.    Thomas  Huntan,  for  defen- 
•dante. 

Land,  J.    The  evidence  in  this  case  establishes  the  Mowing  fiM^  vis : 

The  phuntifiB  were  the  factors  of  James  Smith,  a  cotton  plants,  residing  in  <he 
State  of  Arkansas.    One  John  Zimmer,  who  had  for  a  few  months  been  a  private 
tutor  in  8mith*s  family,  assuming  the  name  of  John  Bdmontjforged  a  draft  on  the 
plaantift,  in  the  name  of  SmUh,  as  follows : 
4(986.  ''  Homestead,  November  5th,  1857. 

On  the  15th  December,  1857,  pay  to  the  order  of  John  BdmaiU  mne  Imih 
dred  and  eighty-six  doUars,  value  received,    and  charge  the  same  to  the  ac- 
count of  Ja8.  Smith. 
To  Messrs.  McKleroy  A  Bradford,  New  Orleans,  La.'' 

Zimmer  also  forged  a  letter  of  introduction,  in  the  name  of  Smxtih  to  SkeiwU 
4t  Son,  of  Louisville,  Kentucky,  as  follows : 

''  Homestead,  Nov.  5th,  1857. 
Messrs,  Shotwell  dt  Son. 
Gentlemen : 

I  introduce  to  you  Mr.  John  Belmont,  a  gentleman  who  resided  in  my  &mily  u 
our  tutor.    Having  been  sick,  he  is  now  travelling  to  improve  his  health.  I  g&ve 
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lijm  a  dnfb  on  McKleroy  ^  Bradford,  my  oommiasioD  honae  in  New  Orleans,      McKubot 
which  he  is  desirous  to  get  cashed  in  your  city.    If  you  can  give  Mr.  Bdmont   s.  Bamkot Kt. 
any  assistance,  by  perhaps  recommending  my  draft,  as  Mr,  Belmont  is  a  stranger 
in  your  city,  and  not  yet  fully  recovered,  yon  will  greatly  oblige  me. 
I  am,  gentlemen,  yours  respectfully, 

Jambs  Smith." 

The  house  of  Skattodl  dt  Son  had  been  in  correspondence  with  James  Smith  for 
about  twelye  years ;  and  being  deceived  by  the  forger,  endorsed  the  draft  for  the 
purpose  of  enabling  the  holder  to  n^otiate  it  The  draft  bearing  the  endorse- 
ments of  John  Belmont  and  of  Shottoell  ^  Son,  was  presented  for  discount  at  the 
Branch  of  the  Southern  Bank  of  Kentucky,  and  being  considered  good,  was  pur- 
chased by  the  bank.  The  draft  was  remitted  to  the  Louisiana  State  Bank,  with 
the  following  additional  endorsement  upon  it — ^  Pay  to  jR.  /.  Palfrey,  cashier, 
J,  B,  Alexander,  cashier,'*  The  draft  thus  endorsed,  was  presented  to  plaintiffi( 
for  acceptance  by  the  Louisiana  State  Bank,  and  was  accepted  on  the  last  of  No- 
vember, or  first  of  December,  and  was  paid  at  maturity,  on  the  eighteenth  of 
December,  1857,  by  the  plaintifib  to  the  agent  of  the  Southern  Bank  of  Ken- 
tucky. In  January,  1858,  James  Smith,  being  in  the  city,  made  known  to  the 
plaintiff,  upon  an  examination  of  his  account  with  them,  that  the  draft  was  a 
forgery.  Mr,  Shotwell,  of  the  house  of  Shotvfdl  dt  Son,  was  in  this  city  at  the 
time,  and  was  immediately  sent  for,  and  the  fact  of  forgery  communicated  t»  him. 
On  the  9th  of  January,  1858,  the  plaintiflGs  gave  formal  notice  by  letter,  of  the 
forgery,  to  A.  L.  Shottcell  dt  Son,  to  the  Southern  Bank  of  Kentucky,  and  also 
the  Louisiana  State  Bank. 

This  suit  was  instituted  by  the  plaintififs  to  recover  back  the  money  paid  on  tho 
draft,  on  the  ground  of  payment  in  error. 

There  was  judgment  for  the  def^dant,  and  the  plaintifis  have  appealed. 

The  District  Judge  held,  that  the  acceptance  of  a  bill  of  exchange  admits  the 
geuuineneas  of  the  drawer's  signature,  and  that  where  an  acceptor  has  paid  to  a 
bona  fide  holder  of  a  forged  draft  or  bill,  having  no  notice  of  the  foigery,  he  can- 
not recover  back  the  money  paid,  although  the  forgery  is  established  by  the  most 
condusive  evidence.  And  where  one  of  two  innocent  persons  must  suffer,  he  who 
has  misled  the  other,  or  has  omitted  his  duty,  must  bear  the  loss. 

These  principles  of  law  are  well  established,  and  admit,  perhaps,  of  neither 
doubt  nor  controversy,  and  if  applicable  to  this  case,  must  determine  the  rights 
of  the  parties. 

The  defendant  became  the  holder  of  the  draft,  before  it  was  accepted  by  the  plain- 
tiffs, and  before  they  had  any  knovdedge  of  its  existence,  and  consequently,  before 
the  defendant  had  ctny  right  of  action  against  them  for  its  recovery.  The  plain- 
tifls,  therefore,  had  done  no  act  which  induced  the  defendant  to  believe  the  signa- 
ture of  the  drawer  to  be  genuine,  at  the  time  the  bill  vxis  purchased.  How,  then, 
can  it  be  said  that  the  defendant  purchased  the  bill  on  the  faith  of  the  plaintiffs* 
acceptance,  or  on  their  guarantee  of  the  genuinenes  of  the  drawer's  signature  ?  Or 
how  can  it  be  said  that  the  plaintiffe  misled  the  defendant  at  the  time  of  the  pur- 
chase of  the  bill,  or  was  then  guilty  of  the  omission  of  any  duty  toward  the  defen- 
dant as  the  purchaser  of  the  bill? 

If  the  defendant  had  purchased  the  bill  on  the  foith  of  the  acceptance  of  plain- 
tiff, or  had  sustained  any  loss  in  consequence  of  their  negligence,  we  would  have 
no  difficulty  in  affirming  the  judgment  of  the  lower  court ;  but  such  are  not  the 
facts  made  known  to  us  by  the  record. 
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HoKmor  The  defendant  purchased  the  bill  on  the  faith  of  the  endorsement  of  Skatvdl  S 

8.  BajcxovKt.  Son,  which  was  a  warranty  of  the  genuineness  of  the  drawer's  signature  to  tiie 
bank ;  and  there  is  no  good  reason,  why  the  accidental  payment  made  by  the 
plaintiff  should  inure  to  the  benefit  of  the  defendant. 

Mr.  Ohitty  says  on  this  subject,  '*  if  he  (the  holder)  thought  fit  to  rely  on  the 
bare  representation  of  the  jHirtyfrom  whom  he  took  U,  (the  bill),  there  is  no  reason 
that  he  should  profit  by  the  accidental  payment,  when  the  loss  had  already  atUuhei 
upon  himself,  and  why  he  should  be  allowed  to  retain  the  money,  when,  by  u 
immediate  notice  of  the  forgery,  he  is  enabled  to  proceed  against  all  other  parties, 
precisely  the  same  as  if  the  payment  had  not  been  made,  and  consequently,  the 
payment  to  him  has  not  in  the  least  altered  his  situation,  or  occasioned  any  delay 
or  prejudice.  It  seems  that,  of  late,  upon  questions  of  this  nature,  these  latter 
considerations  have  influenced  the  court  in  determining  whether,  or  not,  the 
money  shall  be  recoverable  back ;  and  it  will  be  found,  on  examining  the  dder 
cases,  that  there  were  faOs  affording  a  distinction,  and  that  upon  attempting  to 
reconcile  them,  they  are  not  so  contradictory  as  might  on  first  view  have  been 
supposed."    Chitty  on  Bills,  4^4. 

The  ikcts  in  this  case  afford  the  distinction  to  which  Mr.  Chitty  refers,  and  takes 
the  case  out  of  the  general  rule,  which  prevents  the  acceptor  of  a  bill  of  ezchaoge 
from  recovering  back  the  money  paid  in  cases  of  forgery  of  the  drawer's  signa- 
ture. 

I  The  loss  had  already  attached,  before  the  biU  was  either  accepted  or  paid,  and  the 
acceptors  gave  immediate  notice  to  the  defendant,  and  Shotwdi  S  Son,  after  &soe^ 
taining  for  the  first  time,  from  James  Smith,  in  whose  name  the  bill  was  drawn, 
the  fact  of  forgery. 

The  evidence  shows,  that  plaintiffs  accepted  the  bill,  in  the  language  of  the  wit- 
ness, ''  chiefy  through  the  respectability  of  the  channels  through  which  it  come." 
It  is,  therefore,  difficult  to  conceive  upon  what  principle  of  equity  or  right  the 
defendant  can  be  permitted  to  retain  the  money  paid  in  error  by  the  pUintiflb, 
upon  the  facts  of  this  case.  No  authority  applicable  to  the  particular  dram- 
stances  of  this  case  has  been  cited  by  the  defendant's  counsel,  and  we  have  no 
hesitation  in  reversing  the  judgment  upon  the  authority  of  Mr.  Chitty,  above 
quoted. 
I  In  a  case  like  the  present,  the  acceptor  is  not  estopped  from  proving  the  fo^ 

I       gery  ofthebill. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed, 
that  the  plaintii&  do  have  and  recover  of  the  defendant  the  sum  of  nine  hundred 
and  eighty-six  dollars,  with  five  per  cent,  per  annum  interest,  fi^m  the  18th  day 
of  December,  1857,  with  costs  in  both  courts. 
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State  v.  W.  G.  Bunoer. 

An  opinion  formed  and  oxpressed  by  a  Jaror  in  a  criminal  caae,  which  Is  based  wholly  upon  rumor, 
and  when  there  is  no  bias  or  prc^adlce  in  the  mind  of  the  Juror,  is  not  a  disqoaliflcation. 

The  Jurisdiction  of  the  Sapreme  Oburt  being  limited  to  questions  of  law  in  criminal  cases,  it  most  ap- 
pear clearly  by  a  bill  of  exceptions  to  the  reftasal  of  the  Jadge  to  sostaln  a  challenge  of  a  Juror  for 
caoso,  that  no  qoestton  of  thei  but  one  purely  of  law  was  presented' for  decision. 

The  statutes  regulating  the  arrest  and  commitment  of  persons  accused  of  crimes  and  misdemeanors, 
do  not  require  the  previous  examination  of  a  prisoner  before  a  commiting  magistrate,  in  order  to  au- 
thorise the  GrandJary  to  Inquire  into  the  matter  and  find  a  bill  of  indictment. 

Where  the  regular  seesioo  of  a  court  is  adjourned  over  by  order  of  the  Judge  at  chambers,  the  Jurors 
summoned  for  the  first  week  of  the  court,  are  bound  to  attend,  and  serve  for  the  first  week  of  the 
actual  session  of  the  court  thus  adjourned  over. 

The  accused,  In  a  criminal  case,  is  not  entitled  to  service  of  the  list  of  talesmen. 

Where  a  Juror  can  be  challenged  for  cause,  the  right  must  be  exercised  befbre  the  Juror  is  sworn,  and 
a  verdict  cures  the  defect 

Where  the  Jury  cannot  be  oHnpIeted  by  talesmen  trom  among  the  bystanders,  recourse  may  be  had 
to  other  persons  not  within  the  presence  of  the  court. 

The  ol^eetlon  was  stated  in  the  bill  of  exceptions  to  the  refbsal  of  the  Judge  to  grant  a  new  trial,  that 
such  talesmen  were  summoned  during  the  time  the  court  was  adjourned— ffeU ;  That  there  was  no 
error  In  the  ruling  of  the  court  below,  and  that  if  any  complaint  was  made  by  the  accused  against 
the  Sheriff  for  want  of  impartiality  in  summoning  such  talesman,  it  was  a  matter  of  fact  to  bo  sub- 
mitted to  the  Judge,  and  rested  tai  bis  sound  discretion. 

The  Judge  may  properly  refbse  to  charge  the  Jury  as  requested  by  counsel,  on  the  ground  that  the 
charge  asked  for  is  the  same  in  substance  with  that  alreadv  given,  with  the  only  diflbrence  of  being 
shaped  in  a  manner  calculated  to  mislead  the  Jary. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Farrar,  J. 
E,  W,  Mcise,  Attorney  General,  for  the  State.     T,  S,  Crawford,  for  defen- 
dant and  appellant 

YooRHiBs,  J.  The  defendant  was  indicted,  in  the  year  1856,  for  the  murder 
of  his  wife,  found  guilty  and  sentenced  to  death.  Having  appealed  to  the  Su- 
preme Court,  in  session  at  Munroe,  he  succeeded  in  obtaining  a  reversal  of  this 
judgment ;  and  the  case  was  remanded  for  a  new  trial.    11  An.  607. 

A  new  indictment  for  the  same  ofience  was  preferred  against  him  in  the  Dis- 
trict Court    He  then  obtained  a  change  of  venue,  was  tried,  again  found  guilty,        < 
and  was  sentenced  to  death. 

We  will  now  consider  the  questions  of  law  presented  by  the  numerous  bills  of 
exception,  which  the  prisoner  has  taken  to  the  rulings  of  the  court  below : 

I.  There  is  a  complaint  with  r^ard  to  the  service  of  the  venire ;  the  bill  of 
exception  states,  '<  that  no  list  of  tiie  jury,  who  were  to  pass  on  his  trial,  had  been 
delivered  to  the  accused  two  entire  days  before  that  time." 

The  record  does  not  show  that  this  party  ever  complained  that  an  informal 
and  irr^^lar  list  of  jurors  were  ever  served  upon  him,  nor  does  the  District  At- 
torney, in  his  brief,  concede  this  point. 

The  Sheriff,  in  his  return,  states,  that  **  he  served  on  the  prisoner  a  certified  list 
of  the  jury  for  the  first  toedt  of  the  venire  factas,  who  were  liable  to  service 
AS  PETIT  JURORS."  It  Ib  truc,  the  same  bill  of  exception  sets  up  as  a  matter  of 
grievance,  that  the  District  Judge  admitted  the  introduction  of  parol  evidence, 
"  to  prove  that  the  list  of  jurors  served  on  the  accused,  was  made  out  after  cer- 
tain jurors  had  been  excused."  Apart  from  the  manifest  inconsistency  that  we 
find  in  this  bill  of  exceptions,  with  r^pvrd  to  the  fact  of  the  service  of  the  venire, 
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STAn         we  most  confess  oar  inability  to  see  the  practical  effect  of  the  second  objectioiL 
BuvGB.       There  woald  be  some  meaning  in  it,  had  the  prisoner  rested  his  complaint  npoo 
the  ground,  that  the  list  of  jurors  served  upon  him,  was  not  sach  a  one  as  the 
law  contemplates.    As  he  has  not  done  this,  we  mnst  overrule  this  bill  of  excep- 
tion. 

II.  A  jaror  by  the  name  of  G.  W.  Waugh  was  challenged  for  cause  by  the 
accused,  on  the  ground  that  he  had  formed  and  expressed  an  opinion  as  to  the 
guilt  of  the  accused.  The  objection  was  overruled ;  but  it  appears  that  the  jo^ 
ror  did  not  sit  on  the  trial  of  this  case. 

This  juror,  being  sworn  on  his  wnr  dire,  states :  That  he  has  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner ;  that  he  has  heard 
a  good  deal  said  about  this  case,  the  evidence  of  which,  however,  he  has  not 
heard ;  that,  after  hearing  the  evidence,  he  can  give  a  (air  and  impartial  verdict ; 
that  he  has  heard  the  accused  himself  speak  of  the  case ;  that  he  is  of  opinion 
that  the  accused  is  guilty ;  and,  finally,  that  he  has  no  prejudice  or  opinion  whidi 
will  prevent  him  from  doing  impartial  juatioe  after  having  heacd  the  testimoDy. 

We  will  not  disturb  this  ruling  of  the  District  Judge  in  this  instance,  he 
several  reasons.  Was  the  opinion  of  the  juror  based  wholly  upon  rumor  ?  Or 
wholly  upon  the  narrative  of  the  accused  himself?  Or  partly  ou  both  7  Now aa 
opinion  predicated  upon  rumor,  when  there  is  no  bias  or  prejudice  in  the  mind  of 
the  juror,  is  not  a  disqualification.  On  the  other  hand,  if  this  opinion  is  based 
on  the  statement  of  the  prisoner,  the  objection  would  seem  to  come  more  proper- 
ly from  the  District  Attorney. 

The  apparent  hardship,  in  this  case,  consists  in  the  fact,  that  the  juror  stated 
that  he  believed  the  prisoner  guilty ;  but  then,  he  does  not  say  that  his  opinion  is 
based  on  the  declarations  of  the  prisoner,  nor  on  rumor.  And,  although  from  his 
answers,  one  or  the  orther,  or  perhaps  both  of  these  elements,  must  have  pre- 
sided in  the  formation  of  his  opinion,  there  was  clearly  presented  for  abjudica- 
tion, a  question  of  fact,  which  the  inferior  court  akme  could  decide.  Was  that 
opinion  based  upon  rumor  ?  Was  it  based  on  the  declarations  of  the  priscwer? 
Or  was  it  the  result  of  both? 

This  was  a  matter  of  fieMst,  which  had  to  be  weighed ;  and  it  is  not  made  appa- 
rent by  bill  of  exceptions,  that  in  so  doing,  the  District  Judge  violated  any  known 
rule  of  law  applicable  to  the  instance,  or  applied  in  its  solution  a  ruling  of  doubt- 
ful applicability. 

The  jurisdiction  of  this  court  being  limited  to  questions  of  kw  in  criminal 
cases,  it  is  obvious  that  we  cannot  review  the  action  of  the  court  below  in  this 
matter,  without  trespassing  on  the  fads ;  and  that  is  another  reason  why  tlie 
ruling  of  the  District  Judge  in  refusing  the  challenge  for  cause  of  the  juror,  6. 
W,  Waughy  should  not  be  disturbed.    13  An.  491. 

We  may  add  that,  as  this  juror  did  not  sit  in  the  case,  and  as  it  does  not  ap- 
pear that  the  defendant  thereby  exhausted  his  peremptory  challenges,  we  are  un- 
able to  perceive  the  nature  of  the  injury,  which  clums  redress  at  our  hands. 

With  r^^ard  to  the  other  jurors  challenged  for  cauae,  to  wit,  /.  S.  BuggfH^nr 
ry  Maddox  and  B,  S.  Simms,  it  appears  that  their  opinion  was  based  wholly  up- 
on rumor,  and  that  they  were  open  to  conviction.  It  is  true  that  /.  &  Bugg 
stated,  in  answer  to  the  question :  "  Would  circumstantial  evidence,  di&rent 
from  what  you  have  heard,  change  your  opinion  of  the  case"  ?  '*  I  think  not" 
But  at  the  same  time,  he  made  the  statement  that/'  he  could  judge  of  this  case 
as  of  a  case  about  which  he  had  heard  nothing,  and  formed  no  opinion."   Tbe 
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jaror  evidently  misapprehended  the  pnrport  of  the  qnestion  propounded  to  him         **" 
relative  to  circomstaQtial  evidence,  tlie  nature  of  which  was  probably  nnfamitiar 
to  him. 

It  was,  however,  pecnliarly  within  the  province  of  the  court  below,  to  deter- 
mine whether  the  fiicts  elicited  from  the  juror,  on  his  voir  dire,  were  such  as  to 
warrant  the  conclusion  that  the  juror  was  or  was  not  open  to  conviction  ;  and, 
if  the  accused  was  under  the  impression,  that  in  so  doing,  an  error  or  mistake  of 
law  had  been  committed  to  his  detriment,  it  was  incumbent  upon  him  to  present 
his  grievance  in  a  tangible  form.  As  this  bill  of  exception  does  not  point  out 
the  error  of  law  complained  of,  (and  this  remark  applies  to  the  challenge  for  cause 
of  the  other  jurors,)  we  are  exposed,  in  sustaining  it,  to  review  an  opinion  of  the 
District  Judge,  which  possibly  may  have  been  the  solution  of  a  mere  question  of 
fiict,  conceding  the  law  to  be  as  stated  by  the  defendant's  counsel.  Let  us  add 
that  of  these  four  jurors,  the  only  one  who  sat  in  the  case  was  Henry  Maddox, 
who  was  clearly  qualified  to  do  so. 

It  is  the  duty  of  parties,  in  a  criminal  prosecution,  to  set  up  their  grievances 
on  appeal  to  this  court,  so  that  it  can  safely  exercise  its  jurisdiction,  without 
being  exposed  to  violate  the  constitutional  provision  upon  this  subject.  See  the 
case  of  State  v.  Brunetto,  13  An.  45,  and  the  authorities  there  quoted.  See 
opinion  of  0.  J.  Merrick,  in  case  of  State  v.  Henderson,  13  An.  491. 

III.  The  accused  made  a  motion,  in  the  court  below,  that  the  District  Attor- 
ney be  ordered  to  elect  on  which  of  the  two  indictments  for  the  same  offence,  he 
would  prosecute.  No  bill  of  exception  was  taken  to  the  ruling  of  the  District 
Judge,  upon  the  rejection  of  this  application. 

Besides,  the  motion  to  elect  can  be  exercised  only  with  reference  to  the  impro- 
per insertion  of  different  counts  in  the  same  indictment.  Wharton's  Criminal 
Law,  p.  190,  ed.  1852. 

lY.  The  regular  pannel  of  jurors  having  been  set  aside,  on  the  application  of 
the  prisoner,  he  cannot  now  be  listened  to,  when  he  contends  that  the  bill  of  in- 
dictment preferred  against  him,  should  have  been  presented  by  the  Orand  Jury 
thus  discharged. 

v.  The  next  ground  of  complaint  is,  that  the  prosecution  originated  before 
the  Grand  Jury,  without  previous  preliminary  investigation  before  a  committing 
xnagistrate. 

The  statues  r^^ting  the  arrest  and  commitment  for  crimes  and  misdemeanors, 
do  not  require  a  previous  examination  of  the  prisoner,  in  order  to  authorize  the 
Grand  Jury  to  inquire  into  the  matter.  Indeed,  the  discharge  of  the  prisoner  by 
the  committing  magistrate,  would  never  be  seriously  opposed  as  precluding  the 
action  of  the  Grand  Jury.  Besides,  it  is  the  common  law  practice,  and  a  prac- 
tice invariaUy  Mowed  in  tiiis  State,  and  never  before  questioned,  that  prose- 
cutions may  originate  in  the  Grand  Jury.    Chitty  Cr.  L.  p.  163. 

y  I.  The  defendant's  counsel  urge  that  the  reception  of  illegal  evidence  by  the 
Grand  Jury,  vitiates  the  indictment  But  it  does  not  appear  by  bill  of  excep- 
tion how  the  law  has  been  violated  in  this  respect,  in  the  case  at  bar ;  nor  in 
what  respect  the  District  Judge  has  misconstrued  or  misapplied  the  law.  We 
have  nothing  to  do  with  the  statement  of  facts  which  we  find  in  the  record,  on 
this  branch  of  the  case. 

YU.  The  r^ular  session  of  court  for  the  parish  of  Madison,  having  been  ad- 
journed over  for  two  weeks  by  the  written  order  of  the  District  Judge  at  cham- 
bers, and  the  jury  o/  the  first  week  ordered  to  attend  accordingly,  the  prisoner 
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stais         challenged  the  array  on  the  groand,  that  their  term  of  service  had  expired  by 
BuKQHt        law.    The  District  Court  properly  overruled  this  objection. 

The  court  was  not  in  session  the  first  and  second  weeks.  These  jurors  did  not 
serve,  or  even  attend  court  during  that  time ;  and  the  District  Judge  properly 
held  that,  in  contemplation  of  law,  the  first  week  of  the  actual  session  of  court, 
was  that  during  which  the  jurors  first  enlisted  had  to  attend  court  and  serve  in 
that  capacity. 

YIII.  The  accused  was  not  entitled  to  service  of  the  list  of  talesmen  ;  this  is 
not  an  open  question.     State  v.  Reeves,  II  An.  686. 

IX.  The  iSheriff  having  summoned  the  talesmen  out  of  the  presence  of  the 
court,  and  when  the  court  adjourned  over  from  day  to  day,  it  is  contended  that 
the  persons  so  summoned  were  not  bystanders,  and  as  such  not  liable  to  serve  as 
jurors.  The  counsel  states  in  his  brief:  ''  On  this  point,  I  am  aware  that  the 
later  American  decisions  have  greatly  relaxed  the  English  common  rule,  bat  con- 
tend that  Louisiana  has  adopted  the  common  law  of  England  as  it  stood  in  1805, 
and  that  the  late  innovations  on  this  well  established  principle  of  the  common 
law,  do  not  apply  to  this  State." 

The  rule  is  undoubtedly  as  laid  down  by  the  counsel ;  but  it  is  obvious,  that  if 
the  jury  cannot  be  completed  by  summoning  bystanders,  recourse  may  be  had  to 
other  persons  not  within  the  presence  of  the  court  The  bill  of  exoeptioos  does 
not  set  this  matter  right  before  the  court,  and  we  are  bound  to  presnme,  in  the 
absence  of  proper  evidence  to  the  contrary,  that  the  District  Judge  and  the  ofll- 
cers  of  court,  did  their  duty  on  this  occasion.  If  the  Sheriff  did  not  act  with 
impartiality  toward  the  accused,  as  the  latter  complains,  that  was  a  matter  of 
fact  which  ought  to  have  beea  submitted  to  the  District  Judge,  and  which  rested 
in  his  sound  discretion. 

X.  One  of  the  talesmen,  named  S,  L.  Stone,  a  juror  in  this  case,  was  not 
challenged  for  cause,  although  it  appears  that  he  was  not  qualified  to  serve.  The 
court  overruled  the  objection  filed  on  that  ground,  by  the  defendant,  to  set  a«de 
the  verdict  of  the  jury.  It  is  well  settled  that,  when  a  juror  can  be  challenged 
for  cause,  the  right  must  be  exercised  before  the  juror  is  sworn  ;  and  that  a  ver- 
dict cures  the  defect.  No  distinction  is  made  by  law,  in  that  respect,  between 
regular  jurors  and  talesmen.    Courts  of  justice  cannot  distinguish. 

XL  The  last  bill  of  exceptions  refers  to  the  charge  of  the  court  to  the  jury. 
The  counsel  for  the  defence  requested  a  charge  to  the  effect :  ''  That  a  confessioa 
in  a  capital  case,  from  the  nature  of  the  thing,  is  a  very  doubtful  species  of  evi- 
dence, and  should  be  received  with  great  caution."  The  District  Judge  refused 
to  give  this  charge,  on  the  ground  that  he  had  already  given  these  instructions 
to  the  jury  in  his  charge,  in  a  less  objectionable  form.  In  this  respect,  we 
agree  with  him  in  laying  down  the  law,  that "  a  free  and  voluntary  confission  by 
a  person  accused  of  a  crime,  is  evidence  against  him ;  and  it  is  with  the  jury  to 
attach  to  a  confession,  that  weight  to  which  it  is  entitled." 

The  District  Judge  having  akeady  charged,  that  in  case  the  jury  were  satis- 
fied of  the  insanity  of  the  accused  at  the  date  of  the  commission  of  the  deed, 
they  must  bring  in  a  verdict  of  acquittal — ^had  the  right  to  decline  giving  the 
charge,  asked  by  the  prisoner's  counsel  on  the  same  subject-matter.  The  chai^ge 
demanded  was  the  substance  of  the  charge  already  given,  with  the  only  differ- 
ence that  the  former  was  stated  in  a  manner  calculated  to  mislead  the  jury. 

We  have  had  occasion  during  the  progress  of  this  investigation,  to  notice  that 
this  record  contains  an  abundance  of  parol  and  documentary  evidence ;  and  we 
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take  this  opportnnitj  to  state,  that  inasmach  as  the  facts  are  not  within  the         ^^^ 
province  of  this  court  in  criminal  prosecutions,  it  is  the  duty  of  the  Clerks  of       Buxob) 
the  District  Court  to  avoid  encumbering  the  transcripts,  in  such  cases,  with 
statements  of  facts.     See  opinion  of  C,  J,  Merrick^  in  the  case  of  State  v.  Render  - 
Jon.  p.  491, 13  An.,  in  which  the  following  passage  occurs  : 

*'  It  is  apparent  that  inasmuch  as  the  testimony  is  never  taken  dovm  by  the  Clerk 
in  criminal  cases,  that  the  record  cannot  be  certified^  as  in  civil  cases,  to  contain  all 
the  evidence.  This  vxis  known  to  the  framers  of  the  ConstitiUum,  when  they  con- 
ferred the  appeal,  and  to  the  Legislature  also  when  it  authorized  an  appeal  in  crimi- 
ff€d  cases  without  giving  bond.  The  Articles  of  the  Code  of  Pradiu  which  gives 
either  party  the  right  to  require  the  Clerk  to  take  down  the  testimony  in  civil  cases 
and  to  lequire  him  to  certify  the  same  to  tfte  Supreme  Court,  are  not  applicable  to 
appeals  in  criminal  cases ;  and  it  seems  to  us  as  a  consequence  that  the  appeal  can- 
not be  dismissed,  because  the  appelant  did  not  do  an  impossible  thing,  C.  P.  601, 
896,  897." 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed. 

Merrick,  C.  J.,  dissentiDg.  This  case  is  of  the  greatest  importance  to  the 
accused,  as  it  involves  nothing  less  than  his  life.  As  I  differ  entirely  from  the 
majority  of  the  court  on  some  points  and  concur  on  others,  I  shall  proceed  to 
consider  the  questions  in  the  order  in  which  they  are  presented  by  defendant's 
brief. 

At  the  outset  it  is  proper  to  remark,  that  I  do  not  think  I  am  bound  to  be 
more  technical  than  was  the  Attorney  General  in  his  argument  in  February  last, 
or  the  District  Attorney  in  his  brief.  I  shall  consider  those  questions  which  they 
have  considered,  and  I  shall  not  deprive  the  accused  of  the  benefit  of  the  discus- 
sion of  any  question  which  the  State  admits  to  be  raised  by  the  bills  of  excep- 
tion. 

I  have  had  sufficient  experience  as  an  advocate  to  know  that  it  is  not  possible 
in  the  hurry  of  a  criminal  trial  to  draft  bills  of  exception  with  a  certainty  which 
shall  exclude  all  possible  inferences,  or  to  use  the  language  of  Lord  Coke,  with  a 
certainty  to  a  certain  intent  in  every  particular.  In  my  opinion  it  is  sufficient, 
if  the  bill  informs  the  Appellate  Court  with  reasonable  certainty  of  the  supposed 
error.    4  An.  505. 

The  District  Judge  very  properly,  in  my  opinion,  certified  the  facts  needed  to 
the  full  explanation  of  the  question  of  law  raised  before  him.  Such  is  the  usual 
mode  of  raising  questions  of  law,  and  is  the  mode  pointed  out  by  this  court  in  the 
case  of  the  State  v.  Brown,  just  cited.    4  An.  505. 

There  cannot  be  such  a  thing  as  a  question  of  law  pending  before  &  judicial  tri- 
bunal wholly  disconnected  with  facts.  The  Legislature  may  so  deal  with  abstract 
legal  propositions ;  but  courts  of  justice  concern  themselves  alone  in  applying 
legal  principles  to  facts.  Without  facts  they  have  no  jurisdiction.  The  Court 
of  Error,  however,  has  the  facts  already  found  by  the  inferior  jurisdiction,  either 
by  a  special  verdict,  a  statement  of  facts,  or  bills  of  exceptions,  or  the  proceed- 
ings themselves,  as  shown  by  the  record.  The  duty  of  the  Court  of  Error  is 
then,  only  to  consider  what  law  is  applicable  to  a  given  state  of  facts  already 
asoertained  by  the  inferior  tribunal. 

I  discover,  therefore,  nothing  improper  in  the  bills  of  exception  which  have 
detailed  the  foots  necessary  to  understand  the  ruling  of  the  District  Court  upon 
such  points.    On  the  contrary,  I  think  the  bills  of  exception  would  have  be^ 
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stam  defective  without  them.  The  Constitution  gives  the  accused  a  right  of  appeal  on 
questions  of  law,  and  as  a  consequence  the  means  of  spreading  those  questions 
upon  the  record. 

In  1856,  the  accused  having  been  convicted  of  the  crime  of  murder  upon  an* 
other  indictment,  prosecuted  an  appeal  from  the  District  Court  for  the  Parish  of 
Franklin  to  this  court,  then  sitting  at  Monroe.  The  judgment  of  the  lower  court 
was  reversed,  and  the  case  remanded  for  a  new  trial.    11  An.  607. 

On  the  return  of  the  case  to  the  lower  court,  a  new  indictment  was  presented 
in  the  Parish  of  Franklin  for  the  same  offence.  The  venue  was  subsequently 
changed  to  the  Parish  of  Madison.  A  second  trial  has  also  resulted  in  a  judg- 
ment sentencing  the  accused  to  undergo  the  penalty  of  death.  Hence  the  present 
appeal. 

The  record  presents  nine  bills  of  exception  taken  to  the  proceedings  in  the 
District  Court  We  will  now  proceed  to  consider  the  questions  of  law  raised  in 
this  case. 

I.  The  second  indictment  was  found  at  the  October  term,  1856.  Thereupon 
the  accused  by  his  counsel,  moved  the  court  to  compel  the  State  to  dect  under 
which  indictment  it  would  proceed.  This  motion  was  overruled.  But  it  does 
not  appear  that  any  bill  of  exception  was  taken  to  this  decision.  As  the  present 
proceeding  and  conviction  is  under  the  second  indictment,  it  would  seem  that  a 
bill  of  exception  was  required  to  make  the  first  indictment  a  part  of  the  second 
record.  However,  this  may  be,  the  accused  in  this  instance  has  suffered  no  em* 
barrassment  from  the  first  indictment,  for  it  seems  to  have  been  dropped.  More- 
over, it  is  said  by  Mr.  Wheaton,  **  that  the  pendency  of  an  indictment  is  no  ground 
for  a  plea  in  abatement  to  another  indictment  in  the  same  court  for  the  same 
cause."  Wbeaton  Crim.  p.  189,  cd.  1852.  Butler,  justice,  in  King  v.  Sketton,  1 
Douglass,  240.  KvngY,  ^Vynn,  2  East  R.  226.  3  Burrows,  1668.  3  Cooke. 
Charles  147,  Whitpole's  case. 

II.  The  accused  then  pleaded  several  matters  in  abatement,  and  caused  the 
District  Judge  to  certify  the  fact  in  a  bill  of  exceptions. 

First.  It  was  pleaded  that  the  grand  jury  who  found  the  bill  were  not  legally 
impannelled,  for  the  reason  that  a  grand  jury  had  been  impannelled  on  the  first 
day  of  the  term,  and  the  prisoner  alleges  they  were  improperly  discharged  and  a 
new  grand  jury  impannelled.  But  it  appears  from  the  bill  of  exception,  that  the 
first  venire,  including  the  grand  jury,  was  set  aside  on  the  challenge  and  objection 
of  the  accused  and  some  others  to  the  array.  He  cannot  now  be  permitted  to 
complain  of  the  order  of  the  judgment  directing  a  new  venire  as  it  was  the  conse- 
quence of  his  own  act. 

Second  and  Third.  It  was  objected  that  the  pretended  grand  jury  originated 
this  prosecution  without  any  previous  charge  before  a  magistrate,  or  prdiminary 
examination  at  which  the  accused  could  be  heard,  or  where  he  could  confront  the 
witnesses.  On  this  branch  of  the  so  called  plea,  the  Judge  a  quo  makes  the  fol- 
lowing statement,  viz :  ''It  was  also  proven  that  there  had  been  no  previous 
prosecution  of  the  accused  or  any  previous  or  preliminary  investigatiim  of  the 
offence  charged  in  this  indictment,  prior  to  the  investigation  by  the  grand  jury, 
and  that  this  prosecution  originated  by  the  District  Attorney,  Wade  H.  Houghs 
preparing  the  bill  of  indictment,  and  indorsing  thereon  the  names  of  the  witnesses 
on  the  part  of  the  State,  and  submitting  said  bill  with  the  indorsement  of  the 
names  of  said  witnesses  thereon,  and  that  the  testimony  given  before  the  jury  of 
inquest  at  the  time  the  inquest  on  the  body  of  Patsy  Bunger,  deceased,  by  Af.  C. 
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Jones,  Justice  of  tbe  Peace,  acting  as  Coroner,  which  proceedings  in  holding  said  *^™ 
inqnest  and  the  evidence  given  before  said  jary  of  inqaest  was  before  the  grand  Ajsob 
jary  when  they  found  this  indictment,  are  annexed  hereto  and  made  a  part  of  this 
bill  of  exceptions,  marked  C."  The  finding  of  the  jnry  of  inquest  was,  that 
PaUy  Bunger  came  to  her  death  by  wounds  inflicted  by  the  prisoner  with  malice 
aforethought  It  does  not,  therefore,  appear  to  be  a  case  where  the  proceeding 
strictly  originated  with  the  grand  jury.  But  I  have  no  hesitation  in  saying  that 
under  our  law,  bills  may  be  originated  before  the  grand  jury  without  any  previous 
proceeding  before  committing  magistrates.  This  right  of  the  grand  jury  is  not 
only  derived  from  the  common  law,  but  it  has  been  recognized  and  sanctioned  by 
those  numerous  statutes,  which  the  lawgiver  has  required  the  District  Judge  at 
each  jury  term  of  the  court  to  be  given  in  charge  to  the  grand  jury. 

At  common  law,  as  well  as  under  the  former  practice  of  our  own  courts,  the 
presentment  was  a  very  common  mode  of  originating  prosecutions.  Ghitty  in 
his  work  on  Criminal  liaw,  p.  163  ,says :  **  Presentment  in  its  limited  sense  differs 
only  from  an  indictment,  in  being  taken  in  the  first  instance  by  the  grand  jury, 
of  some  oflfence  within  their  own  knowledge  and  into  which  it  is  their  duty  to 
inquire.  After  the  presentment  has  been  delivered  into  court  by  the  grand  in- 
quest, an  indictment  is  framed  upon  it  by  the  oflScer  of  the  court,  for  it  is  regarded 
merely  as  instructions  for  an  indictment  to  which  the  party  accused  must  answer." 

At  common  law  there  was  so  little  necessity  for  an  examination  of  the  accused 
previous  to  the  finding  of  the  indictment  that  a  collateral  verdict  of  twelve  men 
was  often  sufficient  to  put  the  party  upon  his  trial  without  any  indictment  at  all. 
Thus,  the  finding  of  the  jnry  under  a  Coroner's  inquest  in  the  case  of  a  violent 
death,  in  which  it  was  found  that  the  deceased  came  to  her  death  by  wounds  or 
injuries  inflicted  by  the  accused  with  malice  aforethought,  might  stand  in  the 
place  of  the  indictment,  and  the  party  might  be  arraigned  thereon.  1  Chitty, 
163.    See  other  cases  verto  Indictment.    3  Bacon's  Abridg.  p.  93. 

If  the  grand  jury  have  no  power  to  originate  prosecutions,  the  giving  of  pai  • 
ticnlar  statutes  in  charge  to  them  is  an  idle  ceremony,  and  the  Legislature  has 
done  a  vain  thing  in  requiring  such  charge  from  the  District  Judge. 

I  do  not  perceive  the  danger  apprehended  by  counsel  in  leaving  this  power 
with  the  grand  jury.  They  are  drawn  from  the  body  of  the  people,  and  they 
cannot  act  without  the  assistance  of  the  District  Attorney  or  some  officer  per- 
forming his  duties.  The  accused  has,  therefore,  but  little  to  apprehend  from 
malicious  prosecutions  in  this  form,  and  he  is  Qpally  shielded  by  a  trial  by  a  petty 
jury,  and  further  protected  by  a  power  to  change  the  venue  in  cases  of  popular 
prejudice. 

The  Constitution  guarantees  to  the  accused  that  he  shall  not  be  prosecuted  ex- 
cq>t  upon  an  indictment  or  information,  and  that  he  shall  have  a  speedy  public 
trial  by  an  impartial  jury  of  the  vicinage  and  the  right  of  meeting  the  witnesses 
fiuse  to  face.  But  this  does  not  entitle  the  accused  to  the  right  to  a  cross  examina- 
tion of  the  witnesses  before  the  grand  jury,  or  to  a  previous  examination  of  them 
in  the  event  he  be  not  arrested  before  they  are  sent  to  the  grand  jury.  Under  Art. 
103  of  the  Constitution,  the  prosecution  is  not  formally  commenced  until  the  in- 
dictment is  fonnd  or  the  information  is  filed.  Of  course  these  remarks  are  not 
intended  to  apply  to  the  rights  of  the  accused,  at  the  preliminary  examinations, 
nor  of  his  rights  under  a  writ  of  habeas  corpus. 

Fourth.  It  is  urged  that  the  indictment  ought  to  have  been  quashed  because 
it  issaid  that  it  was  found  upon  the  testimony  taken  at  the  Coroner's  inquest.    We 
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ftan  have  copied  into  this  opinion  already  the  facte  found  by  the  District  Judge  on 
this  part  of  the  case.  And  by  a  careful  examination  of  them,  it  will  be  seen,  as 
I  think,  that  they  have  relation  to  the  manner  in  which  the  prosecution  origina- 
ted. The  bill  of  exception  does  not  show  that  it  was  not  found  upon  the  testi- 
mony of  the  witnesses  whose  names  were  indorsed  upon  the  bill,  nor  that  the 
Coroner's  inquest  and  testimony  taken  before  him  were  considered  as  proof  of  any 
fact  by  the  jury  when  they  found  the  indictment  I  am  not  prepared  to  say  that 
it  vitiated  the  indictment  because  the  District  Attorney  laid  the  inquest  and  tes- 
timony, if  such  be  the  case,  before  the  jury,  to  induce  them  to  send  for  the  wit- 
nesses, provided  the  bill  was  afterwards  found  upon  the  testimony  of  the  witnesais, 
nor  that  an  indictment  ought  to  be  quashed  because  the  foreman  of  a  grand  jury 
should  have  the  testimony  of  the  witnesses  taken  on  a  preliminary  examination, 
or  even  the  Coroner's  inquest  before  him  to  assist  him  in  conducting  the  examina- 
tion of  the  same  witnesses  before  the  grand  jury.  The  presumption  of  law  is, 
that  the  grand  jury  have  acted  properly  in  the  finding  of  a  bill  of  indictment, 
and  as  the  law  has  made  no  provision  for  the  taking  of  bills  of  exception  to  pro- 
ceedings before  them,  it  is  but  reasonable  to  require  the  party  who  objects  to 
their  finding,  to  show  that  the  indictment  is  found  upon  illegal  and  insufficient 
proof.  This  is  not,  as  I  think,  clearly  shown  by  the  bill  of  exception  in  this  case. 
What  is  therein  stated  is  not  wholly  inconsistant  with  a  proper  finding  by  the 
grand  jury  upon  the  testimony  of  the  witnesses. 

III.  The  regular  session  of  the  court  for  the  Parish  of  Madison  commenced 
by  law  on  the  4th  Monday,  viz :  the  25th  day  of  October.  The  court  was  ad- 
journed over  by  a  written  order  from  the  Judge  at  chambers  for  two  weeks,  viz :  to 
Monday  the  8th  of  November,  no  other  term  intervening.  The  jury  summoned 
for  the  first  and  second  week  of  the  term,  it  seems  were  required  to  be  in  attend- 
ance. The  District  Judge  being  present  on  the  8th  of  November,  the  accused 
moved  the  court  by  way  of  challenge  to  the  array,  that  the  venire  summoned  for 
Ihe  first  and  second  weeks  of  the  court  should  be  set  aside,  because  the  court  had 
not  power  to  hold  over  the  jurors  to  a  week  for  which  they  had  not  been  sum- 
moned. The  adjournment  of  the  court  did  not  make  it  an  adjourned  term.  The 
October  term  of  the  court  might  have  continued  until  the  fourth  Monday  of  No- 
vember. The  continuances  of  the  court  over  for  this  period  did  not  make  two 
terms.  See  Phillips  Rev.  Stat.  p.  248,  sec.  53.  I  understand  an  adjourned  term 
of  the  court  to  be  one  where,  at  the  adjournment  of  a  r^^lar  term,  the  Judge, 
satisfied  of  its  necessity,  orders  a  term  to  be  held  after  a  term  has  been  held  in 
another  parish,  and  requires  the  proper  notices  to  be  given.  A  special  term  may 
be  ordered  at  chambers,  and  held  also  after  proper  publication  at  any  time  not 
interfering  with  any  legal  term.  See  Phil.  Rev.  Stat  284,  2|49,  51.  It  is  true, 
at  the  adjourned  or  special  terms,  if  needed,  juries  ought  to  be  summoned,  but 
this  is  not  required  at  any  adjournment  at  a  regular  term.  It  is  also  true,  that 
the  Statute  says  that  the  jury  shall  be  discharged  at  the  end  of  the  week  at  which 
they  are  summoned,  and  it  urged  that  the  District  Judge  had  no  power  to  hold 
the  jurors  over  to  a  day  after  their  week  for  which  they  were  summoned  had  ex- 
pired. It  was  in  the  power  of  the  District  Judge,  had  he  been  present  on  the 
first  day  of  the  term,  to  compel  the  attendance  of  the  jurors  at  the  day  at  which 
the  court  adjourned,  by  causing  them  to  be  summoned  on  a  special  venire,  as  this 
power  is  expressly  reserved  to  the  District  Judge  by  the  Act  which  provides  for  the 
attendance  of  the  jurors.  Sec  Act  1857,  p.  180.  And  I  am  not  prepared  to 
say,  that  the  jury,  from  whom  some  service  is  required,  (and  not  a  mere  idle  atten- 
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dance,)  may  not  be  .held  to  serve  out  the  term  for  which  they  were  snmmoDed         *^*« 
after  the  arrival  of  the  Judge,  where  the  court  has  been  adjourned  over  by  a       ikmaRs- 
special  order  to  the  Sheriff.    For  this  purpose,  the  day  to  which  the  court  was 
adjourned,  might  be  taken  as  the  first  day  of  the  term ;  for  on  that  day  the  grand 
jury  was  to  be  formed,  and  it  was  in  fact  the  first  day  at  which  the  jury  could 
perform  any  service. 

IV.  It  is  next  objected,  that  the  accused  was  compelled  to  go  to  trial  before 
the  list  of  the  jury  had  been  served  upon  him  who  were  to  pass  upon  his  trial. 

The  State  relies  upon  a  return  of  the  Sheriff  made  upon  the  venire  facias  for 
the  first  week  of  the  term,  and  parol  proof  to  show  that  a  list  was  really  served 
upon  the  accused. 

But  if  the  whole  venire  had  been  served,  which  is  not  pretended,  it  would  have 
been  illegal.     State  v.  Hovmll,  3  An.  52.     State  v.  Bunger,  11  An.  607.    Acts 

1857,  p.  197;  1858,  p.  170. 

The  venire  &cias  had  its  proper  return  to  it  previous  to  this  second  return  im- 
properly entered  thereon.  The  first  return  was  responsive  to  the  command  of  the 
writ.  The  second  pretended  return  had  no  relation  thereto,  and  was  not  of  a 
matter  contained  therein. 

Hence,  the  suppeed  return  of  the  writ  of  venire  facias,  which  contained  the 
grand  jurors,  those  excused  and  those  not  served,  must  stand  precisely  as  if  made 
upon  a  blank  piece  of  paper. 

In  order  that  it  may  be  better  understood  I  give  the  second  return  in  full.  It 
is  in  these  words,  viz : 

*•  Received  on  the  8th  day  of  November,  1858,  a  certified  list  of  the  jury  for 
the  first  week  of  the  within  venire  facias^  who  are  liable  to  service  as  petit  jurors 
for  the  adjourned  term  of  the  Tenth  Judicial  District  Court  of  the  State  of 
Louisiana,  of  the  Parish  of  Madison,  commencing  on  the  8th  day  of  November, 

1858,  and  delivered  the  same  to  William  G.  Bunger,  in  the  prison  of  the  Parish 
of  Madison,  on  the  said  8th  day  of  November,  1858.  Madison  Parish,  La.,  Nov. 
11th,  1858.    (Signed,)  F.  M.  Dawson,  per  A.  D.  Ramsey,  deputy." 

Here  it  is  seen,  that  the  Sheriff  only  served  a  list  of  such  persons  upon  the  ac- 
cused as  were  "  liable  to  service  as  petit  jurors  for  the  adjourned  term  of  the 
court"  Who  they  were  does  not  appear  of  record  in  this  case.  We  have  only 
of  record  the  opinion  of  the  Sheriff,  that  they  were  the  proper  persons  and  the 
right  number. 

Now,  is  this  sufiBcient  ?  In  my  opinion  it  is  clearly  defective.  The  law  re- 
quires the  Sheriff  to  make  service  of  petition  and  citation.  Will  the  Sheriff 's  re- 
return  supply  either  ?  Can  a  record  be  made  up  of  Sheriff's  returns  ?  Here  the 
accused  by  a  bill  of  exception  in  due  form  excepts  to  going  to  trial  until  the  list 
of  jurors  are  served  upon  him.  We  look  into  the  record  to  see  if  there  is  any 
evidence  of  such  service,  and  we  find  nothing  but  the  above  Sheriff's  return  and 
the  parol  testimony  of  the  clerk  (also  excepted  to)  to  prove  this  important  fact. 
The  District  Attorney  in  his  brief  on  this  point  says :  ''  It  does  not  appear  of 
record  that  the  defendant  denied  service  of  a  list  of  the  jury  which  was  to  pass 
upon  his  case.  The  evidence,  (Trans,  p.  30),  the  clerk,  jP.  M.  Couch's  evidence 
(Trans,  p.  31)  and  the  Sheriff's  return,  (Trans,  p.  33),  go  to  show  conclusively 
that  there  was  a  list  of  the  jury  made  out  who  were  to  pass  upon  defendant ;  that 
he  was  served  with  the  same,  and  in  sufficient  time  for  the  trial.  It  is  fair  to  pre- 
sume that  defendant  was  in  possession  of  said  list,  although  he  did  not  produce 
the  same  in  court."    He  adds,  "  To  say  the  most  of  this  matter,  though  it  was 
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arATc  simply  one  to  hare  brought  np  the  question  of  continuaDoe ;  and  the  Supreme 
Court  has  often  decided  that  that  was  a  matter  in  the  discretion  of  the  lower 
court,  and  should  not  be  reviewed  by  this  court." 

It  is  not,  therefore,  pretended  by  the  State,  that  this  record  contains  any  list 
of  jurors  served  upon  the  accused.  The  facts  embodied  in  the  bill  of  etxoeptioa 
taken  by  the  accused,  appear  to  have  been  added  for  the  benefit  of  the  State. 
This  bill  in  these  words  : 

"  Be  it  remembered,  that  when  this  case  was  called  by  the  court,  on  Thorsday, 
the  llth  day  of  November,  1858,  the  accused,  by  his  attorney,  objected  to  the 
trial  being  proceeded  with,  and  the  jury  empannelled  at  this  time,  for  the  reascm 
that  there  had  been  no  service  of  the  list  of  the  jury  which  are  to  pass  on  his 
trial,  delivered  to  him  two  entire  days  before  this  time.  On  the  trial  of  which 
objection,  the  vemire  faciaat  with  the  return  of  the  Sheriff  of  the  summoning  of 
some  of  the  jurors,  and  his  failure  to  summon  others,  and  the  return  of  the  Depu- 
ty Sheriff  of  the  manner  of  service  of  the  jury  list,  endorsed  on  the  vemire  fa- 
cias by  A»  D,  Ramsay,  Deputy  Sheriff,  on  the  llth  November,  1858,  were  offered 
and  received  in  evidence ;  said  document  being  marked  *  A'  and  attached  hereto 
and  made  a  part  of  this  bill  of  exceptions.  Also,  extract  from  the  minutes  of 
this  court,  marked  '  B'  which  is  annexed  hereto,  and  made  a  part  hereof;  also, 
the  evidence  of  F.  M.  Couch,  Clerk  of  this  court,  A.  D.  Ramsey  and  T,  M.  DatB- 
son,  taken  down  at  the  time  by  the  direction  of  the  honorable  the  presiding 
Judge  of  this  court,  to  serve  as  a  statement  of  facts,  which  evidence  is  annexed 
hereto  and  made  a  part  of  this  bill  of  exceptions,  marked  *  C,'  and  the  oath  of 
A.  D.  Ramsey,  Deputy  Sheriff,  marked  *  D.'  " 

The  testimony  of  Ramsey  and  Dawson  referred  to  in  the  bill,  relates  enttrdy  to 
the  appointment  of  the  Deputy  Sheriff,  which  was  verbal  only. 

The  testimony  of  the  Clerk  excepted  to  and  referred  to  in  the  for^poing  bill, 
was,  that "  he  thinks  the  copy  of  jury  list  was  made  after  the  above  named  (viz, 
six)  jurors  had  been  excused ;  states  that  the  list  was  made  out  and  delivered 
to  the  Sheriff  on  Monday,  the  8th  November,  1858." 

"  Examined  by  defendant" : 

"  States,  according  to  his  best  recollection,  the  list  was  made  after  the  minutes 
of  the  court  for  Monday  had  been  written  up  and  the  jurors  excused." 

This  mode  of  proving  a  &ct  which  ought  to  appear  of  record,  appears  to 
me  wholly  inadmissible. 

The  law  requires  that  the  accused  ^*  shall  have  a  copy  of  the  indictment  and  a 
list  of  the  jury  which  are  to  pass  upon  his  trial,  to  be  delivered  to  him  at  least 
two  entire  days  before  the  trial." 

Where  this  formality  is  not  waived,  it  must  appear  of  record,  because  required 
by  the  statute,  and  the  omission  cannot  be  supplied  by  parol  proof,  much  less  the 
uncertain  evidence  in  this  record. 

It  is  not  a  question  of  fact,  whether  service  has  or  has  not  been  made,  to  be  de- 
cided solely  by  the  District  Judge,  but  a  requirement  of  the  law  which  may  be 
examined  by  the  appellate  court.    Phillips  Dig.  162,  see.  18. 

Y.  The  entire  panel  having  been  exhausted  in  this  case,  (two  jurors  only  hav- 
ing been  sworn),  the  accused  claimed  that  the  list  of  talesmen  should  be  served  on 
him,  two  entire  days,  in  order  that  he  might  have  time  to  prepare  his  challenges. 
This  right  being  refused,  the  accused  excepted.  The  court  did  not  err  in  this. 
See  State  v.  Reves,  II  An.  686. 

TL  It  appears  tiiat  the  talesman  were  summoned  from  the  town  of  Richmond 
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and  other  parts  of  the  parish,  and  not  id  the  preaenoe  of  the  coart.    They  were         9tAa 
objected  to  by  the  prisoner  on  the  following  grounds,  viz  :  1st,  that  the  court       Buxocb. 
was  without  power  to  summon  jurors  for  a  particular  case ;  and,  2d,  that  the 
officer  acted  illegally  and  partially,  having  summoned  said  jurors,  during  the  ad- 
jonmment  and  out  of  the  presence  of  the  court. 

The  objections  of  the  prisoner  having  been  overruled,  he  excepted. 

It  18  well  known,  that  in  the  country  parishes,  where  the  population  is  sparse, 
that  it  is  frequently  impossible  to  form  a  jury  talex  de  circumstantibus.  There 
then  must  be  power  to  summon  jurors  beyond  the  precincts  of  the  court,  or  there 
will  be  a  fiiilure  of  justice.  The  latter  cannot  happen.  The  more  r^ular  way 
would  be,  (where  there  were  not  any  bystanders  in  court  from  whom  the  remain- 
der of  the  panel  could  be  formed,)  to  enter  an  order  on  the  minutes,  directing  the 
Sheriff  to  summon  a  given  number  of  jurors  to  serve  as  talesmen  in  the  case 
named,  and  that  a  venire  issue  to  him  to  summon  them  instanter.  See  Act  of 
1857,  p.  180 ;  3d  vol.  Black.  364. 

But  I  am  not  prepared  to  say  that  a  jury  summoned  from  the  parish  at  large, 
by  the  Sheriff,  under  the  oral  order  of  the  Judge,  would  not  furnish  competent 
talesmen  when  once  within  the  precincts  of  the  court.    5  An.  315. 

It  may  be  said  that  the  Sheriff  or  his  deputies  may  act  with  partiality.  This 
might  also  happen  in  the  presence  of  the  court.  On*  a  sufficient  showing,  no 
doubt,  the  District  Court  might  direct  the  proper  officers  to  open  the  jury  box 
and  draw  ther^om  a  special  venire  of  talesmen  not  to  exceed  thirty-two,  to  be 
summoned  instanter,  and  so  on,  until  a  jury  should  be  completed,  the  names  of 
the  jurors  so  drawn  being  immediately  returned  to  the  box. 

YII.  Exceptions  were  taken  as  on  the  former  trial,  to  the  ruling  of  the  Judge 
a  quo,  upon  the  challenge  for  cause.  The  following  appears  to  me  to  be  well 
taken  :  George  W.  Waugk,  a  juror  called  to  the  book  and  sworn  on  his  voir  dire, 
answered : 

1st  question  by  defendant.  Have  you  formed  and  expressed  an  opinion  relat- 
ing to  the  guilt  or  innocence  of  the  prisoner  ? 

Answer.    I  have  formed  and  expressed  an  opinion. 

Int  2d.    Have  you  heard  a  good  deal  said  about  the  case  ? 

Answer.    I  have. 

Question  by  the  State. 

1st    Have  you  heard  any  evidence  in  the  case  ? 

Answer.    I  have  not. 

2d.  After  hearing  the  evidence,  could  you  give  a  fair  and  impartial  verdict  ? 

Answer.    I  could. 

Question  by  defendant.    Have  you  heard  the  facts  of  the  case  ? 

Answer.    I  heard  Bungerj  the  accused,  speak  of  them  himself.  /^  ^ 

2d  interrogatory  by  defendant.    Is  it  now  your  opinion  that  the  a<M^  is- v       a^n 
guilty  of  the  crime  of  which  he  is  charged  ?  ?       ;<;^         ** 

Answer.    It  is. 

Question  by  the  court. 

Ist  Have  you  an  opinion  or  prejudice  which  will  prevent  you  fromldoln^  im*^ 
partial  justice  after  you  shall  have  heard  the  the  testimony.  -^     /v ; 

Answer.    I  have  none.  "  '^v,     v. 

It  18  quite  evident  the  juror  did  not  stand  as  one  who  had  only  heard  rumors  ^  . 
in  regard  to  the  case.    He  had  heard  Bunger  speak  of  the  facts  of  the  case  him- 
■df,  and  neverthdess  was  of  the  opinion,  that  the  accused  was  guilty.    He  had 


nvoln^  im<r   - 
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Stais         locked  up  in  his  breast,  important  evidenoe  and  he  was  beyond  the  readi  of  croas- 
BiJiioBB.        examination. 

Persons  governed  by  prejudice  are  mostly  unaware  of  its  extent,  and  hence  ■ 
person  who  has  formed  his  opinions  from  hearing  the  witnesses  or  conversatioos 
with  the  accused,  ought  to  be  excluded,  notwithstanding  his  own  opinion  of 
his  capacity  to  render  a  just  verdict. 

Another  juror  stated,  that  he  thought  that  circumstantial  evidence  different 
from  what  he  had  heard,  would  not  change  his  opinion.  In  these  two  cases,  the 
accused  ought  not  to  have  been  compelled  to  exercise  a  peremptory  challenge  to  set 
aside  the  the  jurors.  See  State  v.  Brette,  6  An.  656  ;  State  v.  George,  II  Ad. 
607  ;  8  Rob.  535  ;  State  v.  Br(njDn,  4  An.  505. 

The  law  gives  the  accused  a  right  to  twelve  peremptory  challenges,  and  be  s 
not  bound  to  use  one  of  them,  so  long  as  he  has  a  valid  challeDge  for  cause.  Any 
other  rule  would  embarrans  the  accused  and  his  peremptory  chaUenges  might  th» 
be  exhausted  upon  jurors  against  whom  he  had  sufficient  challenges  for  cause. 
As  the  accused  must  except,  when  the  court  decides  a  point  against  him,  he  is 
not  obliged  to  wait  in  order  to  see  whether  he  will  exhaust  all  his  peremp- 
tory challenges  or  not,  before  he  tenders  his  bill.  In  a  case  like  the  present, 
where  almost  the  whole  jury  were  to  be  formed  from  talesmen,  it  was  peihaps  of 
the  utmost  importance  to  the  prisoner,  to  husband  his  peremptory  challenges. 

The  District  Judge  certified  the  facts  as  to  the  jurors,  precisely  as  it  was  done 
in  the  cases  of  the  State  v.  George,  8  Rob.  537  ;  State  v.  Brovm,  4  An.  505;  and 
State  V.  Bunger,  II  An.  607.  This  court  acted  upon  the  statement  in  those 
cases,  and  there  is  no  reason  why  a  different  rule  should  be  adopted  now. 

It  is  true  the  District  Court  passed  upon  a  question  of  fact  when  it  found  the 
jurors  competent,  but  at  the  same  time  it  applied  a  rule  of  law  which  the  accused 
has  the  right  to  have  reconsidered  in  this  court,  precisely  as  he  has  of  the  Judge's 
charge  to  the  jury. 

YIII.  A  bill  of  exception  was  also  taken  to  the  charge  of  the  Judge  to  the 
jury,  both  as  to  the  matters  given  in  charge  by  him  of  his  own  accord,  and  his 
refusal  to  charge  on  certain  points  as  requested. 

It  is  objected  that  the  District  Judge  did  not  inform  the  jury  what  constitnted 
the  crime  of  murder. 

If  the  counsel  of  both  the  State  and  the  accused  were  agreed  on  that  point, 
and  had  explained  the  same  to  the  jury,  the  charge  on  that  branch  of  the  case 
would  have  been  superfluous.  We  do  not  find  in  the  charge  the  exact  language 
mentioned  in  the  brief  of  defendant's  counsel  It  might  have  been,  perhaps, 
more  guarded,  but  taken  together,  I  do  not  discover  that  it  makes  the  killing  the 
absolute  test  of  the  oflfence,  as  supposed  by  defendant's  counsel.  The  jury  were 
informed,  that  if  the  killing  were  wilful,  that  malice  is  implied,  and  that  the  ab- 
sence of  malice  must  be  accounted  for  to  the  satisfaction  of  the  jury.  If  there 
were  error  in  this  portion  of  the  charge,  it  did  not  prejudice  the  prisoner.  For 
the  jurors  might  have  been  informed,  that  if  they  found  that  the  homldde  was 
commited  by  the  accused,  deliberately  or  without  adequate  provocation,  the  law 
implied  malice,  and  it  was  incumbent  upon  the  prisoner  to  show,  from  evidence  or 
by  inference  from  the  circumstances  of  the  case,  that  the  offence  woa  of  a  miti' 
gated  character,  and  did  not  amount  to  murder,  and  they  might  have  been  in- 
formed further,  that  no  afiront  by  words,  or  gestures,  or  former  quarrels,  (where 
any  time  has  intervened,)  are  a  sufficient  provocation  to  extenuate  the  killing 
from  murder  to  manslaughter.    3  Greenleaf 's  Ev.,  p.  132,  sec.  144 ;  4  Black.  200. 
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The  coansel  for  the  accused  reqaested  the  court  to  charge  the  jnry,  that  <'  a         Btaib 
confession  of  a  capital  crime,  from  the  nature  of  the  thing,  is  a  very  doubtful        Buxan. 
species  of  evidence,  and  should  be  received  with  great  caution/* 

This  charge  was  refused  by  the  Judge,  and  the  prisoner  excepted.  The  charge 
reqaested  is  in  the  language  of  a  respectable  writer  on  criminal  law.  But  I  think 
it  was  not  error  to  withhold  it.  For  under  the  same  circumstances,  the  confes- 
sion of  the  party  might  make  conclusive  proof,  whilst  an  uncorroborated  confes- 
sion, in  the  absence  of  facts,  showing  that  a  crime  had  been  committed  by  any 
one,  might  not  be  entitled  to  any  serious  consideration  whatever. 

The  same  author,  quoted  by  the  counsel  for  the  accused  in  the  bill  of  excep- 
tion, says  in  another  place,  that :  "  A  free  and  voluntary  confession  by  a  person 
accused  of  an  offence,  whether  mode  before  his  apprehension  or  after  ;  whether 
on  a  judicial  examination  or  after  commitment ;  whether  reduced  to  writing  or 
not;  in  short,  any  voluntary  confession  made  by  the  defendant  to  any  person,  at 
any  time  or  place,  is  strong  evidence  against  him,  and,  if  satisfactorily  proved, 
sufiScient  to  convict  according  to  the  English  rule,  without  any  corroborating  cir- 
cumstances.'*   Wheaton,  Grim.  Law,  p.  252,  ed.  1852. 

The  other  matters  which  the  prisoner  requested  to  be  given  in  charge  to  the 
jury,  it  seems,  were  in  fact  given  in  another  form. 

Being  satisfied  that  the  judgment  is  clearly  erroneous,  I  think  the  case  ought 
to  be  remanded  for  a  new  trial. 

Land,  J.,  concurs  in  this  opinion. 

T4    47Sl 
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Andrew  Matta  v.  Henry  Henderson. 

To  mainUin  an  acUoD  for  the  ro8ci»ioucif  a  sale  of  property  of  which  the  vendee  ia  in  posseMion,  It 

Is  necessary  there  should  have  ^en  an  offjr  to  rotarn  the  property,  made  previous  to  the  institution 

of  tiiesuit. 
Ttwre  most  bean  express  allegatton  that  the  vendor  has  been  disquieted  in  his  possession,  or  has  Just 

reason  to  fear  that  he  will  be  disquieted,  to  entitle  the  vendee  to  demand  that  security  be  given  by 

the  vendor  against  eviction. 

APPEAL  from  the  District  Court  of  the  Parish  of  West  Feliciana,  Haralson^  J, 
A,   M.  Dunriy  for  plaintiff  and  appellant.     S.  J,  Powdlj  and  Collins  c& 
Leakey  for  defendant. 

Merrick,  C.  J.  The  plaintiff  alleges  that  the  defendant  has  obtained  an  or- 
der of  seizure  and  sale  against  him,  to  sell  the  one  undivided  third  of  the  Kim 
Park  plantation,  in  the  parish  of  West  Feliciana,  and  a  number,  say  ninety-four 
negroes,  described  in  the  act  annexed  to  the  petition ;  that  the  proceedings  in 
the  order  of  seizure  and  sale  are  illegal ;  that  the  said  Hsaderson  sold  to  peti- 
tioner, in  consideration  of  S26,769  50,  the  one  undivided  third  of  the  property 
described  in  the  act  of  sale,  on  the  20th  day  of  October,  1854,  with  full  warran- 
ty of  title  against  all  persons  whomsoever,  and  all  incumbrances  of  every  kind  ; 
that  petitioner  paid  on  the  price  of  said  sale,  (at  the  times  set  out  in  his  petition,) 
tl3,169  50  ;  that  petitioner  is  not  bound  to  pay  the  residue  of  said  price,  but  is 
entitled  to  recover  principal,  interest  and  damages,  on  what  has  been  paid ;  that 
<m  the  2d  day  of  June,  1856,  the  Supreme  Court  decided,  in  the  case  of  the  HeitM 
(f  Stephen  Henderson  v.  Rost  (ft  Montgomery  (the  decree  in  which  case  is  an^  j 
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Mitri  nexed  to  the  petition) ;  that  petitioner  has  no  valid  title  to  said  slaves,  and  de- 
rived none  from  his  vendor,  Henry  Henderson ;  that  petitioner  Is  adviaed,  and 
believes  that  the  failure  of  said  Henderson  to  make  good  his  said  title  to  peti- 
tioner, entitles  him  to  the  annulling  of  the  contract  or  a  reduction  of  the  price. 
Hb  prays  for  an  injunction,  and  upon  the  trial,  that  he  have  judgment  cancelltDg 
the  notes  upon  which  the  order  of  seizure  and  sale  issued,  and  judgment  for  the 
amount  of  the  payments  and  interest,  inasmuch  as  the  land  is  without  valae  uo- 
occompanicd  with  the  slaves,  and  for  ten  thousand  dollars  damages,  and  for  g^o^ 
ral  relief. 

The  order  of  seizure  and  sale  issued  upon  three  promissory  notes,  dated  20th  of 
October,  1854,  for  $2,333  33^  each,  with  eight  per  cent,  interest  from  date,  and 
payable  the  1st  days  of  April  1856, 1857  and  1858. 

A  motion  having  been  made  to  dissolve  the  injunction  on  the  face  of  the  papen 
and  for  the  insufficiency  of  the  bond,  was  sustained,  and  defendant  decreed  t'  pay 
five  per  cent,  damages  on  the  amount  enjoined,  and  five  hundred  dollars  spcdal 
damages  for  attorney's  fees. 

The  case  of  the  Heirs  of  Stephen  Henderson  v.  Rost  dt  Montgomery,  Exeaaort, 
is  reported  in  11  An.  541. 

The  appellant  contends,  that  it  is  disclosed  by  his  petition,  that  Henderson  soli 
to  the  plaintiff  ne;»roe3  which  belonged  to  others ;  negroes  who  were  not  slates, 
and  in  whom  there  was  not  a  saleable  interest,  and  the  sale  of  which  was  contra 
bonos  mores. 

Defendant  replies,  the  suit  of  Henderson's  heirs  is  res  inter  alios  acta,  and  the 
plaintiff  seeks  to  cancel  the  notes  and  recover  back  the  money  he  has  paid  as  the 
price  of  the  property,  and  also  keep  the  possession  and  ownership  of  the  pro- 
perty. 

It  does  not  appear  from  the  record  in  this  case,  that  the  decree  rendered  in  the 
8uit  of  Hendersons  Heirs  against  Rost  4k  Montgomery,  can  have  any  inflnenoe 
on  the  rights  of  the  plaintifif  in  this  case.  For  it  docs  not  appear  that  either  the 
phintiff  or  Henry  Henderson  was  a  party  to  that  suit,  nor  that  the  suit  was  io- 
stitnted  to  procure  the  emancipation  of  the  negroes  previous  to  the  sale ;  Dor 
that  the  negroes  sold  were  entitled  to  emancipation  under  Henderson's  will  aod 
the  decree  of  the  Supreme  Court.  But  if  it  be  conceded  that  the  negroes  are  the 
same,  and  that  the  decree  does  not  pUce  certain  or  all  of  them  in  the  conditioa 
of  statu  Uherij  still  the  plaintiff  is  in  the  undisturbed  possession  and  eojoymeot  of 
the  property  sold,  and  not  entitled  to  an  action  of  warranty  nntil  he  has  beea 
evicted. 

But  if  plaintiffs  demand  be  considered  as  an  action  of  rescission,  it  is  defectire, 
because  be  has  been  several  years  in  possession,  and  moreover  there  has  beeo  no 
tender  of  the  property  or  offer  to  return  the  same  to  the  defendant  preriouB  to 
the  institution  of  the  suit,  and  plaintiff  subjects  himself  to  the  objection  raised 
by  defendant's  counsel,  of  keeping  the  property  and  demanding  the  return  of  the 
price.    6  Rob.  472  ;  7  N.  S.  95. 

The  only  serious  question  raised  by  appellant,  is  whether,  under  the  all^tioos 
of  the  petition  and  the  prayer  for  general  relief,  he  may  not  be  entitled  to  compel 
the  defendant  to  give  security  against  eviction. 

But,  on  examining  the  petition,  we  do  not  find  any  aII^;ation  that  the  plaiotiir 
has  been  disquieted  in  his  possession,  or  that  he  has  any  jnst  reason  to  fear  that 
he  should  be  disquieted  by  any  one,  on  account  of  the  decree  in  the  cue  oiHf^ 
der son's  Heirs  against  RoA  A  Montgomery, 
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In  the  absence  of  such  allegation,  we  do  not  think  an  injanction,  which,  to  some        Mmtea  . 
extent,  is  governed  by  strict  law,  ought  to  be  maintained.  Bsiamw^i 

The  motion  to  dissolve,  rests  upon  the  insufficiency  of  the  allegation?;  of  plain- 
tiff's petition,  and  the  decree  sustaining  the  motion  may,  perhaps,  be  a  bar  to 
any  future  action  of  the  plaintiff  for  causes  of  action  now  existing,  if  such  he 
have.  We  think  the  judgment  ought  to  have  been  one  of  nonsuit  upon  the  pe- 
tition. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  decree  of 
the  lower  court  be  so  amended,  as  to  dismiss  the  petition  of  the  said  Andrew 
Matta,  as  in  case  of  a  nonsuit ;  and  that  said  judgment  so  amended,  be  affirmed  ; 
the  defendant,  Henry  Henderson,  paying  the  costs  of  the  appeal 


A.  Brother,   Syndic  of  P.  Conrey,  Jr.,  v.  New  Orleans  Canal  and      lufiLJ^' 
Banking    Company. 

Article  1083  of  the  Civil  Code,  which  obliges  a  creditor  who  has  been  preferred,  to  ghare  the  loss  rata- 
bly with  the  complaining  creditors,  gives  the  right  to  compel  them  so  to  do,  only  to  those  creditors 
whose  debts  were  either  due  or  would  fall  duo  before  that  of  which  the  payment  was  anticipated  by 
the  debtor  in  insolvent  circumslances. 

m  order  to  succeed  in  a  suit  to  make  the  preferred  creditor  contribnte  ratably,  the  actors  must  specially 
allege  the  nature  of  their  debts,  and  prove  themselves  to  have  been  creditors  within  the  meaning  of 
the  Arliclp. 

The  syndic  of  an  insolvent  cannot  bring  such  a  suit. 

A  PPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Ix.    Logan  Hunton  and  Singlelony  for  plaintiff  and  appellant.     E.  A,  Bradford, 
for  defendant. 

CoLB,  J.  Peter  Conrey,  Jr.,  mads  a  judicial  surrender  of  his  property  to  his 
creditors  on  the  7th  of  November,  1851,  and  Alexander  Brother,  as  syndic  of  tho 
creditors  instituted  the  present  suit  on  the  28th  of  April,  1852. 

The  gravamen  of  the  suit  is,  that  Conrey,  on  the  8th  of  July,  1851,  being  then 
in  a  condition  of  actual  but  not  declared  insolvency,  transferred  to  the  Canal  and 
Banking  Co.,  a  note  of  R.  W,  Montgomery,  the  payment  whereof  Marshall  4t 
James  had  assumed,  for  $17,666  66,  due  at  twelve  months  from  the  8th  July,  1851, 
and  other  notes  amounting  together  to  $6,905  92,  in  payment  of  his  two  accept- 
ances,  for  $10,000  each,  due,  one  on  the  18th  and  the  other  on  the  28th  of  July, 
1851.  The  original  petition  alledged  that  when  this  anticipated  payment  was 
made,  the  Bank  knew  of  the  actual  insolvency  of  Conrey;  that  the  transfer  was 
a  fraadulent  preferment  of  the  Bank,  and  a  fraud  on  the  rights  of  the  other  credi- 
tors. The  amended  petition  avers,  that  it  was  intended,  both  by  the  Bank  and 
Conrey,  to  make  an  unlawful  payment,  and  to  give  an  unlawful  and  unjust  pre- 
ference ;  and  it  aJIso  alledges  it  to  have  been  an  anticipated  payment  that  gave  an 
unjust  and  illegal  preference,  to  the  injury  of  various  creditors,  whose  debts  fell 
due  and  became  payable  before  the  two  acceptances. 

The  amended  petition  prayed  that  the  Bank  might  be  condemned  to  pay  the 
syndic  920,000,  with  interest,  to  he  distributed  ratably  among  the  ordinary  credi' 
tors  of  Conrey,  and  for  general  relief. 

The  defendants  in  answer,  admit  that  they  discounted  the  paper  in  question  for 
P.  Conrey,  Jr,,  and  that  the  proceeds  of  the  discount  were  applied  by  him  to  the 
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payment  of  his  acceptances,  then  held  by  them  for  920,000,  but  arer  thai  the 
Caxal  baitk.  transaction  was  made  on  their  part  in  good  faith,  under  the  full  bdief  that  Conrey 
was  solvent,  and  without  any  view  whatever  to  obtain  any  preference  over  other 
creditors,  and  deny  especially  all  the  charges  of  fraud  or  preference  made  by  the 
plaintiff. 

The  District  Judge  referred  this  cause  to  a  special  jury  of  roerdiants,  who  re- 
turned the  following  verdict  on  the  18th  February,  1857  : 

"  We,  the  jury,  find  a  special  verdict  as  follows  : 

"  1.  That  no  evidence  has  been  furnished  which  proves  a  knowledge  of  Omnift 
insolvency  on  the  part  of  the  Canal  Bank  on  the  8th  July,  1851. 

''  2.  That  it  was  the  understanding  on  the  part  of  the  Bank  that  the  proceed  of 
the  discount  of  the  8th  of  July,  1851,  should,  in  part,  be  applied  to  the  extin- 
guishment of  his  unmatured  obligations,  and  that  the  proceeds  were  so  applied  on 
that  day. 

"  3.  That  we  are  of  the  opinion  ho  {Conrey)  was  insolvent  on  the  8th  July,  1851." 

On  motion  of  the  plaintiff's  counsel,  this  verdict  was  ordered  by  the  coort  to 
be  recorded,  and  on  the  20th  February,  1857,  the  plaintiff  "  moved  the  coort  to 
enter  up  judgment  for  plaintiff  according  to  law,  upon  the  special  verdict  of  the 
jury  rendered  herein." 

The  defendants  thereupon  filed  a  peremptory  exception,  founded  on  law,  to  the 
amended  petition,  on  the  ground  that  it  was  not  competent  to  the  plaintiff,  in  hs 
alledged  capacity  as  syndic  of  the  creditors  of  Peter  Conrey,  Jr,,  to  have  and 
maintain  any  action  against  the  defendants  for  the  causes  set  forth  in  his  amended 
petition. 

This  exception  was  sustained  by  the  District  Court,  and  a  final  judgment  wa« 
entered  for  the  defendants.     Plaintiff  has  appealed. 

It  appears  to  us,  that  the  court  did  not  err.  Article  1983  of  the  Civil  Code 
provides  that,  *'  If  a  debtor,  in  insolvent  circumstances,  shall  anticipate  the  paj- 
ment  of  a  debt  not  yet  payable,  and  shall,  to  the  injury  of  the  creditors  whoae 
debts  were  either  then  due,  or  would  fall  due  before  that  of  which  he  anticipated 
the  payment,  this  shall  be  dt?emed  to  have  been  done  in  fraud  of  the  crediton, 
and  the  creditor  so  preferred,  si:  all  be  obliged  to  share  the  loss  ratably  with  the 
complaining  creditors,  each  creditor,  however,  preserving  the  right  of  mortgage 
or  privilege,  if  any,  which  his  original  debt  gave  him  by  law." 

This  Article  establishes  that  the  anticipated  payment  must  be  an  injury  to 
creditors  whose  debts  were  either  then  due  or  would  fall  due  before  that  of  which 
the  payment  was  anticipated.  If  there  are  no  creditors  of  this  character,  there 
can  be  no  action.  If  there  are,  then  they,  and  not  the  mass  of  the  creditors  de- 
rive benefit  from  the  suit  against  the  creditor  paid  by  anticipation.  In  order  to 
succeed  in  a  suit  to  make  the  preferred  creditor  contribute  ratably,  the  actors 
must  specially  allege  the  nature  of  their  debts,  and  prove  themselves  to  have  been 
creditors  at  the  time  of  the  preferred  payment,  and  also  at  the  time  of  iostitutiog 
their  action.  The  syndic  not  having  any  greater  rights  than  the  creditors  they 
represent,  must  make  these  allegations,  if  such  right  of  action  can  be  supposed  to 
appertain  to  him,  and  also  establish  the  same  to  be  true. 

As  this  action  belongs  to  a  certain  class  of  creditors  and  is  their  special  prero- 
gative, and  is  enacted  for  their  peculiar  benefit  on  the  ground  that  they  only  are 
injured,  it  can  therefore  be  either  tacitly  or  directly  waived.  There  being  no  law 
authorizing  the  other  creditors  to  avail  themselves  of  this  action,  when  the  |mu^ 
ticnlar  class  have  declined  it,  the  syndic  cannot  therefore  exercise  it 
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The  amount  paid  to  the  preferred  creditor  is  no  part  of  the  common  assets,  for  B«onw» 
the  preferred  creditor  is  only  liable  to  a  particular  class  of  creditors,  and  that  Cakal  Bjutk. 
ratably.  If  the  amount  of  the  debt  paid  to  the  preferred  creditor  was  ^20,000» 
and  that  due  to  the  class  of  creditors  injured  thereby  ^7000,  the  latter  could  not 
at  most,  get  more  than  the  total  of  their  claims,  so  that  there  would  remain  a 
large  balance  belonging  to  the  preferred  creditor,  which  could  not  be  touched  by 
the  other  creditors.  The  syndic  is  not  entitled,  as  he  has  asked  in  this  case,  to 
have  the  whole  amount,  or  indeed,  any  part  of  the  amount  paid  to  the  preferred 
creditor,  brought  into  the  common  mass  to  be  distributed  ratably  among  the  ordi- 
nary creditors. 

It  is  true,  that  claims  upon  which  there  ai*e  privileges  are  tried  in  concurso 
with  those  against  the  insolvent  which  are  of  an  ordinary  nature,  but  in  such 
case  if  the  amount  of  the  property  of  the  insolvent  upon  which  there  are  privi- 
1<^^  claims  exceeds  that  of  the  latter,  the  difference  goes  into  the  general  mass 
of  assets.  By  Article  1983,  however,  if  the  amount  of  the  preferred  claim  ex- 
ceeds that  due  the  class  of  injured  creditors,  the  excess  does  not  go  into  the  com- 
mon mass,  but  is  retained  by  the  preferred  creditor.  So  there  would  be  no  wis- 
dom on  the  part  of  the  syndic  in  putting  the  estate  of  the  insolvent  to  the  risk  of 
paying  costs  and  attorney's  feas  by  instituting  suit  against  the  preferred  creditor, 
when  neither  the  whole  or  any  part  thereof  can  enter  into  the  mass  and  be  en- 
joyed by  all  the  creditors. 

The  principal  reason,  perhaps,  that  might  be  given  for  the  right  of  the  syndic 
to  sue  is,  that  if  the  creditors  injure.!  decline  suin'^,  and  the  syndic  sues  and  suc- 
ceeds in  the  action,  if  the  preferred  creflitors  are  paid  in  whole  or  in  part,  the 
other  creditors  would  be  benefited,  because  the  preferred  creditors  would  either 
draw  no  dividends  at  all,  or  not  so  larg?  ones  from  the  common  mass,  so  that 
there  would  be  a  larger  amount  of  money  left  for  distribution  among  the  mass  of 
the  creditors. 

Such  an  interest  as  this  cannot,  however,  give  the  right  of  action,  and  the  law 
has  left  it  to  the  volition  of  tlie  preferred  creditors,  dseming  the  motives  of  self- 
interest  to  be  sufficient  to  prompt  them  to  institute  the  action,  if  there  be  any 
reasonable  ground  to  apprehend  success. 

The  syndic  is  the  representative  of  the  mass,  and  not  of  any  particular  creditor 
or  class  of  creditors,  so  far  as  relates  to  their  special  interests.  Sess.  Acts,  1855, 
p.  437.  J  28.  Decuir  v.  Veazey  et  alj  8  An.  p.  453.  Campbell  v.  Slidelly  5  An. 
274.  Bonlay  Paty,  1  Banqueroutes  et  Faillites,  430,  {  322,  and  notes  to  Article 
528,  Code  de  Commerce,  in  Sirey's  Cinq  Codes  Annotes. 

As  this  case  is  decided  upon  the  peremptory  exception,  it  is  unnecessary  to 
decide  at  present  whether  the  presumption  of  fraud,  as  declared  in  Article  1983 
of  the  Civil  Code  can  be  rebutted  by  evidence. 

Judgment  affirmed,  with  cost<«. 

Merrick,  C.  J.,  dissenting.  I  am  of  the  opinion  that  the  syndic  was  the 
proper  person  to  bring  this  suit.  Our  law  differs  in  this  respect  from  the  Code 
de  Commerce,  Art  528.  See  Arts.  1965,  1988, 1972, 1989,  C.  C.  The  deci- 
rioDS  are  uniform  that  an  individual  creditor  cannot  bring  the  revocatory  action 
after  the  surrender,  and  we  have  just  decided  the  same  in  the  case  of  Hart  against 
Goldsmith,  Haher  <&  Co,    3  M.  B.  276. 

It  is  no  objection  to  the  action  that  the  fund  when  recovered  may  be  distributed 
among  particular  creditors.  Does  not  that  almost  always  happen  when  there  are 
judicial  mortgages,  and  property  is  recovered,  under  the  actio  pauliana? 
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BBonira  The  presumption,  I  think,  established  by  Article  1983,  is  juris  et  de  jurt.   It 

CjjLkLBisK.  says  the  anticipated  payment  shall  be  deemed  to  have  been  done  in  fraud  ofcredh 
tors.  Art.  2266  declares  that,  "  legal  presumption  dispenses  with  all  other  proof 
in  favor  of  him  for  whom  it  exists/' 

**  No  proof  is  admitted  against  the  presumption  of  law,  when  on  the  strength  of 
that  presumption  it  annuls  certain  acts,  or  refuses  a  judicial  action  unless  it  has 
reserved  the  contrary  proof  and  saving  what  will  be  said  on  the  judicial  ooofes- 
sion." 

No  reservation  is  made  in  the  article  in  question. 

The  injury  to  the  creditors  appears  from  the  fact  that,  at  the  time  this  antici- 
pated payment  was  made  Conrey's  paper  had  been  protested  in  New  York  for  a 
large  amount,  and  this  to  the  knowledge  of  the  officers  of  the  bank. 

I  think  judgment  on  the  verdict  of  the  jury  ought  to  have  been  rendered  in 
favor  of  the  plaintiff. 

liAXD,  J.,  concurred  in  this  opinion. 


J.   BOGEREAU    V.    Gu^RINOER   &   Co. 

The  liability  of  a  partner  to  a  third  person  Is  not  Increased  by  the  Ihct,  that  an  fndiridaal  debt  of  Mi 

has  been  assumed  by  the  partnership  of  which  he  is  a  member. 
A  partner  cannot  be  made  liable  on  a  note  cndorsM  by  his  co-partner  with  the  social  name,  slier  tbe 

dissolution  of  the  partnership,  unlo»<  it  is  shown  that  he  was  benefited  by  the  transactkm,  or 

authorized  the  cndorscmpnt. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Ee;ghston,J. 
J.  cfc  E,  Bermudez  and  E.  FiJleul,  for  plaintiff  and  appellant.     C  Rosdias 
and  P.  A,  Ducros,  for  defendants. 

VooRHiES,  J.  The  plaintiff  sues  the  defendants,  P.  U,  Guiringer  and  F.  N. 
Guiringerf  to  recover  from  them  in  solido^  as  partners  of  the  commercial  firm  of 
P.  U.  Guiringer  dt  Co.,  the  amount  of  a  promissory  note  of  the  tenor  followiog : 

"  810.000.  New  York,  August  20th,  1855. 

Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  P.  U.  Guiringer 
dt  Co,f  ten  thousand  dollars,  yalue  received.    Payable  697,  Broadway. 
(Signed)  P.  U.  GufiRiKOER. 

(Endorsed)  P.  U.  GufiaiNGBR  &  Co." 

One  of  the  defendants,  P.  U.  Guiringer,  excepted  to  the  plaintiff's  demand,  on 
the  ground  that  the  latter  had  already  obtained  a  judgment  against  him  for  the 
same  cause  of  action.  It  was  contended  on  the  other  hand,  that  the  plea  of  rtt 
judicata  could  not  be  set  up  in  this  instance,  because  the  object  of  this  suit  is  to 
make  the  party  liable  as  a  member  of  the  firm,  by  virtue  of  the  endorsement, 
whilst  the  judgment  which  has  been  rendered  against  him  related  to  his  indi- 
vidual liability  as  drawer  of  the  note.  The  District  Judge  maintained  the  plet, 
and  dismissed  the  suit  as  against  P.  U.  Guiringer, 

There  is  no  doubt  that  this  defendant  is  bound  in  solido,  individually  and  as  a 
partner,  for  the  whole  amount  of  the  note  sued  on ;  but  at  all  events,  he  cannot 
be  called  upon  twice  to  pay  the  amount  in  controversy.  A  partner  is  indi- 
vidually  responsible  for  all  the  debts  of  the  partnership ;  but  his  liability  is  not 
increased  from  the  fact  that  an  individual  debt  of  his  has  been  assamed  by  the 
partnership  of  which  he  is  a  member. 
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The  plaintiff  occupies  a  somewhat  inconsistent  position  in  this  matter.  He  BoamsAv 
alleges  that  this  is  a  debt  for  which  P.  U,  Guertnger  is  liable  individaally  as  QmisQWM. 
maker,  and  as  partner  of  the  firm  of  P.  U.  Gueringer  cfc  Co.^  by  virtue  of  the  en- 
dorsement in  the  name  of  the  firm.  And  yet  he  states,  in  his  petition,  that  he 
has  "  obtained  this  note,  in  the  ordinary  and  due  course  of  trade, /rom  P.  U.  Gue- 
ringtTf  oiie  of  the  members  of  the  commercial  firm  of  P.  U.  Gueringer  6t  Co,,  of 
New  Orleans.'*  Be  this  as  it  may,  the  only  amount  which  the  plaintiff  had  the 
right  to  recover  from  the  party  who  drew  this  note  in  his  individual  name  and 
endorsed  it  with  the  name  of  the  firm,  was  the  amount  of  the  note  itself.  The 
plea  of  rei  judicata  was,  therefore,  properly  sustained. 

The  defence  set  up  by  the  other  defendant,  F.  N,  Gueringer,  is  that  there 
never  existed  in  New  York  a  firm  entitled  P.  Z7.  Gueringer  <j&  Co, ; — that  a  firm 
bearing  the  same  title  had  existed  in  the  city  of  New  Orleans,  but  had  been 
dissolved  on  the  10th  day  of  March,  1855,  within  the  plaintiff's  knowledge; 
that  this  commercial  firm  never  had  any  dealings  with  the  plaintiff;  that  the  note 
sued  00  was  the  individual  liability  of  P.  XJ,  Gueringer ^  who  had  no  authority  to 
endorse  it  in  the  name  of  the  firm. 

On  a  previous  occasion,  suit  had  been  brought  against  the  defendants  as  mem- 
bers of  this  firm,  by  the  present  plaintiff,  for  the  same  cause  of  action  ;  but  the 
demand  against  F,  N,  Gueringer  was  dismissed  as  in  case  of  nonsuit,  on  the 
ground  that  the  plaintiff  had  failed  to  prove,  as  was  incumbent  on  him,  that  a 
partnership  existed  between  the  defendants  at  the  time  the  note  was  endorsed 
with  the  social  name,  or  that  the  consideration  of  the  note  had  enured  to  the 
benefit  of  the  partnership.    Vide  Opinion  Book  29,  p.  563. 

It  appears  that  on  the  first  day  of  March,  1851,  the  defendants  formed,  in  the 
city  of  New  Orleans,  a  partnership ;  and  it  was  stipulated  in  the  act,  that  it 
would  last  for  the  space  of  six  years,  and  that  only  one  of  the  partners,  F,  N, 
Gueringer,  had  the  right  to  use  or  sign  the  social  name  of  the  firm.  The  part- 
nership was,  however,  dissolved  on  the  10th  day  of  March,  1855,  over  five  months 
previous  to  the  date  of  the  note,  upon  which  the  present  action  is  based.  The 
defendant,  P.  U,  Gueringer,  was,  therefore,  without  authority  to  make  the  en- 
dorsement ;  and  the  plaintiff  is  precluded  on  this  subject,  unless  he  were  ignorant 
of  the  fact  of  the  dissolution  of  the  firm,  or  unless  the  other  co-defendant  was 
benefited  by  the  transaction,  or  authorized  the  endorsement. 

It  is  not  pretended  that  the  latter  ever  gave  any  such  authorization,  or  even 
approved  of  it  subsequently.  And  the  view  which  we  have  taken  of  the  merits 
of  the  whole  transaction,  as  between  the  plaintiff  and  P.  U.  Gueringer,  dispenses 
with  an  examination  as  to  the  fact  of  knowledge  of  the  previous  dissolution  of 
the  partnership  concern  between  the  defendants. 

The  position  occupied  in  this  transaction  by  the  plaintiff,  is  a  very  discreditr 
able  one,  as  evinced  by  his  own  correspondence.  He  was  engaged  in  a  hurried 
liquidation  of  his  business  affairs  at  Panama,  with  the  declared  intention  of  real- 
izing at  a  sacrifice  the  wHole  of  his  means,  for  the  settled  purpose  of  making  a 
fraudulent  surrender  of  his  property  to  his  creditors,  whose  claims,  he  himself 
admitted,  would  exceed  the  assets  he  would  thus  realize.  He  does  not  blush  to 
expose  the  whole  plan  of  his  operations  to  the  defendant,  P.  U,  Gueringer,  then 
his  bo6om  friend.  It  seems  that  one  of  the  motives  that  actuated  the  plaintiff  in 
this  nefarious  line  of  conduct,  was  his  solicitude  for  a  woman  by  the  name  of 
Lauret  with  whom  hd  had  had  a  child ;  and  that,  for  fear  that  as  a  result  of  his 
embarrassed  situation,  he  and  his  concubine  and  daughter  might  be  left  in 
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BoGmAv  straight  circamstanoes,  he  preferred  to  throw  the  losses  on  his  creditors,  who,  is 
GuumreBB.  he  remarked,  were  all  rich,  and  more  able  to  weather  the  storm.  He  was  willing 
to  leave  to  his  creditors  a  large  per  centage  on  their  claims,  provided,  however, 
they  showed  him  some  leniency ;  but  if  they  were  refractory,  he  would  find  him- 
self compelled  to  realize  all  that  he  could,  and  keep  the  same  to  their  exclusioo. 

In  order  to  carry  out  his  plan,  and  for  fear  that  death  might  in  the  meantime 
snatch  him  away,  without  provision  being  made  for  *^  the  objects  of  his  tender 
affections,"  he  enlists  the  services  of  his  friend,  P.  U.  Gaeringer,  who  willingly 
complies  with  the  request  Large  sums  of  money  are  forwarded  to  the  laittf  for 
the  sole  purpose  of  remitting  to  Europe ;  great  precautions  are  taken  for  tiie 
purpose  of  keeping  all  these  movements  secrt^.t ;  the  plaintiff  in  several  letten  r^ 
quests,  in  case  of  his  unexpected  demise,  that  the  sum  of  $10,000,  and  afterwards 
that  an  additional  sum  for  the  same  amount,  be  transmitted  to  his  ooncabine ; 
the  plaintiff  then  repairs  from  Panama  to  New  York,  where  he  lives  daodo- 
tinely  ;  and  as  a  finale  to  their  dishonest  operations,  the  defendant,  P.  U.  Gvim- 
get,  executes  the  note  of  ten  thousand  dollars  in  favor  of  the  firm  of  P.  TJ,  Gui- 
ringer  ds  Co.,  long  since  dissolved,  and  endorses  that  note  with  the  social  name. 
To  corroborate  the  already  abundant  proof  that  the  consideration  of  this  note  has 
not  enured  to  the  benefit  of  the  other  co-defendant,  the  evidence  in  the  record 
shows  that  there  was  no  business  transaction  between  the  plaintiff  and  the  firm  of 
P.  U.  Gueringer  4t  Co,^  and  that  whatever  transactions  may  have  taken  pltoe 
between  this  firm  and  the  house  of  P.  U.  Gueringer  in  the  city  of  New  York,  tod 
between  the  defendants,  were  duly  closed  without  reference  to  the  note  now  ooder 
consideration. 

I'he  attempt  to  discredit  the  witness,  P.  U.  Guiringer,  who  was  placed  on  the 
stand  after  the  District  Judge  had  dismissed  the  suit  against  him,  comes  with  a 
bad  grace  from  the  plaintiff,  his  particeps  criminis.  The  court  below  properly 
overruled  all  enquiries  into  the  particulars  of  the  conduct  and  character  of  this 
witness.  And  on  the  score  of  interest,  we  think  the  objection  to  his  competent 
untenable  :  his  interest  is  not  adverse  to  the  plaintiff's,  but  to  that  of  the  defen- 
dant, if  the  latter  be  bound  for  the  note  sued  upon.  This  ruling  disposes  also  of 
the  bill  of  exception  to  the  competency  of  the  witness,  Ernest  Gueringer,  for  the 
reason  assigned,  that  he  is  the  son  of  P.  U.  Gueringer. 

The  last  bill  of  exception  was  taken  to  the  overruling  of  the  following  qoeft- 
tion,  propounded  by  the  plaintiff  to  the  witness,  Riera :  "  What  was  the  share  of 
F,  N,  Gueringer  in  the  partnership  of  P.  U.  Gueringer  <&  Co.  when  it  was  first 
formed,  in  the  year  184L  ?"  This  question  was  properly  overruled  on  the  groond 
of  irrelevancy.  Had  it  been  answered,  it  could  have  benefited  the  phiintlff  in  no 
wise ;  for  the  defendants,  being  commercial  partners,  were  bound  in  solido  for  all 
the  debts  of  the  partnership. 

The  appellee,  F.  N.  Gueringer ,  has  moved  for  an  amendment  of  the  jaclgmcnt 
rendered  in  his  favor ;  and  we  think  that,  instead  of  a  judgment  of  nonsoit,  be 
was  entitled  to  an  absolute  judgment. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Coort 
be  amended  so  as  to  reject  the  demand  of  the  plaintiff  against  the  defendant, 
F.  N.  Guiringer;  and  that  the  judgment  so  amended  be  afi&rmed>  the  plaintiiT 
and  appellant  paying  costs  in  both  courts. 
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F.  J.  Yanbibber  &  Co.  u  The  Bakk  of  Louisiana. 

A  tMnk  is  liable  to  the  payees  of  a  check  made  pajrablo  to  their  order,  when  the  check  is  paid  on  a 
forged  ondoraement  made  by  the  collector  of  the  payees,  who  receives  the  check  in  payment  of  a 
bill  of  mcrchandiie  introsted  to  him  for  collection  by  his  employers. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eg^on,  J. 
H,  M.  Spofford,  for  plaintiflb.    Levi  Peircej  for  defendant 

Cole,  J.  Messrs.  Roche  A  Esdapon,  having  purchased  a  lot  of  sugar  of  plain- 
tiff, the  latter  sent,  on  the  SOth  November,  1858,  their  collector,  /.  F,  Butler,  to 
ooUect  the  price  thereof. 

The  purchasers  gave  their  check  for  91,335  98,  the  amount  of  the  bill,  on  the 
Bank  of  Louisiana,  payable  to  plaintifb  or  order. 

The  collector  appears  to  have  forged  the  signature  of  the  payees,  and  to  have 
presented  the  check  personally,  or  by  a  third  party,  to  the  bank,  upon  the  day  of 
its  execution,  and  then  to  have  absconded  with  its  proceeds. 

This  action  is  to  compel  the  bank  to  pay  to  the  payees  the  amount  of  the 
check. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

The  first  question  that  arises  is,  whether  the  phuntlfb  were  the  owners  of  the 
check? 

It  is  contended  that  they  were  not,  because  the  duty  of  the  collector  was  to 
have  received  only  current  money  in  payment  of  the  bills  for  the  sugar,  and  the 
plaintiffii  would  have  had  the  right  to  have  disavowed  the  act  of  their  collector. 

The  plaiDtiCb  were  called  upon  by  defendant,  to  answer  interrogatories,  and,  in 
answer  to  a  cross-interrogatory,  testify  that  they  **  collected  their  money  through 
checks,  and  made  disbursements  in  the  same  way ;  that  their  collector  had  no 
instructions,  at  the  time  he  presented  the  bill,  as  to  the  nuinner  of  receiving  pay- 
ment. 

It  having  been  the  custom  of  plaintiA  to  receive  the  payment  of  their  bills  by 
checks,  they  could  not,  with  any  grace,  have  disavowed  the  action  of  their  col« 
lector. 

Besides,  even  if  the  action  of  the  collector  in  taking  a  check  were  unauthorized, 
his  principals  had  the  right  to  ratify  it,  if  they  desired,  and  they  have  so  ratified 
it  by  bringing  this  suit 

The  title  of  the  check  was,  therefore,  in  plaintiffiu 

The  drawers  of  the  check  were  accustomed  to  have  deposits  of  fbnds  at  the 
bank,  and  to  draw  occasionally  against  the  same. 

The  drawers  in  this  check  requested  the  bank  to  pay  its  amount  to  plainlifis  or 
order.  The  bank  had  no  right  to  pay  it  to  any  other  person.  It  has,  however, 
paid  it  upon  a  forged  endorsement,  and  the  amount  of  the  check  must  be  con- 
sidered to  be  still  in  the  bank,  subject  to  the  rights  of  plaintiflb. 

A  depositor  in  a  bank  has  the  right  to  suppose  that  the  bank  will  only  pay  out 
his  money  upon  his  own  signature  or  that  of  his  agent,  and  upon  the  conditions 
specified  in  the  check.  The  party  receiving  a  check  drawn  by  a  depositor  is  ac- 
tuated by  this  confidence  and  belief,  and  takes  a  check  with  the  understanding 
Uiat  it  shall  be  paid  only  to  his  order,  or  as  specified  in  the  check. 

In  this  case,  no  negligence  is  shown  on  the  part  of  phdntiflk.    The  collector 
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had  been  known  to  one  of  the  firm  several  years,  and  had  been  in  their  employ 
six  months,  and  had  always  maintained  a  good  character  for  honesty  and  proper 
deportment,  nntil  his  sadden  disappearance,  on  the  30th  of  November. 

If  there  was  neglig;ence  anywhere,  it  was  upon  the  part  of  the  bank.  Their 
duty  to  their  depositor  required  them  to  be  satisfied  that  the  endorsement  of  the 
check  was  that  of  the  payees. 

Besides,  it  is  usaal  with  merchants  to  deposit  checks,  payable  to  their  order,  in 
banks,  in  which  they  keep  their  accounts  with  their  proper  endorsement,  as  so 
much  cash ;  and  it  is  proved  that  snch  was  the  custom  of  plaintiflk  The  nno- 
sual  course,  of  demanding  payment  of  the  check,  ought  to  have  awakened  tte 
attention  of  the  bank. 

It  appears  also,  that  plaintififa  never  had  any  account  in  the  Bank  of  Louisiana, 
and  that  the  signature  of  the  firm  is  not  on  the  signature  book  of  the  bank.  It 
was,  then,  great  laches  to  pay  the  check,  without  being  properly  satisfied  of  the 
genuineness  of  the  endorsement. 

It  is  also  established,  that  the  collector  was  never  authorized  by  plaintifi  to 
endorse  any  check  drawn  to  the  order  of  the  firm,  or  any  check. 

Plaintiffs  also  made  search  for  the  collector,  and  telegraphed  to  all  points  for  his 
arrest,  and  sent  a  person  to  Jackson,  Mississippi,  in  search  of  him.  The  collector 
took,  besides  the  proceeds  of  the  check,  forty  dollars  from  the  safe  of  plaintil& 

Art  2966  of  the  Civil  Code  requires  the  power  to  endorse  bills  of  exchange  or 
promissory  notes  to  be  express  and  special ;  but  defendant  contends  that  a  check 
is  not  a  bill  of  exchange,  and  that  this  Article  applies  to  vmtten  powers  of  attor- 
ney.   Story,  Prom.  Notes,  {  489. 

It  is  true  that  bills  of  exchange  differ,  in  many  important  particulars,  fnm 
checks ;  yet,  even  without  this  Article,  the  collector  would  not  have  been  em- 
powered to  have  endorsed  the  check  for  plaintiffs,  without  showing  that  it  was 
within  the  scope  of  his  agency  as  collector ;  otherwise,  no  one  would  be  safe 
from  ruin.  Edwards  on  Bills  and  Notes,  p.  396  ;  Chapman  v.  White,  2  Seldeu 
Rep.,  412. 

There  was  an  implied  engagement,  upon  the  part  of  the  bank,  to  pay  to  third 
parties  the  checks  drawn  in  their  favor  by  depositors,  and  thus  there  was  a 
privity  of  contract  between  the  plaintiffs  and  the  bank. 

Butler  having  been  authorized  to  collect  the  bill,  and  the  usual  way  being  the 
receipt  of  a  check,  the  check  was,  then,  received  for  plaintiflb,  and  his  poaaeadon 
was  that  of  plaintifEs.  The  forgery  of  the  check  did  not  divest  them  of  the  right 
of  property  in  the  check,  which  could  only  properly  be  paid  to  their  order. 

Butler  could  not,  by  exceeding  the  limits  of  his  authority,  acquire  any  interest 
in  the  check  which  could  injure  plaintifife. 

Defendant  contends  that  the  bank  is  not  liable  to  the  payee  of  a  good  check, 
which  it  has  obtained  under  a  forged  endorsement,  and  that  its  only  liability  is  to 
the  drawer,  whose  name  is  on  its  signature  book. 

The  banks  having  consented  to  pay  the  deposits  of  their  depositors  on  their 
checks,  have  thus  tacitly  agreed  to  pay  them  to  the  payees,  and  they  are  bound 
to  know  that  the  checks  are  paid  to  the  real  payees,  or  their  agents,  as  loDg  as 
they  permit  their  depositors  thus  to  draw  checks  and  thus  to  make  payments  to 
their  creditors.    Otherwise,  creditors  would  be  liable  to  be  defrauded. 

Butler  was  never  entrusted  with  the  power  of  drawing  checks,  and  there  is  do 
reason  why  the  loss  should  fall  upon  plaintiflb.  The  bank  could  have  prevented 
the  loss  and  caused  the  arrest  of  Butler,  by  verifying  the  signature. 
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It  does  not  appear  whether  the  bank  paid  to  Butler  or  to  a  sfranger,  or  that      vunanm 
any  caution  was  osed  in  asking  his  name  or  a  reference.    If  to  Butler,  it  is  not  Looba-xa  Bavk. 
shown  that  he  was  known,  or  that  they  knew  him  to  be  the  clerk  of  plaintiffs. 

The  bank  receiying  the  money  of  plaintiff,  not  on  special  deposit,  but  subject 
to  being  checked  for,  acqaires  a  benefit,  as  it  has  the  use  of  the  money ;  and  in 
consideration,  and  also  to  oblige  their  cnstomcrs,  agrees  to  pay  it  oat  as  ordered 
by  the  depositors,  bat  in  this  case  they  have  not  obeyed  their  order,  but  contra- 
vened it,  in  paying  it  to  a  different  person  than  the  payees. 

Esdapon  S  Roche  acted  with  prudence,  for  they  made  the  check  payable  to  the 
order  of  plunti£&,  as  is  generally  the  case  in  such  payments ;  for  then  the  debtor 
knows  that  they  cannot  lose,  and  that  the  creditor  cannot  be  deirauded. 

Ifthe  defendant  were  not  responsible,  it  would  put  innumerable  obstacles  in 
the  way  of  business,  and  all  to  prevent  the  banks  being  at  the  little  trouble  of 
askmg  the  person  presenting  the  check  for  a  reference,  or  to  verify  the  signature, 
if  it  is  unknown. 

The  bank  becomes  the  agent  of  the  debtor  to  pay  the  check.  In  agreeing  to 
pay  it,  they  agree  to  pay  it  to  the  right  person.  If  they  do  not  wish  to  do  this, 
their  duty  is  to  refuse  to  pay.  But  in  accepting  the  agency,  which  is  for  a  con- 
sideration, they  subject  themselves  to  the  rules  and  obligations  of  agents,  and  can 
be  sued  diroctly  by  the  creditor  of  the  debtor,  who  is  the  holder  of  the  check. 

It  is  true,  that  checks  made  payable  to  fictitious  payees,  or  persons  not  in  esse, 
and  purporting  to  be  endorsed  by  them,  are  deemed  to  be  checks  payable  to  bearer 
BO  far  as  relates  to  the  drawer.  But  plaintiff  had  a  real  existence,  and  the  check 
ought  to  have  been  endorsed  by  them  before  it  was  paid  by  the  bank.  Wilcox  v. 
Bed,  3  An.  407 ;  Smith  v.  Mechanics'  and  Trader^  Bank,  6  An.  624 ;  Etting  v. 
The  Commercial  Bank  of  New  Orleans,  7  R.,  p.  462 ;  Mmgan  v.  Bank  of  State 
of  New  York,  1  Duer,  434,  (affirmed  in  1  Kernan,  404,  p.  6,  Spofford's  cases) ; 
Laborde  v.  The  Consolidated  Association,  4  Rob.  1 93. 

The  bank  holds  the  money  of  its  depositors  subject  to  be  checked  for  as  their 
agent.  When,  then,  the  bank  receives  a  check,  instructing  them  to  pay  a  certain 
part  of  the  deposit  of  the  drawer  to  a  third  party,  and  the  bank  agrees  so  to  do 
by  its  general  custom,  and  by  undertaking  to  pay  it  upon  the  supposed  endorse- 
ment of  the  third  party,  the  amount  of  money  represented  by  the  check,  and  on 
deposit  as  that  of  the  drawer,  becomes  eo  instanti  the  property  of  the  payee,  and 
the  bank,  from  the  moment  it  undertakes  so  to  pay  the  check,  holds  the  amount 
of  the  check  as  the  agent  of  the  payee,  and  is  responsible  to  the  payee,  as  his 
agent,  if  he  pays  it  upon  a  forged  endorsement  The  bank  also  holds  the  amount 
of  the  check  as  the  agent  of  the  drawer,  and  undertakes,  as  his  agent,  to  hold  the 
amount  of  the  check  no  longer  as  the  agent  of  the  drawer,  but  as  that  of  the 
payee ;  so  that,  either  the  drawer  or  the  payee  can  maintain  an  action  against  the 
bank,  unless  one  of  them  has  deprived  himself  of  the  right  by  some  action  of 
his  own. 

Judgment  affirmed,  with  costs. 
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ll  I2mf  ^  '^  transiciion  by  which  a  draft  \b  substituted  in  the  place  of  a  note,  to  constitute  a  noration  of  the 
debt,  it  most  be  established  clearly  that  it  was  the  intention  of  the  partioe  that  the  draft  ahoold  be 
taken  in  absolute  payment  of  the  note. 
Where  at  the  matortty  of  a  draft,  the  Urm  on  which  it  was  drawn  tai  the  dty  of  New  OrleaM  hid  no 
place  of  business,  and  could  not  be  found  there,  and  had  then  ceased  to  exist  ae  a  flrm.  BdH:  ikii 
a  protest  was  unnecessary  to  bind  the  drawer. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Clark  S  Baynef  for  plainti£    Benjamin,  Bradford  S  Finney^  for  defeo- 
dants  and  appellants. 

CoLB,  J.  The  defendants  bdng  indebted  to  /.  H,  Palmer  A  Co.,  gave  to 
them  as  collateral  security  two  notes  of  /.  B.  Harper  S  Son.,  and  upon  the  6th 
of  June,  1853,  the  defendants  agreed  to  allow  Palmer  A  Co.,  to  be  paid  the 
amount  of  the  notes  out  of  a  judgment,  in  case  it  should  be  rendered  in  their 
&vor,  in  a  suit  instituted  by  them  against  the  Memphis  Insurance  Company. 

Afterwards  the  following  transaction  took  place  between  the  parties,  as  h 
evidenced  by  their  receipt : 

'*  Received,  Bayou  Sara,  April  23d,  1855,  from  Messrs.  /.  B.  Harper  S  Stm, 
their  draft  on  Messrs.  B.  F.  Skidds  S  Co.,  New  Orleans,  La.,  for  9972  32  in  M 
of  all  demands,  in  case  said  draft  is  accepted  and  and  acceptable  to  the  represeota- 
tive  of  /.  H.  Palmer  <ft  Co.;  also  order  on  Messrs.  Bor\ford  A  Finney,  for  ooofrol 
of  the  suit  of  Middleton,  Harper  it  Co.  v.  Memphis  Insurance  Co.,  ajmI  when  suit 
is  brought  to  a  successful  termination  and  the  money  made,  we  ag^ree  to  return  to 
said  /.  B.  Harper  dt  Son,  the  aforesaid  draft,  notes,  &c,  and  the  balance  doe  from 
insurance,  less  costs  for  collection,  costs  etc., 

J.  H.  Palirr  &  Co., 
A.  N.  BArreR." 

At  same  time  of  execution  of  this  receipt,  the  following  order  was  given : 
To  Messrs.  Bonford  &  Finney. 

Please  give  in  charge  the  suit  Middleton,  Harper  S  Co.  v.  Memphis  Insttrants 
Co.,  to  Wm.  M.  Ahemethy,  Esq.,  executor  of  J.  H.  Palmer,  and  his  receipt  will 
be  good  to  you.  J.  B.  Harper  k  Soir. 

Bayou  Sara,  April  23d,  1855. 

The  draft  on  fields  S  Co.,  was  not  paid  at  maturity,  and  was  returned  to  /. 
B.  Harper  S  Son,  whereupon  plaintiff,  who  is  the  receiver  of  Palmer  S  Co.,  ia- 
stitated  this  suit,  in  which  he  averred  that  more  than  enough  had  been  coUeeted 
fiDm  the  judgment  against  the  Memphis  Insiurance  Co.,  to  pay  the  two  notee  of 
/.  B.  Harper  dt  Son,  and  he  prayed  for  judgment  against  Middleton,  Harper  Jt 
Co.,  and  thdr  attorneys  in  the  suit  agamst  the  Insurance  Co.  No  service  of  dtir 
tion  was  made  upon  the  attorneys,  as  they  agreeed  to  pay,  if  judgment  should  be 
rendered  against  Middleton,  Harper  db  Co.,  and  they  were  willing  to  have  paid 
without  suit,  but  were  prevented  by  thdr  client 

There  was  judgment  for  plaintiff  upon  the  amount  of  the  two  notes,  and  defen- 
dant has  appealed. 

It  is  contended  by  defendant  that  the  draft  on  Skidds  dt  Co.,  was  given  inpay- 
ment, and  that  the  original  debt  was  novated  by  the  reodpt  of  April  23d,  1855. 
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There  may  be  some  obscurity  aboat  this  receipt,  bat  it  is  clear  that  novation 
was  not  created  thereby  of  the  two  notes. 

If  it  bad  been  the  intention  of  the  parties  that  the  draft  on  Skidds  d  Co,  should 
be  taken  in  absolute  payment  of  the  two  notes,  and  that  the  draft  was  substituted 
in  their  place,  then  there  would  have  been  no  reason  for  giving  Palmer  &  Co,  the 
control  over  the  suit  against  the  Insurance  Company,  and  for  stipulating  that  when 
the  money  was  made  out  of  this  suit,  then,  that  the  draft,  notes,  etc.,  should  be 
returned  to  Harder  A  Son.  The  draft  could  not  have  been  given  in  absolute  pay- 
ment, because  in  a  certain  event,  it  was  to  be  returned. 

Novation  must  be  clearly  established. 

The  conduct  of  the  parties  corroborates  our  interpretation  of  this  receipt 

The  return  of  the  notes  was  not  required.  The  draft  on  SMU  d  Co.,  was  on 
the  nth  February,  1856,  returned  to  Messrs.  Harper  d  Son,  in  a  letter,  in  which 
it  was  stated  that  plaintiff  held  the  draft  only  as  coUateraL 

The  statement  is  not  contradicted  until  the  28th  of  December,  1857,  when  the 
answer  is  fQed. 

We  would  here  remark,  that  /.  B,  Harper  was  formerly  a  member  of  the  firm 
MiddUton,  Harper  d  Co. 

It  18  abo  contended  that  defendants  are  released,  because  the  draft  was  not 
protested,  but  it  is  established  that  Shields  d  Co,,  had,  at  the  maturity  of  the 
draft,  no  place  of  business  in  New  Orleans,  and  that  they  could  not  be  found,  and 
that  the  house  had  ceased  to  exist  before  the  maturity  of  the  draft. 

Even  if  SkiMs  d  Co.  were  indebted  to  Harper  d  Co.,  at  the  time  of  the  ma- 
turity of  the  draft,  it  is  evident  from  the  record,  that  the  money  could  not  have 
been  made  out  of  them. 

The  long  silence  of  Harper  d  Son,  after  the  return  to  them  of  the  draft,  shows 
that  they  did  not  attach  any  importance  to  the  fidlnre  of  the  protest. 

There  is,  however,  an  error  in  the  Judgment 

The  court  has  omitted  to  notice  credits  of  March  18ih,  1854,  upon  the  note  of 
9579  61,  amounting  to  9300  84. 

The  two  notes  were  evidently  to  be  accepted  as  ftiU  satisfaction  for  the  original 
debt  with  the  additional  guaranty  of  the  obligation  of  the  defendants  to  be  per- 
sonally responsible  for  the  same,  and  they  must  be  deemed  to  have  been  so  taken 
and  assumed,  subject  to  a  deduction  for  the  endorsed  credits. 

One  of  the  credits  asked  for  by  appellant  cannot  be  allowed,  for  it  is  on  the 
original  note,  r^resented  by  the  two  notes  now  sued  upon. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  amended 
by  making  the  sum  of  9579  61,  mentioned  therein,  subject  to  a  credit  of  9300  84 
paid  on  the  18th  March,  1854 ;  that  the  judgment  so  amended  be  affirmed,  and 
that  appellee  pay  the  costs  of  appeal. 
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State  v.  The  Judge  of  the  Eighth  Judicial  District. 

Tbe  120th  ArUclo  of  the  OoostitQtkm  which  requires  that  the  Uws  of  this  State  shall  be  promolgitod 
in  the  English  and  French  languages,  is  not  violated  by  section  second  of  the  Act  of  the  Legtslatort 
of  March  16th,  1869,  entiUed  "  an  act  U>  change  and  regulate  the  terms  of  the  District  Cburls  ia  ite 
Eighth  Judicial  District,"  which  declares  that  the  Act  shall  take  effect  from  and  after  its  paieage. 

There  is  no  prohibition  in  the  Oonstltntion,  agahist  the  repeal  of  Uws,  hi  any  form,  tai  which  itac 
Legislature  can  give  a  clear  expression  of  its  will. 


0' 


^N  an  application  for  a  mandamus  to  the  Hon,  J.  C.  WUson,  JudgB  of  the 
Eighth  Jadicial  District  Court    M.  T.  Cartevy  District  Attorney,  relator. 

Merrick,  0.  J.  This  is  an  application  (with  the  proper  ayerments  diowiif 
interest  and  jurisdiction)  for  a  writ  of  mandamus  against  the  Jodge  of  the£igiitk 
Judicial  District,  to  compel  him  to  hold  the  courts  for  the  April  and  May  terns, 
in  the  parishes  of  St.  Helena  and  Liyingston. 

The  reftisal  of  the  Judge  to  hold  the  above  named  terms  of  the  coorti  is  tbe 
consequence  of  his  construction  of  the  recent  Act  of  the  L^islatnre,  bearing  tk 
number  120,  approved  March  16th,  1859,  and  entitled  "  an  Act  to  change  lod 
regulate  the  terms  of  the  District  Courts  in  the  Eighth  Judicial  District  of  tke 
State  of  Louisiana." 

It  consists  of  two  sections,  as  follows : 

"  Sec.  1.  Be  it  enacted,  &c.,  That  the  terms  of  the  District  Courts  in  tbe  Eiglitii 
Judicial  District,  be  as  follows,  viz  : 

"  In  the  parish  of  St.  Helena,  the  jury  terms  shall  commence  on  the  third  Mon- 
day of  April,  and  first  Monday  of  November. 

**  In  the  parish  of  Livingston,  the  jury  terms  shall  conunenoe  on  the  second 
Monday  of  May  and  the  third  Monday  of  October. 

'^  In  the  parish  of  St.  Tammany,  the  jury  terms  shall  oonmieQoe  on  the  foorth 
Monday  of  May,  and  fourth  Monday  of  November. 

^  In  the  pariah  of  Washington,  the  jury  terms  shall  commence  on  the  third 
Monday  of  June  and  second  Monday  of  December. 

"  Sec.  2d.  Be  it  further  enacted,  &c.,  That  this  Act  shall  take  dEdci  from  and 
after  its  passage,  and  all  laws  r^ulating  the  terms  of  courts  in  said  parisheB,  are 
hereby  repealed." 

The  District  Judge  rests  his  refusal  to  hold  the  courts  in  St  Helena  and  lir- 
ingston,  under  said  Act,  on  two  grounds,  viz : 

Ist.  That  the  Act  has  not  been  promulgated  in  English  and  Frendi,  as  con- 
templated by  the  Constitution. 

2d.  That  it  is  in  fact,  an  amendment  of  the  fifteenth  section  of  the  Act  of  the 
Legislature,  approved  March  10th,  1855,  entitled  an  Act  reUttive  to  District 
Courts,  and  as  such  is  void,  being  in  contravention  of  Art.  116  of  the  present 
Constitution. 

I.  The  129th  Article  of  the  Constitution  is  in  these  words,  vii :  '<  The  Consti- 
tution and  laws  of  this  State,  shall  be  promulgated  in  the  English  and  French 
h&nguages." 

Article  132  of  the  Constitution  of  1845,  was  in  the  same  words. 

This  provision  was  not  supposed  to  be  necessary  when  the  Constitution  of  1812 
was  adopted.  The  portion  of  the  inhabitants  speaking  English,  did  not  then,  as 
now,  out  number  those  using  the  French  language  as  their  mother  tODgoe.  At 
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that  time,  it  was  deemed  necessary  to  provide  that  the  laws,  Ac,  should  be  writ-         ^^^ 
ten  and  promulgated  in  the  English  language ;  the  language  in  which  the  Con-  JusaiSn  Ju.Db. 
stitntion  of  the  United  States  is  written.    In  1845,  as  well  as  in  1852,  it  was 
considered  necessary  to  protect,  by  the  Constitution,  those  speaking  the  French 
language. 

Those  whose  mother  tongue  was  English,  were  protected  by  Article  No.  103 
ef  the  Constitution  of  1845,  and  100  of  the  Constitution  of  1852. 

The  Article  in  question  does  not  therefore  appear  to  have  been  introduced  for  the 
purpose  of  declaring  that  laws  must  be  promulgated  before  they  can  be  made  to 
have  effect,  but  simply  that  they  shall  be  promulgated  in  French  as  well  as  English. 
The  Judges,  under  the  Constitution  of  1845,  some  of  whom  had  aided  in  (him- 
ing  the  instrument,  do  not  appear  to  have  had  any  doubt  on  this  question.  In  the 
matter  of  the  Merchants'  Bank  of  New  Orleans,  2  An.  68,  they  gave  effect  to  a 
statute  containing  a  similar  clause,  without  hesitation. 

In  the  afikirs  of  a  State,  as  well  as  of  individuals,  it  is  impossible  to  antici- 
pate the  exigencies  which  may  arise  in  the  future,  and  there  would  be  a  singular 
want  of  foresight  to  take  from  the  State  or  the  individual,  the  power  of  imme- 
diate action  to  meet  such  emergencies.  See  Buhol  v.  Boudousguie,  8  N.  S.  433  ; 
City  of  New  Orleans  v.  Holmes,  Recorder  of  Mortgages,  13  An. 

II.  On  the  second  ground,  the  Act  does  not  appear  to  contravene  the  116th 
Article  of  the  Constitution.  It  does  not  revive  any  Act  which  has  expired  by 
limitation  or  been  repealed.  It  does  not  amend  any  Act  by  its  title.  The  only 
reference  it  makes  to  former  statutes,  is  to  repeal  them,  and  there  is  no  prohibition 
in  the  Constitution  against  the  repeal  of  laws  in  any  form  in  which  the  Legisla- 
ture can  give  a  clear  expression  of  its  will. 

But  were  it  to  be  considered  as  an  amendment,  instead  of  a  repeal  of  the  15  th 
section  of  the  Act  of  1855,  p.  493,  sec.  15,  we  are  not  prepared  to  say  that  it 
woald  contravene  the  Article  in  question,  for  the  new  law  (the  amended  section) 
18  reenacted  and  published  at  length,  and  the  Constitution  seems  to  require  no 
more.  See  the  case  of  Arnault  v.  The  City  of  New  Orleans,  11  An.  56,  57  ;  and 
12  La.  318. 

The  District  Judge,  in  order  to  facilitate  this  proceeding  and  enable  the  relator 
to  obtain  a  speedy  trial,  has  taken  notice  of  the  application  for  a  writ  of  manda- 
tnus,  and  filed  his  answer,  and  waived  all  formalities  and  delays,  and  consents  that 
a  peremptory  mandamus  issue  at  once,  should  the  reasons  assigned  by  him  be 
deemed  insufficient  by  this  court. 

After  carefully  considering  the  grounds  of  objection  to  the  constitutionality  of 
the  Act,  they  do  not  appear  to  us  to  be  sufficient  to  enable  this  court  to  declare 
the  Act  in  question  void. 

But  it  is  now  evident,  that  the  term  of  the  court  cannot  be  held  in  the  parish 
of  St.  Helena,  in  the  remaining  portion  of  the  time  allotted  by  the  Act  for  the 
April  and  May  term,  and  it  would  be  idle  to  order  the  Judge  to  hold  such  term. 
Indeed,  the  court  can  only  be  held  in  Livingston,  by  availing  ourselves  of  the 
consent  of  the  District  Judge  to  award  the  peremptory  mandamw  at  once. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  a  mandamus 
issue  immediately,  commanding  the  Hon.  Julius  E,  Wilson,  Judge  of  the  Eighth 
Judicial  District  of  Louisiana,  to  proceed  to  hold  a  jury  term  of  the  District 
Court,  in  and  for  the  parish  of  Livingston,  to  be  begun  and  holden  on  the  second 
Monday  of  May  instant,  in  accordance  with  the  Act  of  the  Leg^lature,  approved 
March  16th,  1859,  and  that  the  relator  pay  the  costs  of  court. 
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Valery  Gaiennie  u  William  Preret. 

Where  In  a  redhibitory  actkm,  brought  to  rescind  the  sale  of  a  slave,  and  recover  back  the  price  paid, 
it  was  cstablishod  by  parol  evidence  received  without  ol][)ectiOD,  that  upon  betng  bifbrmed  of  tbe 
siclcneari  of  the  slave,  the  vendor  had  oonaentad  to  his  return— JETeld :  Tbat  efibct  muBt  be  given  to 
the  evidence,  and  that  after  its  reception,  it  is  too  late  to  raise  the  objection,  that  the  fkct  of  eoch. 
consent  on  the  part  of  the  vendor,  should  have  been  established  by  written  proof,  in  order  to  re- 
scind the  sale. 

Where  the  consent  of  the  vendor  to  take  back  the  slave  has  been  given,  and  bi  aocordaaee  «rjch  it, 
the  slave  has  been  returned  to  him  by  the  vendee— fleU  .*  That  in  a  suit  brought  to  rescind  tbfO  sale, 
and  recover  back  the  price  paid  for  the  slave,  the  consent  of  the  vendor  throws  the  burden  of  proof 
upon  him,  and  he  cannot  be  relieved  from  it,  without  showing  fhiud  or  concealment  on  the  part  of 
the  vendee  in  procuring  such  consent,  or  some  negligence  in  retnrntaig  the  slave. 

APPEAL  from  the  Foarih  District  Court  of  New  Orleaos,  Price,  J. 
H,  H.  Stratobridge  and  H.  D.  Ogden,  for  plaintifif.    C.  Dufour,  for  defen- 
dant  and  appellant. 

Mbrrice,  C.  J.  This  is  an  action  of  redhibition  bronght  to  rescind  the  sate 
and  recoTer  back  the  price  of  a  negro  woman  sold  by  d^endant  to  the  plaintiff. 

The  negress  was  sold  to  the  plaintiff  on  the  third  day  of  Febmary,  1857,  and 
immediately  removed  to  the  parish  of  Natchitoches,  where  plaintiff  residea. 
About  the  15th  or  20th  of  the  same  month,  the  plaintiff  had  discovered  that  the 
slave  was  unsound.  He  wrote  to  his  cotton  factors  in  this  city,  desiring  them  to 
communicate  with  the  defendant,  and  that  he  should  take  her  back.  On  being 
applied  to  for  this  purpose,  the  defendant  verbally  consented  to  the  return. 

A  physician  was  called  upon  by  the  plaintiff,  to  examine  the  woman,  and,  we 
infer,  to  prescribe  for  her,  as  he  says  he  visited  her  four  times.  As  ahe  grew 
worse,  he  advised  she  sliould  be  returned  immediately.  Defendant  was  notified  of 
her  arrival  in  the  city,  and  thereupon  took  charge  of  her,  and  had  her  treated  at 
the  hospital  by  skillful  phyucians,  but,  not¥rithstanding,  the  slave  died.  The  diflp 
ease  was  an  ulceration  of  the  uterus. 

We  are  satisfied  that  the  defendant  was  not  aware  of  the  existence  of  the  dis- 
ease at  the  time  of  the  sale,  and  we  doubt  not  the  suit  is  defended  on  the  suppo- 
sition that  the  comphiint  was  not  uicurable,  and  perhaps  that  the  n^^ieas  did  not 
receive  the  proper  attention. 

The  case,  however,  does  not  depend  upon  the  ordinary  rules  governing  the  ac- 
tion of  redhibition.  As  just  mentioned,  it  is  proven  by  parol,  received  without 
objection,  that  when  plaintiff's  agent  informed  defendant  of  the  sickness  of  the 
negress,  he  consented  to  her  return,  and  she  was  accordingly  sent  back  and  taken 
charge  of  by  defendant  It  is  now  objected,  that  the  sale  could  not  be  rescinded 
without  written  proof.  The  objection  comes  too  late,  and  according  to  the  well 
settled  rules  of  law,  effect  must  be  given  to  the  testimony. 

This  consent  of  the  defendant,  throws  the  burden  of  proof  npon  him,  and  he 
cannot  be  relieved  from  such  consent,  without  showing  fraud  or  concealmeot  on 
the  part  of  the  plaintiff,  by  which  it  was  procured,  or  some  n^ligenoe  in  return- 
ing the  slave. 

The  testimony  makes  it  more  probable  that  the  disease  existed  at  the  date  of 
the  sale,  than  the  contrary,  and  if  the  physician  was  not  called  until  the  15th  or 
20th  of  February,  it  is  bat  reasonable  to  soppoee  that  it  was  not  without  delay 
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and  relactance  thai  the  negro  woman  commanicated  to  her  new  master,  a  disease       gaiis^u 
which  she  had  carefally  concealed  from  her  former  one. 

The  phiintiff  cannot  be  charged  with  improper  conduct  in  sending  the  negress 
to  New  Orleans,  notwithstanding  her  debility.  It  was  done  nnder  the  advice  of 
a  physician,  after  defendant  had  given  his  consent. 

Under  the  proof  in  this  case,  it  was  not  incambent  upon  the  plaintiff  to  show, 
that  the  disease  was  absolntely  incurable.  The  consent  of  defendant  to  the  re- 
tarn  of  the  negress,  appears  to  have  been  given  without  any  reference  to  the 
nature  of  the  disease.  When,  therefore,  plaintiff  showed  that  the  disease  termi- 
nated fiitally,  notwithstanding  the  care  of  physicians  employed  by  defendant  him- 
self, he  proved  more  than  was  required,  for  it  could  no  longer  be  objected,  that 
the  disease  was  not  incurable,  or  redhibitory  in  its  nature.  That  objection  had 
been  waived  by  the  consent  to  the  return  of  the  slave. 

Judgment  a£Srmed. 


Joseph  T.  Lebeau  v.  Jean  B.  Bergeron. 

lb  a  ooDtesl  of  bovndAry  between  two  parties  who  have  purchased  a4Joining  tracts  fh>m  a  common 
▼eodor,  the  line  which  their  vendor  had  caused  to  be  run  as  the  dividing  line  between  the  two  tracts 
before  he  sold  them,  will  be  recognized  as  the  dividing  line  between  the  two  parties  deriving  title 
from  hhn. 

UDder  such  clrcmnstanoes.  If  either  party  has  not  the  quantity  of  land  called  for  by  his  title,  ho  mqal 
seek  it  Crom  his  vendor,  and  not  from  the  proprietor  of  the  adjoining  tract,  who  does  not  claim  or 
possess  beyond  the  line  established  by  their  common  vendor. 

In  such  a  case,  the  plat  of  a  survey,  and  the  prooe$  verbal  of  a  pariah  surveyor,  are  admtssable  In 
erUenoe  after  the  death  of  the  sorveyor,  to  show  that  the  line  was  run  by  hbn  at  the  request  of  the 

■  common  vendor,  and  that  he  considered  it  the  boundary  of  the  two  tracts  which  had  been  divided 
by  him,  and  also  to  show  that  the  parties  bought  the  land  in  accordance  with  the  lines  established  by 
the  survey,  and  that  the  defendant  took  possession  and  cultivated  his  tract  according  to  it. 

In  an  action  of  boundary,  a  division  line  which  has  been  long  established  by  surveyor's  marks,  a  canal 
and  fence,  and  under  which  both  parties  bought,  and  whteh  Is  referred  to  In  the  act  of  sale,  will  be 
taken  as  the  true  line,  in  preference  to  a  new  one,  which  gives  to  one  of  the  parties  a  larger  boun- 
dary. 

APPEAL  from  the  District  Court  of  the  parish  of  Point  Coupee,  Hardsm,  J. 
U.  B,  db  E.  Phillips  and  T.  G,  A  H.  Cooley,  for  plaintiff.  A,  Provosty,  for 
defendant  and  appellant. 

Cole,  J.  The  plaintiff,  in  his  petition,  states  **  that  he  is  the  owner  of  a  cer- 
tain tract  of  hind  in  the  Island  of  False  Biver,  containing  two  arpeuts  in  front, 
by  forty  in  depth  ;  that  defendant  has  taken  possession  of  a  portion  of  said  land  ; 
that  said  Umd  formerly  belonged  to,  and  was  part  of  a  tract  of  land  twenty  ar- 
pents  front  belonging  to  /.  B,  Desorme  ;  that  said  Desorme  sold  in  May,  1832, 
five  arpents  to  /.  B.  Bergeron^  pere,  and  on  the  same  day  sold  to  defendant,  /.  B. 
Bergeron,  fils,  another  tract  of  five  arpents— making  ten,  bounded  on  one  side  by 
lands  of  /.  B.  Bergeron,  pere,  and  on  the  other  by  the  vendor. 

"  That  the  balance  of  said  tract  has  passed  by  a  regular  chain  of  titles  to  Abeis 
0.  LAeau,  who  sold  two  arpents  of  the  same,  adjoining  the  land  of  defendant,  to 
Augusie  Guerin,  and  the  same  has  descended  by  reguhtr  transfers  and  by  inheri- 
tance to  your  petitioner." 

Wherefore  he  prays  to  be  decreed  to  be  the  legal  owner  of  two  arpents  front, 
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commeacing  at  the  dlstanoe  of  tea  arpents  flrom  the  Bide  of  said  tract  of  twenty 
arpents,  bounded  by  lands  of  said  J,  B,  Bergeron^  pere,  as  aforesaid. 

There  was  jadgment  in  favor  of  plaintiff  for  a  portion  of  the  land  in  posses- 
sion of  defendant.    The  latter  has  appealed. 

Plaintiff  has  not  alledged  the  location  or  the  quantity  of  land  illegally  taken 
possession  of  by  the  defendant. 

The  prayer  of  the  petitioner  merely  asks  that  he  may  be  decreed  to  be  thel^ 
owner  of  two  arpents  front,  commencing  at  the  distance  of  ten  arpents  from  tbs 
lower  kteral  line  of  the  tract  of  twenty  arpents. 

It  a{q)ears  that  plaintiff  is  in  possession  of  the  quantity  of  land  in  front,  called 
for  by  his  title,  bat  conceiyes  that  the  defendant  has  encroached  upon  his  land  m 
the  rear. 

The  evidence  safficiently  establishes  the  line  BZ  to  be  the  opper  boundary  of 
the  tract  of  defendant ;  it  is  consequently  the  lower  line  of  that  of  plaintiff. 

The  latter  contends  that  the  line  XX  is  the  upper  line  of  defendant  The  tes- 
timony, however,  shows,  that  in  1823,  VHermite,  a  surveyor,  at  the  request  of/. 
B,  Desorme,  the  common  vendor  of  all  parties,  made  a  survey  of  the  twenty  v- 
pent  tract,  which  was  then  divided  into  two  tracts,  numbered  4  and  5,  each  bar- 
ing a  front  of  ten  arpents. 

He  traced  the  line  of  division  between  them,  and  drew  the  line  BZ  as  that 
which  separated  the  two  tracts. 

The  upper  boundary  of  the  estate  now  owned  by  defendant  was,  therefore,  fiied 
by  the  former  owner  in  1823. 

St.  Ville  Lebeau  testifies,  that  the  plaintiff,  and  also  his  father,  took  posBessian 
of  their  land,  as  surveyed  by  L'Hermite, 

As  defendant  is  not  in  possession  of  kind  beyond  the  line  BZ,  if  plaintiff  has 
not  his  complement  of  land  in  the  rear,  he  must  seek  it,  if  he  has  any  l^al  claim 
from  his  vendor,  and  not  from  the  defendant 

The  survey  of  L'Hermite  was  rejected  by  the  District  Court  It  should  have 
been  received.     Wdls  et  al.  v.  Compton  et  a/.,  3  R.  185. 

The  survey  was  made  by  L'HermiU,  the  parish  surveyor  of  Point  Coap^  at 
the  request  of  Desorme,  and  the  proce»  verbal  is  signed  by  him.  This  somy 
was  good  evidence  to  show  what  the  common  vendor  of  the  land  in  dilute  con- 
sidered to  be  the  boundaries  of  the  two  tracts  into  which  the  twenty  arpents 
were  divided.  It  was  also  admissible,  as  rebutting  evidence,  as  it  is  referred  to 
by  the  witnesses  of  plaintiff. 

This  survey  is  also  important,  as  it  is  shown  that  the  parties  have  bought  in 
accordance  with  the  lines  established  thereby,  that  defendant  has  taken  possessioQ 
of  his  land  according  to  it,  and  has  thus  held  and  cultivated  the  land  since  1832. 
Plaintiff  purchased  his  tract  in  1857,  according  to  its  recognized  limits,  and  he 
cannot  now  disturb  the  division  line  consented  to  for  twentj-five  years,  by  the 
previous  holders  of  the  tract. 

The  titles  show,  also,  that  the  lateral  lines  of  the  estate  of  plaintiff  dose  in 
the  rear. 

The  upper  boundary  of  the  defendant  is  established  by  the  sorv^or's  markB» 
by  posts,  a  canal  and  fence ;  and  it  has  been  for  twenty-five  years  ccnsidered  as 
the  dividing  line  between  the  estate  of  defendant  and  that  of  phuntiff  WiUiam- 
son  V.  Hymd,  11  La.  185  ;  Gray  v.  Couvillon,  12  An.  732. 

We  are  of  opinion,  that  plaintiff  has  failed  to  show  that  defendant  ii  in  poa- 
session  of  any  part  of  his  land.    In  a  p^itory  action,  the  plaintiff  musteetablisfa 
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dearly  his  title  to  the  property  in  poflaeasion  of  another,  otherwise  he  cannot  re- 
cover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  that  there  be  judgment  in  favor  of  defen- 
dant against  the  demand  of  plaintiff,  for  the  land  claimed  by  the  latter  of  the 
former,  and  that  defendant  be  recognized  as  the  owner  thereof ;  that  the  line  BZ, 
as  drawn  on  the  map  of  C.  G.  Hale,  in  the  record  in  this  suit,  be  recognized  as 
the  division  line  between  the  estate  of  defendant  and  that  of  plaintiff;  and  that 
the  latter  pay  the  costs  of  both  courts. 


F.  M.  FisK  V.  E.  T.  Parker,  Sheriff,  et  al. 

A  Jadgment  of  dismissal  is  nothing  moro  than  one  of  nonsuit,  and  cannot  support  the  plea  of  rajudi. 

earn,  as  to  any  of  the  matters  at  issae. 
Th«  reasoniDg,  and  opinion  of  the  court  npon  a  subject,  on  the  evidence  adduced  before  it,  cannot 

liare  the  force  and  eifdct  of  the  thing  a4}udged,  unless  the  sul^t  matter  be  definitively  disposed  of 

by  the  decree. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
F,  A.  Bartldt  and  G,  A,  Breaux,  for  plaintiff  and  appellant     T,  H.  How- 
ard and  A,  G.  Bricey  for  defendants. 

Laitd,  J.  In  November,  1851,  George  H.  Wallace  commenced  suit  by  at- 
tachment against  Bennett  E,  Smith,  in  the  Third  District  Court  of  this  city,  and 
attached  the  slaves  Mary  Ann  and  "  America"  as  the  property  of  the  defendant. 
On  the  7th  of  same  month,  Francis  M,  Fisk  intervened  in  the  suit  and  claimed 
the  slave  America  as  his  property,  and  prayed  for  judgment  recognising  him  as 
owner.  To  this  petition  of  intervention  the  plaintiff  filed,  on  the  29th  of  No- 
vember, 1851,  a  general  denial.  On  the  10th  day  of  December  following,  the 
plaintiff  filed  a  supplemental  petition  making  Fisk  a  party  garnishee  to  the  action 
and  propounding  to  him  interrogatories,  the  third  of  which  was — ^*  have  you  not 
in  your  possession  or  under  your  control,  or  had  you  not  when  seizure  was  made 
in  your  hands  on  the  6th  day  of  November  last,  or  at  any  time  since,  certain 
slaves  bdonging  to  said  defendant,  or  which  were  standing  in  his  name,  to-wit : 
Francis  Peterson, Harriet,  Jane,  Frank,  Rhoda,  Attstin  and  Maria" 

To  the  answers  of  the  guamishees  to  the  interrogatories,  the  plaintiff  filed  a 
traverse,  which  was  tried  together  with  the  principal  action  and  third  opposition 
of  Fisk,  and  thereupon  the  following  judgment  was  rendered : 

"  For  the  reasons  assigned  in  the  written  opinion  of  the  court  this  day  delivered 
and  on  file,  it  is  adjudged  and  decreed,  that  the  plaintiff,  George  H.  Wallace,  re- 
cover of  defendant,  Bennett  E,  Smith,  the  sum  of  five  thousand  and  sixty  dollars, 
with  legal  interest  from  6th  of  November,  1851,  until  paid.  That  the  interven- 
tion of  F,  M,  Fi^  be  dismissed;  that  the  said  F,  M.  Fisk,  as  garnishee,  deliver 
np  to  the  Sheriff,  the  slaves  Khoda  and  Peterson,  as  subject  to  the  plaintiff's  at- 
tachment, within  two  days  after  this  judgment  shall  become  executory,  and  in  de- 
fault thereof,  that  the  plaintiff  recover  of  the  said  Fisk,  garnishee,  the  value  of 
the  said  slaves  Rhoda  and  Peterson,  to  be  fixed  by  evidence  on  motion ;  it  is  fur- 
ther ordered,  that  the  defendant.  Smith,  pay  the  costs  of  the  main  action,  and  that 
Fisk  pay  the  costs  of  the  intervention  and  of  the  traverse." 
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FoK  From  this  jadgment,  Fisky  the  intervenor,  appealed  to  this  ooiirt»  and  the  ap- 

p^uucn.  peal  was  dismissed,  "  because  much  of  the  oral  testimony  was  not  reduced  to 
writing,  and  partly  because  certain  extracts  from  written  books  had  not  been 
produced  by  the  party  who  offered  them,  and  because  there  was  no  agreed  state- 
ment of  facts." 

The  plaintiff,  after  the  dismissal  of  the  appeal,  sued  out  an  execution  on  hv 
judgment  and  caused  the  slave  '*  America"  to  be  seized  as  the  property  of  the 
defendant.  Thereupon,  F.  M.  Fish  commenced  this  suit  by  injunction,  to  arrat 
and  prevent  the  sale  of  the  slave  on  the  grounds  of  his  possession  and  ownership. 
To  this  demand  the  defendants  pleaded  res  judicata,  by  Al^ng  that  all  of  Iw 
rights  have  been  adjudicated  upon  and  against  him,  on  his  intervention  and  third 
opposition  filed  in  the  suit  of  Wallace  v.  Smith, 

The  exception  of  res  judicata  was  sustained  by  the  lower  conrt,  and  the  pbu&- 
tiff  has  appealed. 

It  is  to  be  observed  that  the  petition  of  intervention  in  the  suit  of  WaUaxe  v. 
Smithy  was  filed  and  issue  joined  by  answer  of  the  plaintiff,  before  Fisk  was  mide 
a  party  garnishee,  and  consequently  before  interrogatories  were  propounded  to 
him. 

And  it  is  also  to  be  observed,  that  the  interrogatories,  the  answers,  and  the 
.traverse  thereof,  are  silent  as  to  the  title  to  the  slave  America,  and  that  the  only 
pleadings  in  which  the  title  to  this  slave  was  at  issue,  were  the  petUum  of  interreB- 
tion  and  the  ansvoer  thereto. 

Upon  these  pleadings,  the  judgment  of  the  conrt  was,  that  the  MerveiUion  of 
F,  M.  Fide  he  dismissed,  and  that  he  pay  the  costs  of  the  intervention.  This  judg- 
ment did  not  determine  the  rights  of  the  parties,  but  was  one  of  dismissal  or  non- 
suit,  and  cannot  support  the  plea  of  res  judicata.  Baudin  v.  Roliff,  1  N.  S.  165. 
Nor  will  the  reasoning  and  opinion  of  the  court  upon  a  subject,  on  the  evideooe 
adduced  before  it,  have  the  force  and  effect  of  the  thing  adjudged,  unless  the  sob. 
ject-matter  be  definitively  disposed  by  the  decree.    Pepper  v.  Dunlap,  5  An.  p.  200. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reveiaed, 
and  the  plea  of  res  judicata  be  overruled,  and  the  cause  remanded  to  the  lower 
court  for  further  proceedings  according  to  law,  and  that  defendants  pay  the  coats 
of  this  appeal. 


John  E.  Hyde  v.   Mississippi  Souxd  Compant. 

The  property  of  imobMni  eorporatiant,  when  sold  by  a  commlssioiier  for  cash,  most  be  appreiwd,  uid 
bring  two-thirds  of  ila  appratflod  valne,  as  in  the  case  of  property  told  under  exeenthm. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
MoU  ^  Fraser,  for  plaintiff.    Bonford  and  Singleton  A  Clack,  for  defendsnt 
and  appellant. 
Land,  J.    The  opinion  and  decree  of  the  District  Judge  are  as  follows : 
"  /.  E.  Caldwell  alleges,  that  at  a  sale  made  by  the  Sheriff  of  the  property  of 
defendant,  he  became  the  purchaser  of  the  hull  and  machinery  of  the  steambott 
Virginia ;  that  he  paid  the  price  of  the  a(^udication,  and  possession  of  the  pK>- 
perty  was  delivered  to  him  by  the  ^Sheriff  j  that  since  said  sale,  the  Sheriff  htt 
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reponeased  himgelf  of  said  property,  and  has  readvertised  and  is  about  to  sell  the  Htdi 
said  property  again.  The  plaintiff  in  said  rale,  now  moves  the  court,  to  compel  mm-SouiidOo. 
the  Sheriff  to  redeliver  the  possession  of  said  property  to  plaintiff  in  rule,  and  to 
desist  from  all  farther  proceedings  in  relation  to  the  property.  The  Sheriff,  for 
cause,  alleges  that  the  sale  was  made  not  in  accordance  with  the  order  of  court, 
and  therefore  null.  On  the  9th  of  December,  1858,  an  order  was  obtained  for 
the  sale  of  the  hull  and  machinery  of  the  said  boat,  after  due  and  legal  notice 
and  appraisement. 

"The  hull  and  machinery  were  appraised  at  88,000,  and  the  plaintiff  shows  he 
purchased  the  same  at  91,395,  not  two-thirds  of  the  appraised  value. 

"  The  day  of  sale  was  fixed  for  the  22d  of  December,  and  there  were  two  sales 
of  different  properties  belonging  to  the  defendants,  on  the  same  day.  On  the  day 
of  sale,  the  oonunissioner  obtained  an  order  to  sell  the  *  goods  and  furniture'  of 
said  defendants,  without  regard  to  the  appraisement  This  order  only  has  refer- 
ence to  the  *  goods  and  ftimiture'  of  defendants,  and  not  to  the  *  hull  and  machi^ 
nery  of  the  steamboat  Virginia,'  as  erroneously  supposed  by  the  Sheriff.  The 
order  of  the  court  of  9th  December,  1858,  was  the  only  authority  to  the  Sheriff 
to  sell,  and  he  was  bound  to  obey  said  order.  That  order  required  the  '  hull  and 
machinery'  to  be  sold  for  cash,  the  appraisement  already  having  been  made.  The 
sale  waa  to  have  been  made  with  reference  to  the  appraisement,  and  the  property 
not  bringing  two-thirds  of  its  apprsused  value,  the  adjudication  was  null.  Sue* 
cession  of  Packwood,  2  An.  96. 

**  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  rule  taken  herein  by 
/.  E.  Cfildwell,  be  dismissed,  with  costs." 

In  this  decree  there  is  no  error.  The  6th  section  of  the  Act  of  1855,  '*for 
the  organization  of  corporations  for  works  of  public  improvement  and  utility" 
provides,  that  they  shall  forfeit  their  charter  for  insolvency,  evidenced  by  a  return 
of  no  property  found  on  execution  ;  and,  in  such  case,  it  shall  be  the  duty  of  the 
District  Court,  at  the  instance  of  any  creditor,  to  decree  such  forfeiture,  and  to 
appoint  a  commissioner  for  effecting  the  liquidation,  whose  duty  it  shall  be  to 
convert  all  the  assets  of  the  company,  including  any  unpaid  balance  due  by  stock- 
holders on  their  shares,  into  cash,  and  to  distribute  the  same  under  the  direction 
of  the  court,  amongst  the  parties  entitled  thereto,  in  the  same  manner,  as  near  as 
may  be,  as  is  done  in  cases  of  insolvency  of  individuals.    Acts  1855,  p.  184. 

Article  2180  of  the  Civil  Code  provides,  that  all  sales  of  property  ceded  to 
creditors,  must  be  made  at  the  same  terms  and  under  the  same  formalities,  that 
property  seized  on  execution  is  sold. 

It  seems  dear,  from  these  provisions  of  the  law,  that  property  belonging  to 
insolvent  corporations,  must  be  appraised,  and  bring  twoihirds  of  its  appraised 
value,  at  sales  for  cash,  as  in  the  ordinary  case  of  a  sale  on  execution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 
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R.  M.  FuNKHousER  &  Co.  V.  J.  B.  Ddtcher  et  al. 

Whan  a  ahippor  has  shipped  goods  to  his  fiictor  In  the  asual  course  of  bostaien,  and  has  seat  Ibrwarl 
with  the  shipment,  or  by  mail,  one  of  the  bills  of  lading  consigning  the  goods  to  him,  tka  sUppv 
cannot  destroy  the  lien  and  privilege  that  the  C&ctor  and  consignee  will  have  for  advanoc*  opoB  ib« 
goods,  by  transferring  other  bills  of  lading  to  secure  other  debts. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price.  J. 
Mott  4k  FreueTy  for  plainti£&  and  appellants.    Singleton  A  Claekj  for  defes- 
dauts. 

Cole,  J.  About  the  eleventh  of  December,  1855,  ShiMe,  one  of  the  deftnd- 
ants,  shipped  from  St.  Louis  to  his  factor,  Dutcher^  2054  sacks  of  wheats  Tbe 
bill  of  lading  consigpiing  the  wheat  to  him  was  signed  on  the  11th  of  December, 
and  was  either  sent  by  the  steamer  upon  which  the  merchandise  was  shipped,  or 
was  transmitted  by  mail  to  the  defendant,  Butcher. 

At  the  time  of  the  shipment,  and  also  when  the  wheat  was  reodved  by  Dutdker, 
the  shipper  was  indebted  to  Dutcheri  the  consignee,  in  more  than  the  Yalne  of  the 
proceeds  of  the  wheat,  for  bills  paid  and  accepted  to  be  paid  for  the  aocomodatioB 
of  Shinkle,  by  Butchery  who  was  his  &ctor. 

About  the  20th  of  December,  1855,  Shinkle  assigned  one  of  the  bQls  of  lading 
to  plaintiff,  to  secure  the  payment  of  a  draft  for  92,081  05,  which  he  sold  to 
plaintiff,  and  which  was  afterwards  protested  for  non-acceptance  and  payment 

This  suit  is  brought  to  compel  Butcher  to  pay  plaintiff  the  draft,  on  the  groand 
that  it  was  specially  drawn  against  the  shipment  of  wheat,  and  that  the  sale  of 
the  bill  of  exchange,  with  the  bill  of  lading  annexed,  specially  charged  the  proper- 
ty  mentioned  therein  with  the  amount  of  the  bill. 

There  was  judgment  for  Butchery  {Shinkle  was  not  cited)  and  plaintiff  has  i^ 
pealed. 

Defendant  having  received  the  wheat  with  a  bill  of  lading  conagning  it  to  him. 
had  a  privilege  on  it  for  the  balance  due  him,  as  the  fiMstor  of  the  shipper.  C.  C. 
Art.  3214 ;  Sess.  Acts,  1841,  p.  21. 

This  privilege  cannot  be  defeated  by  the  claim  of  plaintiff.  At  the  time  the 
bill  of  exchange  and  one  of  the  bills  of  lading  were  delivered  to  pUuntiff,  he  knew 
that  another  of  the  bills  of  lading  consigning  the  wheat  to  defendant  had  beea 
transmitted  to  the  latter.  If  this  were  unknown,  ordinary  prudence,  at  least, 
would  have  made  him  demand  all  the  bills  of  lading  and  a  transfer  thereof  to  him, 
or  he  should  have  caused  Shinkle  to  have  inserted  in  the  bill  of  lading  forwarded 
to  the  defendant,  that  he  had  drawn  a  certain  bill  against  the  shipment  If  this 
had  been  done,  the  defendant  would  have  received  the  consignment  with  Dotioe, 
and  he  would  have  been  obliged  to  have  paid  the  bill  of  exchange  in  fiitvor  of 
plaintiff.    Farmers*  and  Merchants*  Bank  v.  Franldiny  1  An.  393. 

The  plaintiff  could  also  have  been  protected,  if  ShinUe  had  taken  all  the  billa 
of  lading  deliverable  to  his  own  order,  and  had  then  endorsed  them  to  plaintiff, 
for  thra  the  bill  of  exchange  would  have  been  covered  to  the  extent  of  the  value 
of  the  shipment    Fetter  v.  Fidd,  1  An.,  p.  80. 

If  a  shipper  can  be  permitted  to  send  one  bill  of  lading  to  his  merdkant*  in 
which  goods  are  consigned  to  him,  and  subsequently  transfer  another  to  aeenre  a 
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bill  of  exchange,  there  would  be  no  end  to  the  frauds  that  would  be  committed     rvsxmmn 
againBt  fi^ton  and  other  persons.  dctodbl 

In  this  case,  there  were  four  bills  of  lading. 

If  persons  soffidently  imprndent  could  have  been  found,  ShinkU  might  have 
transferred  two  of  them,  each  for  more  than  sufficient  to  cover  the  ralue  of  the 
wheat  shipped.  There  would,  then,  have  been  three  parties  claiming  the  proceeds 
(tf  the  wheat— the  factor,  by  yirtue  of  his  priTilege,  and  the  two  holders  of  the 
two  bilk  of  exchange,  each  by  reason  of  a  transfer  to  him  of  a  bill  of  lading  to 
guaranty  their  payment. 

We  are  of  opinion,  when  a  shipper  has  shipped  goods  to  his  factor  in  the  usual 
course  of  business,  and  has  sent  forward  with  the  shipment,  or  by  mail,  one  of  the 
bills  of  hding  consigning  the  goods  to  him,  that  the  shipper  ought  not  to  be  per- 
mitted to  destroy  the  lien  that  the  consignee  will,  have  for  advances,  by  transfer- 
ring other  bills  of  lading  to  secure  other  debts. 

The  reason  of  the  apparent  imprudence  of  plaintiff,  in  accepting  one  bill  of 
lading  as  security,  without  protecting  hims^  against  the  others,  is,  however,  ex- 
plained by  the  evidence. 

It  appears,  there  was  an  evident  understanding  between  ShinkU  and  plaintiff, 
at  the  time  the  latter  bought  the  bill  of  exchange,  that  pkintiff  was  not  to  be 
paid  out  of  the  proceeds  of  the  wheat,  unless  there  would  be  sufficient  to  satisfy 
first  the  balance  due  defendant,  as  fiictor  of  ShinkU. 

Shinik  testifies  that  he  ''  stated  to  Funkfunuer,  when  he  gave  him  the  draft, 
that  be  had  shipped  and  drawn  on  general  accoont.  It  was  understood,  however, 
at  the  same  time,  that  this  shipment  of  2054  sacks  was  included  in  that  general 
account  I  thought  there  would  be  enough  (and  so  represented  to  Mr.  Funh- 
housur)  of  a  bakoce  in  my  favor,  on  the  shipments  made  by  me  to  Dutcher,  to 
pay  this  draft    Upon  these  r^reseotations,  Mr.  FuiMunuer  took  the  draft 

Judgment  affirmed,  with  costs. 


BucHANON,  Carroll  &  Co.  v.  Wm.  Switzer  et  als. 

Wliare  ooMoo,  «ODfligMd  to  «  comiMrcU  boose,  bad  b«en  sank  and  damaired,  and  re-«bipped, 
the  party  re-shippiog  paying  tbe  f^eigbt  and  cbargea  fbr  salvage,  and  oonsigntng  it  to  anotber 
boose,  wbo  paid  tbe  cbarges  for  freight  and  salvage,  the  original  consignees  refusing  to  pay 
them,  on  tbe  groond  that  they  were  exorbitant — Hdd:  That  where  there  is  no  evidence  of  any 
ted  fUtb  on  tbe  part  of  the  second  consignees,  or  of  a  combination  to  commit  extortion  by  the 
shippers,  the  consignees  were  Jostiflable  in  paying  tbe  cbarges,  and  that  tbe  payment  of  soch 
cbarges  sboold  be  considered  as  advances,  for  which  a  privilege  is  given  by  Article  8214  of  tbe  Civil 
Oode  and  the  sUtute  of  1841. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howellj  J. 
Sin^dan  d  Clack,  for  plaintifib  and  appellants.    Mott  A  Fraser,  for  defen- 
dants. 

CoLK,  J.  Certain  cotton,  consigned  to  plaintifi,  was  shipped  at  a  point  above 
Camden,  Arkansas,  on  the  Washita  Biver,  on  the  flat  or  keel  boat  Walk-in-the- 
Water.  The  privilege  of  re-ehipping  was  expressly  reserved  to  take  place  at 
Camden. 
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Bcousros  The  cotton  was  iojored  by  the  Binking  of  the  flat,  before  it  reached  Camden, 

tmnn.  At  Camden,  the  cotton  was  shipped  on  the  W.  C.  Yonng,  bj  E.  HiU  A  Co.f 

and  was  consigned  to  Oakey  dt  Hawhiru,  The  bill  of  lading  consigning  it  to 
them  states  that  they  are  to  pay  freight  for  the  cotton,  at  33  00  per  bale,  aod 
9587  25  lor  charges,  which  were  for  salvage  and  freight. 

These  charges  were  paid  in  Camden,  by  E,  HiU  it  Co.,  to  the  flatboat  meo, 
who  delivered  the  cotton  there ;  the  steamer  S.  B.  Young  paid  them  to  HiU  ^ 
Co,,  and  Oakey  d&  Hawkins  paid  them  to  the  W.  C.  Yonng,  npon  hex  airival  at 
New  Orleans. 

After  the  arrival  of  the  cotton  in  this  city,  the  plaintiffi  commenced  this  suit 
by  a  seqnestration  of  ninety-four  bales  of  cotton,  alleging  themselves  to  be  the 
consignees  thereof,  and  that  the  steamer  refused  to  deliver  the  cotton,  onksB  they 
were  paid  certain  demands  against  the  cotton,  in  the  shape  of  freight,  charges,  &c, 
which  they  alleged  to  be  unjust  and  not  due. 

Oakey  <ft  Hawkins  intervened,  and  alleged  that  they  were  in  possesion  of 
the  cotton  sequestrated,  at  the  time  of  the  sequestration,  as  the  consignees  of 
Hill  dt  Co, 

That  on  the  receipt  of  the  cotton  and  bill  of  lading,  the  intcmrenors  paid  the 
sum  stipulated  in  the  bill  of  lading. 

The  only  question  is,  whether  the  interveners  were  justifiable  in  making  the 
payment  of  the  charges  for  salvage,  &c.,  and  should  be  paid  for  the  same. 

It  is  established,  that  the  charges  are  not  higher  than  the  ordinary  rate  in  Ar- 
kansas, for  salvage  and  freight,  and  that  it  is  not  usual  to  re-mark  and  le^hqi 
cotton  that  has  been  saved  from  a  wreck,  to  the  original  consignees,  except  where 
the  original  shippers  have  paid  the  charges  for  salvage  and  freight 

As  the  charges  were  justly  due,  the  interveners,  as  consignees,  were  justifiable 
in  advancing  the  money  to  pay  these  charges,  in  order  to  get  the  cotton  into 
market  as  soon  as  possible. 

Art  3214  of  the  Civil  Code,  and  the  statute  of  17th  February,  1841,  p.  21, 
give  the  consignee  a  privilege  for  the  amount  of  his  advances  on  the  value  of  the 
goods  consigned  to  him,  and  on  the  unpaid  price  of  the  goods  which  may  have 
been  sold. 

The  payment  of  these  charges  was  an  advance  upon  the  cotton,  and  the  inter- 
veners are  entitled  to  a  privilege  on  the  cotton,  to  secure  the  same,  llie  District 
Judge  in  his  opinioD  says,  *'  There  is  no  evidence  of  any  bad  faith  on  the  part  of 
the  interveners,  or  of  a  combination  to  commit  extortion  by  the  shippers.  The 
bill  of  lading  was  an  order  on  the  interveners,  for  the  sum  they  paid,  and  from 
tlie  evidence,  I  think  they  should  be  re-imbun«d." 

Judgment  affirmed,  with  costs. 
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Peyton  A.  Key  v.  John  Box  et  als.  ,- 

Uq  Jor  tho  operation  of  Articles  2203  and  2204  of  the  OvU  Code,  compeosation  does  not  take  place  be-     '       ^^ 
tween  partaership  and  indlvidaal  debts. 

During  the  existence  of  the  partnership,  suit  most  be  brought  against  the  firm,  and  not  against  Indi- 
vidual partners. 

An  exception  to  this  rule  has  been  recognized  in  the  case  of  a  Louisiana  creditor,  attaching  the  interest 
of  a  uoo-rrsiident  debtor  in  property  belonging  to  a  foreign  firm,  of  which  he  was  a  member,  for  a 
debt  due  by  him  individually. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Mott  &  Fraser,  for  plaintiff.     Singleton  4k  Clackj  for  defendants  and  appel- 
lants. 

YooRHiEs,  J.  The  correctness  of  the  plaintiff's  demand  is  not  disputed  ;  but 
the  defendant  contends,  that  it  is  extin^ished  by  compensation  to  the  amount  of 
a  claim  which  he  sets  up  against  the  firm  of  Peter  Tellon  (ft  Co.,  of  which  he 
alleges  the  plaintiff  to  be  a  partner.  Then  follows  a  reconventional  demand  for 
the  surplus  of  this  claim. 

KJt  is  well  settled,  that  compensation  does  not  take  place  between  partnership 
and  individual  debts,  under  the  operation  of  Articles  2203  and  2204  of  the  Civil 
Code.  So  that  the  defendant,  John  Box,  cannot  plead,  as  an  off-set  to  the  debt 
which  he  owes  to  the  plaintiff  individually,  his  claim  against  the  firm  of  P.  Tellon 
c§  Co.,  although  the  plaintiff  be  liable  solidarily  for  all  the  debts  due  by 
the  firm. 

The  rule  of  law  is,  that  during  the  existence  of  the  partnership,  suit  must  be 
brought  against  the  firm,  and  not  against  individual  partners.  C.  P.  165  ;  4  L. 
107,  Davis  v.  Eloi  etcUs.;  6  R.  131,  Lambeth  et  als,  v.  Vawter  et  als.  An  excep- 
tion to  this  rule  has  been  recognized  in  the  case  of  a  Louisiana  creditor  attaching 
.the  interest  of  his  debtor  in  property  belonging  to  a  foreign  firm,  of  which  the 
debtor,  himself  a  non-resident  of  the  State,  was  a  partner,  although  the  debt  was 
due  by  the  latter  individually. « Ante  140,  (p.  242,  vol.  30  Opinion  Book),  Frost 
4t  Co.  V.  White.  See  also  5  An.  260.  Sherli/,  Escott  <fc  Co.  v.  Ovmers  of  Steamboat 
Bride. 

But  the  case  at  bar  does  not  fall  within  this  exception ;  for  it  appears  by  the 
pleadings,  that  both  the  plaintiff  and  the  defendant,  as  well  as  the  firm  of  P.  Td- 
Ian  4t  Co.,  have  their  respective  domicils  out  of  the  State  of  Louisiana.  Our  courts 
are  vested  of  jurisdiction  over  this  case  by  reason  of  the  agreement  of  the  parties, 
reading  as  follows,  to-wit : 

'<  We,  the  undersigned,  hereby  bind  ourselves  as  securities  of  the  defendant, 
John  Box,  to  plaintiff,  Peyton  A.  Key,  in  the  sum  of  eighteen  hundred  dollars, 
and  we  agree,  that  whatever  judgment  may  be  rendered  against  the  said  Box  in 
this  case,  may,  at  the  same  time  that  it  is  rendered,  be  entered  up  against  us  in 
tolido,  and  we  hereby  authorize  the  plaintiff  to  grant  any  extension  of  time  that 
he  may  see  fit  to  grant  said  Box,  and  it  shall  not  release  us  as  securities. 
New  Orleans,  Feb.  8th,  1858. 

(Signed)  Johit  Box. 

B.  P.  Ethel." 

The  defendant  also  filed  an  answer  to  the  merits,  without  pleading  to  the  juris- 
diction of  the  court.  ^  t 
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Kbt  The  defendant  has  not  attached  any  property,  in  this  State,  belonging  to  the 

Box  firm  of  P.  Tellon  <§  Co, ;  so  that,  it  wonld  be  fruitless  to  determioe  whether  the 

privilege  granted  to  a  creditor,  to  attach,  for  the  payment  of  the  individiial  debt 
of  a  non-i*esident  debtor,  his  interest  in  the  property  of  the  firm,  can  be  extended 
to  a  non-resident  creditor.  Nor  is  the  case  sabject  to  a  different  solntion,  from 
the  fact  that  the  claim  is  set  up  in  the  shape  of  a  reconventiona]  demand  ;  the  ob- 
jection is  one  ratione  materia:. 

We  come  to  the  same  conclusion  as  the  District  Judge,  but  without  examining 
into  the  merits  of  the  reconvcntional  demand ;  and  for  this  reason,  it  is  aimeoes- 
sary  to  dispose  of  the  bill  of  exceptions  taken  by  the  defendant  to  the  ralimr 
of  the  court  below,  rejecting  the  testimony  of  Peter  Tellon,  on  the  groaod  of 
interest 

Judgment  affirmed. 

Merrick,  C.  J.,  took  no  part  in  this  decision. 
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51  808  M.  Wallace  v.  N.  F.  Shelton  et  al.,  Levee  Commissioners. 

51  ]919| 

The  decision  in  the  case  of  Yealman  v.  Crofufell,  11  An.  220,  reafflrmed. 

An  aMessmentfor  levee  pnrpoees  is  not  a  tax  wtlbln  the  meaning  of  Article  13S  of  the  OooaUtntiaa. 

An  Act  of  the  Legislature  aathoriaing  the  assessment  of  an  annual  tax  on  alluvial  lands,  <'  tpeeijie^ig 

upon  each  and  every  acre,"  for  the  purpose  of  buUdlng  or  making  and  repairing  levees,  is  not  in  vfc>- 

lation  of  the  Ounstitatlon. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Famr,  J. 
Goodrich  A  Defrance,  for  phiintiff  and  appellant    Short  d  Parham,  for 
defendants. 

Merrick,  C.  J.  The  plMutiff  who  is  appellant  from  a  decree  against  him  in 
the  lower  court,  states  his  case  as  follows,  viz  : 

'*  The  plaintiff  sued  out  an  injunction  against  the  Collector  of  the  Levee  Tax, 
imposed  under  the  Act  of  1857,  by  the  Commissioners  of  Levees,  for  the  district 
composed  of  the  parishes  of  Madison  and  Carroll.  He  charges  that  the  said 
Act,  which  amends  the  2d  section  of  the  Act  of  1853,  and  changes  the  ad  vaio- 
rem  into  that  of  a  specific  tax  upon  lands  alone,  is^firat,  uneonstitytiomd  ;  aeoond, 
that  it  is  ttii;t»t,  unequal  and  oppressive ;  and  third,  that  the  mode  of  aaaoMiiy 
and  collecting  said  tax  is  illegal. 

<*  The  Act  of  1857  reads  as  follows :  Be  it  enacted,  '  That  the  second  section 
of  the  above  entitled  Act  (of  1853,)  be  so  amended  and  rednacted  as  to  rend  nt 
follows :  That  for  the  purpose  of  building  or  making  and  repairing  all  levees  in 
said  levee  district,  the  commissioners  of  the  same  are  hereby  anthorijBed  and  em- 
powered to  ad^  an  annual  tax  on  all  the  alluvial  lands  situated  in  the  Parishes  of 
Carroll  and  Madison,  spedfically  upon  each  and  every  acre.'  See  Session  Ads, 
p.  105  ;  see  also,  Session  Acts  of  1853,  p.  44. 

"  The  Article  123  of  the  Constitution,  it  is  contended,  has  been  violated  by 
the  passage  of  the  above  Act  of  1857.  That  Article  reads  :  '  Taxation  shall  be 
equal  and  uniform  throughout  the  State.  All  property  on  which  taxes  may  be 
levied  in  this  State,  shall  be  taxed  in  proportion  to  its  value,  to  be  asoertnined 
by  law.  No  one  species  of  property  shall  be  taxed  higher  than  another  species 
of  property  of  equal  value  on  which  taxes  shall  be  levied,'  ike. 
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**  The  court  below  sustained  the  constitatioDality  of  the  tax  levied  under  said       Wauiob 
Act  of  1857,  upon  the  authority  of  the  case  of  Yeatman  y.  Crandeli,  reported  in       sawov 
nth  Annual,  p.  220.    It  is  respectfully  submitted  that,  that  decision,  and  indeed, 
others  of  a  recent  date,  should  not  be  considered  as  having  settled  the  question ; 
and  lor  the  following  reasons,  plaintiff  desires  that  it  may  be  treated  as  still  an 
open  one: 

"  He  thinks  that  the  well  known  maxim  stare  decisis  should  not  be  invoked 
upon  those  decimons.  They  are  not  entitled  to  the  weight  of  authority,  until 
their  correctness  has  been  tested  by  time  and  experience.  '  Even  a  series  of  do> 
cisions  are  not  always  conclusive  of  what  is  law' ;  and  again,  *  crude  and  hasty 
decisions  should  be  revised  without  rductance,  rather  than  to  have  the  character 
of  our  law  impaired,  and  the  beauty  and  harmony  of  the  system  destroyed  by  the 
perpetuity  of  error.'    1st  Kent.  476. 

**  This  is  the  correct  doctrine,  and  is  founded  in  justice ;  and  the  best  evidence 
of  its  correctness  is  to  be  seen  in  the  conflicting  decisions  that  have  been  had 
upon  this  Article  of  the  Constitution  since  1854." 

It  cannot  be  denied,  that  the  proper  construction  of  Article  123  of  the  Consti- 
tution has  occasioned  this  court  much  perplexity.  The  decisions,  until  recently, 
at  least,  have  been  rendered  by  a  divided  bench,  and  the  present  doctrine  of  the 
court  upon  the  construction  of  Art.  123  of  the  Constitution  of  1852,  was  pre- 
ceded by  two  decisions  the  other  way.  But  the  questions  arising  in  the  Yeatman 
case  were  decided  after  a  full  consideration  of  the  subject.  We  had  not  only  the 
aid  of  the  arguments  of  the  learned  counsel  in  that  case,  but  the  case  of  the 
Draining  Company  was  then  under  advisement  on  a  re-hearing,  in  which  we  bad 
the  assistance  of  a  number  of  the  most  distinguished  and  experienced  counsel  of 
this  city.  The  conclusion  arrived  at  in  the  case  of  the  Draining  Company,  was 
after  the  most  mature  deliberation.  The  decree  was  also  concurred  in  by  four 
Judges.  This  case  was  followed  by  the  two  cases  of  Surgi  v.  Snetchman,  and 
Surgi  V.  Bataiord,  affirming  the  same  doctrine.    11  An.  387. 

After  those  decisions,  which  were  in  conformity  with  those  under  the  Constitu- 
tion oi  1845,  we  had  hoped  the  question  would  be  considered  as  at  rest.  See 
Second  Municipaiity  v.  Duncan,  2  An.  182  ;  Gillespie  v.  Police  Jury  of  Coneor- 
dkh  5  An.  403. 

We  have  not  discovered  any  new  argument  in  the  learned  brief  of  the  plain- 
ti£r,  which  has  not  been  fully  considered  in  the  former  cases,  and  we  content  our- 
selves by  referring  to  the  reasoning  of  the  court  in  the  cases  cited.  In  addition 
to  what  is  said  in  the  case  of  Yeatman  v.  Crandell,  we  refer  to  the  reasoning  of 
the  court  in  the  case  of  the  Draining  Company,  on  pages  372,  373  and  377,  II 
Annual. 

The  plaintiff  attempts  to  distinguish  this  case  from  the  case  of  Yeatman  v. 
Crandell,  He  says,  the  tax  there  enforced  under  the  Act  of  1852,  was  an  ad 
valorem  tax  upon  land,  while  the  tax  of  1857  is  a  specific  tax. 

In  the  case  of  Layton  v.  The  City  of  New  Orleans,  12  An.  515,  we  said,  that 
nothing  prevented  the  Legislature  from  adopting  diflferent  principles  as  the  basis 
of  its  legislation.  When  the  different  municipalities  were  consolidated  into  one 
city,  the  Legislature  adopted  the  principle,  that  each  mnnicipality  ought  to  pay 
its  own  debts.  Subsequently  the  Legislature  adopted  the  principle  that  it  was 
equal  and  just  that  the  city  at  large  should  pay  the  very  unequal  debts  of  the 
diifisrent  municipalities.  It  was  not  in  the  power  of  this  conrt  to  say,  that  the 
legislation  was  unconstitutional. 
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Wallaci  So  here  the  Legislatare  has  established  at  different  periods,  different  principles 

in  regard  to  the  assessments  made  for  the  leyee  district  for  these  parishes,  viz : 

1st.  That  it  was  right,  equal  and  jnst,  to  levy  an  ad  valorem  assessment  apon 
the  lands  alone ;  that  the  property  receiving  the  advantage  should  bear  the  bur 
den.  2d.  That  in  order  to  protect  the  people  from  inundation,  it  was  jnst  and 
equal  that  they  should  pay  an  ad  valorem  assessment  upon  all  of  their  taxable 
property  in  the  levee  district  3d.  That  it  costs  (as  in  the  Draining  case}  as  moch 
to  protect  one  acre  of  land  from  inundation  as  it  does  another ;  that  every  acre 
of  land  in  the  District  of  land  subject  to  overflow,  will  be  benefited  to  a  mndi 
gpneater  amount  than  the  assessment ;  and  that,  therefore,  it  is  jnst  and  eqoal,  that 
each  acre  should  pay  into  the  hands  of  the  agents  charged  with  protecting  it 
the  same  sum  as  every  other  acre ;  and  now,  by  a  statute,  since  this  litigation  arac 
and,  4thly,  that  the  second  and  third  principles  ought  to  be  combined,  and  that  tie 
land  ought  to  be  subject  to  a  specific  tax,  and  all  other  property  to  aniu2  vakm 
tax. 

It  is  easy  to  perceive,  by  examination,  that  none  of  these  theories  can  attain 
absolute  equality  or  bring  about  exact  justice  among  the  different  individnak 
composing  a  community  subject  to  assessment.  The  first  and  seccHid  tiieoriei 
operated  harshly  upon  those  persons  who  occupied  high  tracts  of  land  and  had  al- 
ready protected  themselves  by  sufficient  levees  at  their  own  expense,  and  there 
may  be  cases  of  individual  hardship  under  the  third  and  fourth  theories  of  legis- 
lation. 

But  it  is  not  pretended,  but  that  the  plaintiff  is  benefited  to  the  full  amoaat 
of  his  assessment.  The  money  he  pays  to  the  agents  appointed  to  protect  his 
property,  is  restored  to  him  in  the  increased  value  of  his  lands,  and  their  seoority 
from  overflow.  The  argument,  that  he  may  not  wish  to  sell  or  cultivate  his  laods, 
and  that  he  may  prefer  that  the  soil  should  be  raised  by  the  overflow  of  eaek 
year,  cannot  be  admitted.  Solus  populi  suprema  lex.  The  obstinacy  of  a  pro- 
prietor in  one  case,  or  the  wishes  of  a  capitalist  who  holds  by  speculation  in  an- 
other, cannot  be  permitted  to  stand  in  the  way  of  the  safety  of  a  whole  commii- 
nity.  Courts  of  justice  cannot  look  to  these  wishes  of  parties,  bnt  most  jodge  of 
their  liability  to  assessment  and  taxation  by  reference  to  their  property.  The 
argument  which  would  relieve  them  from  the  assessment  in  this  case,  wooid  re- 
lieve them  from  taxation  in  every  other. 

Upon  the  whole,  we  cannot  say  that  the  principle  upon  which  the  Act  of  1857 
is  based  is  unequal  or  unjust.  The  numerous  Acts  upon  the  enhject  showj  that 
the  subject  has  received  the  careful  consideration  of  the  Legislature,  and  that 
they  have  adopted  a  principle  which,  with  reference  to  its  subject-matter,  most, 
in  the  absence  of  conclusive  proof  to  the  contrary,  be  considered  just  and  equal 
The  presumption  is  not  rebutted  by  any  evidence  in  this  record. 

Judgment  affirmed. 

Buchanan,  J.,  and  Cole,  J.,  took  no  part  in  this  decision. 
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AucB  Matilda  Poree  v.  Captain  Cannon  et  als. 

In  a  suit  brought  against  the  captain  and  owners  of  a  stoamboat,  to  recover  damages  for  loss  or  iqjary 
arising  from  the  bursting  of  the  boiler,  the  Act  of  Congress  approved  July  7tb,  1838,  entitled,  "  An 
Act  to  provide  for  the  better  security  of  the  lives  of  passengers  on  board  of  vessels  propelled,  in 
whole  or  in  part,  by  steam,"  should  govern,  and  not  Article  2299  of  the  Dvil  Code. 

The  18th  section  of  that  Act,  in  such  an  action,  throws  the  burden  of  proof  upon  the  captain  and  own- 
ers of  steamboats  to  show,  tliat  the  explosion  was  not  the  result  of  negligence  on  their  part,  or  those 
employed  by  them. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Singleton  ^  CUuk,  and  Geo,  L,  Bright^  for  defendants  and  appellants. 

Merrick,  C.  J.  The  appeal  in  this  case  was  taken  in  1852,  and  the  case,  un- 
der the  rules  of  the  court,  was  placed  upon  the  delay  docket,  from  whence  it  has 
boen  recently  removed  by  motion. 

The  suit  was  brought  to  recover  one  thousand  dollars  damages  for  the  loss  of 
a  slave  killed  by  the  memorable  and  disastrous  explosion  of  the  steamboat  Loui- 
siana, in  November,  1849. 

The  very  learned  and  able  judge  (now  deceased)  who  presided  over  the  Fourth 
District  Court  at  that  time,  rendered  judgment  in  November,  1851,  in  favor  of 
plaintiff,  for  the  sum  of  nine  hundred  dollars,  and  interest  from  judicial  demand. 

The  defendants  appealed. 

The  relationship  of  the  bailor  and  bailee,  as  in  the  case  of  a  common  carrier, 
did  not  exist  between  these  parties.  The  negro  was  at  the  time  employed  at  the 
scales  of  another  steamboat,  about  thirty  feet  distant,  weighing  freight.  He  re- 
ceived an  injury  in  his  side,  and  his  nostrils  were  filled  with  hot  ashes,  or  some 
SDbstanoe  carried  by  the  steam.  He  was  insensible,  and  in  that  condition  taken 
to  the  hospital,  where  he  died  the  next  day. 

The  argument  of  defendants'  counsel  may  be  resolved  into  two  propositions, 
to-wit : 

1st.  That  there  is  no  proof  of  any  fault  or  negligence  on  the  part  of  the  de- 
faidants,  or  any  of  the  officers  of  the  boat. 

2dly.  If  it  be  proven  in  any  manner,  that  the  explosion  was  attributable  to 
the  engineers,  or  persons  having  charge  of  the  boilers  and  engine,  still,  as  the  cap- 
tain has  no  power  over  the  engineer,  and  as  he  provided  competent  officers,  he 
cannot  be  held  responsible  under  Article  2299  of  the  Civil  Code,  because  he  could 
not  have  prevented  the  act  which  caused  the  damage. 

The  proof  is,  that  at  the  time  of  the  explosion,  (which  seems  to  have  been  the 
moment  the  boat  was  leaving,  or  on  the  point  of  leaving  the  wharf)  the  engines 
were  under  the  charge  of  the  second  engineer,  a  sober,  careful  man,  who  was  killed 
by  the  explosion.  That  the  first  engineer  had  been  transacting  some  business  in 
the  dty,  and  was  to  join  the  boat  at  the  Stock  Landing  in  Jefferson  City ;  that 
the  boilers  had  been  inspected  within  the  six  months  preceding,  and  would  have 
passed  inspection  the  day  of  the  explosion,  although  one  of  the  boilers  had  been 
taken  out  of  another  boat,  and  the  others  were  five  or  six  years  old. 

On  this  state  of  facts,  it  is  urged  that  recent  experiments  have  demonstrated 
that  an  explosive  something,  probably  electricity,  is  generated  in  the  steam  boiler, 
which  no  care  can  prevent,  and  that  it  is  a  fjedlacy  to  attribute  explosions  to  cai«- 
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PoR£B         lessoess,  simply  because  the  explosion  occurred,  and  that  all  presamptiooB  onglit 
Canitok.        to  be  80  based  upon  well  established  and  well  known  facts,  as  to  admit  of  no  i 
sonable  doubt  of  their  correctness. 

In  the  unsatisfactory  state  of  science  on  the  subject  of  the  exploaioos  of  i 
boilers,  were  it  left  to  us  to  settle  the  question  of  presumptions  arising  therefrom, 
we  might  feel  some  embarrassment  But  even  then,  we  think  it  might  be  safelj 
assumed,  that  where  steam  boilers  and  engines  are  properly  constructed,  of  good 
materials  and  proper  strength,  and  are  managed  with  that  prudent  and  reasonable 
care  which  the  powerful  agent  employed  requires,  they  will  not  explode ;  and  that 
if  a  well  authenticated  instance  can  be  given,  where  a  steam  boiler  with  sofficieot 
strength  and  carefhlly  managed  has  exploded,  it  will  prove  such  a  rare  exception, 
as  not  to  render  the  rule  so  doubtful  or  uncertain  as  to  be  an  unsafe  guide  in  ooo- 
sidering  these  questions.  The  long  period  of  prosperity  and  freedom  from  explo- 
sions which  followed  the  passage  of  the  Act  of  Congress  of  1852,  and  the  com- 
parative security'of  steamboats  constructed  and  managed  under  the  regulations  of 
the  French  Government,  in  that  country,  give  great  weight  to  this  inferenoe. 

Aside  from  the  single  fact,  that  the  second  engineer  was  a  sober,  careful  man. 
the  proof  in  this  case  creates  a  probability  that  the  accident  was  the  result  of  a 
want  of  water  under  the  action  of  two  much  heat,  and  consequently  negligoioe 
on  the  part  of  the  officers  of  the  boat. 

It  is  shown  that  the  head  of  the  "  chock  joint"  forming  the  connection  between 
two  boilers,  was  burnt  out  about  two  feet  in  length ;  "  a  part  of  one  of  the 
boilers  was  in  a  collapsed  state ;  the  other  flue,  that  is,  the  whole  length  of  the 
cylinder  was  also  collapsed,  and  a  portion  of  it  torn"  ;  the  upper  side  of  the  por- 
tion of  the  boiler  thrown  some  hundred  and  fifty  feet  into  Canal  street,  had  in- 
dentations apparently  corresponding  with  the  rivets  of  the  other  boiler ;  the  floe 
also  retained  a  bluish  color.  The  engineers  who  examined  the  fragments  of  the 
boilers  and  flue  left,  judging  from  these  indications,  gave  it  as  their  opinion,  that 
the  explosion  was  occasioned  by  a  want  of  water  and  the  great  heat  of  the 
boilers. 

At  the  time  this  accident  occurred,  the  Act  of  Congress,  approved  July  7, 
1838,  was  in  force.  By  the  thirteenth  section  of  the  Act,  the  burden  of  proof  is 
upon  the  defendant,  to  show  that  there  was  no  n^ligenoe  on  his  part,  or  those 
employed  by  him.    It  is  in  these  words  : 

*'  Sec.  13.  Be  it  enacted.  That  in  all  suits  and  actions  against  proprietors  of 
steamboats,  for  injuries  arising  to  person  or  property  from  the  bursting  of  the 
boiler  of  any  steamboat,  or  the  collapse  of  a  flue,  or  other  injurious  escape  of 
steam,  the  fact  of  such  burstings  collapse  or  injurious  escape  of  steamy  shall  be  taken 
as  full  prima  facie  evidence,  sufficient  to  charge  the  defendant,  or  those  in  his  em- 
ployment, with  negligence,  until  he  shall  show  that  no  negligence  has  been  com- 
mitted by  him,  or  those  in  his  employment"  5th  vol.  Statutes  at  Large, 
p.  306. 

The  defendant  ha^  not  rebutted  the  presumption  resting  upon  him  under  this 
Act,  and  if  it  be  law  applicable  to  the  case,  he  is  left  without  a  defence.  This 
Act  was  not  brought  to  the  notice  of  the  learned  counsel  for  the  defbnce,  at  the 
argpiment  of  the  case,  but  we  suppose  the  power  of  Congress  over  the  sobject 
will  not  be  questioned.  If  so.  Congress  had  the  right  to  declare  what  conse- 
quences should  arise  from  a  presumed  violation  of  the  requirements  of  the  Act 
A  citizen  of  Louisiana,  who  takes  upon  himself  an  employment  regulated  by  the 
laws  of  Congress,  cannot  claim  an  exemption  from  the  rales  prescribed  by  the 
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same,  and  that  bis  case  Bhall  be  decided  by  the  State  laws.    Article  2299  of  the        ^^^ 
Civil  Code  is  not,  therefore,  the  law  governing  this  case,  and  it  is  needless  to  in-       Camxox. 
qaire  whether  the  defendant,  as  captain  or  owner,  could  have  prevented  the  injarj. 
Judgment  affirmed. 


Thomas  T.  Twitty  v.  Thomas  Clarke. 

Where  iho  goods  of  third  persons  are  placed,  with  their  consent,  in  a  leased  house  or  store,  they  bo- 
oomo  subject  to  the  pledge  of  the  lessor. 

Where  a  Gonstable  has  property  under  seizure,  he  cannot  bo  deprived  of  possession  by  a  writ  of  se- 
questration, even  by  a  superior  court.    The  proper  mode  of  procedure  is  by  ioJuncUon. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Hunton  ^  Miller,  for  plaintiff.     T.  /.  d  A.  G.  Semmes,  for  defendant  and 
appellant. 

Merrick,  C.  J.  The  defendant  was  the  lessor  of  one  Charlen,  a  jeweller.  The 
latter  contracted  with  the  plaintiff  for  a  large  iron  safe,  which  was  to  be  shipped 
from  New  Tork.  In  the  mean  time  plaintiff  agreed  to  furnish  Charles  with  an- 
other large  safe  until  the  arrival  of  the  safe  contracted  for.  Charles  being  in 
arrears  of  the  monthly  rent,  suits  were  instituted  before  a  Justice  of  the  Peace, 
and  judgments  obtained  against  the  tenant,  with  a  privilege  upon  the  property 
attached.  Under  these  judgments,  executions  issued,  and  tha  safe  was  seized  to 
satisfy  the  same. 

The  plaintiff  then  instituted  the  present  suit  against  the  defendant  Clarke,  and 
sequestered  the  safe,  claiming  the  same  as  owner. 

The  Constable  intervened  in  the  suit,  praying  that  the  possession  of  the  safe 
should  be  restored  to  him. 

The  judgment  of  the  lower  court  being  in  favor  of  defendant  and  intervenor, 
plaintiff  appealed. 

The  proof  shows  that  the  safe  was  placed  in  defendant's  store  with  plaintiff's 
consent.  It,  therefore,  became  subject  to  the  pledge  of  the  lessor.  C.  C.  2677 
and  3227. 

Moreover,  the  proceeding  by  sequestration  was  irregpilar.  The  Constable's  au- 
thority, when  he  has  property  under  seizure,  cannot  be  treated  in  this  summary 
manner,  and  he  cannot  be  deprived  of  possession  by  a  writ  of  sequestration,  even 
by  a  superior  court.  The  custody  of  the  Constable,  no  less  than  that  of  the 
Sheriff,  is  the  custody  of  the  law.  If  plaintiff  had  rights,  his  remedy  was  by  in- 
junction. 

Judgment  affirmed. 
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The  State,    on  the  Relation  of  Hickman  praying  for  writ  of  Prohi- 
bition, V.  Judge  of  the  Third  District  Court  op  New  Orleans. 

The  writ  of  prohibition  iM  only  Issued  to  a  court  which  takes  cognizance  of  a  caose  that  does  not  be- 
long to  it,  or  which  it  is  incompetent  to  decide. 

The  writ  should  not  be  issued  to  a  court  which  grants  an  order  of  sequestration,  only  as  a  consemtory 
measure  to  insure  the  Jurisiiciion  of  another  court  in  which  the  action  is  to  bo  instituted. 

To  nuUutain  an  application  for  a  writ  of  prohibition  there  n>ust  be  a  clear  usurpalkm  of  JnrisdictiOB. 

ON  an  application  for  a  writ  of  prohibition  to  the  Third  District  Coart  of  N«w 
Orleans,  Duvigneaxidy  J,  A,  N.  Ogden  d  Stansbury,  for  the  relator.  Tkot. 
Curry,  for  defendant. 

Buchanan,  J.  The  record  does  not  present  to  this  court  a  clear  case  for  the 
exercise  of  the  power  to  issue  a  peremptory  writ  of  prohibition. 

This  writ  is  only  issued  to  a  court  that  takes  cognizance  of  a  cause  which  don 
not  belong  to  it,  or  which  it  is  incompetent  to  decide.     C.  P.  Art  846. 

In  this  case,  it  appears  that  the  Judge  of  a  District  Court  in  New  Orleans 
has  granted  an  order  of  sequestration  of  a  slave  who  intends  to  bring  suit  at  the 
domicil  of  her  master  for  her  freedom — as  a  conservatory  measure,  to  insure  the 
jurisdiction  of  the  court  (that  of  Rapides,)  in  which  the  action  is  to  be  institu- 
ted. There  is  nothing  in  our  late  decision  in  the  suit  of  Mary  Ann  Logan  t. 
Hickman,  which  is  necessarily  or  apparently  inconsistent  with  the  issuing  of  this 
writ  of  sequestration  by  the  District  Court  in  New  Orleans. 

The  case  in  the  District  Court  of  New  Orleans  will  scarcely  come  before  o«  by 
appeal ;  for  we  understand  from  the  answer  filed  herein  by  the  counsel  of  Marii 
Ann  Logan,  that  it  is  not  intended  to  prosecute  his  proceedings  in  that  coart  to 
judgment. 

We  gather  as  much  from  the  prayer  of  Logan*s  petition  in  the  District  Court, 
for  sequestration.  To  maintain  the  present  application,  there  most  be  a  detr 
usurpation  of  jurisdiction.  This  case  has  much  analogy  to  that  of  Williams  v. 
Duer,  14  La.  Rep.  531.  The  application  for  sequestration  ai^pears  to  be  in  aid 
of  the  jurisdiction  of  the  District  Court  of  Hickman's  domicil. 

The  counsel  of  the  applicant  for  that  writ  has  annexed  to  his  answer  hereiOi  a 
copy  of  the  petition  which  he  has  filed,  or  is  about  filing,  in  the  District  Court 
holding  sessions  in  the  Parish  of  Rapides ;  and  we  must  presume  that  the  seqaes- 
tration  ordered  in  the  Parish  of  Orleans  wUl  last  only  so  long  as  will  be  indis- 
pensable to  sustaining  the  jurisdiction  of  the  court  in  Rapides.  Should  the  sait 
not  be  brought  within  a  reasonable  time,  in  Rapides,  it  will  be  the  duty  of  the 
court  in  New  Orleans  to  quash  the  sequestration. 

Writ  of  prohibition  refused,  at  costs  of  relator. 
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State  of  Louisiana  v.  Benjamin  Mason  ct  al. 

In  a  sait  contcsUng  ui  olectkm  on  acoottntof  violenco  used  in  keeping  voters  from  tho  polls,  It  should 
beailegod  that  there  was  a  sufficient  number  prevented  ftt>m  voting  to  havo  varied  tho  resalt ;  and 
the  absence  of  such  material  allegations  is  fiital  to  the  suit. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Burthe,  J. 
Whedock  S,  Upton,  for  plaintiflfe.     W.  T.  Scott  aod  A    N,  Ogden,  for  de- 
fendants and  appellants. 

Cole,  J.  Petitioners  represent  that  they  are  citizens  of  the  United  States  ; 
that  they  reside  in  the  town  of  Carrollton,  a  mnnicipal  corporation  created  by 
the  L^islatore  of  Louisiana,  and  wherein  they  have  a  right  to  vote. 

That  the  municipal  election,  held  in  Carrollton  on  the  5th  of  April,  1858,  was 
carried  on  and  completed  by  the  wrongful  interruption  of  the  right  of  free  suf- 
frage, by  the  intimidation  of  tumult  and  the  interference  of  degraded  banditti, 
brought  from  afar  to  thwart  the  exercise  of  their  rights  as  electors. 

That  by  no  good  and  honest  authority  does  one  Benjamin  Mason,  under  such 
election,  hold  the  office  of  Mayor  of  the  town  of  Carrollton,  and  that  by  no  like 
right  do  fF.  W.  Cochran,  C.  C.  Ihompson,  J,  0.  Neibert,  E.  A,  Wilcox  and  E. 
St.  Pierre,  hold  the  office  of  councilmen,  but  that  the  said  Mason  doth  usurp  the 
office  of  Mayor,  and  the  others  do  likewise  usurp  the  offices  of  councilmen. 

That  the  said  election  was  null  and  void,  because  very  many  of  the  electors  of 
the  town  of  Carrollton  were  prevented  from  the  free  exercise  of  the  right  of  suf- 
frage, by  intimidation  and  threats. 

That  some  were  thwarted  by  personal  violence,  and  others  were  stricken  down 
with  concealed  weapons,  carried  and  used  by  strangers,  who  were  designated  only 
as «  Red  Bill,"  «  Big  Tom,"  and  such  like  soubriquets. 

That  these  persons  so  designated,  arc  believed  to  have  been  of  the  number  of 
thirty  or  more,  and  that  their  appearance  and  force  were  intended  and  used  to 
prevent  a  fair  and  impartial  election  at  the  polls  on  the  5th  of  April  aforesaid. 

AVlierefore,  they  pray  for  the  issuance  of  the  writ  of  quo  warranto,  and  that 
the  said  soi-dissant  Mayor  and  Councilmen,  be  forbidden  from  any  further  perfor- 
mance of  the  duties  in  the  offices  and  trusts  they  usurp. 

There  was  judgment  for  plaintiffs,  and  defendants  have  appealed. 

The  writ  of  quo  warranto  is  an  order  rendered  in  the  name  of  the  State,  by  a 
competent  court,  and  directed  to  a  person  who  claims  or  usurps  an  office,  in  a 
corporation,  inquiring  by  what  authority  he  claims  or  holds  such  office.  C.  1'. 
Art.  867. 

The  petition  merely  accuses  the  defendants  of  having  usurped  their  offices. 

Usurpation  conveys  the  idea  of  wrongful  action  on  the  part  of  him  who 
usurps  an  office,  but  the  petition  does  not  accuse  the  defendants  of  any  improper 
or  illegal  action  on  their  part,  but  only  alleges  that  they  were  usurpers,  because 
other  persons  have  acted  illegally. 

The  petition  admits  that  they  hold  the  office  by  virtue  of  an  election,  and  it  is 
not  contended  that  the  election  was  not  held  on  the  day  fixed  by  law,  or  that  all 
the  formalities  of  law  were  not  followed  by  the  commissioners  of  the  election. 

The  defendants  have  shown  that  they  received  a  majority  of  sixty-five  votes,  ^  t 
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9zA™         and  on  the  retarn  of  the  commissioners,  of  their  election,  they  qaalified  them- 
selves and  entered  upon  the  discharge  of  their  duties. 

It  thus  appears  that  they  are  not  technically  usurpers,  but  have  apparently  the 
warrant  of  law  for  the  tenure  of  their  offices. 

The  intent  of  plaintiffs  is,  however,  to  go  behind  the  certificate  of  their  el6^ 
tion,  and  to  show  it  was  so  improperly  conducted,  that  it  ought  to  be  viewed  ts 
a  nullity,  and  defendants  ought  to  be  ousted  from  their  offices,  on  the  ground  of 
never  having  been  chosen  according  to  law. 

The  defendants  excepted  to  the  sufficiency  of  the  allegations  in  the  petition,  to 
have  the  election  annulled,  on  four  grounds.  It  is  only  necessary  to  consider  tn 
of  them : 

1.  Because  the  right  of  defendants  not  being  contested  by  any  persons  clais- 
ing  for  themselves  a  right  to  said  offices,  the  grounds  set  forth  were  wholly  ionf- 
ficient  to  maintain  the  action. 

It  appears  reasonable  that  no  one  but  a  person  pretending  to  have  a  right  to 
an  office,  should  be  permitted  to  contest  the  right  of  the  incumbent  of  that  of- 
fice. If  each  citizen  be  entitled  so  to  do,  then  a  hundred  or  a  thousand  writs  of 
^140  warranto  could  be  sued  out. 

Each  citizen  is,  indeed,  interested  to  have  elections  conducted  without  iotimi* 
dation  or  tumult,  but  this  interest  can  be  manifested  by  prosecuting  those  wko 
have  sought  to  thwart  the  peaceful  deposit  of  suffrages  in  the  ballot-box. 

Laws  exist  for  the  punishment  of  the  disturbers  of  public  elections.  It  is  to 
be  supposed  these  laws  will  suffice  as  a  general  rule  to  maintain  sufficient  oider 
to  permit  the  expression  at  the  ballot-box  of  the  will  of  the  majority. 

Exceptional  cases  may  occur,  as  the  present,  where  it  is  alledged,  that  a  band  of 
thirty  men  intimidated  the  population  of  a  town,  and  prevented  the  free  expres* 
sion  of  public  opinion. 

Principles  cannot  be  established  for  the  exception,  but  the  general  rule. 

It  is,  perhaps,  better,  that  in  a  few  instances,  the  results  of  elections  should 
remain  undisturbed,  even  when  the  will  of  the  majority  has  been  thwarted,  thta 
to  allow  each  citizen  to  contest  them. 

For  if  every  citizen  possessed  this  right,  more  disorder  would  characterise  the 
administration  of  public  afiairs,  than  would  ensue  from  the  occasional  defeat  of 
the  will  of  the  majority. 

The  judicial  tribunals  would  be  burdened  with  innumerable  contestatioos  of 
elections,  and  clogged  in  the  execution  of  their  ordinary  duties. 

Citizens,  alarmed  at  the  immense  cost  for  attorney's  fees  and  other  things, 
would  fear  to  run  for  offices,  when  the  malice  of  any  personal  enemy  might  keep 
them  in  litigation  during  the  whole  term  for  which  they  were  elected. 

Conceding  that  Article  873  of  the  Code  of  Practice,  implies  the  power  of 
courts  of  justice  to  determine  by  the  writ  of  quo  warranto,  the  validity  of  the 
elections  of  the  officers  of  a  corporation,  when  the  Legislature  has  not  granted  to 
the  corporation  this  prerogative,  except  with  regard  to  offices  which  arc  con- 
ferred in  the  name  of  the  State,  by  the  Governor,  with  or  without  the  consent  of 
the  Senate,  mentioned  in  Article  868  of  the  Code  of  Practice,  still  the  law  has 
not  enunciated  the  rules  which  shall  govern  the  courts  in  deciding  upon  the  vali- 
dity of  elections  under  the  writ  of  quo  warranto,  and  the  degree  of  interest  whidi 
shall  empower  a  party  to  inquire  into  the  validity  of  an  election. 

It  is  true,  that  Article  869  of  the  Code  of  Practice  declares,  that  a  ukandate 
to  prevent  the  usurpation  of  an  officer  in  a  city  or  other  corporation,  may  be  ob- 
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tained  by  aay  person  applying  for  it,  but  a  person  does  not  commit  an  nsnrpa- 
tion  who  takes  possession  of  an  office  by  virtae  of  a  majority  of  voters,  manifested 
by  the  correct  return  of  commissioners  of  elections  duly  appointed,  of  the  votes 
cast  and  of  those  who  are  elected. 

Webster's  Dictionary  defines  usurpation  to  be  the  **  act  of  seizing  or  occupy- 
ingt  and  enjoying  the  power  or  property  of  another  without  right ;  as,  the  usur- 
pation of  a  throne  ;  the  usurpation  of  the  supreme  power." 

Bouvier's  Law  Dictionary  explains  usurpation,  when  used  in  relation  to  gov- 
rrnment,  to  be  "  the  tyrannical  assumption  of  the  government  by  force,  contrary 
to  and  in  violation  of  the  Constitution  of  the  country."  And  in  defining  the 
word  "  tyrant,"  he  says  :  "  The  term  tyrant  and  usurper  are  sometimes  used  as 
synonymous,  because  usurpers  are  almost  always  tyrants  ;  usurpation  is  itself  a 
tyrannical  act,  but  properly  speaking,  the  words  usurper  and  tyrant  convey  dif- 
ferent ideas.  A  king  may  become  a  tyrant,  although  legitimate,  when  he  acts 
despotically;  while  a  usurper  may  cease  to  be  a  tyrant  by  governing  according 
to  Ihe  dictates  of  justice." 

Although,  then,  Article  869  permits  any  person  to  apply  to  prevent  the  usur- 
pation of  an  office  in  a  city  or  corporation,  still  this  Article  would  not  apply  to 
persons  who  have  been  duly  and  honestly  returned  as  elected  by  the  commission- 
ers of  election,  as  in  the  present  case.  Besides,  "  any  person,"  used  in  this  Arti- 
cle, cannot  have  been  used  in  an  unrestricted  sense.  No  one  would  certainly  con- 
tend that  a  foreigner  just  arrived  upon  our  shores,  would  be  entitled  to  sue  out 
the  writ  of  quo  warranto^  and  inquire  by  what  right  the  Mayor  or  Gouncilmen 
of  a  corporation  held  their  offices.  This  Article  means  that  "  any  person"  hav- 
a  sufficient  interest  to  justify  an  action  of  quo  warrratOj  may  institute  it,  and  it 
is  for  the  tribunals  of  the  country  to  decide  when  the  person  applying  for  this 
writ,  possesses  such  interest  as  to  justify  the  courts  in  acting  under  it. 

It  is  a  rule  appertaining  to  all  suits,  that  a  party  cannot  institute  a  legal  pro- 
ceeding without  having  sufficient  interest  to  justify  him. 

Neither,  then.  Article  869,  nor  indeed  any  other  of  the  Code  of  Practice,  re- 
lative to  the  writ  of  quo  warranto,  justifies  an  action  against  persons  in  posses* 
sion  of  offices  who  are  not  usurpers,  unless  it  is  granted  by  Article  873  by  im- 
plication, and  this  Article  does  not  declare  the  rules  that  shall  regulate  this  pro- 
ceeding, and  does  not  specify  the  persons  who  shall  be  deemed  to  have  a  suffi- 
cient interest  to  apply  for  the  writ.  It  then  becomes  the  duty  of  courts  to  de- 
cide the  degree  of  interest  to  be  possessed  by  a  person  to  justify  him  in  applying 
for  this  writ,  in  order  to  oust  any  one  from  office.  The  Legislature  of  Louisiana 
have  enunciated  what  they  consider  to  be  a  sufficient  degree  of  interest. 

The  Act  of  1855,  relative  to  elections,  (Session  Acts,  p.  408,)  only  provides 
for  the  contestation  of  elections  to  certain  specified  offices,  and  only  allows  those 
who  claim  the  right  to  hold  those  offices  to  contest  the  elections  of  those  who 
pretend  to  have  been  elected,  and  this  contestation  must  be  commenced  before 
parties  get  possession  of  the  offices.  See  sections  41,  42,  45,  46  and  53  of  said 
Act  of  1855. 

We  can  see  no  reason  for  differing  from  this  view  of  the  Legislature,  and  we 
are  of  opinion  that  the  first  exception  was  well  taken  by  the  defendants,  and  that 
plaintiffs  were  not  entitled  to  the  writ  of  quo  warranto  in  this  case,  because  they 
do  not  pretend  to  be  entitled  to  the  offices  from  which  they  wish  to  oust  the  de- 
fendants. 

2.  The  other  exception  taken  by  defendants  is,  "  because  it  was  not  alleged  in 
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Stats  the  petition,  that  a  sufficient  nnmber  of  voters  were  prevented  from  voting,  to 
>Uao.x         have  varied  the  result  of  the  election." 

It  is  evident  there  would  be  no  reason  to  contest  an  election,  if  the  result  could 
not  be  changed,  and  such  would  be  the  event,  unless  a  number  of  voters  had  been 
prevented  from  voting,  sufficient  to  have  varied  the  result. 

In  Augustin  v.  EgglestOHy  12  An.  367,  this  court  held,  that  since  elections  are 
determined  by  the  majority  of  the  ballots  cast,  they  are  not  to  be  set  aside  on 
account  of  the  meagreness  of  the  vote,  "  without  distinct  and  circumstantial  al- 
legations of  error,  fraud,  violence  or  illegality  affecting  the  result" 

In  Andretcs  v.  Saucier,  13  An.  302,  it  was  held  by  this  court,  that "  if  the  vo- 
ters think  proper  to  go  forward  and  vote  under  a  defective  law,  those  who  were 
candidates  ought  to  be  the  last  to  complain,  when  the  result  has  been  alfocted  bj 
neither  the  unconstitutionality  of  the  law,  fraud,  error,  nor  collusion.'' 

The  petition  of  praintiffs  was,  therefore,  essentially  defective,  as  it  did  not  con- 
tain this  material  allegation. 

In  conclusion,  it  should  be  observed,  that  it  is  not  alleged  that  the  defendaota 
participated  in  any  act  of  violence,  or  had  in  any  manner  interfered  with  or  pr^ 
vented  persons  from  voting,  or  had  aided  and  abetted  any  persons  so  doing. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  and  that  there  be  judgment  in  iavor  of  the 
defendant  against  the  demand  of  petitioners,  and  that  the  writ  of  quo  iBarranto 
issued  at  the  demand  of  appellees,  be  dismissed,  and  that  appellees  pay  the  costs 
of  both  courts. 

Ijand,  J.,  absent. 


Nicholson  &  Co.  v.  Pelanne  Bros. 

A  party  to  concladed  by  the  Qrat  bill  which  he  preaenU  for  work  done  under  a  contract.  -WHbout 
tfbowing  error  be  cannot  be  permitted  to  recover  the  items  added  to  that  bill  since  It  was  rendored. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
V,  H,  Ivy,  for  plaintiflb.     C.  Dufour,  for  defendants  and  appellants. 

Merbick,  C.  J.  The  plaintiflf  is  concluded  by  the  first  bill  which  he  presented 
the  defendants  for  the  work  done  under  the  contract  Without  showing  error  he 
cannot  be  permitted  to  recover  the  disputed  items  added  to  this  bill  since  it  was 
rendered. 

There  is  no  foundation  for  the  reconventional  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  amended  so  as  to  reduce  the  principal  sum  decreed  the  plaintiff  from 
93400  to  $3350,  and  that  the  judgment  so  amended  be  affirmed,  the  plaintiff  pay- 
ing the  costs  of  appeal. 
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Tallamox  &  Dessommks  V    Antonio  Cardenas. 

Tbe  Mh  Boctkm  of  the  An  of  18&5,  repeals  the  AcU  of  1840  and  1847,  modlfyiDff  the  212th  Art.  of  the 

Code  of  Practice,  relative  U)  tho  arrest  of  debtors  a»>oul  to  leave  the  State,  but  expressly  declaroji 

that  the  Act  Is  not  intended  to  reix>al  the  provisions  of  tho  C.  P.  on  the  subject. 
The  proviBlon  of  the  3d  section  of  tho  Act  of  1855,  that  no  non-resident  shall  be  arrested  in  this  Stato 

except  he  has  absconded  from  his  residence,  must  give  way  to  the  212th  Art.  0.  P.  in  the  case  of  a 

foreign  debtor  about  permanently  Icaviqg  the  Stale. 
The  repeal  of  a  repealing  law  does  not  revive  the  first  law  unless  it  be  so  particularly  expressed. 

C.  C.  22  and  23,  and  the  same  rule  may  be  laid  down  an  to  the  amendment  of  laws,  which  is  but  a 

partial  repeal. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Dxivignmud,  J. 
/.  L.  TisMty  for  plaint! fls  and  appellants.    C.  Dufour,  for  defendant. 

YooaaiBs,  J.  The  question  presented  for  adjudication  in  this  case  is,  whether 
a  non-resident  debtor  residing  in  a  foreign  country,  can  be  arrested  under  the 
provisions  of  the  Avticle  212  of  the  Code  of  Practice,  as  amended  by  the  Acts 
of  1840  and  1847,  when  about  leaving  this  titate  permanently.  There  would  be 
no  difficulty  in  this  matter,  were  it  not  for  the  3d  section  of  the  Act  of  1855, 
(p.  42),  which  reads :  '*  that  no  non-resident  shall  be  arrested  in  this  State,  at  the 
suit  of  a  resident  or  non-resident  creditor,  except  in  cases  where  it  shall  be  made 
to  appear  by  the  oath  of  the  creditor  that  the  debtor  has  absconded  from  his 
residence." 

This  Act,  of  which  the  above  is  one  of  the  sections,  is  entitled  An  Act  r dative 
to  persons  arrested  and  imprisoned  for  debt;  and,  in  its  last  section,  repeals  "  all 
laws  or  ports  of  laws  conflicting  with  the  provisions  of  this  Act,  and  all  laws  on 
the  same  subject-matter  except  what  is  contained  in  the  Civil  Code  and  Code  of 
Practioe."  Sec  9.  The  provisions  of  the  Act  of  1840  and  1847,  which  relate 
to  the  subject-matter  under  consideration,  are  consequently  repealed  notwithstand- 
ing the  discrepancy  which  exists  in  the  French  and  English  texts  of  the  Sd  section 
of  the  Act  of  1855.    The  English  text  prevails. 

The  212th  Art.  C.  P.  gave  the  right  of  arrest  to  any  creditor,  whose  debtor 
was  about  to  leave  the  State,  even*for  a  limited  time.  This  last  clause  was  modi- 
fied by  the  Act  of  1840,  so  as  to  apply  only  to  debtors  about  departing  perma- 
nently from  the  State.  Another  modiOcation  was  introduced  by  the  Act  of 
1847,  p.  63,  sec.  1,  with  regard  to  debtors,  who  were  citizens  of  another  State ; 
they  were  subject  to  arrest  only  in  case  they  absconded  from  their  residence.  In 
giving  effect  to  the  Article  of  the  Code  as  amended  by  these  two  statutes,  the 
role  was  that  any  creditor  had  the  right  to  arrest  any  debtor  about  departing 
permanently  from  the  State,  except  when  such  debtor  was  a  citizen  of  another 
State,  in  which  case  the  right  of  arrest  accrued  only  when  the  latter  debtor  ab- 
sconded from  his  residence.  A  non-resident  debtor  from  a  foreign  country  might 
theref<M«  be  arrested  although  not  absconding,  when  about  to  leave  the  State  per- 
manently ;  so  much  was  left  then  of  Art.  212  C.  P.,  after  the  restrictions  imposed 
by  the  Acts  of  1840  and  1847. 

From  this  it  will  appear  that  the  section  3d  of  the  Act  of  1855  is  in  conflict 
with  the  Article  212  of  the  Code  of  Practice  upon  the  subject  of  the  arrest  of 
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'breign  debtors ;  and  yet  the  9th  section  provides  expressly  that  the  Act  is  not 
intended  to  repeal  the  provisions  in  the  Code  of  Practice.  In  order  to  give  effisct 
to  both,  the  rale  might  be  laid  down  that  a  foreign  debtor  may  be  arrested  in 
two  events ;  1st,  when  aboat  permanently  leaving  the  State;  2d,  when  abscond- 
ing from  his  residence.  But  that  provision  of  the  3d  section  of  the  Act  of  1855, 
which  reads,  that  no  non-resident  shall  be  arrested  in  this  State  except  he  has 
absconded  from  his  residence,  must  give  way  to  the  212th  Art.  C.  P.  in  case  of 
a  foreign  debtor  about  permanently  leaving  this  State. 

In  thus  giving  effect  to  the  Art.  212  C.  P ,  it  has  not  escaped  the  attention  of 
the  court  that  the  Act  of  1855  has  repealed  the  two  Acts  of  the  Legislatnie 
amending  that  Article,  and  that  the  repeal  of  these  two  Acts  has  not  re-instated 
the  Article  of  the  Code  of  Practice  in  its  original  state.  "  The  repeal  of  a  re- 
pealing law  does  not  revive  the  first  law,  unless  it  be  so  particularly  expressed." 
C.  C.  22  and  23.  And  the  same  rule  may  be  laid  down  as  to  the  amendment  of 
laws,  which,  after  all,  is  often  but  a  partial  repeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  avoided  and  reversed. 

It  is  further  ordered,  that  the  plaintiffs  do  have  judgment  against  the  defen- 
dant Antonio  Cardenas,  for  the  sum  of  six  hundred  and  three  dollars,  with  legal 
interest  thereon  from  the  twenty-third  day  of  November,  A.  D.,  1857,  till  paid. 

It  is  farther  ordered,  that  the  decree  quashing  the  writ  of  arrest,  issued  on  be- 
half of  the  plaintiflb  against  the  defendant  Antonio  Cardenas,  be  set  aside  and 
annulled ;  and  that  the  plaintiff's  right  of  recourse  on  the  bond  furnished  for  his 
appearance  by  the  said  Antonio  Cardenas,  with  Paul  Pouillot  as  his  security,  be, 
and  is  hereby  recognised. 

It  is  further  ordered,  that  the  defendant  pay  the  costs  in  both  courts. 
Land,  J.,  took  no  part  in  this  case. 

Merrick,  C.  J.,  dissenting.  It  seems  to  me  that  the  third  section  of  the  Act 
of  1855  has  enlarged  the  Acts  of  1840  and  1847.  The  term  non-resident  must 
be  intended  to  mean  any  person  residing  in  other  States  of  this  Union  or  foreign 
countries.  I  can  see  no  other  motive  for  the  change  of  phraseology  in  the  revised 
statute.    See  Acts  1840,  p.  133,  sec.  9  ;  1847,  p.  63 ;  1855,  p.  42. 

The  Act  of  1855  cannot  be  made  to  yield  to  any  former  legislation,  whether 
contained  in  the  Code  of  Practice  or  not.  Lex  posterior  derogat  priori.  See  I 
Bouvier  Inst.  42-43. 

The  Act  of  1855,  was  the  last  expression  of  the  legislative  will,  and  being 
express,  all  former  laws  in  opposition  thereto  must,  under  the  ordinary  rules  of 
interpretation  give  way.  It  could  hardly  be  supposed  that  the  Legislature  which 
had  taken  the  trouble  to  declare  explicitly  its  will,  would  have  made  the  same 
subject  to  any  law,  which  it  had  power  to  repeal  and  annihilate. 

But  in  the  instance  before  us  they  have  expressly  repealed  all  laws  in  conflict 
with  the  Act,  as  well  those  contained  in  the  Code  of  Practice,  as  dsewhere.    All 
that  is  reqaired  to  make  this  evident  is  to  punctuate  the  repealing  claoae  accord- 
ing to  the  rules  of  interpretation. 
The  section  should  read  as  follows : 

Sec  9.  "  Be  it  enacted,  &c.,  That  all  laws  conflicting  with  this  Act,  and  all 
Uws  on  the  same  subject-matter  except  what  is  contained  in  the  Civil  Code  and 
the  Code  of  Practice,  be  repealed." 

Here  then,  are  repealed  all  laws  in  conflict  with  the  Act,  also  all  lawn  on  the  scone 
subjett'maUer,  except  what  is  contained  in  the  Civil  Code  and  Code  of  Practice. 
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The  lawgiver  was  redacing  the  laws  to  a  C50de.    The  last  expression  of  his       TAtmKw 
will  on  this  sabject,  was  the  Act  in  question.    The  citizen  and  magistrate  was 
not  to  regard  any  other  law  on  the  sabject  except  contained  in  the  Civil  Code 
and  Code  of  Practice.    Holmes  v.  WUtz,  11  An. 

I  think  the  judgment  shoald  be  affirmed. 


Same  Case — On  a  Re-hearino. 

YooRHiES,  J.  Upon  a  re-examination  of  this  case,  we  have  come  to  the  con- 
clusion that  the  former  decree  should  be  amended,  for  the  purpose  of  having  the 
case  tried  on  the  merits. 

It  is,  therefore, '  ordered  and  decreed,  that  the  judgment  heretofore  rendered  by 
the  court,  be  amended  so  as  to  read  as  follows,  to-wit :  That  the  judgment  of  the 
District  Court  be  avoided  and  reversed ;  that  the  decree  quashing  the  writ  of 
arrest,  issued  on  behalf  the  plaintifis  against  the  defendant  Cardenas,  be  set  aside 
and  annulled,  and  that  this  case  be  remanded  for  further  proceedings,  the  defen- 
dant paying  the  costs  of  appeal. 

Merrick,  C.  J.,  adhered  to  his  former  opinion. 

Land,  J.,  absent. 


H.  W.  PfTKix  u.  Rodsseau  &  Jeaufreau,  and  Dyas  Power,  Warran- 
tor. 

The  action  for  delivery  of  merchanliiie,  or  other  ufflM^tfl,  shipped  on  board  any  kind  of  vesfielB,  is  prcn- 

crlbed  by  one  year. 
This  preBcriptton  begins  to  run  from  the  day  of  the  arrival  of  the  vessel,  or  that  on  which  she  ought  to 

have  arrived. 
The  party  pleading  this  prescription  should  shovr  that  tho  vessel  either  did ,  or  oa^hl  to  have  arrived 

coe  year  before  the  suit  was  broughU-an  omission  to  do  which  is  fatal  to  his  plea. 
Art.  8312  C.  C,  flztng  the  time  at  which  a  ship  Is  considered  to  have  made  a  voyage,  refers  alone  to 

the  prlvii^es,  given  by  the  Articles  which  precede  it,  to  creditors  upon  a  ship,  and  does  not  govern 

the  time  when  a  shipper  may  bring  an  ordinary  action  (usicing  no  privilege)  for  the  delivery  of 

goods. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Waples  A  Eustts,  for  plaintiff  and  appellant.     Clarke  A  Bayne^  Lacy  A 
Upton,  and  R.  Wodridge,  for  defendants. 

Mbrrick,  C.  J.  In  this  case,  Hon.  C.  Yoorhies  having  recused  himself,  on 
account  of  relationship  to  some  of  the  parties,  and  the  other  members  of  the  court 
having  been  equally  divided  in  opinion,  the  Hon.  P.  N.  Morgan,  Judge  of  the 
Second  District  Court,  was  requested  to  sit,  in  this  case,  in  the  place  of  Mr.  Ju»» 
tice  Voorhies,  under  the  70th  Article  of  the  Constitution.  And  now,  this  day 
said  P.  N.  Morgan  having  taken  his  seat  in  pursuance  of  said  previous  request, 
and  after  having  had  this  case  under  advisement,  the  following  opinion  and  decree 
were  pronounced. 

MoROAK,  J.  The  steamer  Echo,  through  her  proper  officers,  agreed,  for  a  cer- 
tain consideration,  to  transport  some  property  of  Uie  plaintifis  to  a  place  called 
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PmiN         DoaksTiIle,  which  is  in  that  portion  of  this  country  known  as  the  Choctaw  Nt- 
BorasBir.       tion.    The  bill  of  lading  which  witnesses  this  contract  gave  to  the  carrier  Ae 
right  to  store  and  re-ship,  in  case  the  Echo  could  not  reach  Doaksville. 

The  goods  were  never  delivered  to  the  consignees  at  Doaksville,  and  this  actioD 
is  instituted  for  the  purpose  of  recovering  from  the  carrier  their  value,  which  the 
testimony  fixes  at  8400. 

The  defence  is : 

1st.    Prescription  of  one  year. 

2d.    Denial  of  ownership. 

The  District  Judge  being  of  opinion,  that  inasmuch  as  mure  than  one  year  had 
elapsed  from  the  time  the  Echo  ought  to  have  arrived  at  Doaksville  before  the 
petition  was  filed,  that  the  prescription  commenced  to  run  from  the  time  whes 
the  vessel  ought  to  have  arrived,  according  to  Art.  3502  C.  C,  that  a  vessel  is 
considered  to  have  made  a  voyage  when  her  departure  from  one  port  and  her 
arrival  at  auother  shall  have  taken  place,  or  when,  without  having  arrived  at  an- 
other port,  more  than  sixty  days  have  elapsed  between  her  departure  and  retorn 
to  the  same  port,  according  to  Art.  3212  of  the  Civil  Code,  sustained  the  plea  of 
prescription,  and  gave  judgment  in  favor  of  the  defendants. 

The  plaintiffs  have  appealed. 

The  facts  upon  which  the  plea  of  prescription  is  pleaded,  are  anqnestionabk. 
The  goods  were  shipped  on  the  12th  of  June,  1854.  This  suit  was  not  institoted 
until  November,  1856.  A  period,  then,  of  more  than  one  year  had  elapsed,  (al- 
lowing sixty  days  as  the  time  in  which  a  voyage  ought  to  be  completed  by  a  ves- 
sel leaving  this  port  for  Doaksville,)  from  the  time  the  goods  were  shipped  to  the 
time  when  the  suit  was  brought. 

The  Articles  of  the  Code  relied  upon  by  the  appellees,  are  as  follows : 

Arts.  3301,  3502.  "  The  action  for  the  delivery  of  merchandise  or  other  effijcts, 
shipped  on  board  any  kind  of  vessel,  is  prescribed  by  one  year  from  the  day  of 
the  arrival  of  the  vessel,  or  that  on  which  she  ought  to  have  arrived" 

Art.  3212.  '^  A  ship  is  considered  to  have  made  a  voyage,  when  her  departare 
from  one  port  and  arrival  at  another  shall  have  taken  place,  or  when,  withoat 
having  arrived  at  another,  more  than  sixty  days  have  elapsed  between  the  depar- 
ture and  return  to  the  same  port,  or  when  the  ship,  having  departed  on  a  long 
voyage,  has  been  out  more  than  sixty  days,  without  any  claim  on  the  part  of  per- 
sons pretending  a  privilege." 

It  is  thus  apparent,  from  the  terras  of  the  law,  (C.  C.  3501,)  that  the  plea  of 
prescription  of  one  year,  properly  sustained,  is  an  effectual  bar  to  any  action  for 
the  delivery  of  merchandise  shipped  on  any  vessel ;  and  it  must  follow  that  if  the 
Article  3212  of  the  Code  is  to  regulate  the  time  when  the  prescription  in  this 
case  commenced  to  run,  the  appellant  can  have  no  relief. 

One  portion  of  the  Article  3212,  taken  by  itself,  or  if  perhaps  it  were  trans- 
ferred to  a  different  part  of  the  Code,  would  leave  the  subject  beyond  any  two 
interpretations.  Its  terms  are  express ;  a  voyage  is  considered  to  have  been 
made  when  more  than  sixty  dajrs  have  elapsed  after  the  departure  of  the  vessel. 

To  serve  the  case  of  appellees,  the  three  Articles,  3501,  3502  and  3212,  most 
be  construed  together.  The  first,  to  determine  what  prescription  he  is  allowed 
to  plead ;  the  last  to  fix  the  period  when  his  prescription  should  commence  to 
run.  To  enable  him  to  do  this  successfully,  the  Articles  should,  according  to  the 
just  rule  of  construction,  treat  of  the  same  subject,  and  relate  to  the  same  mat- 
ter, and  must  have  been  made  to  govern  the  same  case. 
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Do  the  Articles  3212,  3501  and  3502,  refer  to  the  same  sabject  or  matter,  and        i^^nx 
do  they  govern  the  same  case?  Rovaauc. 

The  Article  3212,  is  to  be  foand  under  the  second  section  of  the  title  of  the 
Code  which  relates  to  privileges  on  ships  and  merchandise. 

The  Arts.  3501  and  3502,  are  to  be  foand  under  the  bead  of  prescription. 

Art.  3212  was,  in  my  opinion,  made  generally  to  fix  the  time  when  a  ship  is 
presumed  to  have  made  a  voyage,  with  reference  to  the  period  when  a  creditor^ 
who  has  a  privilege  upon  such  ships,  arising  out  of  any  of  the  causes  mentioned 
in  Art.  3204,  seeks  to  exercise  that  privilege ;  and  particularly  to  Articles  3206, 
7,  8,  9, 10  and  11,  which  relate  to  the  sale  of  ships  and  the  privileges  which  par- 
ties may  have  upon  such  ships  as  the  property  of  the  vendor.  They  provide, 
that  where  a  ship  has  been  toldf  and  has  made  a  voyage  in  the  name  and  at  the 
risk  of  the  purchaser,  without  any  claim  on  the  part  of  the  privileged  creditors 
of  the  vendor,  that  these  privileges  are  lost  and  extinct  against  the  ship,  if  she 
was  in  port  at  the  time  of  the  sale  (Art.  3210) ;  but  that  if  a  ship  was  on  a  voyage, 
at  the  time  of  the  sale,  the  privilege  of  the  creditor  against  the  purchaser,  shall  only 
become  extinct  after  the  ship  shall  have  returned  to  the  port  of  departure,  and  the 
creditors  of  the  vendor  shall  have  allowed  her  to  depart  on  another  voyage  for 
the  account  and  risk  of  the  purchaser,  and  shall  have  made  no  claim.    Art.  3211. 

Then  follows,  and  as  it  seems  to  me,  as  a  legal  necessity,  the  Art.  3212,  which 
fixes  the  time  when  a  voyage  is  presumed  to  be  at  an  end,  and  the  conseciuence 
of  not  presenting  the  claim  on  the  part  of  the  person  pretending  a  privilege 
within  the  time  therein  specified. 

Besides  this,  it  appears  to  me,  that  a  correct  reading  of  this  Article,  as  well  as 
those  immediately  preceding  it,  shows  that  the  legislator  had  alone  in  view 
when  these  Articles  were  enacted,  the  security  which  the  creditor jmight  have 
upon  a  specific  piece  of  property  of  his  debtor  for  the  payment  of  his  debt. 

Giving  any  forc^  to  these  Articles  which  may  be  claimed  for  them,  the  obliga- 
tion of  the  owner  of  a  ship  may  still  exist,  whilst  the  privilege  which  rested  up- 
on his  ship  to  secure  the  faithful  performance  of  that  obligation  may,  by  the 
lapee  of  time,  have  been  lost.  As  for  instance :  if  supplies  are  famished  to  a 
ship,  the  furnisher  has  a  privilege  upon  the  ship  for  payment ;  but  if  he  does  not 
seek  to  exercise  that  privilege  within  a  certain  period,  the  privilege  is  lost.  But 
the  obligation  of  the  owner  still  remains ;  the  famisher  is  merely  changed  from  a 
privileged  to  an  ordinary  creditor. 

Upon  this  branch  of  the  case,  I  am.  therefore,  of  opinion,  that  Art.  3212  does 
not  give  the  time  when  a  shipper  may  bring  an  ordinary  action  asking  for  no 
privilege  for  the  delivery  of  goods,  but  that  it  refers  alone  to  the  privilege  which, 
creditors  have  upon  a  ship. 

The  only  prescription  which,  in  my  q>inion,  the  defendants  can  invoke,  is  to  be 
found  under  Article  3502  of  the  Code,  which  provides  as  follows  :  "  The  pre- 
scription mentioned  in  the  preceding  Article  (one  year)  runs,  with  respect  to  the 
merchandise  injured  or  not  delivered,  from  the  day  of  the  arrival  of  the  vessel, 
or  that  on  which  she  ought  to  have  arrived." 

The  vessel  upon  which  the  g^oods  for  which  this  suit  is  instituted,  never  reached 
or  attempted  to  reach  the  port  for  which  she  started.  Prescription  then,  accord- 
ing to  this  Article,  must  commence  to  run  from  the  day  on  which  she  oaght  to 
have  arrived  there.  When  that  time  was,  or  at  what  time  it  should  have  oc- 
eurred,  most  be  determined,  I  think,  by  the  contract  between  the  parties  and  the 
evidence  in  the  record. 
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Pmnr  The  contract  was,  that  the  goods  should  be  taken  to  Doaksville,  the  ctirier 

RocBBAC.       reserving  the  right  to  store  and  re-ship,  in  case  the  river  would  not  allow  of  his 
going  so  high  up. 

The  reservation  of  this  right  to  store,  did  not  alter  the  contract  so  far  as  re- 
gards his  obligation  to  carry  the  goods  to  Doaksville.  It  allowed  him  the  prixi- 
lege,  should  circumstances  prevent  him  from  carrying  the  goods  to  their  port  of 
destination,  to  forward  them  by  some  other  boat,  and  to  have  them  stored  io  the 
meanwhile  ;  but  his  obligation  to  have  them  delivered  at  or  shipped  to  Doab- 
ville,  if  it  were  possible  for  him  to  do  so,  still  subsisted.  Hatckett  v.  Steamboat 
Compromis€t  12  An.  783. 

These  goods  were  landed  at  a  place  called  Rowland,  the  river  not  allowiug  kirn 
to  proceed  any  further,  and  there  they  remained  until  they  wei*G  sold  by  the  persn 
with  whom  they  were  stored. 

When  the  goods  were  landed  at  Rowland,  the  second  obligation  of  the  curie, 
under  his  contract,  commenced.  This  obligation  was  to  re-ship  the  goods.  TUs 
he  never  did,  and  nothing  in  the  record  shows  that  he  attempted  to  re-ship  then- 
He  had  proceeded  a  long  distance  up  a  falling  river,  and  his  whole  efforts  seem  to 
have  been  directed  to  hurrying  out  of  it  as  &st  as  he  could.  He  never  even  no- 
tified the  shipper  that  he  had  failed  in  performing  his  contract,  and  that  bis  goods 
had  been  left  to  the  mercy  of  a  frontier  warehouseman.  He  was  thus  placed  in 
the  category  of  a  roan  who  had  violated  his  engagement,  without  giving  notice  of 
the  violation  to  the  parties  in  interest.  Can  a  man,  under  these  circumstaaceE, 
plead  prescription  ? 

The  law  says  he  may.  There  is  no  exception  made  for  bad  fiiith  by  the  Article 
of  the  Code  which  the  defendants  rely  upon.  But  I  am  of  opinion  that  be  sboold 
be  held  to  bring  himself  clearly  within  the  law  whose  protection  he  invokes. 

Prescription  is  a  legal  plea  and  must  be  enforced,  whenever  it  is  legally  made. 
But  prescription  is  of  strict  law  ;  it  is  not  presumed.  It  cannot  be  supplied  bj 
the  courts.  It  is  liable  to  interruptions,  and  can  only  be  enforced  upon  tiic 
strictest  evidence. 

Now,  this  being,  as  I  understand  it,  the  well  settled  jurisprudence  of  this  State, 
upon  whom  did  the  burden  of  proving  the  prescription  relied  upon  in  this  case 
rest  ?  The  defendants. 

And  what  is  the  period  from  which  prescription  began  to  run  ? 

According  to  the  views  I  have  expressed  when  considering  the  Arts.  3212, 
3502,  from  the  time  the  goods  ought  to  have  arrived  at  Doaksville,  taking  ioto 
consideration  the  fact  of  their  having  been  stored  in  consequence  of  the  low 
stage  of  the  river. 

When  the  goods  should  have  arrived  at  Doaksville,  is  not  a  question  of  lav, 
but  is  a  matter  of  fact.  Upon  whom  did  it  rest  to  show  this  fact  ?  Glearlj  tbe 
defendants.  It  was,  in  my  opinion,  incumbent  upon  them  to  show  that  the  goods 
ought  to  have  arrived  at  Doaksville  one  year  before  this  suit  was  brought 

But  this  they  have  neglected  to  do.  The  record  furnishes  no  clue  as  to  when 
the  goods  ought  to  have  arrived.  The  defendants  have  offered  no  proof.  This 
duty  devolved  upon  them  ;  the  court  cannot  supply  the  deficiency.  The  fault  in 
not  having  done  it  lies  at  his  own  door.  His  plea  is  not  made  out  by  the  face  of 
the  record,  and  is  entirely  unsupplied  by  any  evidence.    It  must,  therefore,  &iL 

Upon  the  merits,  I  think  the  case  is  with  the  plaintiffl 

The  defendants  allege  that  they  had  sold  the  boat  to  Dytu  Powers,  whom  tbef 
call  in  warranty. 
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The  evideoce  to  support  this  allegation  is,  I  think,  nothing  more  than  a  char.        Pn«» 
ter  party.    This  evidence,  under  the  special  defence  set  up,  was  inadmissable  as      Roqwiau. 
against  the  plaintiff.    The  proof  should  correspond  with  the  allegation,  and  their 
allegation  was  not  that  their  boat  had  been  chartered,  but  that  she  had  been 
sold. 

The  testimony  is  good,  however,  as  between  the  defendants  and  their  warran- 
tor ;  it  having  been  received  without  objection. 

I  think  there  should  be  judgment  in  favor  of  the  plaintiff  and  against  the  defen- 
dant, with  the  same  judgment  in  favor  of  the  defendant  over  against  the  warrantor. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  that  the  plaintiff  do  recover 
and  have  judgment  against  the  said  Jean  A.  Rousseau  and  Alphome  J,  Jeaufreau 
tn  sclidoj  for  the  sum  of  four  hundred  dollars,  with  legal  interest  thereon,  from 
the  19th  day  of  November,  1856,  and  costs  of  both  courts  ;  and  that  said  defen- 
dants do  recover  and  have  judgment  against  the  defendant  in  warranty,  Dyas 
Powers,  for  the  same  sum  of  money,  viz,  four  hundred  dollars,  and  interest  from 
the  same  date,  and  costs  of  both  courts. 

Cole,  J.,  dissenting.  The  bill  of  lading  obliged  the  captain  of  the  steamer 
^  Echo,"  to  deliver  the  corn  mills  at  the  port  of  Doaksville,  but  it  contained  the 
claose,  *'  privilege  of  storing  and  re-shipping,  in  case  there  is  not  water  to  get  up." 

It  appears  from  the  evidence,  that  it  is  the  usage  to  carry  the  goods  shipped, 
as  far  up  as  they  can  be  taken  ;  then,  if  the  water  permits,  to  re-ship  the  goods  in 
a  lighter  draught  boat,  if  there  be  an  opportunity  to  do  so,  and  if  not,  they  are 
stored. 

It  is  also  established,  that  the  "  Echo''  could  not  get  up  higher  than  ''  Bow- 
land,"  which  is  forty  miles  below  Doaksville,  and  no  boats  were  there  by  which 
the  freight  might  have  been  re-shipped  to  Doaksville.  The  river  was  falling 
rapidly  at  the  time.  There  was  not  water  sufficient  to  make  a  trip  that  season 
to  Doaksville,  and  the  "  Echo"  never  afterwards  returned. 

That  the  mills  were  stored  with  Mrs.  MarkJiouse,  who  carries  on  a  regular 
commission  business  :  that  she  paid  the  "  Echo"  the  freight  on  the  mills,  as  far  as 
Rowland,  and  the  charge  was  in  proportion  to  the  distance  the  goods  were  taken. 

It  is  also  shown  that  the  "  Echo"  discharged  at  Eoland  with  Mrs.  Markhouse 
other  goods  for  the  same  consignees  to  whom  the  mills  were  consigned,  and  that 
they  were  afterwards  received  by  them. 

A  member  of  the  firm  to  whom  the  "  corn  mills'  were  consigned,  testifies  that 
he  learned  by  a  letter  from  Mrs.  Markhotise,'th&t  the  ten  corn  mills  were  at  Row- 
land, Texas,  in  her  warehouse,  and  she  wanted  the  firm,  as  consignees,  to  accept 
delivery  at  Rowland,  which  they  refused  to  do. 

I  am  of  opinion,  that  under  the  circumstances  of  this  case,  the  defendants  are 
not  liable. 

The  privilege  of"  re-shipping"  must  be  interpreted  to  refer  to  the  period  of  the 
arrival  of  the  "  Echo"  at  a  place  where  the  water  would  not  suffice  for  her  fur- 
ther advance  up,  and  not  to  an  epoch  a  long  time  subsequent. 

If,  upon  the  arrival  of  the  steamer  at  such  a  point,  it  were  possible  to  re-ship 
the  goods  in  a  steamer  of  lighter  draught,  then  it  would  have  been  the  duty  of 
the  "  Echo"  to  have  re^hipped  them. 

It  having  been,  however,  impossible  so  to  do,  the  obligation  of  the  common 
carrier,  under  the  bill  of  lading  now  under  consideration,  was  to  store  them,  and 
such  is  also  proven  to  be  the  usage  upon  the  river  at  Rowland  and  other  points^ 
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PiTKix  It  seems  unreasonable  to  suppose  tJiat  the  responsibility  of  the  "  Echo**  < 

tinued  until  a  season  of  high  water. 

The  bill  of  lading  referred  to  a  certain  Tojage ;  its  clauses  and  obligmtiont  are 
to  be  interpreted  as  referring  to  that  trip. 

The  "  Echo"  having  stored  the  "  milk"  with  a  regular  commissioQ  boose,  ac- 
cording to  the  authorization  of  the  bill  ot  lading,  and  it  being  impossible  to  re- 
ship  them  at  that  time,  the  contract  between  the  shipper  and  the  common  carrier 
were,  under  the  circnnistanocs  of  this  cuse,  terminated,  except  perhaps  as  to  the 
duty  of  giving  notice  to  the  consignees. 

But  as  this  notice  was  given  by  the  commission  merchant  with  whom  the  goodsi 
were  stored,  plaintiff  suffered  no  damages  from  not  being  notified  by  the  captaia 
of  the  "  Echo." 

As  then  it  was  impossible  to  have  re-shippcd  the  "  mills"  that  season,  as  defeo- 
dantH  wpre  authorized  to  store  them,  and  it  was  the  usage  so  to  do,  as  DOtioe  was 
given  to  tnc  consignees,  1  think,  that  the  defendants  are  not  liable.  Besides,  two 
of  the  defendants  cannot  be  held  liable,  because  they  had  made  a  conditional  aafe 
of  the  *'  Echo,"  to  the  warrantor,  and  another  person,  and  she  was  in  pooMimion 
of  Powers,  under  this  conditional  sale,  at  the  time  the  "  mills"  were  diipped. 

I  consider  it  unnecessary  to  express  any  opinion  upon  the  points  discossed  by 
the  organ  of  the  majority  of  the  court,  except  so  far  as  they  are  embraced  in  my 
opinion. 

I  am  of  opinion  that  the  judgment  of  the  District  Court  should  be  affirmed. 

BucHAXAN,  J.,  concurred  in  this  opinion. 
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WiLi.iAM  Bksi'k  r.  His  Creditoks. 

Charf^'fi  of  Traud  in  an  opixwStion  to  the  ap;>l>aiion  of  an  insolvent  to  be  allowed  tb«  b^icfli  of  tbe 
the  laws  or  this  Slate  in  ravor  ol*  knnol vent  debtors,  should  be  ckeoriy  enimciatcd  and  iipecillcal^ 
made. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Ogden  A  Augtutinf  for  plaintiff.    A,  <§  A.  Pitot,  for  defendants  and  ap- 
pellants. 

Cole,  J.  On  the  24th  February,  1858,  William  BesU,  of  New  Orleans,  filed 
in  the  Fifth  District  Court  of  New  Orleans,  his  petition  for  a  cession  of  his  prop- 
erty to  his  creditors,  and  a  meeting  of  the  creditors  was  ordered,  to  take  place  oa 
the  31st  March  following. 

On  the  26th  February,  1858,  G,  M,  Laning  was  appointed  provisional  syndic. 

On  the  3Ist  March,  the  meeting  of  creditors  was  held,  and  Joseph  Deifnoodi 
was  appointed  syndic. 

On  the  IGth  April,  1858,  Joseph  Deynoodtf  not  in  the  capacity  of  syndic  bat 
as  a  creditor,  and  also  some  other  creditors  filed  their  petition  of  opposition  to 
the  demand  of  Beste  to  be  allowed  the  benefit  of  the  law  of  this  State  in  faror  of 
insolvent  debtors,  and  charged  him  with  fraud. 

Beste  filed  this  among  other  exceptions,  "  because  on  the  foce  of  the  petition 
no  legal  cause  of  action  is  set  forth  in  said  petition  against  him." 

The  District  Judge  being  of  opinion  that  the  allegations  were  not  of  sach  a 
nature  as  to  constitute  fraud,  sustained  his  exception  and  dismissed  the  opposition. 
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OppoDents  have  appeeiled  and  rely  upon  sections  19.  20  and  21  of  the  Act  of 
1855,  relative  to  the  voluntary  surrender  of  property  and  mode  of  proceeding. 
Seas.  Acta  1855.  p.  435. 

The  first  ground  alleged  by  opponents  to  prove  the  fraudulent  action  of  Beste 
in  his  insolvent  proceedings  is.  "  that  before  making  a  cession  of  his  property  to 
his  creditors,  he  was  accused  by  his  partner.  Grimaj  of  knowingly  and  fraudu- 
lently attempting  to  sell,  at  public  auction,  without  notice  thereof  to  his  partner, 
eleven  pianoe.  which  he  represented  as  coming  from  the  manufacture  of  Pleyel, 
when  he  knew  that  they  did  not ;  and  was  only  prevented  therefrom  by  the  suit 
for  a  settlement  of  partnership,  instituted  against  him  before  the  Second  District 
Court,  by  his  partner  Felix  Grima,  Jr.,  in  which  suit  a  writ  of  sequestration  was 
obtained,  and  the  pianos  were  sequestered  by  the  Sherifif  in  the  hands  of  Be^e  A 
Laningt  a  commercial  firm  of  New  Orleans,  composed  of  Edward  Beste  c5  G.  M. 
Laningf  and  in  which  the  said  Wm,  Beste,  the  insolvent,  is  the  chief  clerk  and 
manager  of  all  the  afiairs  of  said  firm. 

So  far  there  is  no  averment  of  fraud  which  is  covered  by  the  statute.  This 
charge  consists  of  an  accusation  by  Grima,  that  Wm.  Beste  attempted  to  commit 
a  fraud  anterior  to  his  cession,  but  was  prevented  by  the  vigilance  of  his  partner, 
who  caused  the  pianos  to  be  sequestered. 

Opponents  further  alledge,  *^  that  in  the  schedule  filed  in  court  by  the  said 
Wm,  Beste,  he  has  omitted  to  mention  said  pianos  and  to  surrender  them  to  his  cred- 
itors, thereby  concealing  said  property  with  the  intention  to  keep  it  from  them." 

Section  19th  of  the  Act  of  1855,  Sess.  Acts,  p.  435,  declares  that  all  persons 
shall  be  considered  as  guilty  of  fraud,  who  shall  have  concealed  any  of  their 
property,  with  an  intention  to  keep  it  from  their  creditors. 

The  insolvent  cannot  be  said  to  have  concealed  the  pianos,  for  at  the  demand 
of  his  partner  they  were  sequest^ered  and  were  placed  in  the  custody  of  the  Sheriff 
before  his  cession. 

The  omission  to  put  these  pianos  on  his  schedule  cannot  Ik;  said  to  be  covered 
by  section  20  of  said  Act,  which  provides  that  every  insolvent  debtor  shall  also 
be  considered  as  guilty  of  fraud,  if  he  shall  have  knowingly  omitted  to  declare  any 
of  his  property,  rights  or  claims  in  his  schedule. 

This  charge  does  not  even  aver  that  the  pianos  belonged  to  the  insolvent  or  the 
firm  of  which  he  was  a  member,  but  leaves  this  essential  point  to  be  deduced  from 
the  general  all^ations  of  the  petition. 

As  these  pianos  were  sequestered  by  Grima,  the  partner  of  the  insolvent,  this 
induces  the  impression  that  Grima  must  have  considered  himself  to  have  had  a 
claim,  or  privilege  upon  the  same,  or  a  title  thereto. 

Opponents  do  not  alledge  that  Beate  knowingly  omitted,  but  only  that  he  omit- 
ted ;  the  averment  is  not  therefore  consonant  with  the  requirements  of  the  statute, 
and  is  essentially  defective.  Even  if  the  averment  had  been  agreeably  to  the 
law,  Beste  could  not  be  deemed  to  have  omitted  the  inscription  of  the  pianos  on 
his  schedule  with  any  fraudulent  intent,  for  it  was  his  partner,  one  of  the  present 
opponents,  who  had  caused  them  to  be  sequestered,  and  knew  whether  they  were 
the  property  of  Beste  or  not.  The  object  of  the  law  in  punishing  the  intentional 
omission  of  the  insolvent  to  put  certain  property  on  his  schedule  is  to  prevent  its 
concealment  from  the  creditors.  But  how  could  this  omission  conceal  the  pianos 
from  the  creditors,  when  one  of  them  had  sequestered  them  by  legal  process,  and 
they  were  in  the  hands  of  the  Sheriff  or  his  appointed  guardians. 
The  second  charge  is,  "  that  the  insolvent  connived  with  the  house  of  Beste  A 
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Lcming  in  order  to  coDceal  or  cover  the  pianos  so  that  his  yendon  or  creditors 
cannot  render  the  same  liable  for  their  claims,  and  preUnds  to  have  sold  some  of 
them  to  Beste  &  Laningy  which  he  had  no  right  to  do  after  the  sequestration  above 
mentioned,  and  even  then  the  said  Wm.  Beste  frandnlently  concealed  from  his 
creditors  the  proceeds  of  sale  of  said  pianos." 

The  intended  gravamen  of  this  charge  is  by  no  means  clearly  indicated. 

The  24th  section  of  the  Act  of  1855,  p.  436,  provides  very  severe  penalties 
against  the  insolvent  debtor,  who  has  been  declared  by  the  jury,  to  have  been 
guilty  of  fraud ;  one  of  these  penalties  is  imprisonment  for  a  term  not  exceeding 
three  years.  The  averments  constituting  the  fraud  ought  therefore  to  be  specific, 
and  clearly  enunciated,  so  that  the  accused  may  know  what  particular  charges  lie 
is  obliged  to  answer. 

The  second  charge  contains  two  contradictory  averments,  one  is  that  the  insol- 
v<  nt  conniving  with  a  certain  firm  pretends  to  have  sold  some  of  them  to  this 
house ;  the  other  averment  is  that  he  fraudulently  concealed  the  proceeds. 

If  the  insolvent  did  not  sell  but  only  pretended  to  do  so,  then  there  could  be 
no  proceeds  to  be  concealed. 

Besides,  this  charge  does  not  specify  whether  Beste  was  in  insolvent  circam- 
stances  at  the  time  he  pretended  to  have  sold  some  of  these  pianos. 

The  first  charge  avers  that  Beste  attempted  to  sell  them  at  public  auction,  but 
was  prevented  by  the  sequestration ;  the  second  charge  declares  that  after  the 
sequestration  he  pretends  to  have  sold  them. 

The  second  charge  does  not  affirm  in  what  manner  the  insolvent  connived  with 
Beste  db  Leaning y  unless  it  be  that  he  pretends  to  have  sold  some  of  them  to  that 
house.    It  does  not  aver  that  fie  did  sell  any  of  the  pianos  to  them. 

This  charge  is  evidently  too  indefinite.  The  third  ground  of  the  proof  of  fraud 
is,  "  that  the  said  IVm.  Semite  has  collected  monies  from  sundry  debtors  of  Ibc 
firm  of  Beste  d;  Grirruiy  without  accounting  for  the  same  on  his  schedule. 

The  averment  is  also  too  indefinite.  It  does  not  aver  whether  these  monies 
were  collected  a  month  or  years  before  Beste  became  insolvent.  It  does  not  specify 
the  names  of  any  of  the  debtors,  so  as  to  enable  the  insolvent  to  contradict  the 
charge. 

For  the  above  reasons  the  petitioners  aver,  that  they  have  the  right  to  proceed 
against  Wm.  Beste  to  have  him  convicted  of  fraud,  and  against  the  house  of  BesU  S 
Laning  to  oblige  them  to  pay  into  the  hands  of  the  syndic  the  value  of  said  pianos, 
for  the  benefit  of  the  creditors  of  Beste  &  Grima.  They  pray  that  Wm.  Beste  be 
forever  deprived  of  the  benefit  of  the  law  in  favor  of  insolvent  debtors  in  this 
State,  and  be  sentenced  to  imprisonment  according  to  law.  They  further  pray  that 
G,  M.  Laning  &  E,  Beste  be  cited  to  answer  this  petition  for  the  reason  of  having 
connived  with  Wm,  Beste  to  conceal  or  cover  the  said  pianos  and  be  condemned 
in  sdido  to  pay  to  the  syndic  of  the  creditors  of  Beste  dt  Grima,  and  for  the 
benefit  of  said  creditors  $2750,  the  value  of  the  eleven  pianos. 

Section  19th,  Act  of  1855,  p.  435,  directs  that  the  creditors,  charging  fraod, 
shall  lay  before  the  court  his  written  opposition,  stating  specially  the  several  facts 
of  fraud  allied  against  the  insolvent  debtor.  Whereupon  the  Judge,  after  re- 
ceiving the  insolvent  debtor's  answer,  shall  order  a  jury  to  be  summoned  for  the 
purpose  of  deciding  on  the  accusation. 

The  District  Court  very  properly  decided  that  the  accusation  in  this  case  is 
not  sufficiently  precise  to  authorise  the  calling  of  a  jury  to  try  the  insolvent  upon 
so  serious  a  charge  as  that  of  fraud. 
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Bed$  A  Laning  also  filed  an  exception  to  the  sait  on  several  groands,  which 
iras  sustained,  and  the  demand  against  them  was  dismissed.  Gbsdoou. 

It  is  annecessary  to  consider  the  groonds  of  the  exception,  for  we  have  already 
shown  that  no  sufficient  cause  of  action  against  the  insolvent  for  fraud  has  been 
shown,  and  that  the  allegations  are  not  sufficiently  specific  to  justify  the  District 
Court  in  calling  a  jury. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgments  of  the  Dis- 
trict Court  upon  the  exceptions  filed  in  this  suit  be  affirmed,  with  costs  of  appeaL 


Delacroix  v.  Lacaze  et  als. 

Tb«>  right  of  a  party  parrhasing  real  estate,  in  good  faith  and  for  a  sound  price,  from  one  in  whom  the 
legal  title  is  vested,  as  shown  by  the  records  of  the  country,  cannot  be  impaired  or  affected  by  a 
previous  simulated  sale. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hotpdl,  J. 
J,  Magne,  for  plaintiflf  and  appellant.    Elmore  &  King,  and  G,  dt  C.  E* 
Schmidt,  for  defendants. 

Land,  J.  The  object  of  this  suit  is  to  set  aside  and  annul,  on  the  grounds  of 
fraud  and  simulation,  three  different  acts  of  sale,  and  to  subject  the  property  con- 
veyed to  the  payment  of  plaintiff's  judgment. 

The  facts  are  stated  by  plaintiff's  counsel  as  follows. 

"  On  the  19th  November,  1855,  the  plaintiff  obtained  against  D.  MontegtU  and 
/.  Lacaze,  in  solido,  a  judgment  for  three  hundred  dollars,  with  interest,  and  costs, 
which  judgment  could  not  be  satisfied ;  subsequently,  he  was  informed  that  two 
lots  of  ground  situate  at  Gentilly,  in  this  parish,  were  the  property  of  the  defend- 
ant, Lacaze,  although  concealed  under  the  names  of  other  parties,  and  then  he 
instituted  the  present  suit,  alleging,  among  other  things,  that  the  defendant, 
Lacaze,  had,  on  the  15th  of  April,  1853,  purchased  said  two  lots  of  ground  under 
the  name  of  F.  J.  Robert,  as  vendee  ;  that  on  or  about  the  —  of  May,  1854,  said 
Lacaze  married  Virginie  Laizer,  and  that  on  the  16th  of  May,  1854, — the  very 
day  the  marriage  contract,  stipulating  a  separation  of  property,  was  signed — said 
/.  Lacaze  caused  his  prke-nom,  Robert,  to  assign  the  aforesaid  two  lots  of  ground 
to  his  fiiture  wife,  Virginie  Laizer ;  and  that  on  the  Ist  of  September,  1856, 
said  Virginie  Laizer  pretended  to  sell  said  lots  to  the  other  defendant,  Emilf. 
LaSere," 

The  good  faith  of  the  vendee,  La  Sere,  is  not  impeachtd  by  the  evidence  in  the 
record.  The  District  Judge  says,  "  I  do  not  consider  the  sale  to  E.  La  Sere  simu- 
lated ;  he  clearly  acted  in  good  faith,  and  has  paid  the  purchase  price." 

In  this  case,  the  title  to  the  lots  was  never  in  the  name  of  Jean  Lacaze,  and  the 
plaintiff  was  not  his  creditor  on  the  15th  of  April,  1853,  the  date  of  the  sale  to 
F.  /.  Robert  by  notarial  act ;  and  La  Sere  purchased  in  good  faith  from  the  party 
in  whom  the  legal  title  was  vested.  Under  these  circumstances,  the  plaintiff,  as 
the  creditor  of  Jean  Lacaze,  has  no  right  to  disturb  either  his  title  or  possession. 

The  right  of  a  party  purchasing  real  estate,  in  good  faith  and  for  a  sound  price, 
from  one  in  whom  the  legal  title  is  vested,  as  shown  by  the  records  of  the  coun- 
try, cannot  be  impaired  or  affected  by  a  previous  simulated  sale. 
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Dkacbqiz  The  doctrine,  that  the  sale  of  the  property  of  another  is  Toid,  has  oo  applio- 

Lacmi.        tion  to  this  case.    The  authorization  obtained  by  the  wife,  Mrs.  Laaizi,  to  sd 
the  lots,  from  the  Judge,  was  sufficient. 

It  is,  therefore,  ordered,  at^'udged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


Hei^ry  Zimmerman  v.  John  Bartchy. 

Wben  tbe  principal,  interest  and  coBts  of  a  Jadgmont  do  not  amount  to  fifty  dollara,  the  Sheriff  bviB 
right  to  sell  immovable  property  to  satisfy  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Burtfu,  J. 
H.  Traiuy  for  plaintiff.    R,  K,  Cutler^  for  defendant  and  appellant 

Cole,  J.  Bartchy^  the  defendant,  having  obtained  a  judgment  against  tbe 
plaintiff  in  a  Justice's  Court,  in  the  parish  of  Jefferson,  for  $28  and  ooets,  (b  ill 
thirty-two  dollars),  the  Sheriff  of  Jefferson,  under  the  judgment,  seized  a  lot  of 
ground  with  all  the  buildings  and  improvements  thereon,  belonging  to  plaintift 
being  lot  No.  17  of  square  No.  35,  in  Rickerville,  in  said  parish,  and  adjudicated 
the  same  to  the  defendant  in  this  suit,  for  one  hundred  dollars. 

This  suit  is  instituted  to  recover  the  property. 

There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

Several  exceptions  were  filed  by  defendant ;  but  as  he  went  into  trial  on  the 
merits  without  any  decision  upon  them,  it  is  unnecessary  now  to  notice  them. 

The  plea  of  prescription,  based  upon  the  49th  Article,  paragraph  4,  of  the  Code 
of  Practice,  613th  Article  of  same  Code,  and  1989th  Article  of  the  Civil  Code, 
do  not  apply  to  an  action  like  the  present. 

Articles  1144, 1145  and  1146  of  the  Code  of  Practice  provide  the  mode  in 
which  defendant  ought  to  have  proceeded  for  the  satisfaction  of  bis  judgment 

As  the  principal,  interest  and  costs  of  the  judgment  did  not  amount  to  fifty 
dollars,  the  Sheriff  had  no  right  to  sell  immovable  property  to  satisfy  it 

It  is  contended,  that  the  defendant  had  a  mortgage  upon  the  property  to  secure 
his  debt,  upon  which  the  judgment  was  rendered,  and  that  immovable  property 
can  be  sold  to  satisfy  a  mortgage  of  any  amount  whatever. 

No  mgrtgage  is  recognised  in  the  judgment  of  the  Justice  of  the  Peace,  and, 
besides,  the  defendant  does  not  appear  to  have  had  any  mortgage  to  secure  his 
debt. 

The  sale  by  the  Sheriff  of  the  property  in  dispute,  was  without  warrant  of  law, 
null  and  without  effect. 

The  District  Judge  correctly  reserved  to  the  defendant  all  his  rights  resultiiig 
from  the  judgment  in  his  favor  before  the  Justice  of  the  Peace. 

Plaintiff  has  asked  for  an  amendment  of  the  judgment  in  his  fiivor,  so  as  to 
allow  him  damages,  &c 

We  are  of  opinion  the  judgment  of  the  District  Court  has  done  justioe  between 
the  parties. 

Judgment  affirmed,  with  costs  of  appeal. 
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The  State  of  Louisiana  v.  Peter,  a  slave. 

Articlo  7R  of  the  Oonstitution  of  1862  vests  JuMJotw  of  the  Peace  "  with  such  criminal  Jurisdiction  m 

iiimll  bo  provided  by  law.'* 
.\rcordiiig  to  sections  21,  22,  28,  27  and  28  of  the  Act  of  Iftth  March,  1867.  relative  to  the  trial  of  slaves 

;uiii.>«.vl  of  caplul  uOeuceM,  Justices  of  the  Peace  act.  in  the  trial  of  slaves,  not  only  a.s  Jurors,  bat  also 

ill  an  ofliciftl  cai»city,  antl  cannot  be  excluded  l^om  the  trial  of  a  slave,  because  they  have  presided 

und  taken  part  in  a  previous  trial  of  the  same  slave,  for  the  same  oflbncc. 
llefurc  a  confeitHion  te  allowed  to  ko  to  the  Jury,  the  witness  to  whom  it  was  made  should  be  inter- 

nnT'itcd  n<«  to  whether  it  was  voluntary. 
if  he  i.'sUOcw  that  the  confession  was  voluntary,  then  the  counsel  for  the  accused  may  Impeach  hia 

testimony  by  his  former  statement  to  the  contrary. 
Although  the  biws  relative  to  the  organization  of  the  tribanals  for  the  trial  of  sUves,  in  the  country 

IMrishes,  do  nut  contemplate  that  the  presiding  Justices  of  the  Peace  should  charge  the  Jury  on 

Itoints  of  law,  yet  it  would  not  be  illegal  if  they  thought  proper  so  to  charge  them, 
'n  a  case  of  rape,  the  evidence  of  witnesses  to  prove  the  details  of  the  complaint  made  by  the  proseca- 

triz  against  the  accused,  immediately  after  the  commission  of  the  offence,  is  admissible  as  pert  of  the 

transaction,  and  not  as  proof  of  the  truth  of  the  statements. 
8UveB  are  prosecuted  as  persons,  and  their  right  to  have  all  the  testimony  that  nwy  establish  their 

innocence,  \a  superior  to  the  principle  which  would  exclude  their  owners,  on  the  ground  of  Interest, 

und  their  testimony  ought  to  be  received,  subject  to  the  credibility  which  the  Jury  may  attach  to  it. 

APPEAL  from  the  Jostice's  Court  of  the  Parish  of  West  FeliciaDa. 
W,  F,  Hardee f  District  Attorney,  for  the  State.    McVea  and  Muse  A  Har- 
dee, for  defendant  and  appellant. 

Cole,  J.  The  slave,  Peters  having  been  tried  and  convicted,  under  the  Act  of 
19th  March,  1857,  for  attempting  to  commit  a  rape  on  the  person  of  a  free  white 
female,  was  sentenced  to  capital  punishment.    Sess.  Acts,  1857,  p.  231. 

lie  has  appealed,  and  relies  on  several  bills  of  e.\'ception  to  the  ruling  of  the 
court,  which  will  be  considered  in  their  order. 

1.  "  Because  G,  W,  CaUett,  a  Justice  of  the  Peace,  having  already  presided 
at  a  former  trial  of  the  same  slave,  accused  of  the  same  offence,  when  the  jury 
could  not  agree,  was  incompetent  to  try  him  again." 

Article  78  of  the  Constitution  of  1852  vests  Justices  of  the  Peace  "  with  such 
criminal  jurisdiction  as  shall  be  provided  by  law." 

The  Act  of  19th  March,  1857,  sections  21  and  22,  p.  231,  provides,  that  when- 
ever it  shall  be  necessary  to  try  a  slave  accused  of  a  capital  offence,  the  Justice 
of  the  Peace  before  whom  the  complaint  shall  have  been  made,  shall  notify  an- 
other Justice  in  the  parish,  and  shall  require  such  Justice  to  attend  at  his  office, 
for  the  purpose  of  selecting  ten  owners  of  slaves  for  the  purpose  of  forming  the 
tribunal  for  the  trial  of  the  accused.    (See  also  sections  26  and  28.) 

Sections  27  and  28  declare  that  if  the  offender  be  convicted  of  any  crime  pun- 
ishable with  death,  the  said  Justice  or  Justices  shall  sign  a  sentence  to  that  effect, 
and  that  the  said  Justices,  or  cither  of  them,  are  authorized  to  summon  and  com- 
pel all  persons  to  appear  and  give  evidence  in  all  prosecutions  of  slaves. 

These  sections  show  that  the  Justices  of  the  Peace  act,  in  the  trial  of  slaves, 
not  only  as  jurors,  but  also  in  an  official  capacity ;  and  it  does  not  seem  reason- 
able that,  as  justices,  they  should  be  excluded  from  the  trial  of  a  slave,  because 
they  have  presided  and  taken  part  in  the  previous  trial  for  the  same  oflenoe,  any 
more  than  District  Judges  are  when  placed  ia  a  similar  position. 

It  is  unnecesFary,  in  the  present  case,  to  decide  whether  he  would  have  been 
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Stati         competent,  if  the  record  showed  that  at  the  first  trial  he  had  voted  for  the  con- 
Pnn.         viction  of  the  accused ;  but  it  would  seem  he  might,  unless  his  mind  was  so  im- 
pressed with  the  guilt  of  the  accused,  that  his  opinion  could  not  be  changed  bj 
evidence  of  a  different  nature  at  the  second  trial,  than  at  the  first. 

2.  Upon  the  trial,  the  counsel  for  the  accused  propounded  to  31rs.  Knight,  a 
witness  on  the  stand,  the  following  question  : 

"  Were  you,  or  not,  at  Mr.  Samford's  house  during  the  evening  of  Monday,  the 
22d  of  February,  1858,  and  if  so,  did  you,  or  not.  hear  Mr.  Sam/ord  state  that  he 
had  used  threats  against  the  boy  Peter  to  induce  him  to  confess  ?  " 

The  counsel  for  the  State  objected  to  this  question,  on  the  grounds,  that  it  vas 
hearsay,  and  was  not  the  best  evidence ;  that  the  best  witness  of  the  fact  wonld 
be  Mr.  Samford^  and  that  the  object  of  the  testimony  sought  to  be  introduced 
was  to  contradict  a  witness  not  yet  on  the  stand. 

It  appears  from  the  remarks  of  the  Justices  in  the  bill  of  exceptions,  that  tlie 
State  proposed  to  prove  the  confession  of  the  accused  to  Mr.  Samford,  a  witness 
on  the  stand ;  that  the  counsel  for  the  accused  objected,  and  offered  Mrs.  KnigkU 
a  witness,  to  prove  that  the  confession  was  made  under  threats,  and  the  Justices 
were  of  opinion,  that  the  questions  as  to  threats  ought  to  have  been  propoaDded 
in  the  first  place  to  the  witness  Samford,  before  introducing  testimony  to  dis- 
credit him. 

There  was  no  error  in  excluding  the  testimony  at  the  time  when  it  was  proposid 
to  be  offered. 

The  usual  and  proper  rule  of  proceeding  is  to  first  interrogate  the  witness  to 
v/hora  a  confession  has  been  made,  before  even  it  has  been  given  to  thejarr 
whether  it  was  voluntary.    1st  Oreenleaf  on  Evidence,  J  219. 

It  the  witness  testifies  the  confession  to  have  been  voluntary,  then  it  would  be 
competent  for  the  counsel  of  the  accused  afterwards  to  impeach  his  testimony  by 
his  former  statements,  that  the  confession  had  been  induced  by  threats,  or  vio- 
lence, or  any  illegal  causes. 

The  tribunal  did  not  reject  the  offered  evidence  of  Mrs.  Knight.  It  only  re- 
quired the  question,  2a  to  threats,  to  be  asked,  in  the  first  place,  of  Samford. 

It  also  appears  from  the  next  bill  of  exceptions,  that  Samford  testified  the  con- 
fession to  have  been  voluntary.  It  was,  therefore,  in  the  power  of  the  counsel  of 
the  accused,  if  it  were  possible,  to  have  discredited  the  testimony. 

3.  The  counsel  for  the  accused  asked  the  Justices  to  charge  the  jury,  that  the 
testimony  of  Samford,  a  witness  in  the  case,  should  not  be  considered  by  them  in 
making  up  their  verdict,  because  he  stat^ed  in  his  examination  in  chief,  that  be 
asked  the  accused,  Peter, "  what  could  have  induced  him,  Peter,  to  do  this  ?"  "  what 
could  have  induced  him,  Peter,  to  do  this  thing  to  this  girl?"  and  various  other 
questions  of  the  same  kind,  at  the  same  time ;  and  Ijccause  Samford  did  also  state, 
that  the  confessions  of  Peter,  made  the  first  time,  were  made  in  answers  to  qnes- 
tions  put  directly  by  witness  to  Peter,  and  during  said  time  that  said  Peter  was 
handcuffed. 

The  Justices  declare,  in  their  addition  to  the  bill  of  exceptions,  they  were  of 
opinion  that  "  the  confession  was  given  without  threats  or  inducements,  the  wit- 
ness, Samford,  having  sworn  that  the  confession  was  entirely  voluntary."  and 
they  refused  so  to  charge  the  jury,  on  the  ground  that  there  was  no  law  a^tho^ 
izing  them  to  give  any  charges. 

The  laws  relative  to  the  organization  of  the  tribunals  for  the  trial  of  slaves  in 
the  country  parishes,  do  not  appear  to  contemplate  that  the  presiding  Justices  of 
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the  Peace  should  charge  the  jury  upon  points  of  law,  although,  perhaps,  it  would         Sr^n 
not  be  illegal,  if  they  thought  proper  to  charge  them.  Piniat. 

4.  There  was  no  error  in  permitting  Mrs,  Dudley  and  other  witnesses  to  prove 
the  details  and  circumstances,  and  the  particulars  of  the  complaints  made  by  the 
prosecutrix  against  the  accused  immediately  after  the  commission  of  the  ofifence, 
as  a  part  of  the  transaction,  and  not  as  proof  of  the  truth  of  the  statements  as 
made.  Wharton,  Crim.  Law,  p.  441 ;  Starkie  on  Ev.,  vol.  2,  p.  951 ;  Greenleaf 
on  Ev.,  vol.  1,  p.  167,  \  123. 

Such  evidence  is  generally  admitted  after  the  complainant  has  testified  to  the  na- 
ture of  the  offence  committed  against  him,  in  order  to  show  his  credit  and  the 
accuracy  of  his  recollection. 

We  have  been  thus  particular  in  considering  the  bills  of  exceptions,  because 
there  are  two,  relating  to  the  same  point,  which  oblige  us  to  reverse  the  judgment. 

The  counsel  of  defendant  offered  to  prove  an  alibi  by  Mr,  and  Mrs.  Sadler^  the 
owners  in  community  of  the  slave  Peter,  The  testimony  was  objected  to,  on  the 
ground  of  interest  in  the  witnesses,  and  was  excluded  by  the  court. 

This  testimony  ought  to  have  been  admitted. 

Slaves  are  prosecuted  as  persons,  and  they  ought  not  to  be  deprived  of  the  tes- 
timony of  their  owners,  because  the  verdict  may  injure  them  in  a  pecuniary  view. 
The  point  at  issue  is  not  their  value,  but  their  guilt  or  innocence. 

The  rights  of  a  slave  to  have  all  the  testimony  that  may  establish  his  innocence 
are  superior  to  the  principle  which  would  exclude  his  owners  on  the  ground  of 
interest,  and  their  testimony  ought  to  be  received,  subject  to  the  credibility  which 
the  jury  may  attach  to  it. 

Besides,  the  interest  of  the  owners  is  not  direct,  certain,  or  immediate,  for  they 
cannot  know  whether  the  slave  will  be  convicted,  or  if  convicted,  whether  he  will 
be  condemned  to  death,  or  corporeal  punishment,  as  the  jury  have  the  right  to  in- 
flict in  certain  cases,  as  in  the  present,  either  punishment.  Sess.  Acts,  1857, 
p.  232,  i  28.    Greenleaf  on  Ev.,  {  386. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  and  judgment 
appealed  from,  to-wit,  of  the  two  Justices  and  the  ten  owners  of  slaves,  be  avoided 
and  reversed,  and  that  this  case  be  remanded  for  further  proceedings  according 
to  law. 

Merrick,  C.  J.,  concurring.  I  am  inclined  to  think  the  Justices  of  the  Peace 
ought  to  have  charged  the  jury,  as  required.  They  exercise  judicial  functions  and 
also  act  as  jurors.  They  cannot,  therefore,  be  challenged,  and  the  sentence  of  the 
tribunal  receives  its  vitality  and  force  only  through  the  judicial  power  vested  in 
the  Justices  of  the  Peace.  The  concurrence  of  the  jurors  is  a  prerequisite  to  the 
judgment ;  but  when  rendered,  the  judgment  receives  its  judicial  force  from  the 
Justices  of  the  Peace  themselves.  Const.,  Arts.  61  and  81 ;  Acts  1857,  {2  27 
and  28,  p.  232  ;  Stale  v.  haac,  3  An.  360. 

As  an  appeal  is  given  as  in  other  cases,  I  think  the  accused  is  entitled  to  have 
the  law  relied  upon  by  the  State  against  the  accused  given  in  charge  to  the  jury, 
in  order  that  he  may  present,  by  bills  of  exceptions,  such  legal  questions  to  the 
appellate  court,  as  arise  during  the  trial.  I  know  that  some  inconvenience  may 
result  from  a  want  of  experience  on  the  part  of  magistrates ;  but  a  discussion  of 
the  questions  with  the  counsel  for  the  accused  and  District  Attorney  will  enable 
them  to  charge  the  kw  substantially  as  it  exists.  See  Act,  1857,  sec.  39  ;  Acts 
1855,  p.  37. 

I  prefer  to  rest  my  concurrenoe  upon  this  ground. 
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J.  Q.  Profilkt  i;.   Uall  &  Hildreth. 

Tliorc  IS  a  distinction  to  be  observed  botwcon  thof<n  pfllyts  of  a  traveler,  which  ar«  not  iinmediat4>1r 
requisite  to  bit*  comfort,  and  which  the  law  requires  him  to  deposit  with  the  inn-keeper  or  hc>  ser- 
vant, in  order  to  hold  such  inn-lcoeper  responsible  for  their  loss,  and  those  which  are  esaentkl  to  hi* 
personal  convenience  and  which  it  is  necessary  to  have  constantly  about  him.  So  that  if  a  guest  had 
hoon  perpoually  notiflod  to  depopit  at  the  office  of  the  hotel  or  inn ,  his  watch  and  other  personal  rf 
feots  AeceRnary  to  his  comfort,  this  would  not  liberate  the  inn-keeper  from  responsibility,  if  tber 
were  not  so  deposited. 

But  where  the  traveler  contributes  by  ULs  own  act  or  nep^ligence  to  the  Iiit«s  of  such  things,  tlie  Jin- 
keeiier  i-s  released  from  llal)illty. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
A.  N,  Ogden  c5  Stansbury,  for  plaintiff.  Clark  &  Bayne,  for  defendants  and 
appellants. 

Cole,  J.  The  plaintiff,  a  citizen  of  the  State  of  Mississippi,  alleges  that  he 
came  to  the  city  of  New  Orleans  during  the  month  of  July,  1857,  and  stopped 
at  the  St.  Charles  Hotel,  a  public  house  of  entertainment,  kept  by  Hall  &  Hil- 
dreth. 

That  petitioner  was  given,  in  this  hotel,  room  No.  124.  and  retired  to  rest 
therein. 

That  during  the  night  of  July  10th,  1857,  the  room  occupied  by  him  was  en- 
tered, and  the  following  articles,  his  property,  were  taken  therefrom,  and  whoUy 
lost  to  him  :  one  gold  watch,  of  the  Talue  of  $225  ;  one  seal  ring,  worth  $30 ; 
one  masonic  medal,  of  the  value  of  $20  ;  and  one  hundred  dollars  cash  in  bills  of 
Ix>nisiana  banks. 

The  answer  of  defendants  pleads  the  general  denial,  then  specially  admits,  they 
are  the  proprietors  of  the  St.  Charles  Hotel.  That  as  such,  they  aver,  they  hare 
provided  a  safe  for  the  deposit  of  valuable  articles,  and  have  given  notice  to  all 
the  inmates  and  the  visitors  of  their  hotel,  to  place  any  valuable  articles  in  this 
safe,  and  if  not  so  deposited,  they  would  not  be  responsible  for  them,  if  lost 

That  plaintiff  had  due  notice  of  this  fact,  before  he  took  his  lodgings  in  the 
hotel,  and  was  so  bound  thereby. 

The  District  Judge  was  of  opinion  that  the  possession  of  the  money  and  the 
loss  thereof,  were  not  established,  and  rendered  a  judgment  for  $225,  the  valoe 
proved  upon  the  trial  of  the  watch,  ring  and  medals. 

Defendants  have  appealed. 

Laws  have  been  made  in  different  countries  and  periods,  regulating  the  obliga^ 
tions  of  keepers  of  inns  and  hotels. 

The  Spanish  law  rendered  the  keepers  of  inns  and  hotels  responsible  for  **  eve- 
ry thing  which  travelers,  either  by  sea  or  land,  put  into  inns  or  taverns,  or  ships 
that  navigate  the  sea  or  rivers,  to  the  knoxtled^  of  the  owners  thereof,  or  of  those 
that  act  in  their  places,"  which  was  lost  through  their  neglect,  fraud  or  other 
fault,  or  if  were  stolen  "  by  any  persons  who  came  with  the  travelers." 

This  law,  however,  limited  the  liability  of  inn  or  hotel  keepers  in  certain  cases. 
The  first  is,  where  they  tell  the  traveler,  liefore  they  receive  him,  to  take  care  of 
his  own  effects,  as  that  they  would  not  be  responsible  for  them,  if  they  shoold  get 
lost. 

The  second  i**.  where  they  show  him,  before  they  receive  him,  a  trunk  or 
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chamber,  saying,  "  if  you  choose  to  stay  here,  put  your  things  in  that  trunk  or        Profiuw 
room,  and  take  the  key  into  your  own  keeping."  Hall. 

The  third  is,  where  the  effects  are  lost  by  some  fortuitous  event,  as  by  fire,  &c. 
Partida  Fifth,  title  8,  law  26,  vol.  2,  p.  744. 

The  Spanish  law  seems  to  have  held  them  liable,  when  it  was  to  their  know- 
ledge, or  to  that  of  their  agents,  that  the  traveler  had  put  property  in  their  inns 
or  hotels. 

The  civil  law  declares,  that  there  is  formed  between  the  inn-keeper  and  traveler, 
an  agreement,  in  most  cases  tacit,  by  which  the  inn-keeper  obliges  himself  to 
the  traveler  to  lodge  him,  and  to  take  care  of  his  baggage,  and  other  equipage  ; 
and  the  traveler,  on  his  part,  binds  himself  to  pay  his  charges. 

This  law  forces  inn-keepers  to  take  the  same  care,  as  if  they  were  expressly 
paid  for  watching  the  goods,  and  declares  that  this  obligation  is  an  accessory  to 
the  commerce  in  which  they  are  engaged,  and  that  it  is  for  the  interest  of  the 
public,  considering  the  necessity  under  which  travellers  are  to  trust  inn-keepers, 
that  they  be  bound  to  an  exact  and  faithful  care  of  the  things  committed  to  their 
custody,  and  that  they  be  made  answerable  even  for  thefts.  For  otherwise  they 
might,  with  impunity  commit  thefts  themselves.  Domat's  Civil  Law,  Cushing's 
edition,  vol.*  1,  No.  1172  to  1178. 

The  common  law  obliges  the  inn-keeper  to  keep  safely  all  such  things  as  his 
gruests  deposit  wiViin  his  inrit  and  Sir  William  Jones,  in  his  work  on  the  law  of 
Bailments, quotes  Cayle's  case, 8  Bep.  33,  J 4,  where  it  was  held  that  this  obligation    »        \\ 
exists,  '^  although  the  guest  doth  not  deliver  his  goods  to  the  inn-keeper  to  keep."  / 

He  further  says,  that  the  law  of  this  case  was  recognized  in  Bennett  v.  MeUor, 
5  Tenn.  Rep.  273,  where  it  was  determined,  that  '*  if  an  inn-keeper  refuse  to  take 
charge  of  goods  till  a  future  day,  becaasc  his  house  is  full  of  parcels,  still  he  is 
liable  to  make  good  the  loss,  if  the  owner  stop  as  a  guest,  and  the  goods  be  stolen 
daring  his  stay."  . 

Jones  further  declares,  that  if  the  inn-keeper  fail  to  provide  honest  servants  and 
honest  inmatesy  his  negligence  is  highly  culpable,  and  he  ought  to  answer  civilly 
for  their  acts,  even  if  they  should  rob  the  guests  who  sleep  in  his  chambers..  He 
gives  as  the  reason,  that  travelers  arc  obliged  to  rely  almost  implicitly  on  the 
good  faith  of  inn-holders,  who  might  have  frequent  opportunities  of  associating  ^ 
with  ruffians  or  pilferers,  while  the  injured  guest  could  seldom  or  never  obtain 
legal  proof  of  such  combinations,  or  even  of  their  negligence,  if  no  actual  fraud  / 
had  been  committed  by  them. 

He  further  says,  that  in  all  such  cases,  however,  it  is  competent  for  the  inn- 
holder  to  repel  the  presumption  of  his  knavery,  or  default,  by  proving  that  he 
took  ordinary  care,  or  that  the  forcet  which  occasioned  the  loss  or  damage,  was 
truly  irresistible.    Jones  on  Bailments,  pp.  95,  96. 

Story,  in  his  work  on  bailments,  holds  that  a  delivery  of  the  goods  into  the  cus- 
tody of  the  inn-keeper,  is  not  necessary  to  charge  him  with  them  ;  for  although 
the  guest  doth  not  deliver  them,  or  acquaint  the  inn-keeper  with  them,  still  the     ( 
latter  is  bound  to  pay  for  them,  if  they  are  stolen  or  carried  away ;  even  though      ' 
the  person  who  stole  them  or  carried  them  away,  is  unknown.    If  the  goods  are      \ 
in  his  house,  they  are  under  his  implied  care,  whether  he  knew  it  or  not.  J 

But  if  the  inn-keeper  requires  of  his  guest,  that  he  should  put  his  goods  into  a 
particular  chamber,  under  lock  and  key,  and  that  then  he  will  warrant  their  safe- 
ty, and  otherwise  not ;  and  the  guest,  notwithstanding,  leaves  them  in  an  outer 
court,  where  they  are  taken  away,  the  iun-kcepcr  will  be  discharged. 
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PEonucr  Story  also  says,  that  by  the  common  law,  as  laid  down  in  Cayle's  ccwe,  (8  Rep. 

^^^         32,)  the  inn-keeper  is  bound  to  keep  the  goods  of  his  gaest  safe,  without  any 

stealing  or  purloining,  bat  he  adds,  that  this  doctrine  is  to  be  understood  with 

this  qualification,  that  the  loss  will  be  deemed  prima /a«« evidence  of  negligence; 

and  that  the  inn-keeper  cannot  exonerate  himself  but  by  positive  proof  that  the 

loss  was  not  by  means  of  any  person,  for  whom  he  is  responsible. 

/        It  is  also  held,  that  the  inn-keeper  may  be  exonerated  in  many  other  ways ;  as, 

K   for  example,  by  showing  that  the  guest  has  taken  upon  himself  exclusively,  the 

I  custody  of  his  own  goods,  or  has,  by  his  own  neglect,  exposed  them  to  peril. 

Story  on  Bailments,  32  482,  483. 

The  same  author  holds,  that  if  goods  be  stolen  from  the  chamber  of  a  guest, 
the  inn-keeper,  is  liable,  although  he  received  no  notice  that  they  were  placed 
there.  Story  on  Bailments,  |  456  ;  8  Co.  32  ;  Hayw.  X.  C.  B,  41 ;  14  John. 
R.  175 ;  1  Bell  s  Com.  469  ;  1  Bl.  Com.  430  ;  2  Kent.  Com.  458  to  463. 

The  Civil  Code  of  Louisiana  provides,  that  an  inn-keeper  is  responsible  for 
the  effects  brought  by  travelers,  even  though  they  were  not  delivered  into  his 
personal  care,  provided,  however,  they  were  delivered  to  a  servant  or  persoa  in 
his  employment.     C.  C.  Art.  2937. 

The  doctrine  of  this  Code  seems  to  be,  that  the  goods  must  be  deposited  with 
the  inn-keeper  or  his  agent,  in  order  to  hold  the  former  responsible.    The  duties 
and  obligations  of  inn-keepers  are  treated  of  under  the  head  of  the  necessary  de- 
posit.    C.  C.  2935  to  2940  ;  Dunn  <fe  Yates  v.  Branner,  13  An.  454. 
It  has,  however,  recently  been  held  by  us,  in  the  case  of  Pope  v.  Hall  &  Ed- 
I  drethj  14  An.,  that  a  guest  is  not  bound  to  deposit  with  the  proprietor  of  the 
S  hotel  or  his  agent,  his  watch,  which  he  may  need  to  know  the  hour  for  a  partica- 
/  lar  purpose,  or  a  small  sum  of  money  which  may  be  necessary  to  be  used  at  any 
\  moment  for  his  personal  necessities. 

We  see  no  reason  to  differ  from  this  doctrine,  and  do  not  think  it  necessarily 
conflicts  with  the  Articles  of  our  Code  upon  the  subject  of  inn-keepers.  For 
they  may  be  interpreted  as  referring  to  those  goods  which  are  not  essential  for 
the  personal  convenience  of  the  traveler. 

Certainly,  it  could  not  be  reasonably  averred,  that  these  Articles  required  the 
traveler  to  deposit  at  the  office  of  the  hotel,  his  trunk,  containing  his  weario^ 
apparel,  which  he  might  need  at  almost  any  moment.  When,  then,  a  trunk, 
watch  or  other  articles  of  indispensable  personal  necessity  are  stolen,  the  hotel 
becomes  liable,  not  under  Articles  2935  to  2940  of  the  Civil  Code,  but  under  the 
tacit  or  acknowledged  contract  between  the  keeper  of  the  hotel  and  his  guest, 
that  he  shall  exercise  due  diligence  to  protect  his  guest  and  his  property  whilst 
in  his  house,  unless  indeed  he  has  been  relieved  of  this  liability  by  the  negligeooe 
of  the  guest,  or  by  some  other  lawful  cause. 

It  is  not  necessary,  in  this  case,  to  decide  whether  an  inn-keeper  can  in  any 
instance  absolve  himself  from  liability,  by  showing  notice  by  placards  posted  up 
in  his  house. 

It  is  sufficient  for  the  present  to  say,  that  even  if  a  guest  had  been  personally 
notified  to  deposit  at  the  office  of  the  hotel  or  inn,  his  watch  and  his  personal  ef- 
fects, of  an  indispensable  necessity  for  the  comfort  of  the  traveler,  this  would  not 
liberate  the  inn-keeper  from  responsibility,  if  they  were  not  so  deposited. 

The  only  question  that  remains  for  our  consideration  is,  whether  the  plaintiff 
was  guilty  of  negligence  to  such  a  degree,  as  to  free  the  defendants  from  lia- 
bility. 
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For,  OS  he  constitutes  himself  in  part  the  custodian  of  such  personal  effects  if  Piwfilkt 
as  he  is  not  obliged  to  deposit,  he  is  bound  to  exercise  a  certain  personal  supervi-  Hall. 
sion  over  them.  The  hotel  keeper  cannot  be  held  liable,  if  he  has  done  all  in  his 
power  to  protect  these  effects,  and  if  he  has  placed  it  within  the  ability  of  the 
guest  to  prevent  them  from  being  stolen,  and  the  guest  has  neglected  to  avail 
himself  of  such  means.  It  cannot  be  expected  at  the  present  day,  when  hotels 
are  constructed  of  immense  capacity  and  capable  of  holding  hundreds  of  persons 
that  the  proprietor  should  be  obliged  to  have  a  guard  at  every  door. 

If  the  keeper  of  the  hotel  provides  with  a  lock  the  room  where  his  guest  lodges, 
which  opens  inside  and  docs  not  opeo  from  outside,  it  would  be  in  the  power  of 
the  guest  to  protect  himself  and  the  hotel-keeper  would  not  be  responsible,  unless 
it  were  shown  he  was  guilty  of  gross  negligence  in  other  respects. 

For  Article  2939  of  the  Civil  Code  declares,  the  inn-keeper  "  is  not  responsi- 
ble for  what  is  stolen  by  force  and  arms,  or  with  exterior  breaking  open  of  doors, 
or  by  any  other  extraordinary  violence. 

The  evidence,  as  to  the  key  of  room  No.  124,  is  contradictory. 
Mr.  Soria,  a  witness  for  plaintiff,  testifies,  that  about  9  o'clock  at  night,  or 
later,  on  the  10th  of  July,  18.17,  he  went  with  plaintiff  to  the  office,  and  asked 
for  the  key  of  the  room  in  which  the  latter  had  been  previously  and  was  then 
lodging ;  that  the  reply  from  Mr.  Hitchcock,  or  the  person  then  officiating,  was 
that  there  was  no  key  to  that  room.  Witness  is  not  positive  as  to  the  name  of 
the  person  who  gave  this  reply,  but  thinks  it  was  Hitchcock. 

Mr.  Hitchcock  testifies,  he  was  at  the  town  of  Nahant,  Massachusetts,  from 
Jane  to  November,  ISf)?. 

D.  L.  Mndge  testifies,  he  was  a  Clerk  in  the  St.  Charles  Hotel  in  July,  1857  ; 
that  he  and  Mr.  Hildreth  had  charge  of  the  office  where  the  keys  of  the  rooms 
are  kept,  when  not  in  the  door ;  that  plaintiff  arrived  at  the  hotel  on  the  9th  of 
July,  at  tea-time,  and  received  the  key  of  his  room,  124  ;  that  during  the  night 
of  the  9th,  he  had  a  friend  lodgin*?  with  him  and  had  an  extra  breakfast  on  the 
morning  of  the  lOtb,  and  no  complaint  was  made  at  the  office  of  the  want  of  a 
key  for  plaintiff's  room.  That  if  a  call  had  been  made  for  a  key,  one  would  have 
been  furnished  in  a  few  moments  by  the  carpenter,  upon  an  order  from  the  office. 

He  further  testifies,  that  on  the  evening  of  the  10th,  plaintiff  came  in  with 
three  or  four  other  gentlemen,  about  eleven  o'clock  at  night.  All  of  the  party 
seemed  to  be  intoxicated,  and  one  of  them  asked,  if  plaintiff's  key  was  in  the 
box.  Witness  looked,  and  seeing  it  was  not,  said  he  supposed  that  plaintiff  had 
left  it  at  the  room,  or  had  it  with  him. 

The  party  went  up  stairs  and  the  witness  heard  noihing  more  of  them,  except 
that  a  boy  was  sent  down  for  liquor,  and  witness  had  to  get  bar  checks  for  the 
boy,  and  no  mention  was  then  made  of  the  want  of  a  key,  and  witness  heard 
nothing  of  any  complaint  until  next  morning. 

Upon  his  cross  examination,  he  says  he  cannot  swear  positively  that  he  handed 
plaintiff  the  key  on  the  night  of  his  arrival,  but  feels  confident  that  he  gave  him 
the  key,  as  there  was  no  complaint  of  the  want  of  one  until  the  next  night,  when 
asked  for  by  Mr.  Soria. 

Mr.  Hitchcock  testifies,  that  the  carpenter  of  the  hotel  keeps  blank  keys  on  hand, 
and,  by  examining  the  locks  of  the  doors,  can  file  the  appropriate  wards,  and  fix  a 
key  in  the  lock,  in  some  ten  minutes.  From  the  very  frequent  occurrence  of  the 
carrying  away,  by  guests  of  the  hotel,  the  keys,  as  well  as  carrying  them  with  them 
all  the  time  they  are  not  staying  at  the  hotel,  instead  of  depositing  them  at  the 
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PRoroEi  office,  when  they  leave  their  rooms,  it  is,  therefore,  necessary  for  the  carpenter  to 
Hau.  keep  these  blank  keys.  That  if  plaintiff  had  applied  for  a  key,  and  there  had 
been  none  in  the  office  for  him,  a  key  would  have  been  fitted  in  ten  minutes  and 
famished  to  him. 

Soria  testifies,  that  he  told  the  servant  who  went  for  the  liqaor,  to  bring  np 
the  key  of  the  room,  and  that,  on  his  return,  he  said  a  carpenter  was  then  fitting 
a  key  for  the  room.  That  the  waiter  shortly  afterwards  brought  up  a  card  from 
Mr.  LacostCj  and  witness  again  asked  the  waiter  for  a  key,  who  replied,  that  there 
was  none  except  the  pass-key,  which  would  only  lock  the  door  from  the  outside. 

It  appears  from  the  testimony  of  Mudge,  that  no  application  was  made  by 
these  two  servants  to  him  for  the  key.  It  was  certainly  an  act  of  negligence  to 
depend  upon  the  servants,  instead  of  going  to  the  office  to  get  the  key.  If 
plaintiff  had  done  this,  he  would  not  have  lost  his  effects. 

But  it  appears  from  the  testimony  of  Soria,  that  he,  plaintiff  and  some  other 
gentlemen,  had  gone  on  the  night  of  the  10th  of  July,  from  the  last  train  of 
steam  cars  of  the  Pontchartrain  Railroad  to  the  St.  Charhs  HoteL  They  had 
gone  to  the  lake  by  the  four  or  five  o'clock  train  of  cars,  and  daring  their  stay 
there  had  some  champagne.  Upon  their  arrival  at  the  hotel,  plaintiff*  insisted 
that  witness  should  stay  all  night  with  him.  Witness  wound  up  plaintiff's  watdi, 
because  he  had  put  him  to  bed ;  he  was  partially  asleep,  and  was  somewhat  under 
the  influence  of  the  liquor  he  had  drank. 

Mr.  LewiSf  a  witness  of  plaintiff,  testifies,  that  he  was  with  the  party  to  the 
lake,  and  was  at  plaintiff's  room  at  the  hotel  on  the  night  of  the  10th  of  Joly ; 
that  plaintiff  was  affected  by  the  liquor  he  had  drank,  and  was  lying  on  the  bed, 
but  had  not  been  undressed. 

It  thus  appears,  that  plaintiff  was  not  in  a  condition  to  protect  himaelf  or  to 
exercise  the  most  ordinary  vigilance. 

Instead  of  depending  upon  himself,  and  taking  proper  care  of  his  personal  eA- 
fects,  he  was  obliged  to  confide  in  another. 

Mr.  Soria  declares,  that  he  attempted  to  secure  the  door  in  the  beat  way  he 
could,  drew  his  bed  cot  against  the  door,  as  he  thought,  and  put  a  chair  there,  but 
in  the  morning,  when  he  woke  up,  he  found  that  he  had  not  pulled  the  bed  &r 
over  enough,  and  had  just  left  space  enough  for  the  door  to  be  opened,  and  to  ad- 
mit an  ordinary  sized  man  without  disturbing  witness  or  the  bed. 

It  thus  appears,  that  the  friend  of  plaintiff  did  not  manifest  sufficient  care  in 
seeking  to  protect  him. 

Witness  also  states,  that  he  laid  the  watch  of  plaintiff  on  the  bureau,  that  the 
ring  of  plaintiff  was  attached  to  the  watch-guard,  and  also  his  masonic  medal. 

Upon  waking  in  the  morning,  he  found  that  the  watch,  ring  and  medal  were 
gone. 

It  was  an  act  of  negligence  to  leave  the  watch  upon  the  bureau.  It  would 
have  been  more  prudent  and  just  as  easy  to  have  concealed  It  under  the  mattras, 
or  in  some  part  of  the  room. 

We  are  of  opinion,  if  plaintiff  had  been  sober,  he  might  either  have  procured 
a  key  or  have  so  concealed  his  effects,  that  they  would  not  have  been  lost 

His  state  of  intoxication  raises  the  presumption  of  the  omission  of  that  care 
which  he  was  bound  to  bestow  for  his  own  protection.  If  he  had  not  been  under 
the  effect  of  liquor,  he  might  have  been  awakened  by  the  noise  of  the  robber  iu 
entering  the  room.  His  condition  may  have  induced  some  one  to  attempt  the 
robbery. 
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UDder  all  the  circomstances  of  this  case,  we  think  that  plaintiff  ought  not  to         Hall. 
recover.  Propilr 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  and  that  there  be  judgment  in  favor  of  de- 
fendants against  the  claim  of  plaintiff,  and  that  plaintiff  pay  the  costs  of  both 
courts. 


William  R.  Hallet  v.  James  Desban. 

A  commoDlty  of  profits  is  the  crltorion  by  which  to  determine  the  contract  of  partnership  ;  but  to  ren- 
der a  party  liable  as  a  partner,  he  mast  share  in  the  profits  as  prineipalj  and  not  as  a  mere  agetUt 
factor  or  servant. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
T.  J.  d  A.  G.  Semmes,  for  plaintiff  and  appellant.     Whitaker  <&  Fellows, 
for  defendant. 

YooRmEs,  J.  The  plaintiff,  a  creditor  of  the  firm  of  /.  B,  Steel  <6  Co.,  sues 
the  defendant,  who  acted  in  the  capacity  of  confidential  clerk,  book-keeper  and 
agent  of  the  firm,  to  render  him  liable  as  a  partner,  on  the  ground  that  his  ser- 
vices as  clerk  and  agent  were  remunerated  by  one-fourth  of  the  net  profits. 

The  question  is,  whether,  notwithstanding  the  fiict  that,  as  between  the  part- 
ners, the  defendant  was  a  mere  agent  and  subordinate,  he  can  be  held  liable,  as  a 
partner,  to  third  persons,  to  whom  he  has  not  appeared  in  any  but  the  real  capa- 
city of  clerk  and  agent.  The  plaintiff,  it  is  proper  to  remark,  states  in  his  petition, 
"  that  the  defendant,  James  Desban,  ostensibly  acted  as  the  chief  clerk  and  book- 
keeper of  said  Steel  in  his  said  business,  but  in  truth  and  in  fact,  the  said  Desban 
was  interested  in  the  profits  of  said  business,  and  was,  in  law,  a  dormant  partner 
of  said  Steel,  of  which  fact  your  petitioner  was  entirely  ignorant." 

As  between  the  defendant  and  the  firm  of  /.  B.  Steel  d  Co.,  it  is  clear  that 
the  former  was  not  a  partner.  There  was  no  express  or  implied  consent  to  that 
etRiCt,  and  in  truth,  the  stipulation  was  quite  otherwise.  "  Partnership  must  be 
created  by  the  consent  of  the  parties."  C.  0.  2776 ;  11  An.  278,  Pickerel  v. 
Fisk. 

The  rule,  with  regard  to  third  persons,  concerning  the  liability  of  parties  who 
have  a  share  or  proportion  in  the  profits,  is  different  when  they  appear  as  princi- 
pals, or  merely  as  agents,  clerks,  or  factors.  In  the  latter  case,  they  are  not 
responsible  to  creditors,  but  in  the  former,  their  liability  invariably  attaches. 
The  2784th  and  2785th  Articles  of  the  Civil  Code  apply  to  the  partners,  and  not 
to  the  class  of  persons  whose  services  are  remunerated  by  a  proportion  of  the 
profits. 

These  Articles  read : 

C.  C.  2784.  "  A  participation  in  the  profits  of  a  partnership  carries  with  it  a 
liability  to  contribute  between  the  parties  to  the  expenses  and  losses,  but,  the  pro- 
portion, like  that  of  the  profits,  may  be  regulated  by  the  stipulation  of  the  parties, 
and,  where  they  make  none,  is  provided  for  by  law." 

C.  C.  2785.  '*  A  stipulation  that  one  of  the  contracting  parties  shall  partici- 
pate in  the  profits  of  a  partnership,  but  shall  not  contribute  to  loeses,  is  void,  both 
as  it  rc^^ards  the  part7iers  and  third  persons.    But  in  the  case  of  a  partnership  in 
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Faiuet        commendam,  hereinafter  provided  for,  the  liability  to  loss  may  be  limiied  to  the 
amount  of  stock  furnished." 

These  Articles  evidently  refer  to  those  acting  as  principals  in  the  contract  of 
partnership,  and  not  to  such  as  are  mere  employees,  whose  exertions  as  such  are 
stimulated  by  a  share  in  the  profits,  without  their  being  invested  therd^y  witli 
"  any  additional  control  over  the  afiairs  of  the  pai;tnership,  nor  authorized  to  bind 
the  house  or  firm,  further  than  by  the  express  consent  of  the  partners,  or  an  im- 
plied consent  resulting  from  the  nature  of  their  employment." 

Such  has  been  the  view  taken  upon  this  subject  by  our  courts. 

For  instance,  in  the  case  of  BuUoc  v.  Pailhos,  reported  in  9  La.  462.  BuBoc 
had  entrusted  to  Pailhos  a  quantity  of  goods  for  sale ;  the  latter  was  to  receive, 
by  the  articles  of  agreement,  one-half  of  the  profits  on  the  goods,  as  oompensatioii 
for  his  labor.  The  court  said, "  We  think  with  the  plaintiff  that  the  defendul 
was  not  a  partner,  but  an  agent.  He  is  so  stated  in  the  agreement.  The  proper- 
ty was  not  at  joint  risk.  The  share  in  the  profits  was  the  compensation  he  wis 
to  receive  for  his  bibor."    8  N.  S.  174,  BuUoc  v.  Pailhos, 

In  the  case  of  5^  Victor  v.  Daubert,  9  La.  317,  the  court  again  said,  "  Between 
the  partners  of  a  commercial  house  and  a  clerk  who,  in  addition  to  his  monthly 
salary,  is  allowed  as  a  further  stimulus  to  his  industry,  a  share  of  the  profits,  we 
have  no  hesitation  in  deciding  that  this  allowance  does  not  constitute  him  a  part- 
ner ;  it  gives  him  no  additional  control  over  the  affiaiirs  of  the  partnership,  nor 
does  it  authorize  him  to  bind  the  house,  or  firm,  further  than  by  the  express  con- 
sent of  the  partners,  or  an  implied  consent  resultmg  from  the  nature  of  his  enh 
ployment.  The  person  thus  employed  and  rewarded  has  no  right  to  retain  the 
funds  of  the  house,  which  employed  him  to  collect  them.  They  must  be  supposed^ 
until  tlie  affairs  of  the  partnership  are  liquidatedy  to  be  provided  for,  and  requtred 
to  meet  its  engagements^  and  aftertoards  to  reimburse  the  partners  for  their  ad- 
vanceSj  before  a  division  of  the  profits  is  made" 

In  the  case  of  Cline  v.  Caldwellt  the  court  remarked, "  The  circomstanoe  of 
the  manner  in  which  the  actor  was  to  receive  remuneration  or  payment  for  his 
performances,  by  an  allowance  of  a  share  in  the  profits  gained  by  them,  althoogfa 
it  makes  a  slight  change  in  the  ordinary  contract  of  hiring  for  fixed  and  certam 
wages,  does  not  create  one  essentially  different.  Overseers  of  plantations  are  fre 
quently  hired  on  the  express  condition  of  receiving,  in  lieu  of  a  certain  salary,  a 
portion  of  the  profits  arising  from  crops,  &c. ;  but  on  that  account  it  is  betieved 
that  they  ought  not  to  be  considered  as  in  partnership  with  the  owners  of  the 
property  used  to  produce  the  crops.''    4  La.  139. 

The  cases  of  Bank  of  Tennessee  v.  McKeage,  11  R.  136,  and  of  McDonald  v. 
Millaudon,  5  La.  408,  are  reconcilable  with  the  above  quoted  decisions ;  for  in 
both  of  them  the  parties  appeared  as  principals,  and  not  as  employees  or  agents. 
In  the  case  of  Lee  et  als.  v.  Bxdlard  et  als,,  the  clerk,  whose  compensation  de- 
pended on  the  profits,  was  held  liable ;  but  the  court  expressly  states, "  Besides 
this  participation  in  the  net  profits,  on  several  occasions  he  held  himsdf  out  as  a 
partner,  and  thus  clearly  rendered  himself  liable."    3  An.  462. 

Judge  Story  says,  "  There  may  be  a  community  of  interest  in  the  profits  be- 
tween the  parties,  without  any  community  of  interest  in  the  property  itself.  But 
this  participation  in  the  profits  will  not  (as  we  have  seen)  create  a  partnership 
between  the  parties  themselves,  as  to  the  property,  as  well  as  the  profits,  oontraiy 
to  their  intentions.  Nor  will  it  necessarily  create  such  a  partnership  in  all  cases, 
as  to  third  persons." **  Thus,  if  a  party  has  no  interest  whatsoever  in  the 
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capital  stock  and  as  between  himself  and  the  other  parties,  he  has  also  no  riglUs  as        Hiiun 

a  partner,  or  no  mutualtty  ofpovxrs  and  duties,  but  is  simply  employed  as  an  agent,        Dhbax. 

and  is  to  receive  either  a  given  sum  out  of  the  profits,  or  a  proportion  out  of  the 

profits,  or  a  residuum  of  the  profits  beyond  a  certain  sum,  as  a  compensation  for  his 

labor  and  services,  as  agent  of  the  concern,  and  not  otherwise ;  he  will  not  be  deemed 

a  partner  in  the  concern  from  that  fact  alone  ;nota  partner  with  the  others  inter 

SE8B./or  that  would  be  contrary  to  their  intentions  and  objects,  nor  as  to  third  per. 

sons,  because  the  transaction  admits  of  a  different  interpretation,  and  may  justly  be 

deemed  a  mere  mode  of  ascertaining  and  paying  the  compensation  of  an  agent,  as 

in  a  naked  case  of  agency.    In  sach  a  case,  it  maj  be  properly  enough  said,  that 

the  agent  is  entitled  to  a  share  or  portion  in  the  profits,  liquidated  or  unliquidated^ 

and,  therefore,  that  he  has,  in  a  certain  sense,  a  community  qf  interest  therein  with 

the  actual  partners.    Bat  he  does  not  participate  therein  as  an  owner  pro  tanto, 

or  as  possessed  thereof  per  my  etper  tout,  or  as  clothed  with  the  rights,  powers 

and  duties  of  a  partner.    He  has  only  a  limited  interest  therein,  either  as  entitled 

to  a  fixed  sum,  to  be  paid  oat  of  the  profits,  or  as  entitled  to  a  lien  thereon,  or  as 

possessed  of  an  undivided  portion  thereof,  as  a  tenant  in  common."    Story  on 

Partnership,  {  32. 

Chancellor  Kent  says, "  A  person  may  be  allowed,  in  special  cases,  to  receive 
part  of  the  profits  of  a  bosiness,  without  becoming  a  legal  or  responsible  partner." 
Vol.  3,  p.  33.  He  also  says,  in  speaking  of  the  essence  of  the  contract  of  part- 
nership, "  It  is  sufficient  that  his  interest  in  the  profits  be  not  intended  as  a  mere 
substitute  for  a  commission,  or  in  lieu  of  brokerage,  and  that  he  be  received  into 
the  association  as  a  merchant,  and  not  as  an  agent."    Vol.  3,  p.  25. 

Smith  on  Mercantile  Law  states,  at  page  40  : 

"  This  community  of  profit  is  the  criterion  whereby  to  ascertain  whether  a  con- 
tract be  really  one  of  partnership,  for  one  partner  may  stipulate  to  be  free  from 
loss,  and  the  stipulation  will  hold  good  as  between  himself  and  his  companions, 
though  it  will  not  diminish  his  liability  to  strangers." 

But  this  author  adds  further  in  explanation,  that, ''  to  constitute  such  a  com- 
munity of  profit  as  is  here  intended,  a  partner  must  not  only  share  in  the  profits 
of  his  companions,  but  must  share  in  them  as  a  principal,  t.  e.,  he  must  not  be  a 
mere  agent,  foctor,  or  servant,  receiving,  in  lieu  of  wages,  a  sum  proportioned  to 
the  profits  gained  by  his  employers,  or  a  certain  portion  of  a  fund  which  includes 
the  profits,  but  is  not  dependent  on  them  for  existence." 

It  is  true,  that  it  is  laid  down  as  a  rule,  **  that  if  a  servant  or  agent  stipulate 
for  a  share  in  the  profits,  and  so  entitle  himself  to  an  account  of  them,  he  becomes, 
as  to  third  persons,  a  partner,  though  in  questions  between  himself  and  his  em- 
ployer, he  would  not  be  so  considered."  Smith,  M.  L.  43.  The  author  then  states, 
that  this  distinction  is  extremely  fine,  and  quotes  the  following  expression  of 
Lord  Eldon  in  Exports  Harper :  "  It  is  clearly  settled,  though  I  regret  it,  that  if 
a  man  stipulates  that  he  shall  have,  as  the  reward  of  his  labor,  not  a  specific  in- 
terest in  the  business,  but  a  given  sum  of  money,  even  in  proportion  to  a  given 
quantum  of  the  profits,  that  will  not  make  him  a  partner ;  but  if  he  agrees  for  a 
part  of  the  profits  as  such,  giving  him  a  right  to  an  account,  he  is,  as  to  third  per- 
sons, a  partner." 

The  sum  and  substance  of  this  doctrine  is,  that  a  community  of  profits  is  the 
criterion  by  which  to  determine  a  contract  of  partnership ;  but  the  party  must 
share  in  the  profits  as  a  principal,  and  not  as  a  mere  agent,  factor,  or  servant.  If, 
however,  this  agent  or  servant  stipulates  for  a  share  of  the  profits,  so  as  to  entitle^ 

Digitized  by  VjOOQ IC 


532  SUPREME  COURT  OP  LOUISIANA, 

Hallvt  kim  to  an  account,  then  he  is  held  bound  as  a  partner.  Bat  then  it  is  necessary 
Dbbbax.  that  he  have  clearly  the  rigbt  to  an  account,  in  order  to  place  him  on  the  nme 
footing  as  a  principal ;  and  Chancellor  Kent  lays  it  down,  **  that  the  interest, 
however,  in  the  profits,  to  render  one  responsible  as  a  partner,  nrast  be  such  as 
will  entitle  him  to  an  account,  and  give  htm  a  specific  lien  or  preference  in  pay- 
ment over  other  creditors."    Vide  Smith  M.  L.  44,  (notes). 

The  English  decisions  on  this  subject  are  not  so  very  uniform  as  could  be  ex< 
pected,  as  will  appear  by  the  following  quotations  : 

"  To  make  a  party  liable  to  a  third  person,  as  a  partner,  he  must  dther  be  in 
fsLCt  a  partner,  or  must  have  held  himself  out  as  a  partner."  Dickenaon  v.  Fo/py, 
5  M.  &  B.  126. 

"  An  agent  who  is  paid  by  a  proportion  of  the  profits  of  the  adventure,  is  not 
therefore  a  partner  in  the  goods."    Meyer  v.  Sharpe,  5  Taunt  74. 

"  If  the  agreement  between  the  owner  of  a  lighter  and  of  his  man  had  beeo, 
that  the  man,  in  consideration  of  working  the  lighter,  should  have  recdved  half 
the  gross  earnings,  it  would  not  have  constituted  a  partnership,  being  only  a 
mode  of  paying  the  man  for  his  labor.  Aliter,  however,  if  the  stipulation  was 
for  the  net  profits."    Dry  v.  Boswdl,  1  Camp.  329. 

"  A  partner  in  a  firm  contracted  to  give  his  clerk  one-third  portion  of  his  (the 
partner's)  own  share  in  the  profits.  The  other  partners  knew  of,  and  assented  to 
the  arrangement.  Held :  that  this  did  not  make  the  clerk  a  partner."  Hdm'i 
case,  2  Lewin ;  C.  C.  256. 

See  also  the  cases  of  Wist  v.  SmaU,  1  Camp  331 ;  Benjamin  v.  Porteas,  2  H. 
Black,  590 ;  Smith  v.  Watson,  3  D.  &  R.  71 ;  Bumell  v.  Hunt,  5  Jur.  650  O.B.; 
Wilson  V.  Whitehead,  10  Mee  &  W.  503. 

The  ground  upon  which  is  based  the  doctrine,  that  an  agent  who  receives  a 
share  in  the  profits,  as  such,  becomes  liable  to  third  persons,  as  a  partner,  is, 
''  that  those  profits  form  a  portion  of  the  fund  upon  which  creditors  have  a  right 
to  rely  for  payment,"  (Pott  v.  Eyton,  3  C.  B.  32) ;  and  yet,  if  a  clerk  contracts 
for  the  net  profits,  after  the  payment  in  fuU  of  all  the  liabilities,  he  becomes  liable 
as  a  partner, — whilst,  if  he  gets  a  proportion  of  the  gross  profits,  without  r^erenu 
to  Vie  payment  of  the  debts,  he  escapes  the  liability  of  a  partner !  This  is  on  a  par 
with  the  nice  distinction,  so  much  regretted  by  Lord  Eldon,  between  a  proportion 
of  the  profits  and  a  sum  equal  to  a  given  quantum  of  the  profits.  In  other  words, 
under  this  distinction,  a  clerk  who  gets  from  his  employer,  in  payment  of  his  Be^ 
vices  as  employee,  one-fourth  of  the  net  profits,  is  a  partner,  because  he  has  a 
right  to  sue  for  an  account ;  but  if  he  stipulates  for  a  sum  equal  to  one-fonrth  of 
the  net  profits,  then  he  is  not  a  partner,  having  no  right  to  demand  an  accoont ! 
It  will  be  conceded,  that  in  either  hypothesis,  the  clerk,  in  this  State,  would  have 
the  right  to  sue  his  employer,  and  to  look  into  the  accounts  of  the  firm,  for  the 
purpose  of  ascertaining  the  amount  due  him.  And,  on  the  other  hand,  it  is  evi- 
dent that,  in  neither  hypothesis  would  he  have  the  right  to  sue  for  a  liqnidatioD 
or  dissolution  of  the  firm  or  partnership.  The  truth  is,  that  the  employee's  inte- 
rest in  the  profits,  where  he  is  not,  besides,  a  principal  in  the  partnership,  does 
not  vest  him  with  additional  authority  in  the  management  of  its  affairs  ,*  his  res- 
ponsibility is  always  the  same,  even  as  regards  third  persons. 

Under  this  view  of  the  case, — it  appearing  that  the  defendant  was  not  in  real- 
ity a  partner,  and  did  not  hold  himself  out  as  such,  and  especially,  that  that  was 
the  plaintiff's  own  understanding  at  the  time,— judgment  must  be  rendered  in  fs- 
vor  of  the  defendant. 
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It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court        Hiun 
be  affirmed,  with  costs.  Dmur. 

Mrrbick,  C.  J.,  dissenting.  This  suit  has  been  brought  to  charge  the  defen- 
dant as  a  partner  of  /.  B,  Steel, 

The  whole  case  turns  upon  the  construction  of  a  contract  by  which  N&rman, 
St£d  it  Co,,  appointed  the  defendant  in  1840,  their  confidential  clerk  and  book- 
keeper, at  a  salary  of  $1200  per  annum  for  two  years,  and  made  this  further  agree- 
ment, viz :  *'  that  from  and  after  the  expiration  of  said  two  years,  and  for  and 
during  the  space  and  term  of  two  years  thereafter,  that  is  to  say,  from  the  3d 
day  of  November,  1842,  until  the  3d  day  of  November,  1844,  the  said  James 
Desban  shall  receive  as  compensation  for  his  said  services  one-fourth  part  of  the 
entire  net  profits  of  the  business  of  said  firm,  and  at  the  end  of  the  said  two 
years,  that  is  to  say,  on  the  3d  day  of  November,  1844,  the  said  James  Desban 
shaJ]  have  it  in  his  option  to  remain  for  two  years  longer  in  his  capacity  aforesaid  at 
the  said  compensation  of  one-fourth  part  of  the  entire  net  profits  of  the  said  firm." 

Norman,  Steel  ^  Co,,  dissolved  partnership  in  Jnly,  1843,  and  the  business 
after  this  time  was  conducted  in  the  name  of  Steel  alone.  Sted  made  his  power 
of  attorney  to  the  defendant  ftilly  authorizing  him  to  conduct  his  affairs,  to  draw 
bills  of  exchange  and  promissory  notes,  to  sell  and  buy  real  estate  and  slaves,  to 
lease,  let  and  hire  houses,  to  receive  shipments  of  goods,  sign  customhouse  bonds, 
grant  mortgages,  pledges,  &c.,  &c. 

Desban  continued  in  the  employment  of  Steel  as  clerk  and  book-keeper  until 
1854,  under  his  agi<eement,  to  receive  one-fourth  part  of  the  entire  net  profits  of 
the  business  of  said  Steel  for  his  compensation.  During  this  period.  Steel  became 
indebted  to  the  plaintiff  for  the  loan  of  money  in  suit  which  was  used  in  the  busi- 
ness of  the  house. 

Did  this  agreement  of  Desban  to  receive  as  compensation  for  his  services  as 
clerk  and  manager  of  the  affairs  of  the  concern,  the  one-fourth  of  the  net  profits 
of  8ied*s  business,  make  Desban  a  dormant  partner  ? 

The  learned  Judge  of  the  Fifth  District  Court  (who  has  been  followed  in  his 
conclusions  by  a  majority  of  the  court,)  after  a  very  elaborate  and  able  exposi- 
tion of  the  authorities,  was  of  the  opinion  that  the  contract  partook  more  of  the 
nature  of  the  letting  of  industry,  locatio  operarum  than  partnership  and  that  the 
defendant  was  not  bound.  It  may  be  true,  perhaps,  that  the  defendant,  as  be- 
tween himself  and  Sted  was  only  a  clerk ;  that  he  was  bound  to  conduct  the  busi- 
ness as  Steel  directed,  and  was  entitled  to  no  voice  in  the  management  of  the 
affairs,  and  was  liable  to  be  discharged  by  Steel  at  any  moment,  saving  his  right 
to  claim  an  indemnity  if  he  were  discharged  without  sufficient  cause. 

But  on  the  other  hand,  the  engagement  has  some  of  the  elements  of  a  partner- 
ship in  this,  the  defendant  with  extensive  powers  of  administration  brought  into 
the  concern  his  industry  against  Sted's  capital,  and  for  this  industry  he  was  to 
receive  one-fourth  of  the  net  profits.  And  he  was  subject  to  lose  his  entire  ser- 
vices in  case  of  loss. 

The  profits  could  not  be  ascertained  until  the  debts  were  paid  or  deducted  each 
year,  and  at  the  termination  of  his  employment  he  had  an  action  to  compel  Steel 
to  account. 

The  contract  we  have  to  consider  then  partakes  of  the  nature  of  letting,  hiring 
and  of  partnership.  Which  shall  control  ?  Under  the  civil  and  French  law  the 
contract  would  be  construed  with  reference  to  third  persons  perhaps,  as  it  would 
between  the  parties  to  the  same,  as  the  locatio  operarum,* 
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Haixkt  Bat  the  law  of  Louisiana  moat  be  consulted  on  this  question.    If  the  civil  law 

prevails,  the  judgment  of  the  lower  court  can  be  rightiullj  affirmed.    If  any  other 
rules  have  been  adopted  they  ought  to  be  applied. 

On  the  subject  of  what  was  intended  by  the  Code  in  its  reference  to  the  com- 
mercial law,  our  predecessors  said  in  1833,  that  "  when  the  tribunals  of  this  coun- 
try were  first  called  upon  to  interpret  this  and  a  similar  provision  in  our  law, 
there  was  great  doubt  as  to  what  laws  and  usages  of  commerce  reference  was 
there  made.  It  was  finally  concluded,  though  not  without  hesitation,  that  they 
must  have  had  in  view  the  usages  and  laws  prevailing  in  our  sister  States,  unk» 
these  laws  and  usages  conflicted  with  the  positive  legislation  of  Spain,  or  were 
In  opposition  to  the  local  usages  prevailing  in  Louisiana.  Whatever  difficulty 
attended  this  decision  when  first  made,  there  can  be  none  in  following  it  now.  A 
considerable  time  has  elapsed  since  it  was  made  public.  Contracts  almost  inna- 
merable  have  been  executed  in  reference  to  it.  Rights  have  been  repeatedly 
adjusted  under  its  authority.  Property  to  a  large  amount  acquired  in  relation  to 
it ;  and  stronger  than  all,  the  legislature  of  the  State  by  their  silence  on  the  sub- 
ject, have  authorized  the  belief  that  the  court  correctly  interpreted  the  previous 
expr^sion  of  their  will."  The  court  concludes,  **  We  must  therefore  look  to  the 
law  merchant  of  the  United  States  for  the  consequence  attending  acts  such  as 
are  proved  iu  this  case  on  the  defendant."    McDonald  v.  Millaudon,  5  L.  B.  408. 

This  decision  has  been  considered  as  settling  the  law  in  relation  to  commercial 
partnerships  from  that  day  to  the  present  time.  See  Bank  Tenn.  v.  McKeage,  II 
Rob.  136.    Pinton  v.  New  Orleans  and  CarrolUon  Railroad^  8  An.  30. 

But  on  the  particular  question  before  us,  it  appears  to  be  conceded  that  the 
current  of  authorities  under  the  commercial  law,  are  adverse  to  the  pretensioDS 
of  the  defendant  Wherever  a  party  receives  a  compensation  for  services  in  the 
profits,  as  such,  or  in  other  words,  wherever  the  party  can  call  upon  his  employer 
to  account  in  equity  for  the  profits  there,  by  the  commercial  law  he  is  bound  to- 
wards third  persons  as  a  partner.  Vaugh  v.  Carver,  2  Henry  Black,  246-7. 
Hisketk  V.  Blanchard,  4  East,  146.    3  Kent,  25  note  b,  4  ed.    Story,  35. 

The  case  at  bar  is  precisely  such  a  case,  and  the  judgment  of  this  court  has 
just  been  demanded  upon  the  settlement  of  the  account  of  profits  between  these 
parties.  Desban  has  demanded  and  received,  as  he  was  entitled  by  his  contract, 
the  one-fourth  of  the  net  profits. 

He  was  entitled  to  this  therefore  as  a  principal,  that  is,  he  had  a  direct  claim 
for  the  one-fourth  of  the  net  profits  as  such.  He  was  not  to  receive  a  per  centage 
upon  the  profits  which  would  be  but  a  mode  of  ascertaining  the  compensation, 
but  he  was  entitled  to  one-fourth  of  the  profits  themselves.  He  was,  therefore,  a 
partner ;  for  his  compensation  was,  (in  the  language  of  Smith,  in  his  mercantile 
law,)  dependant  on  them  for  existence. 

Desban  was  interested  in  the  debts,  for  they  had  to  be  paid  before  his  net  profits 
could  be  ascertained,  and  his  agreement  bound  him  for  a  share  of  the  losses,  for  if 
the  concern  was  unsuccessful,  he  lost  his  entire  services.  He  ran  the  risk  of  losing 
his  labor,  and  Steel  the  risk  of  losing  his  capital.  The  case  comes  within  the 
sununary  of  the  common  law  as  laid  down  in  the  opinion  of  the  majority  of  the 
court.  Mr.  Justice  Story  says  that,  "  Where  the  agreement  either  expressly  or  by 
fair  implication  admits,  that  the  parties  are  to  share  in  losses  as  weU  as  profits, 
that  circumstance  will  ordinarily  at  common  law  be  held  to  make  them  partners 
as  to  third  persons,  and  in  many  cases  also  between  themselves,  upon  the  ground 
that  such  is  the  proper  tind  essential  accompaniment  of  a  partnership,  and  that 
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it  18  incoDsistent  with  the  notion  that  the  share  of  the  profits  is  designed  to  be  a        Haur 
mere  remaneration  for  services/'    Story,  j  55.  dosbas. 

In  another  place  he  says,  "  The  trne  meaning  of  the  language  on  interest  in 
the  profits,  as  profits,  (which  has  probably  been  borrowed  from  the  subtle  and  re- 
fined statement  of  an  eminent  Judge,)  seems  to  be,  that  the  party  is  to  partici- 
pate indirectly,  at  least,  in  the  losses  as  well  as  in  the  profits,  or  in  other  words, 
he  is  to  share  in  the  net  profits,  and  not  in  the  gross  profits."    Story,  {  34. 

As  heretofore  observed,  it  seems  to  be  conceded,  that  if  the  case  were  to  be 
governed  by  the  rules  of  the  commercial  law  that  it  would  be  with  the  plaintiff. 

An  examination  of  the  authorities  from  the  common  law  will  not,  I  think,  show 
that  supposed  inconsistency  mentioned  in  the  opinion  of  the  majority  of  the  court. 

Of  necessity  in  a  commercial  age,  nice  distinctions  will  always  accompany  the 
administration  of  justice,  and  courts  have  only  to  inquire  whether  such  distinc- 
tions really  exist,  and  in  the  event  of  their  existence  to  enforce  them. 

I  think  I  have  shown  that  the  commercial  law  has  been  recognized  by  our 
courts  as  the  law  of  Louisiana,  and  that  it  is  in  plaintiff's  favor. 

If  we  examine  such  Articles  of  the  Civil  Code  of  1825,  as  seem  applica- 
ble to  the  case,  we  shall  find  that  the  provisions  of  the  common  law  on  this  sub- 
ject seem  to  have  been  adopted  ex  industria  by  the  Legislature.  They  were  not 
contained  in  the  Code  of  1808,  and  would  seem  to  have  been  introduced  for  the 
purpose  of  rendering  the  law  of  Louisiana  on  this  subject  harmonious  with  that  of 
our  sister  States. 

Article  2772  declares  that,  "  It  is  of  the  essence  of  this  contract  (partnership) 
that  a  profit  is  contemplated,  and  that  each  of  the  parties  is  to  partake  therein," 
»  «  *  *  ^ 

Article  2784.  ^*  A  participation  in  the  profits  of  a  partnership  carries  with  it 
a  liability  to  contribute  between  the  parties  to  the  expenses  and  losses.  But  the 
proportion,  like  that  of  the  profits,  may  be  regulated  by  the  stipulation  of  the 
parties,  and  where  they  make  none,  is  provided  for  by  law." 

Article  2785.  "  A  stipulation  that  one  of  the  contracting  parties  shall  partiri- 
pate  in  the  profits  of  a  partnership  but  shall  not  contribute  to  losses,  is  void,  both  as 
regards  the  partners  and  third  persons.  But  in  the  case  of  a  partnership  in  com- 
mendam  hereinafter  provided  for,  the  liability  to  loss  may  be  limited  to  the  amount 
of  stock  furnished." 

Now,  under  our  Code,  the  industry  which  the  defendant  was  to  furnish  is  of 
precisely  the  same  dignity  as  money  or  any  other  capital.  C.  C.  2780.  But  if  a 
capitalist  had  furnished  money  in  any  other  form  than  in  commendam,  with  an  ex- 
press agreement  that  he  was  not  to  be  considered  a  partner,  nor  bound  for  leases, 
but  should  receive  one-fourth  of  the  profits,  he  would  be  held  as  a  partner.  Why 
should  not  the  person  whose  only  capital  is  his  skill  and  industry,  be  subjected  to 
the  same  liability  particularly  as  he  is  daily  violating  the  provisions  of  Art.  2820, 
which  in  no  manner  permits  the  partner  in  commendam  to  act  as  agents  for  the 
other  partners? 

The  Civil  Code,  therefore,  makes  a  participation  in  the  profits  the  criterion  by 
which  we  are  to  judge  whether  an  individual  is  or  is  not  a  partner.  The  cases 
cited  from  our  own  reports  and  relied  on  by  the  defence,  viz :  £ulloc  v.  Pailhos, 
8  N.  S.  174 ;  9  L.  B.  317,  and  4  L.  K  139,  were  controversies  between  the  par- 
ties  themselves,  and  what  was  said  by  the  court  in  those  cases  has  no  relation  to 
third  persons. 

I  have  no  doubt  that  the  commercial  law,  as  it  stood  at  the  time  of  the  adop- 
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BAun        tioQ  of  the  Code  of  1825,  is  the  law  governiDg  this  case.    And  as  it  was  adopted 
dhvax.        by  the  Legislatare,  it  must  continae  the  same,  until  repealed  by  the  powtt  which 

gave  it  force  and  vigor. 
In  my  opinion,  the  jadgment  ought  to  be  reversed,  and  rendered  in  plaintiff's 

favor. 


Succession  op  John  Toy. 

Tlie  Actor  1655,  regulating  the  duties  and  powers  of  admiDustratore,  bdDg  highly  penal,  sfaoaldto 
strictly  coQstruod. 

An  executor  or  administrator,  if  he  has  funds  to  distribute  before  the  ezpiraUon  of  a  year  from  his  ap- 
pointment, may  be  called  upon  to  distribute  them  after  the  time  of  dehiy  provided  by  lav  fan 
expired  ;  but  if  he  fails  to  obey  the  order  of  court,  ho  cannot  be  subjected  to  the  penalties  of  the  Act 
of  1855.  as  he  does  not,  under  the  Act,  so  fkr  as  relates  to  filing  an  account,  beoomo  liable  to  its  peo- 
altics  until  the  expiratioa  of  twelve  mcmtbs. 

APPEAL  from  the  District  Gonrt  of  the  Parish  of  East  Baton  Rouge,  Wil- 
son, J.     Greeves  <ft  Seymour,  for  plaintiff.     W.  H.  Sherborne,  for  defendant 
and  appellant. 

Cole,  J.  On  the  26th  May,  1858,  Lafayette  Caldwell,  a  creditor  of  the  de- 
ceased John  Toy,  filed  a  motion,  calling  on  Prendergaet  ^  Jeremiah  Toy,  the  md 
of  John  Toy,  to  render  an  account  as  testamentaTy  execators  of  the  deceased. 

An  order  of  court  was  granted,  in  accordance  with  the  motion. 

On  the  2d  of  November,  1858,  a  motion  was  made  to  dismiss  the  executors,  on 
the  ground  that  they  had  failed  to  comply  with  the  order  of  court. 

On  the  19th  of  November,  1858,  an  account  was  filed  by  Prendergast. 

Upon  trial  of  the  rule  to  dismiss  the  executors,  the  District  Court  dismissed 
the  rule,  and  the  relator  has  appealed. 

It  appears  that  Jeremiah  Toy  cannot  be  held  responsible  for  not  filing  an  ac- 
count, for  he  was  not  appointed  till  January,  1858,  and  had  received  no  funds  or 
property  of  the  estate.  The  object  of  the  law  is  not  to  force  an  executor  or  ad- 
ministrator to  render  an  account  when  there  is  nothing  in  his  hands. 

With  relation  to  Prendergast,  the  judgment  was  correct,  because  the  motiOQ 
to  file  an  account  was  made  before  the  expiration  of  a  year  from  the  time  of  bis 
appointment. 

The  order  of  court  upon  this  motion  was  given  before  the  expiration  of  the  year. 

The  Act  of  1855,  to  regulate  the  duties  and  powers  of  administrators,  is  highly 
penal,  and  must  be  strictly  construed.    Sess.  Acts  1855,  p.  78. 

If  the  administrator  or  executor  has  funds  for  distribution  before  the  expiration 
of  the  year  from  his  appointment,  he  may  be  called  upon  to  distribute  them  after 
the  time  of  delay  provided  by  law  has  expired.  If  he  fails  to  obey  the  order  of 
court,  he  cannot,  however,  be  subjected  to  the  penalties  of  the  said  Act  of  1855, 
because  the  administrator  or  executor  becomes  liable  to  the  penalties  of  this  Act, 
so  far  as  relates  to  filing  an  account,  only  at  the  expiration  of  twdve  months. 
Acts  1855,  sec.  4,  p.  79. 

The  rule  to  dismiss  the  executor,  because  he  had  not  obeyed  the  order  of  court 
to  file  an  account,  was  based  upon  an  order  granted  before  the  expiration  of  the 
year,  and  does  not  render  him  liable  to  the  penalties  of  the  Act  of  1855. 

Judgment  affirmed,  with  costs. 
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Benjamin  Weber  v.  Ludoer  Ory,  Administrator. 

Tbe  light  of  action  of  an  bcir,  to  compel  a  partition  of  the  immovables  and  slaves  belonging  to  the 
saecession,  In  order  that  his  portion  may  be  sat  oflT  to  him,  as  o\7ncr,  is  an  immovable— and  when 
such  a  right  is  conveyed  by  last  will,  the  instrument  most  conform  to  our  laws,  or  it  cannot  have 
any  efliect. 

Where  such  a  right  was  sought  to  be  conveyed  by  a  will  made  in  the  State  of  Missouri,  in  these  words : 
"  I  do  herAg  give  and  bequeatky  oUolutdy  and  tmconditionallyf  to  M.  G.  and  to  A.J.  ^  to  have  and  to 
KoUL  Hu  Mcanej  unio  themjoinUy  and  seperallj/t  that  is  to  say,  as  joint  tenants^  so  that  all  and  singulari 
the  property  henby  deciSeci  and  bequtalhed  shaUy  upon  the  death  tf  either  (ffthem,  the  said  M.  G.  and 
A.  J.,  descend^  pass  and  bdong  to  the  surcioor  of  them,  and  to  the  heirs  qf  such  survivor  forever j"— 
Bdd:  That  such  a  disposition  is  a  conditional  substitution  prohibited  by  our  law. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  James,  Duffel,  J. 
BerauJt  d  Legendre,  for  plainti&.    Johnson  dt  Denis,  for  defendants  and 
appellants. 

Mbrrick.  G.  J.  The  principal  question  in  this  case  is,  whether  the  sum  of 
$3,740  49,  demanded,  be  considered  to  form  a  part  of  the  succession  of  widow 
Ory,  deceased,  or  whether  the  same  is  to  be  considered  as  personal  property,  and 
subject  to  the  law  of  the  domicil  of  Eugenie  Ory,  who  died  at  St.  Louis,  Missouri. 
If  the  sum  demanded  can  be  regarded  as  a  movable,  dependent  upon  her  succes- 
sion at  St.  Louis,  then  tbe  judgment  must  be  affirmed ;  if  not,  then  we  must  fur- 
ther consider  whether  the  will  under  which  plaintifib  claim,  does  or  does  not  con- 
tain Afidei  commissum  or  substitution. 

Widow  /.  B,  Ory  died  in  July,  1854,  and  an  inventory  was  taken  at  the  ins^ 
tanoe  of  the  heirs.  An  administrator  was  appointed  in  November  following.  In 
January,  tbe  testatrix  Eugenie  Ory,  and  her  co-heirs  of  age  brought  an  action  of 
partition.  A  decree  was  entered,  ordering  the  movables,  immovables  and  slaved 
to  be  sold  by  tbe  administrator  of  the  succession ;  the  movables  for  cash,  the  land 
and  slaves  payable  one-half  in  March,  1856,  and  the  other  half  in  March,  1857. 

The  sale  was  accordingly  made  by  the  administrator  on  the  2d  day  of  Febru- 
ary, 1855.  On  the  3d  day  of  July  following,  two  days  previous  to  her  death,  the 
testatrix  made  her  will  at  St.  Louis,  under  the  forms  of  law  of  Missouri.  It  was 
admitted  to  probate  in  September  following. 

At  the  time  the  sale  was  made,  in  February,  the  administrator  of  the  succes- 
sion does  not  appear  to  have  been  in  funds,  or  to  have  paid  any  debts.  After  the 
two  instahnents  fell  due,  he  proceeded  to  collect  the  money  due  the  estate,  and,  in 
May,  1857,  filed  an  account  of  his  administration  and  what  he  called  a  tableau  of 
distribution.  He  charged  himself  with  $39,583  24,  amount  of  probate  sale  and 
crop,  and  claimed  credit  for  payments  made  by  him  to  the  amount  of  $14,401  26, 
and  proposed  to  pay  certain  other  creditors,  amounting  to  $2,737  02,  and  to  dis- 
tribute $22,442  96,  the  remainder,  among  the  six  heirs  of  the  deceased,  giving  to 
each  one  $3,740  49i,  the  succession  ol  Eugenie  Ory  being  placed  on  the  tableau 
as  one. 

This  suit  was  brought  against  the  administrator,  to  recover  the  above  named 
sum  of  $3,740  49i,  in  October,  1857. 

It  is  difficult  to  distinguish  this  case  from  the  cases  of  Mercenaro  v.  Morddld, 

and  Btme  v.  Sparrow,  in  10  and  11  An.    The  question  to  be  decided  depends 

ilpOD  the  condition  of  the  estate  at  tbe  tamo  of  the  death  of  Eugenie  Ory,  on  tbe 
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Won  5th  day  of  Jaly,  1855.  At  this  time,  the  admiDistrator  had  not  collected  UadB 
Okt.  safficient  to  pay  the  debts  of  the  saccession  of  Widow  Ory,  for  the  movables  and 
the  crop  did  not  amount  to  a  snm  sufficient  for  this  purpose.  The  rights  of  the 
heirs  had  not  been  fixed  and  settled,  and  the  action  of  partition  was  as  easeotial 
in  order  to  ascertain  and  recover  the  rights  of  the  heirs,  as  when  first  commeoced. 
The  heirs  and  administrator  had  made  but  one  step  towards  a  definitive  partition, 
viz,  a  sale  or  licitation  of  the  property.  In  order  to  complete  the  partition,  a 
reference  to  a  notary  and  the  appointment  of  experts  was  necessary,  in  order  that 
the  map  could  be  formed,  the  accounts  stated,  and  deductions  made,  lots  formed 
and  drawn,  or  set  apart,  as  required  by  law.  Art.  1272,  C.  C,  et  seq.  This, 
then,  required  a  decree  of  homologation,  before  it  could  become  final.  The  heirs 
too  would  be  bound  to  each  other  for  the  warranties  incident  to  a  partition. 

The  testatrix  had,  therefore,  at  the  time  of  her  death,  nothing  more  than  an 
action  of  partition.  There  was  no  sum  of  money  which  she  could  claim  as  her 
own  ;  none  of  the  debts  due  the  succession  were  here ;  in  fine,  there  was  no  one 
thing  dependent  on  the  succession  of  her  mother  which  she  could  call  her  own, 
and  the  immovables  and  slaves  were  liable  to  be  brought  back  to  the  snooession 
by  the  resolutory  condition,  in  the  event  of  non-payment  of  the  price.  All  that 
she  had  was  an  action  to  have  on&«ixth  part  of  her  mother's  succession,  after  all 
collations  were  allowed,  set  off"  to  her  as  owner.  This  action  appears  to  as  to  be 
an  immovable.    10  An.  776  ;  11  An.  185  ;  C.  P.  45, 164, 165 ;  C.  C.  463. 

The  form  in  which  the  adminisirator  chose  to  present  his  account  caoDOt 
change  the  situation  of  the  parties.  It  has  been  repeatedly  decided  by  the  eoart. 
that  an  administrator  cannot  bind  the  heirs,  at  least  when  not  cited,  by  a  pro- 
posed tableau  of  distribution,  wherein  he  proposes  to  distribute  the  proportioo 
coming  to  each.    In  other  words,  he  cannot  make  a  partition  for  the  heira. 

The  defendants  contend  that  the  will  under  which  plaintiff  seeks  to  recover  of 
the  administrator,  contains  a  substitution  And  Jidei  commissum.  The  clause  of  the 
will  is  as  follows  : 

"  Item,  As  one  of  the  heirs  of  my  deceased  mother,  Marie  Madeiaine  Ory^ 
bom  Webref  late  of  the  parish  of  St.  James,  in  the  State  of  Louisiana,  I  am 
possessed  or  entitled  to  an  interest  in  the  estate  of  my  said  mother,  which  consists 
chiefly  of  a  plantation,  together  with  certain  slaves,  and  the  stock  on,  and  belong^- 
ing  to  said  plantation,  situated  in  the  said  parish,  all  of  which  my  said  interest  In 
the  estate  of  my  said  deceased  mother,  be  it  real,  personal  or  mixed  property,  and 
all  other  property  whatsoever,  and  wheresoever  situated,  of  which  I  may  die  sdzed 
and  possessed,  or  to  which  I  may  be  in  law  or  equity  entitled.  I  do  hereby  give, 
devise  and  bequeath,  absoltUely  and  unconditionally  to  Margaret  J.  Galhoay,  of 
^  the  city  and  county  of  St.  Louis,  in  the  State  of  Missouri,  a  member  of  the  said 
order,  and  to  Aloysia  Jouve,  of  the  parish  of  Opnlonsas,  I  believe,  in  the  State  of 
Louisiana,  a  member  also  of  the  same  order,  to  have  and  to  hold  the  same  unto 
them,  jointly  and  not  severally,  that  is  to  say,  ea  joint  tenants,  so  that  all  and  sin- 
gular, the  property  hereby  devised  and  bequeathed  shall,  upon  the  death  of  either 
of  them,  the  said  Margaret  J,  GaUway  and  Ahysia  Jouve,  descend,  pass  and  b^ 
long  to  the  survivor  of  them  and  to  the  heirs  of  such  survivor  forever." 

If  we  have  arrived  at  a  correct  conchision  in  relation  to  the  nature  of  the  right 
conveyed  by  the  will,  then  the  instrument  cannot  oonfbrm  to  oar  laws  as  to  its 
provisions,  or  it  cannot  have  any  efl^t  The  testimony  of  two  lawyers  in 
Missonri  had  been  taken,  as  to  the  effect  of  the  instniment  One  holds  that  it 
creates  a  joint  tenan<7,  with  a  ooatingeot  remainder  over  to  the  survivor ;  the 


Digitized  by  VjOOQK 


NBW  ORLEANS,  JUNE.  1859.1  Uft 


V. 


other,  that  it  is  a  simple  joint  tenancy,  by  which  the  snrvivor  takes  the  whole 

estate.  In  the  one  case,  neither  can  defeat  the  contingent  remainder ;  in  the  other,      .   Osr. 

either  of  the  joint  tenants  may  defeat  the  right  of  survivorship  by  a  partition  or 

sale  of  the  property,  before  such  right  has  accrued  by  the  death  of  the  other 

party. 

As  the  instrument  must  have  its  effect  in  Louisiana,  if  at  all,  it  must  receive  its 
construction  by  reference  to  our  law.  By  the  language  of  the  will,  it  contains  a 
conditional  substitution.  The  predeceased  is  to  preserve  for  and  return  to  the 
survivor  the  one  undivided  half  of  the  property  bequeathed.  As  it  cannot  be 
known  before  the  event,  which  one-half  will  be  released  from  the  charge  by  the 
condition  annexed,  the  whole  property  is  tied  up  until  the  condition  happens. 

The  disposition  of  the  will,  therefore,  appears  to  us  to  be  prohibited  by  Article 
1507  of  the  Civil  Code. 

We  think,  judgment  must  be  rendered  in  favor  of  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed,  that 
there  be  judgment  in  favor  of  the  defendants,  and  against  the  demand  of  the  plain* 
tiffs,  and  that  the  defendants  recover  costs  in  both  courts. 


EmLE  Sainet  v.  Widow  Dughamp  et  al. 

A  conyeyod  to  B  a  boQ83  and  lot  for  the  sam  or  $6^00,  which  the  purchaser  obllgod  himself  to  pay 
to  the  seller  in  one  year  from  the  date  of  the  contract,  with  the  express  agreement,  however, 
that  the  purchaser,  his  heirs  or  ssslgns,  should  hare  the  right  to  prolong  the  payment  of  the  sum  of 
$5,500,  indoAnitJty  and  at  their  will,  on  pitying  tho  vendor  or  bis  hoirs  or  assigns,  interest  annually 
In  advance,  at  the  rote  of  seven  p  sr  cent,  pjr  annum — Hdd :  Ti)at  such  a  cont.*act  is  not  a  contract 
of  sale,  but  one  of  "  rent  of  lands,"  rente  foncUre  ou  bail  d  rente. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaudj  J. 
H.  H.    Taylor,  for  plaintiff  and  appellant     G,  LeGardeur  and  Jtdien 
Seghers,  for  defendants. 

Mbrrice,  C.  J.  The  facts  of  this  cose  are  correctly  stated  in  plaintiff's  brief, 
as  follows,  vis : 

*'  In  1832,  the  father  of  the  plaintiff  sold  to  Mr.  Bernard  Diuhamp,  a  house 
and  lot,  for  the  sum  of  $.^i,500,  with  the  stipulation  that  the  purchaser,  his  heira 
or  assigns,  should  have  the  right  to  prolong  the  payment  of  the  price,  indefinitely 
and  at  their  will,  on  paying  the  vendor,  his  heirs  or  assigns,  interest  in  advance, 
at  the  rate  of  seven  per  cent,  per  annum.  The  following  is  the  clause  referred 
to: 

'  La  presente  vente  est  faite  pour  et  moyennant  la  somme  de  cinq  mille  ein(| 
cents  piastres  que  I'acquereur  s*oblige  de  payer  au  vendeur  dans  un  an  it  partir 
de  ce  jour,  etant  express^ment  convenu  entre  les  parties  que  Tacqu^reur  aura  le 
droit  de  prolonger  indefiniment  et  it  sa  volonte,  lui,  ses  h^ritiers  on  ayans-cause 
le  remboursement  de  la  dite  somme  de  cinq  mille  cinq  cents  piastres,  en  payant 
an  vendeur  ou  it  ses  heritiers  ou  ayans-cause,  et  annuellement,  les  int^rftts  de  la 
dite  somme  sur  le  pied  de  sept  pour  cent  par  an  payable  d'avance  en  la  demeure 
du  vendeur  on  de  ses  heritiers  dans  Tetendne  de  cette  paroisse,  le  tout  ainsi  que 
Tacquereur  s'oblige.' 

'*  This  property  afterwards  passed  into  the  pOBMsdon  and  owmrship  of  Mr$.  t 
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^'o'»  'Ddphine  Ezemie  Macarty^  by  act  of  sale  from  Charles  Claibomet  (who  aoqoired 
OccEAiir.  by  mesne  conyeyances  from  Mr.  Bernard  Duchamp,)  before  CarlUe  Pof/odl,  dated 
^th  April,  1836.  Id  the  act  of  sale  to  Ezemie  Macarty,  is  the  following  ckose : 
*  The  balance  of  said  price  of  $5,500,  is  to  be  paid  in  the  obligation  which  the 
present  purchaser  hereby  takes  to  assume,  as  she  hereby  does  assume,  the  before 
recited  mortgage  in  favor  of  Emile  Sainet^  and  to  pay  unto  the  latter,  his  heirs 
CT  assigns,  to  the  acquittance  of  the  present  seller  and  all  other  preceding  vendors, 
the  full  amount  of  said  debt  of  1^5,500  in  capital  and  interest,  annually  in  adraooe, 
in  conformity  to  the  tenor  and  true  intent  and  meaning  of  the  before  recited  act  of 
mortgage,  in  favor  of  said  Emile  Sainet,  on  the  lOth  of  February,  1832.' 

"  The  present  plaintiff  became  the  owner  of  this  claim  by  purchase  at  probate 
sale  of  his  father's  estate. 

"  Bernard  Duchamp  died  in  1832,  soon  after  the  purchase,  leaving  a  large  es- 
tate, exceeding  the  sum  of  920,000  over  a  :d  above  his  debts. 
'  **  The  interest  not  having  been  paid  in  advance  for  the  year  1857,  according  to 
the  terms  of  the  agreement,  this  suit  is  brought  to  recover  the  price  bothagaiint 
the  widow  and  heirs  of  Bernard  Duchamp  and  Ezemie  Maearty,  who  assumed  the 
obligation  of  DucJtamp,  and  bound  herself  to  execute  the  same." 

It  is  conceded  by  counsel  on  both  sides,  that  the  contract  is  either  one  of  rent 
of  lands  or  annuity,  and  if  the  contract  were  to  be  construed  as  simply  a  sale, 
the  rights  of  the  plaintiff  under  it,  would  be  the  same  as  in  the  case  of  an  an- 
nuity. 

The  case,  therefore,  as  presented  by  counsel,  involves  only  a  comparison  of  the 
definitions  and  provisions  of  the  Code  of  1825,  in  reference  to  the  two  species  of 
contract. 

If  it  be  the  rente  fonciere,  a  tract  of  land,  or  other  immovable,  has  been  conveyed 
oy  one  party  to  the  other,  to  be  held  by  the  latter  as  owner,  bat  reserving  to  the 
former  an  annual  rent  of  a  certain  sum  of  money,  or  of  a  certain  quantity  of 
fruits  which  the  other  party  binds  himstlf  to  pay,    C.  C.  2750. 

Now,  the  contract  under  consideration,  has  but  one  of  the  qualities  called  for 
by  the  definition,  viz,  the  conveyance  of  a  tract  of  land.  It  is  wanting  in  this 
essential  particular,  viz :  There  is  no  reservation  of  an  annual  rent  of  a  certain 
sum  of  money  or  fruits,  which  Hu  other  party  fias  bound  himself  to  pay.  There 
is  no  obligatiou  on  the  part  of  the  vendee,  to  pay  the  rent  which  the  other  party 
could  inforce  by  an  action.  He  had  the  right  to  prolong  the  payment  of  the 
price  indefinitely  by  paying  the  seven  per  cent  interest  annually  in  advance.  The 
creditor,  therefore,  had  no  action  (distinct  from  his  demand  to  inforce  payment  of 
the  capital)  to  recover  the  annual  interest  upon  the  price  of  the  sale,  for  the  mo- 
ment the  interest  was  not  paid  in  advance,  the  condition  upon  which  the  capital 
was  to  be  exigible,  had  happened,  and  the  debt  (and  seven  per  cent  interest, 
which  it  seems  could  not  be  recovered  separately,)  was  demandablc.  10  Mart 
116. 

Now,  the  contract  of  rent  (where  it  exists)  is  a  real  contract,  and  follows  the 
property.  The  holder  of  the  property,  and  not  the  one  who  acquired  it  under 
the  contract,  if  he  has  sold  it,  is  responsible  for  the  rent  C.  C.  2758.  And 
this  rent  charge  being  inherent  in  the  property,  burthened  with  it,  is  itself  603- 
ceptible  of  being  mortgaged,  except  when  gratuitously  established.    C.  G.  2763. 

Now,  in  the  case  before  us,  what  right  did  the  vendor  acquire  by  the  sale 
which  he  could  mortgage  ?  He  could  not  demand  the  rent  by  suit,  for  it  was 
tntirely  optional  with  the  debtor,  whether  he  would  pay  it  in  advance  or  not. 
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There  was,  tikerefoie,  no  right,  in  the  language  of  the  Code,  "  inherent  to  the  pro-        94ikb 
perty,"  which  conld  be  mortgaged.    The  contract  of  rent  charge,  therefore,  did      Dpoump. 
not  exist. 

The  contract  of  annuity,  la  rente  constituce,  is  defined  by  the  Code,  to  be  a 
contract  by  which  one  party  delivers  to  another,  a  sum  of  money,  and  agrees  not 
to  reclaim  it  so  long  as  the  receiver  pays  the  rent  agreed  upon.    Art.  2764. 

Now,  the  contract  sued  upon,  is  precisely  the  contract  above  defined,  except 
in  the  single  particular,  that  it  has  been  brought  about  by  the  sale  of  land.  The 
sum  of  money  delivered,  has  been  produced  by  the  sale  of  a  tract  of  land.  This 
appears  to  us  in  no  manner  material,  for  the  land  is  supposed  to  be  converted  in- 
to money  in  all  sales  of  the  same,  and  the  notes  given  for  the  price  circulate  as 
commercial  paper  before  maturity,  without  reference  to  the  original  considera- 
tion. We  can  see,  therefore,  no  objection  to  the  manner  in  which  the  capital 
was  raised,  which  formed  the  rente  co}istituee.  Trop.  rente,  No.  647  ;  5  Martin, 
312.  Nor  can  it  any  manner  prejudice  the  contract,  because  it  is  accompanied 
by  a  mortgage  and  the  vendor's  privilege.  For  a  mortgage  may  be  given  to  se- 
care  the  fulfilment  of  any  obligation  whatever.  C.  C.  3258.  And  on  the  non- 
payment of  the  interest  in  advance,  after  the  expiration  of  one  year,  the  price 
was  demandable,  and,  therefore,  secured  by  the  vendor *s  privil^e. 

No  prescription  could  run,  for  the  plaintiff  had  no  cause  of  action  until  the 
breach  of  the  condition. 

.The  demand  in  warranty  is  well  founded  against  those  parties  who  have  pro- 
mised to  fulfil  the  obligations  of  the  original  vendee.  C.  P.  379 ;  Keane  v. 
Goldsmith,  Haber  &  Co.,  12  An.  560. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  now  proceeding  to  pronounce 
snch  judgment  as  ought  to  have  been  rendered  by  the  District  Court :  It  is  or- 
dered, adjudged  and  decreed,  that  the  plaintiff  do  have  and  recover  of  the  said 
widow  and  heirs  of  Bonard  Duckamp,  deceased,  the  sum  of  five  thousand,  five 
hundred  dollars,  with  seven  per  cent,  interest  thereon  per  annum,  from  the  10th 
day  of  February,  1857,  until  paid,  the  one-half  of  said  sum  and  interest  to  be 
paid  by  said  Widow  Rosalie  Pedesdaux  [Duchamp)  ;  and  one-sixth  part  thereof 
to  be  paid  by  each  of  said  heirs  of  Bernard  Duchamp,  viz,   one-sixth  of 
said  debt  and  interest,  by  said  Caroline  Durelt  one-sixth  by  Clarissa  Dvchamp, 
and  one-sixth  by  Adele  Duchamp,  the  same  being  their  virile  portions  of  said 
debt  and  interest.    And  it  is  further  ordered,  that  the  plaintiff  recover  judgment 
against  Ddphine  EuginSe  Macarty,  for  the  same  debt  of  five  thousand  five  hnn* 
dred  dollars,  with  seven  per  cent,  interest  thereon,  from  said  10th  day  of  Febru- 
ary, 1857,  until  paid,  upon  the  stipulation  pour  autrue,  the  plaintiff  being  entitled 
only  to  one  satisfaction  of  said  debt  and  interest;  and  in  the  event  said  debt  and 
interest,  or  costs,  or  any  part  thereof,  shall  be  paid  by  said  widow  and  heirs  of 
Duchamp,  to  the  plaintiff:  it  is  ordered,  that  they  have  judgment,  and  are  hereby 
authorized  to  issue  execution  for  the  same  amount  on  their  demand  in  warranty 
against  said  Macarty.    And  it  is  further  ordered,  that  said  Macarty  do  have 
judgment  for  said  85,500,  and  interest  thereon,  at  the  rate  of  seven  pLT  cent,  per 
annum,  from  said  10th  day  of  February,  1857,  until  paid  over,  against  said  Ade^ 
laide  Blondeau  and  Henriette  Blondeau,  each  for  their  virile  share  of  the  same. 
And  it  is  further  ordered,  that  the  plaintiff  recover  of  the  defendants  his  costs 
in  both  courts,  and  that  the  defendants  in  warranty  pay  the  costs  incidental  ta 
the  demand  IP  warranty  respectively. 
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Sinmr  CoLB,  J.,  diflsenting.    tn  1632,  the  father  of  the  plaintiff  sold  to  Bernard  i>ii- 

BocnJaiK  champ  a  honae  and  lot  for  the  sam  of  95|500,  with  the  stipulation  th»t  the  pur- 
chaser, his  heirs  or  assigns,  should  have  the  right  to  prolong  the  paymeot  of  the 
price  indefinitely  and  at  their  will,  on  paying  the  vendor,  his  heirs  or  assigm,  in- 
terest in  advance,  at  the  rate  of  seven  per  cent,  per  annum.  The  following  is  the 
clause  referred  to : 

**  La  presente  vente  est  faite  pour  et  moyennant  la  somme  de  cinq  mille  cinq 
cents  piastres,  que  Tacquereur  s'oblige  de  payer  au  vendeur  dans  an  an  k  partir 
de  ce  jour,  etant  expressement  convenu  entre  les  parties  que  Tacqa^reor  aura  le 
droit  de  prolonger  indeflniment  et  &  sa  volonte,  lui,  ses  h^ritiers  on  ayaos  came, 
le  remboursement  de  la  dite  somme  de  cinq  mille  cinq  cents  piastres,  en  payaot  aa 
vendeur  on  k  ses  heritiera  ou  ayans-cause,  et  annuellement,  les  inter^ts  de  la  dite 
somme  sur  le  pied  de  sept  pour  cent  par  an,  payable  d'avanoe,  en  la  demenre  da 
vendeur  ou  de  ses  heritiers  dans  I'^tendue  de  oette  paroisse,  le  toat  ainsi  qM 
Tacqu^reur  s*obIige." 

In  1836,  CharUt  Claiborne,  who  had  acquired  the  property  by  mesne  oooTey- 
ances,  from  the  succession  of  Duchamp,  sold  it  to  Ezimie  Macarty,  herein  called 
in  warranty  by  defendants,  for  the  price  of  97,800,  in  deduction  of  which  she  paid 
cash  $2,300,  and  for  the  balance  entered  into  the  following  engagement,  to-vit: 
**  The  balance  of  said  price,  to-wit,  95,500,  is  to  be  paid  in  the  obligation  which 
the  present  purchaser  takes,  to  assume,  as  she  hereby  does,  the  reversion  of  the 
before  r^^itcd  mortgage  in  favor  of  Emile  Saina,  and  to  pay  unto  the  latter,  hii 
heirs  or  assigns,  to  the  acquittance  of  Cla  borne  and  the  heirs  of  Duekampy  the 
full  amount  of  the  said  mortgage  in  capital  and  interest,  according  to  the  tenor 
and  true  intent  and  meaning  of  said  act  of  mortgage  from  the  late  Bernard  Du- 
champ  in  favor  of  the  late  Emile  Sainet,  of  the  10th  of  February.  1832." 

The  interest  not  having  been  paid  in  advance  for  the  year  1857,  according  to 
the  terms  of  the  contract,  this  suit  is  brought  against  the  widow  and  heire  of  Dm- 
champ  and  Ezemie  Macarty,  to  recover  from  them  the  whole  amount  of  the  capi- 
tal above  mentioned,  to-wit,  85.500. 

The  principal  question  is,  the  nature  of  the  contract  declared  on  :  is  it  a  "  con- 
tract of  rent "  (rente  fonciere),  or  a  "  contract  of  annuity  "  (rente  constitaee)  ? 

The  first  description  of  rent  did  not  exist  in  the  Code  of  1808,  and  is  derived 
mainly  from  Pothier's  Contrat  de  Bail  k  Rente  Foncifere.  Code  of  1808,  p.  408, 
Art.  33,  chap.  3  ;  Pothier,  Contrat  de  Bail  k  Rente,  cap.  1,  sees.  1  to  5. 

The  learned  jurists  of  the  Louisiana  bar  who  were  commissioned  in  1822,  for 
the  purpose  of  proposing  additions  and  amendments  to  the  Civil  Code  of  1808, 
say.  at  page  92  of  their  report : 

**  The  contract  of  rent  (rente  fonciere),  which  is  now  pretty  common  among  os, 
has  not  found  a  place  in  the  Code,  (that  of  1808).  We  have  thought  it  necessary 
to  supply  this  omission ,  and  to  include  under  a  single  title  both  rents  and  annaities^** 

They  accordingly  proposed  the  adoption  of  the  whole  title  of''  Rents  and  An- 
nuities," which  was,  on  their  suggestion,  incorporated  in  the  Code  of  1825,  as 
may  be  seen  from  Article  2749  to  2771  inclusive. 

The  essential  characteristics  of  the  contract  of  "  rente  foncifere,"  or  rent  of 
lands,  are,  that  one  of  the  parties  conveys  and  cedes  to  the  other,  in  perpetaity,  a 
tract  of  land,  or  any  other  immovable  property,  and  stipulates  that  the  latter 
shall  hold  it  as  owner,  but  reserving  to  the  former  an  annual  rent  of  a  certain 
sum  of  money,  or  of  a  certain  quantity  of  fruits,  which  the  other  party  binds  hinh> 
self  to  pay  him.    0.  C,  Arts.  2750,  2751. 
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The  act  passed  in  1832,  between  EmiU  Sainei  and  Bernard  Duchamp,  contains         tunmi 
these  essential  provisions  of  the  contract  of  rent  of  lands,  and  although  bearing      DvciIa». 
the  name  of  a  sale,  is  therefore  a  contract  of  '*  rent  of  land." 

The  law  of  this  contract  is,  that  the  property  remains  pexpetnally  subject  to 
the  rent,  into  whatsoever  hands  it  may  pass,  and  the  person  alienating  it  is  only 
answerable  for  the  arrears  which  became  dne  while  he  was  in  the  possession. 
C.  C,  Arts.  2757,  2758. 

As  the  properly  which  was  transferred  by  the  act  of  1632  to  Duchamp  is  not 
in  the  possession  of  any  of  the  parties  now  sued,  the  action  ought  to  have  been 
instituted  against  the  present  possessors  of  the  same,  as  the  present  defendants 
are  only  answerable  for  the  arrears  of  rent  which  became  dne  while  they  were  in 
possession,  and  there  is  no  all^^tion  that  they  did  not  fulfill  their  obligations  io 
this  respect    C.  0.  2758. 

Plaintiff  relies  on  the  case  of  Mayor  v.  DupUssiSt  5  M.  p.  309.  This  is  not 
applicable,  for  it  was  decided  in  the  year  1818,  previous  to  the  new  Code 
of  1825,  which  has  modified  and  added  to  the  law  analogous  to  the  action  at 
bar. 

It  is  objected,  that  the  contract  under  consideration  has  but  one  of  the  quali- 
ties called  for  by  the  definition  of  Article  2750  of  the  Civil  Code,  to-wit,  the 
conveyance  of  a  tract  of  land  Such  does  not  appear  to  be  the  case.  Article 
2750  declares,  *'  that  the  contract  of  rent  for  lands  is  a  contract  by  which  one  of 
the  parties  conveys  and  cedes  to  the  other  a  tract  of  land,  or  any  other  immova- 
ble property,  and  stipulates  that  the  latter  shall  hold  it  as  owner,  but  reserving 
to  the  former  an  annual  rent  of  a  certain  sum  of  money,  or  of  a  certain  quantity 
of  fruits,  which  the  other  party  binds  himself  to  pay  him." 

This  Article  reserves  to  the  obligee  "  an  annoal  rent  of  a  certain  sum  of 
money." 

If,  then,  a  certain  interest  upon  the  estimated  value  of  the  property  convened 
be  specified,  it  is  as  much  a  payment  of  rent,  as  if  a  particular  amount  were  spe- 
cified as  rent  And  indeed,  as  a  general  rule,  the  rents  of  houses  and  other  proper- 
ty represent  the  interest  of  the  capital  invested  in  such  bouses  or  property. 

Besides,  Article  2750  is  not  the  sole  one  that  treats  of  the  contract  of  rent, 
and  other  Articles  must  be  examined  to  comprehend  fully  the  subject 

Art.  2752  declares, "  that  a  contract  made,  bearing  the  name  of  a  sale,  in  which 
the  seller  does  not  stipulate  the  payment  of  the  price,  but  a  capital  bearing  in- 
terest forever,  is  a  contract  of  rent." 

The  sale  now  under  consideration  appears  to  be  embraced  in  this  Artido,  (ot 
the  property  is  valued  at  a  certain  price,  which  represents  the  capital,  and  it 
hears  interest  forever. 

It  is  also  objected,  that  there  is  no  obligation  on  the  part  of  the  vendee  to  pay 
the  rent,  which  the  other  party  could  enforce  by  an  action  distinct  from  his  de- 
mand to  enforce  payment  of  the  capital. 

It  is  true,  that  the  vendor  in  this  contract  has  the  right  of  demanding  the  capi- 
tal as  well  as  the  interest,  in  default  of  payment  of  the  interest,  and  that  the  iih 
terest  is  payable  in  advance ;  but  the  parties,  by  thus  changing  the  features  of 
their  contract,  on  immaterial  points,  from  those  o(  the  contract  of  rent  in  the 
Civil  Code,  have  not  destroyed  the  material  characteristics  of  the  contract  of  rent 
which  are  impressed  upon  their  act 

Besides,  the  vendor  would  have  the  privilege  of  waiving  the  right  of  demao4- 
lag  the  capita},  and  might  sue  for  the  iaterest  alone. 
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SARsr  The  clatise  in  the  sale  maklDg  the  capital  dae  at  once,  in  the  erent  the  interat 

be  not  paid,  is  made  for  the  benefit  of  the  vendor,  and  may  be  waived  by  him. 

The  essentia]  parts  of  the  contract  of  rent  are,  that  one  party  cedes  to  the  other 
in  perpetuity  a  tract  of  land,  or  any  other  immovable  property,  aod  agrees  that 
the  latter  shall  hold  it  as  owner,  but  reserving  to  the  former  an  annoal  rent  The 
Civil  Code  does  not  make  it  essential  that  the  rent  should  not  be  made  payable 
in  advance,  nor  that,  in  default  of  payment  of  the  rent,  the  capital  should  not  be 
exigible  at  once,  as  well  as  any  rent  that  might  be  due  at  the  commeocemeot  of 
the  suit.    C.  C.  2750,  2751. 

Art.  2762  declares  that,  "  the  rentor  has  for  the  payment  of  his  rent  a  right  of 
mortgage  on  the  property,  commencing  from  the  date  of  the  contract,  but  he  cbd- 
not  have  it  seized  and  sold,  unless  there  be  at  least  one  entire  year's  rent  doe." 

The  last  clause  is  a  mere  provision  of  the  law,  which  governs  in  the  abseooe  of 
any  modification  by  the  contracting  parties ;  it  is  not  a  prohibition,  and  like  loj 
other  right,  may  be  dispensed  with  by  the  lessee,  in  whose  favor  it  was  enacted. 

It  is  also  objected,  that  the  rent  charge  being  inherent  in  the  property  bar- 
theued  with  it,  is  itself  susceptible  of  being  mortgaged,  C.  C.  2763,  and  as  tlie 
rent  was  payable  in  advance,  there  is  nothing  to  mortgage. 

The  right  of  mortgage  given  by  this  Article  is  for  the  benefit  of  the  vendor, 
and  if  he  thinks  proper  to  mould  his  contract  so  that  it  cannot  be  enforced,  there 
is  nothing  in  the  law  to  prevent  him  from  so  doing. 

It  is  also  said,  that  this  is  a  contract  of  annuity.  Such  does  not  appear  to  be 
the  case,  for  the  contract  of  annuity  is  that  by  which  one  party  delivers  to  an- 
other a  sum  of  money,  and  agrees  not  to  reclaim  it  so  long  as  the  receiver  pajs 
the  rent  agreed  upon.    C.  C.  2764. 

In  the  present  case,  neither  money  nor  noies  were  given.  By  the  sale,  a  houe 
and  lot  were  sold  for  a  certain  sum,  which  was  not  payable  as  long  as  the  vendee 
would  pay  a  certain  interest  in  advance.     C.  C.  2752. 

The  essential  distinction  between  the  contract  of  annuity  and  that  of  rent  li, 
that  in  the  former  a  sum  of  money  is  delivered,  in  the  latter  a  tract  of  land  or 
any  other  immovable  property  is  conveyed.    C.  C.  2764,  2750. 

In  the  present  case,  the  vendor  ceded  the  land,  and  the  vendee  was,  in  a  oertain 
event,  to  pay  in  money  the  price  of  the  land.  The  vendor  did  not  deliver  any 
money  upon  which  he  was  to  receive  interest,  and  the  vendee  agreed  to  pay  in- 
terest, not  upon  money,  but  upon  land. 

The  argument,  that  the  land  ceded  was  in  reality  money,  because  it  represented 
a  certain  value  in  money,  would,  if  it  were  valid,  prevent  a  contract  of  rent  from 
ever  being  made,  for  the  value  of  the  property  is  specified  in  the  contract  of  rent, 
or  if  there  has  been  no  valuation,  the  rent  is  considered  as  fixed  at  the  rate  of  six 
per  cent,  on  the  value.    C.  C.  2760,  2761. 

I  am  also  of  opinion,  that  in  the  sale  by  Claiborne  to  Ezemie  Macarty,  she  did 
not  render  herself  personally  responsible  in  such  a  manner,  that  if  she  alienated 
the  property,  she  would  still  be  liable  for  the  mortgage,  but  only  bound  herself 
whilst  in  possession  of  the  property  to  fulfill  the  obligations  incumbent  opoo  her, 
nnder  the  law  of  the  contract  of  "  rent  of  land,"  for  in  the  act  of  sale  it  is  ex- 
pressly specified,  that  she  assumes  the  reversion  of  the  mortgage,  and  agree*  to 
pay  the  same  "  according  to  the  tenor  and  true  intent  and  meaning  rfsaid  ad  cf 
mortgage  from  the  late  Bernard  Duchamp  in  favor  of  the  late  Emik  Saindy  of 
the  10th  of  February.  1832." 

Her  intention  was,  therefore,  to  submit  herself  to  thesameobligatioDiMto 
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the  mortgage,  as  Duchamp  was  nnder  to  Sainet ;  and  as  Duchamp  was  only  bound 

for  the  same  in  the  event  of  not  paying  the  rent,  and  only  whilst  he  was  in  pos-      Uvdumf. 

session  of  the  property,  except  for  the  arrears  which  became  due  while  he  was  in 

the  possession,  so  in  like  manner  is  she  subject  to  similar  obligations.    G.  C. 

2758 ;  1  An.,  Succession  of  Canonge, 

The  intention  of  the  parties  to  this  sale  is  also  shown  by  the  declaration  there- 
in, that  the  "  reversion  of  this  mortgage  had  been  assumed  by  the  several  pur- 
chasers under  the  said  Bernard  Duchamp  down  to  the  present  seller." 

In  the  sale  from  Ezemie  Macarty  to  the  widow,  BhndeaUt  the  latter  also  as- 
sumed the  same  obligations  to  assume  and  to  pay  the  said  mortgage  to  the 
acquittance  of  the  present  seller  and  all  other  preceding  parties  that  the  former 
assumed  and  promised  to  pay  in  her  purchase  from  Claiborne,  An  examination 
of  the  various  acts  of  sale  shows  clearly  that  she  did  not  subject  herself  to  any 
other  personal  obligation  than  that  of  paying  the  mortgage,  in  the  event  she  did 
not  pay  the  rent  whilst  the  property  was  in  her  possession. 

The  contract  under  consideration  caimot  be  considered  a  sale,  for  it  is  essential 
to  a  sale  that  there  should  be  a  fixed  price.  But  if  this  price  may  never  be  exi- 
gible, then  it  is  the  same  as  if  there  were  no  price.  In  this  case,  as  long  as  the 
interest  was  paid  in  advance,  the  five  thousand  five  hundred  dollars  were  not  de- 
mandable.  It  seems  to  me,  that  the  nature  of  a  sale  requires  that  the  price  should 
become  due  at  some  period  of  time,  however  remote.  But  in  this  case,  the  price 
may  never  become  due,  if  the  interest  be  punctually  paid. 

Besides,  if  a  contract  of  this  nature  could  be  considered  a  sale,  it  could  act  with 
much  hardship  upon  parties.  A  buys  a  house  for  ten  thousand  dollars,  which 
are  not  to  be  paid  as  long  as  seven  per  cent,  interest  upon  that  sum  is  paid  every 
year  in  advance.  He  keeps  the  house  and  has  the  use  of  it  for  one  year,  then 
Bells  it  to  B.  The  latter  pays  the  interest  in  advance  annually,  for  thirty  years, 
and  then,  when  the  property  has  decayed,  and  is  comparatively  worthless,  he 
refuses  to  pay  the  annual  interest. 

It  would  be  very  hard,  at  the  expiration  of  thirty  years,  to  make  A  liable  for 
the  whole  price  of  the  house,  when  he  had  enjoyed  it  but  for  one  year,  and  when 
he  might  never  be  able  to  get  back  the  money  from  J9,  who  might  be  insolvent 

In  the  present  case,  Ezimie  Macarty  bought  this  property  on  the  7th  of  April, 
1836,  and  sold  it  on  the  29th  November,  1837,  and  this  suit  was  brought  on  the 
20th  April,  1857. 

When,  therefore,  the  nature  of  the  contract  under  consideration  and  the  inten- 
tions of  the  parties  are  weighed,  it  appears  to  me  that  this  contract  can  with 
more  propriety  be  declared  ont^  of  rent,  than  either  a  sale  or  annuity. 

The  judgment  of  the  District  Court  was  for  defendants,  reserving  to  the  plain- 
tiff  his  right  against  the  present  possessors  of  the  property. 

I  am  of  opinion,  the  judgment  ought  to  be  afi&rmed. 

BucBAVAS,  J.,  concurs  in  this  opinion. 


Same  Case — On  a  Re-hbabino. 

Julien  Seghers,  on  a  re-hearing,  argued  as  follows  : 

It  is  to  be  remarked,  that  in  the  Code  of  1825,  the  contract  of  rente  foneiere 
was  made  on  purpose  to  be  in  conformity  with  the  usages  of  Louisiana,  and  dif* 
fera  from  the  doctrine  of  Pothier  by  the  introduction  of  Artieles  2752  and  2759, 
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&ncR         which  make  it  a  contract  mi  generis,  peculiar  to  oar  laws  and  mago,  and  not 
DtrcsAJir.       exactly  in  accordance  with  the  old  Preach  law,  which  existed  anterior  to  the 
P  ranch  revolution. 

An  annuity  or  rente  constUuee  exists  only  when  a  sum  of  money  is  delivered ; 
but  where  real  estate  is  conveyed,  and,  by  express  ag^reemcnt,  the  price  is  con- 
verted into  a  capital  bearing  interest  forever,  as  in  this  case,  then  the  contract  is, 
to  all  intents  and  purposes,  a  contract  of  rent  (rente  fmicme)^  and  the  debtor 
not  liable  for  the  rent  that  becomes  due  after  he  has  alienated  the  property. 

But  it  is  contended,  that  the  contract  under  consideration  has  but  one  of  the 
qualities  called  for  by  the  definition,  viz :  the  conveyance  of  a  tract  of  land ;  and 
that  it  is  wanting  in  this  essential  particular,  viz  :  there  is  no  reservation  of  the 
annual  rent  of  a  certain  sum  of  money,  wtiich  the  other  party  has  bound  ktmself 
to  pay. 

In  my  humble  opinion,  this  statement  is  clearly  erroneous,  and  in  open  cootia- 
diction  with  the  very  wording  of  the  original  act,  which  reads  as  follows  : 
.  "  La  presente  vente  est  I'aite  pour  et  moyennant  la  somme  de  ***  ;  etant  ex- 
pressement  convenu  entre  les  parties  que  I'acquereur  aura  le  droit  de  prolongs 
indefiniment  et  &  sa  volonte,  lui,  ses  her i tiers  et  ayans-cause,  le  remboaraement, 
en  payant  au  vendeur  ou  ii  ses  henticrs  ou  ayans-cause,  annuellement,  iea  intereti 
de  la  dite  somme,  sur  le  pied  de  sept  pour  cent  par  an,  payable  d'avance  ♦*♦ ;  It 
tout  ainsi  que  I'acquireur  s'obUge,  ( To  all  which  stipulations  the  purchaser  binds 
himself.) 

Of  course,  it  is  very  plain  to  me,  that  all  the  reasoning  based  upon  the  want  of 
obligation  on  the  part  of  the  vendee,  falls  to  the  ground. 

Besides,  Article  2750  is  not  the  sole  one  that  treats  of  the  contract  of  rent,  and 
other  Articles  must  be  examined  to  comprehend  fully  this  object. 

Article  2752  declares  that  a  contract  made  bearing  the  name  of  a  sale,  ia 
which  the  seller  does  not  stipulate  the  payment  of  the  price,  bat  a  capital  bearia|^ 
interest  forever,  is  a  contract  of  rent. 

I'be  sale  now  under  consideration  appears  to  be  embraced  in  this  Article,  for 
the  property  is  valued  at  a  certain  price,  which  represents  the  capital,  and  it 
bears  interest  forever. 

It  is  also  objected,  that  there  is  no  obligation  on  the  part  of  the  vendee  to  pay 
the  rent,  which  the  other  party  could  enforce  by  an  action  distinct  from  his  de- 
mand to  enforce  payment  of  the  capital. 

It  is  true,  answers  Mr.  Justice  Cole,  that  the  vendor  in  the  contract  has  the 
right  of  demanding  the  capital  as  well  as  the  interest,  in  defiuilt  of  payment  of 
the  interest,  and  that  the  interest  is  payable  in  advance ;  but  the  parties^  by  thus 
changing  the  features  of  their  contract,  on  immalerial  points,  from  those  of  ihe 
contract  of  rent  in  the  Civil  Code,  have  not  destroyed  the  material  characteris- 
tics of  the  contract  of  rent  which  are  impressed  upon  this  act 

Besides,  the  vendor  woidd  have  the  privilege  of  waiving  the  right  of  demand- 
ing the  capital,  and  might  sue  for  the  interest  alone. 

1'he  clause  in  the  sale  making  the  capital  due  at  once  in  the  event  the  interest 
be  not  paid,  is  made  for  the  benefit  of  the  vendor,  and  may  be  waived  by  him. 

The  essential  parts  of  the  contract  of  rent  are,  that  one  party  cedes  to  the 
other  in  perpetuity  a  tract  of  land,  or  any  other  immovable  property,  and  agrees 
that  the  latter  shall  hold  it  as  owner,  but  reserving  to  the  former  an  annual  rent 
The  Civil  Code  does  not  make  it  essential  that  the  rent  should  not  be  made  pay- 
able in  advance,  nor  that  in  default  of  payment  of  the  rent,  the  capital  sboold  not 
be  exigible  at  once,  as  well  as  any  rent  that  might  be  due  at  the  commeDcemeDt 
of  the  suit     C.  C.  2750,  2751. 

It  has  been  finally  objected,  that  the  rent  charge  being  inherent  in  the  property 
burthened  with  it,  is  itself  susceptible  of  being  mortgaged,  0.  C.  2763,  and  as  the 
rent  was  payable  in  advance,  there  is  nothing  to  mortgage. 

The  right  of  mortgage  given  by  this  Article  is  for  the  benefit  of  the  vendor, 
af&d  if  he  thinks  proper  to  mould  his  contract  so  that  it  cannot  be  enforced,  there 
is  nothing  in  the  law  to  prevent  him  from  so  doing. 

In  conclusion,  I  beg  leave  to  quote  a  few  passages  from  a  very  old  book,  vis : 
**  Dictionnaire  de  Droit  et  de  Pratique,  par  Claude-Joseph  De  h  erriere.  Paris, 
1754."  Both  this  author  and  Pothier  agree  with  the  Civil  Code  of  1825 ;  bat 
our  Code  differs  from  their  doctrine  by  the  introduction  of  Articles  2752  and 
2759,  which  add  some  new  features  to  the  rente  fonciere. 

Perriere,  speaking  of  the  ba^  a  rente,  says  :  "  c*est  ua  eontrat  par  leqad  lo  pro- 
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prietaire  d'une  malsoD  on  d'an  heritage  se  demet  et  se  dessaisit  enti^rement  k  per- 
petaite  de  toute  sa  propriete,  et  la  transfere  en  la  personne  da  preneur,  pour  en       Deauiit. 
jouir,  comme  il  fesait,  moyeDnant  ane  certaine  pensioD  payable  par  chaqne  annee, 
8oit  en  argent,  on  en  grain,  ou  aatres  especes." 

"  Cette  rente  est  appellee  fonciere,  parce  au'elle  est  dUe  pour  raison  dn  fonds. 
et  en  tient  lien  an  bailleur ;  k  la  difference  de  la  rente  constituee,  qui  est  simple- 
ment  constituee  k  prix  d'argent." 

"  Cette  rente  de  bail  d'heritage  est  plus  reelle  que  personnelle,  parceque  c'est 
nne  charge  qui  est  imposee  snr  la  chose ;  ensorte  qu'elle  suit  le  possesseur,  ce  qui 
&it  que  la  chose  ne  peat  6tre  transferee  qn'k  la  charge  de  cette  rente.  De  ce 
mdme  principe  il  s'en  suit  que  le  preneur  n'est  tenu  de  payer  cette  rente  que  tant 
qu'il  est  detenteur  de  I'heritage." 

The  principal  changes  introduced  by  our  Code  are,  first,  that  the  rent  charge 
which  by  the  old  French  law  was  perpetual,  is  now  essentially  redeemable.  Art. 
2759 ;  and  2dly,  that  a  contract  made  bearing  the  name  of  a  sale  may  be  now, 
nevertheless,  a  contract  of  rent.  "  G'est  un  contrat  fait  sous  le  nom  de  vente, 
dans  lequel  un  prix  est  mentionne,  mats  ran  n*exige  point  le  paiement  de  ce  prix  ; 
an  contraire,  on  en  fait  un  capital  portant  inter^t  k  perpetuite.  C'est  done  un 
bail  k  rente  d'apres  le  Code,  et  non  pas  un  contrat  de  rente  constituee.  La  cour 
doit  faire  attention  que  notre  Code  est  plus  clair  et  plus  explicite  que  les  ancien- 
nes  coutumes  franfaises,  commentees  par  Pothier  et  Ferriere.  L'article  2752  est 
positif." 

YooRHiKS,  J.  In  oar  former  opinion  given  in  this  case,  we  held  ttat  the  con- 
tract under  consideration  was  au  annuity,  whilst  the  minority  of  the  court  treated 
it  as  a  rent  of  land, — rente  fonciere  ou  hail  a  rente. 

This  was  a  sale  of  real  estate  made  for  the  sum  of  $5500,  payable  one  year  after 
date,  it  being  stipulated  that  the  vendee  had  the  right,  at  his  option,  to  postpone 
the  payment  of  this  sum  indefinitely,  upon  accounting  for  the  interest  at  the  rate 
of  seven  per  cent  yearly  in  advance. 

There  was  no  delivery  of  a  sum  of  money  by  the  creditor  to  the  debtor ;  nor 
any  stipulation  not  to  reclaim  tf,  so  long  as  the  receiver  paid  the  rent,  consequently 
the  contract  in  question  is  not  one  of  annuity.  G.  G.  2764.  Even  had  a  note 
been  delivered  by  the  vendee  to  the  vendor,  the  result  would  not  have  been  differ- 
ent in  this  respect.  But,  at  all  events,  no  note  was  produced ;  and,  in  fact,  none 
was  ever  given. 

Under  the  Articles  2750,  2751,  2752  and  2759  of  the  Civil  Code,  the  contract 
was  one  of  rent, — rente  fonciere.  There  was  an  immovable  property  conveyed ; 
and  it  was  stipulated  that  the  trasferree  should  hold  as  owner;  that  a  cei-tain 
quantity  of  f raits  should  be  paid  annually,  and  that  the  conveyance  was  made  in 
perpetuity.  It  is  true  that  it  was  agreed  that  the  price  should  be  paid  in  one 
year,  but  at  the  same  time  the  parties  agreed  that  the  vendee  had  the  right  to  de- 
cline forever  paying  this  amount,  on  condition  of  paying  interest  in  advance, 
thereby  establishing  a  capital  bearing  interest  forever. 

The  Code  says :  "  A  contract  of  sale,  in  which  it  is  stipulated  that  the  price 
shall  be  paid  at  a  future  time,  but  that  it  bears  interest  from  the  day  of  sale,  is 
not  a  contract  of  rent.  On  the  contrary,  a  contract  made,  bearing  the  name  of 
a  sale,  in  which  the  seller  does  not  stipulate  the  payment  of  the  price,  but  a  cap{- 
tal  bearing  interest  forever,  is  a  contract  of  rent."    C.  C.  2752. 

The  stipulation  to  pay  the  principal,  in  case  the  interest  remained  unpaid,  is 
merely  a  mode  adopted  by  the  parties  to  redeem  the  rent  charge ;  for,  says  the 
Code:  "The rent  charge,  although  stipulated  to  be  perpetual,  is  essentially  re- 
deemable ;  but  the  seller  may  determine  the  terms  of  the  redemption,  and  stipu- 
late that  it  shall  not  take  place  until  after  a  certain  time,  which  can  never  exceed 
thirty  years."  0.0.2759. 
The  objection  raised,  under  the  provisions  of  Articles  2762  and  2763  of  the 
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Civil  Code,  that  in  the  case  at  bar,  the  rent  charge  would  not  be  soseefiible  of 

mortgage,  or  liable  to  seizure  and  sale,  because  tlie  interest  was  required  to  be 
paid  in  advance,  involves  a  confosion  of  ideas  and  a  petition  of  principle.  It  is 
the  rent  charge,  which  is  an  immovable,  that  is  susceptible  of  mortgaf^  and  not 
the  revenues  accruing  annually.  C.  G.  2763.  In  the  second  place,  altboogb  it  be 
true  that  the  rentor  cannot  have  the  property  seized  and  sold,  unless  there  be  due 
at  least  one  entire  year's  rent,  it  does  not  follow  that  he  is  bound  to  wut  for  tbe 
expiration  of  the  year  to  do  so,  if  the  yearly  rent  falls  due  in  advance.  It  is  bo 
answer  to  say  that  the  plaintiff  could  not  seize  the  property  in  questioD  for  the 
payment  of  the  yearly  rent,  because  the  owner  of  the  land  might  pat  an  end  to 
the  contract  of  rent, — rente  fonciere.hj  paying  the  capital.  The  right  of  redenip- 
tion  is  not  incompatible  with  the  existence  of  the  rent  charge ;  on  the  contrair, 
the  Code  says  this  contract,  *'  although  stipulated  to  be  perpetual,  is  essentialif 
redeemable."    C.  C.  2759.    8  L.  286,  Clark's  heirs  v.  Christ's  Churdu 

It  is  suggested  that  there  is,  on  the  part  of  the  vendee,  no  legal  obligatioo  to 
pay  interest  to  the  vendor,  because  its  payment  being  left  at  the  will  of  the  obligor, 
the  condition  is  potestative,  and  therefore  null  and  void  under  Art.  2029  C.  C 

The  plaintiff  in  his  petition,  however,  does  not  take  this  view  of  the  case ;  he 
prays  that  the  stipulated  interest  be  allowed  by  the  court  In  this  respect,  he 
has  given  a  correct  interpretation  to  the  contract;  it  is  proper  to  state  that  it 
was  not  the  payment  of  interest,  that  was  left  at  the  wiU  or  option  of  tbe  vemlee, 
but  the  indefinite  postponement  of  the  payment  of  the  capital  on  cooditioo  of 
paying  in  advance  the  yearly  interest  The  contract  states  express  that  it  is 
agreed  between  the  parlies :  *'  que  Tacquereur  aura  le  droit,  de  prolonger,  inde- 
finiment  et  &  sa  volonte,  lui,  ses  heritiers  ou  ayans-cause,  le  remboursemeDt  de  la 
dite  somme  de  85500,  en  payant  an  vendeur,  ou  &  ses  heritiers,  ou  ayans^canse. 
annuellement,  les  interets  de  la  dite  somme  sur  le  pied  de  sept  pour  cent  payable 
d'avance."  In  the  absence  of  any  stipulation  to  pay  interest,  the  property  being 
productive  of  fruits,  the  vendor  would  be  entitled  to  legal  interest ;  bat  the  par- 
ties have  stipulated  a  rate  of  interest,  and  such  is  their  own  interpretatkm  of  it 
in  the  pleadings. 

It  is  out  of  the  question  to  hold  the  contract  to  be  an  annuity,  and  at  the  saine 
time  raise  the  objection  to  its  being  a  rente  foneiere,  that  there  is  no  legal  obliga- 
tion to  pay  the  interest  If  the  objection  be  well  founded,  it  is  &tal  as  moeh  to 
the  one  as  to  the  other.  The  truth  is  that  there  is  but  one  alternative ;  it  is  either 
a  rent  charge  or  an  ordinary  contract  of  sale.  In  either  hypothesis,  the  doctrine 
held  by  this  court,  in  its  former  opinion,  is  evidently  erroneous. 

After  a  thorough  investigation  of  this  case,  we  have  come  to  the  condnaoa 
to  reverse  our  former  opinion,  in  order  to  adopt  the  views  developed  in  tbe  dis- 
senting opinion  of  Mr.  Justice  Cole. 

It  is,  therefore,  ordered  and  decreed-  that  our  former  judgment  be  avoided  and 
annulled,  and  that  the  judgment  of  the  District  Court  be  affirmed,  with  costs. 

Land,  J.,  dissenting.  The  ancestor  of  the  pkintiff,  sold  to  Bernard  Ihuhamp 
a  house  and  lot  for  the  price  of  $5500,  which  the  purchaser  obligated  himself  to 
pay  to  the  vendor,  at  the  end  of  one  year  from  the  date  qf  ih€  saU.  And  it  was 
agreed  between  the  parties,  that  the  purchaser  should  have  the  right  to  proloDg 
the  payment  of  the  price  indefinitely  and  at  his  will,  on  paying  to  the  vendor  in- 
terest in  advance  at  the  rate  of  seven  per  cent,  per  anoum.  This  stipalation  was 
made  to  extend  to  the  heirs  and  assigns  of  the  party.  Withoat  this  stipalatioD 
the  contract  would  be  a  pure  and  simple  sale,  at  the  prioe  of  S5500,  payable  at 
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the  end  of  the  year.    The  diflScalties  of  the  case,  therefore,  spring  ont  of  the 
stipolaHon  as  to  the  paynient  of  interest,  which  has  been  made  a  part  of  the      jutaumr. 
contract. 

The  diflference  between  the  Bale,  and  the  agreemtnt  to  pay  interest,  is  very  radi- 
cal. The  sale  is  absolute,  and  conveys  the  title  nnconditionally,  and  binds  the 
Tendee  to  pay  the  price.  Tlie  agreement  to  pay  interest  does  not  affect  the  title 
conveyed  to  the  vendee,  nor  does  it  affect  his  absolute  obligation  to  pay  the  price — 
bat  granted  to  him  a  right  to  postpone  the  payment  of  the  price,  an  the  condition  of 
the  payment  of  interest  in  advance — which  right  he  couid  exercise,  or  not,  at  his 
own  will  or  pieasure,  under  the  express  stipulations  of  the  agreement. 

The  agreement  to  pay  interest  was,  therefore,  contracted  on  a  potestative  condition , 
and  gave  to  the  vendor  no  right  of  action  for  its  recovery,  and  was  in  itself  void. 
C.  C.  2029. 

Pother  says :  "  It  is  of  the  essence  of  agreements,  which  consist  in  promising 
something,  that  they  shoald  prodace  an  obligation  in  the  party  making  the  pro- 
mise  to  discharge  it ;  hence  it  follows,  that  nothing  can  be  more  contradictory  to 
such  an  obligation  than  an  entire  libeiiy  in  tlie  party  making  the  promise  to  per^ 
form  it,  or  not,  as  he  may  please.  An  agreement  giving  such  entire  liberty  would 
be  absolutely  void  for  want  of  obligation.  If,  therefore,  I  agree  with  you  to  give 
you  something,  in  case  I  please,  such  an  agreement  is  absolutely  void."  PoUiier 
on  Obligations,  sec.  VII.  No.  47. 

Article  2019  of  the  Civil  Code,  is  in  these  words : 

**  The  potestative  condition  is  that  which  makes  the  execution  of  the  agree- 
ment depend  on  an  event,  which  it  is  in  the  power  of  the  one  or  the  other  of  the 
contracting  parties  to  bring  about,  or  to  hinder.  And  Article  2029  declares 
that  every  obligation  is  null  that  has  been  contracted  cm  a  potestative  condition 
on  the  part  of  him  toho  binds  himself," 

Now,  on  what  event  was  the  postponement  of  the  payment  of  the  price  made 
to  depend  ?  It  was  on  the  payment  of  interest  in  advance  by  the  vendee,  and 
this  payment  of  interest  was,  under  the  express  terms  of  the  agreement,  at  his  en- 
tire will  and  pleasure,  (k  sa  voleute).  Such  an  obligation  or  agreement  is  not 
only  declared  by  Pothier,  but  by  our  Civil  Code,  to  be  absolutely  void. 

Can  it  then  be  said  that  the  vendor  had  a  right  of  action  for  the  recovery  of 
the  interest?  Can  a  void  obligation  be  made  the  foundation  of  an  action,  and 
become  the  basis  of  a  judgment  of  a  court  of  law,  or  can  a  party  be  bound  by 
an  obligation,  which  the  law  declares  void? 

The  agreement  to  postpone  the  payment  of  the  price,  being  contracted  on  a 
potestative  condition  and  consequently  void,  created  no  legal  obligation  to  pay 
the  interest,  nor  gave  any  right  of  action  for  its  recovery.  C.  C.  1750,  1753. 
To  constitute  the  contract  of  rent,  it  is  essential  that  the  rentee  should  legally 
bind  himself  to  pay  the  interest,  or  rent.  Article  2750  of  the  Code,  declares  that 
the  contract  of  rent  for  lands,  is  a  contract  by  which  one  of  the  parties  conveys 
and  cedes  to  another  a  tract  of  land,  or  other  immovable  property,  and  stipu- 
lates that  the  latter  shall  hold  it  as  owner,  but  reserving  to  the  former  an  annual 
rent  of  a  certain  sum  of  money,  or  of  a  certain  quantity  of  fruits,  v^ich  the  other 
party  binds  himself  to  pay  to  him. 

If,  therefore,  the  contract  in  this  case  is  one  of  rent,  we  have  before  us  a  rentee 
in  possession  of  the  land  conveyed,  who  has  contracted  no  legal  obligation  to  pay 
the  rent,  and  against  whom  no  action  lies  for  its  recovery. 

Again.    As  a  eonseqaeace  of  a  contract  of  rent,  the  rtti/or  has  a  rightotmort- 
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aAorn         gage  on  the  property  oooveyed,  for  the  pajmeot  of  his  rent,  and  the  rent  itsdfit 
Duciuxr.       suscepttbU  of  being  mortgagetl  by  him,    G.  G.  2762,  2763. 

Now,  if  the  obligation  to  pay  interest  in  the  contract  before  the  coart,  is  Toid, 
as  a  principal  obiigationt  how  can  the  accessory  right  of  mortgage  attach  to  it, 
or  the  rent  stipulated  to  be  paid  by  it,  be  susceptible  of  mortgage? 

The  contract,  therefore,  viewed  as  one  of  rent,  is  toanting  in  an  essential  reqw- 
site,  to-wit :  a  legal  obligation  on  the  part  of  the  rentee  to  pay  the  rent,  and  a 
right  of  action,  as  a  consequence  on  the  part  of  the  rentor.  In  the  abaeooe  of 
these  essential  requisites,  the  contract  cannot  be  interpreted  or  oonstmed  to  be  OM 
of  rent,  and  as  such  enforced. 

It  is  to  be  observed  that  the  purchaser  did  not  even  bind  hvmsdf  to  pay  the 
interest,  but  that  it  was  agreed  between  the  parties,  that  he  should  have  the  ri^ 
to  do  so  if  he  pleased,  and  thereby  postpone  the  payment  of  the  price.  It  is, 
therefore,  difficult  to  affirm  as  a  legal  proposition,  that  the  non-payment  of  ioierest 
would  be  a  violation  of  his  contract. 

Whether  the  contract  is  one  of  annuity  or  sale,  with  a  privilege  gpraoted  to  the 
vendee  of  postponing  at  his  pleasure  the  payment  of  the  price  by  the  payment  of 
interest  in  advance,  it  is  unnecessary  now  to  consider,  as  the  agreement  has  been 
considered  in  argument  as  an  annuity  or  rent  charge.  In  my  opinion,  it  is  not 
ooe  of  rent,  and  therefore  see  no  reason  to  reverse  the  judgment  of  the  court 
heretofore  pronounced,  and  to  declare  the  contract  one  of  rent,  and  not  a  coniraet 
of  annuity. 

Merrick,  G.  J.,  dissenting.  In  addition  to  what  is  said  by  Mr.  Justice  Land, 
and  was  formerly  said  by  a  majority  of  the  court,  there  is  another  view  which  may 
be  taken  of  this  case.  If  the  suit  presents  a  case  of  rente  fonciere,  then  the 
vendee  incurred  no  personal  obligation  to  pay  the  interest  upon  the  $5,500,  the 
price  of  the  sale,  independent  of  his  possession  of  the  property,  but  the  oblig»> 
tion  to  pay  the  interest  was  impressed  upon  the  thing  itself,  and  the  vendor  re> 
tained  in  its  place  a  right  upon  the  thing,  a  jus  in  re.  Now,  when  we  look  at 
the  contract,  we  shall  find,  that  the  vendee  personally  assumed  the  price  of  tiie 
sale.    The  language  is  : 

"  The  present  sale  is  made  for  and  in  consideratien  of  85,500,  which  the  pur- 
chaser binds  himself  to  pay  to  the  vendor  in  one  year  from  this  date,  it  being  ex- 
pressly agreed  between  the  parties,  that  the  purchaser  shall  have  the  right  of  pro> 
longing  indefinitely  at  his  will,  to  him,  his  heirs  or  assigns,  the  reimbursement  of 
the  said  sum  of  95.500,  by  paying  to  the  vendor,  his  heirs  or  assigns,  and  anno* 
ally,  interest  at  the  rate  of  seven  per  cent,  per  annum,  payable  in  advance,  at 
the  domicil  of  the  vendor,  or  his  heirs,  any  where  in  the  parish ;  for  all  whick 
the  purchaser  hereby  binds  himself." 

Now,  who  bound  himself  to  pay  the  price  ?  The  answer  of  the  contract  ia, 
the  vendee  in  person.    When  did  he  bind  himself  to  pay  the  price  ? 

The  contract  says,  in  one  year,  or  at  farthest,  whenever  after  that  period,  Hie 
interest  shall  not  be  paid  in  advance. 

Then  here,  is  unquestionally  a  personal  obligation  binding  upon  the  vendor  to 
pay  the  price  of  the  property.  He  does  not  undertake  to  bind  the  land.  Noth- 
ing is  reserved  out  of  the  land.  There  is  no  partial  dismemberment  of  the  pro- 
perty, but  the  whole,  the  dominium,  passes  to  the  vendee.  Hence,  the  vendor 
has  retained  no  real  right  in  the  property,  which  he  can  sell  or  mortgage.  All 
that  he  has  is  the  personal  obligation  of  the  vendee  to  pay,  (as  he  has  promisedj 
and  a  mortgage  and  vendor's  privilege  to  secure  the  payment  of  the  prior. 
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-  A  comparison  of  the  contract  ander  consideration,  with  each  and  all  of  the        Sadir 
Articles  of  the  Code  on  the  subject  of  the  rente  fonciere,  has  failed  to  enable  me      Dcoump* 
to  discover  the  essentials  required  for  such  contract. 

Pothier  says,  that  **  it  is  </  tke  essence  of  the  rente  foneiere,  that  the  vendor 
(bailleur)  shall  reserve  in  the  property  a  right  of  annual  and  perpetual  rent,  if  the 
contract  is  in  perpetuity  ;  or  for  the  time  it  ought  to  continue,  if  it  is  only  made 
for  a  certain  time." 

In  another  place,  he  says :  "  As  in  the  contract  of  -sale,  the  price  mast  be  cer- 
tain and  determinate.  So  in  the  contract  of  rent  charge,  the  rent  which  the  ven- 
dor (bailleur)  reserve's  in  the  property,  must  be  certain  and  determinate.  It  is 
for  this  reason,  that  if  it  is  said  by  the  contract  that  such  a  piece  of  land  is 
charged  with  a  rent  without  siying  for  how  much ;  or  if  it  is  said  that  the  pro- 
perty is  charged  with  the  same  rent  as  it  was  formerly  charged,  and  formerly  it 
had  not  been  charged  with  any  rent ;  it .  is  evident  that  there  would  be  no  con- 
tract of  rent  charge,  in  the  one  case  or  the  other,  and  the  contract  would  pro- 
duce neither  an  alienation  of  the  property,  nor  any  obligation  of  the  parties." 

"  The  differences"  (between  rent  charge  and  sale)  "  are  first,  in  this,  in  the  con- 
tract of  sale,  the  price  can  consist  only  in  a  certain  sum  of  moneys  otherwise  it 
would  not  be  a  sale,  but  some  other  contract,  as  we  have  seen  in  the  contract  of 
sale.  On  the  contrary,  it  is  not  important  that  the  rent  should  be  of  a  sum  of 
money.  It  may  be  a  certain  quantity  of  fruits  or  provisions.  For  example,  so 
many  quarters  of  wheat ;  so  many  puncheons  of  wine ;  so  many  pounds  of  but- 
ter," &c. 

"  The  rent  charge  can  also  consist  in  a  proportion  of  the  fruits  ;  as  the  charge 
of  giving  to  the  lessor  (bailleur)  every  sixth  sheaf  of  wheat  which  shall  be  har- 
vested, or  so  many  gallons  of  wine  for  each  puncheon  which  shall  be  secured.  This 
kind  of  rent  is  called  champart ;  it  is  a  peculiar  kind  of  rent  of  which  we  shall 
not  treat  in  this  place." 

"  A  second  difference  is,  that  in  the  contract  of  sale  the  price  consists  in  a 
single  sum  of  money  which  is  due,  (or  contracted  for,)  as  a  whole,  at  the  instant 
of  the  contract,  when  even  by  the  agreement  of  the  parties,  the  payment  has 
been  deferred  and  divided  into  several  terms.  On  the  contrary,  in  the  rent  charge, 
the  rent  only  takes  its  rise  and  is  due  by  portions  corresponding  with  the  time 
which  has  elapsed  from  the  possession  of  the  tenant  or  his  successors." 

"  In  fine,  the  third  difference,  which  is  the  main  one,  is  that  in  the  contract  of 
Bale,  the  price  is  the  debt  of  the  person  and  not  of  the  estate  which  is  sold,  On  the 
contrary,  in  the  contract  of  rent  charge,  the  rent  which  the  landlord  (bailleur) 
retains,  is  a  charge  in  rem  (charge  reelle),  which  is  imposed  upon  the  estate^  sub- 
ject to  the  rent,  and  which  is  due  principally  by  the  estate,  although  the  tenant 
and  his  successors  may  be  also,  by  reason  of  the  estate  which  they  possess,  per- 
sonal debtors  of  the  arrearages."    Pothier,  Bail  k  Rent,  Art.  2,  sec.  1. 

-  As  the  definitions  and  distinctions  of  Pothier  are  principally  adopted  by  our 
€ode,  the  explanations  of  this  author  show  clearly  what  is  intended  by  the  Code 
in  reference  to  the  rente  fonciere, 

•  Again :  Suppose  the  first  or  second  year  after  this  contract  was  entered  into, 
that  the  property  had  been  subject  to  a  crevasse  or  some  other  calamity  by 
which  the  value  had  been  reduced  to  one-third,  could  the  vendee  have  refused  to 
pay  the  interest  in  advance,  and  then  have  escaped  the  payment  of  the  price, 
which  he  had  bound  himself  to  pay,  and  have  turned  the  vendor  over  to  the  de- 
preciated estate  for  the  price  ?    Suppose  the  vendee  had  divided  the  estate  apd 
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SAnrar        made  sale  to  several  persons,  and  they  bad  failed  to  pay  the  rent,  woald  the  veo- 
DocLvp.       dor  bave  been  driven  to  several  real  actions  against  each  sub-vendee  ? 

It  seems  to  me,  as  explained  in  the  former  opinion  of  the  court,  that  the  vein 
dee  assumed  a  personal  obligation,  and  that  the  annuity  was  formed  from  the 
price  due  in  money  for  the  sale  of  a  tract  of  land. 

I  cannot  forbear  quoting  another  passage  from  Pothier,  which  explains  thft 
object  of  retaining  the  mortgage,  as  in  this  case.    He  says : 

"  The  rente  fonciere  is  also  a  real  charge  very  different  firoro  a  mortgage  with 
which  an  estate  is  encumbered,  upon  which  an  annuity  established  in  considera- 
tion of  money,  or  by  gift  or  legacy,  has  been  assigned.  This  mortgage  is  only 
an  accessory  obligation  on  the  property,  the  better  to  assure  the  personal  obliga- 
tion of  him  who  has  constituted  the  annuity,  or  who  has  been  chai^ged  with  it  by 
the  testament.  On  the  contrary,  the  charge  of  the  rente  fontiire  with  which  the 
estate  is  charged,  is  &  principal  obligation  of  the  estate ;  it  is  the  estate  which  is 
the  principal  debtor,  rather  than  the  person  of  the  tenant,  who  is  bound  for  the 
rent  only,  because  he  possesses  the  property ,  and  because  the  charge  of  the  property 
is  of  such  a  nature  that  the  property  can  only  be  relieved  of  the  rent  by  the  act 
and  agency  of  the  possessor,  who  must  pay  the  arrearages  for  the  property."  lb., 
chap.  2,  sec.  3,  No.  19. 

Turning  again  to  the  contract,  we  find,  as  we  said  at  the  outset,  the  persond 
obligation  of  the  vendee ;  but  where  do  we  find  any  words  equivalent  to  the 
reservation  of  rent  ?  Or  any  stipulation  that  the  property  should  pay  any  rent? 
Where  are  any  words  equivalent  to  a  dismemberment  of  property  or  the  reserrar 
tion  of  any  of  the  jura  in  re  to  the  vendor  ?  What  property  then  did  he  retain 
in  the  thing  which  he  could  sell  or  mortgage? 

I  see  no  reason  to  doubt  the  correctness  of  the  former  decree,  and  as  the  ven- 
dee bound  himself  personally  and  expressly,  and  as  the  term  for  the  payment  of 
the  price  has  recently  terminated  by  the  condition,  I  think  the  former  decree 
ought  to  remain  undisturbed. 


Heirs  op  Marib  J;  Deslondes  v.  The  City  op  New  Orlbaks. 

Tbe  formal  probate  of  a  will  caanot  be  dbiregarded  by  parties  claiming  as  heirs  of  the  testator,  bat 
never  in  poassssion,  and  they  cannot  institute  a  petitory  action  without  seeking  to  annul  such  pro- 
bata. 

When  heirs-at-Iaw  have  once  aeqnfescod  in  a  will,  by  accepting  some  bequest  ander  it,  neltber  th^, 
nor  those  claiming  noder  them  as  heirs,  are  at  liberty  afterwards,  to  contest  its  provisions  or  sasert 
its  nullity. 

APPEAL  firom  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
Henry  St,  Paul,  Miles  Taylor,  H.  H,  Taylor,  Thomas  H,  Levns,  and  (?.  />- 
Gardeur,  for  plaintiffs  and  appellants.    /.  /.  Mich^  Randall  Hunt,  and  Louu 
Janin,  for  defendant. 

Mbrrick,  0.  J.  This  suit  is  brought  to  recover  of  the  defendant,  *"  all  the 
battnre  now  in  its  possession  and  unsold,  lying  in  front  of  faubourg  St  Maiyi 
and  between  New  Leveee  street  and  the  river,  and  between  Common  street  and 
the  line  dividing  the  batture  in  front  of  faubourg  Delord,  from  the  battore  in 
front  of  faubourg  St.  Mary,  and  all  the  batture  lying  in  front  of  IMta  and  Front 
Streets,  to  the  water's  edge." 
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Oonnsel  inform  os,  that  the  questions  which  they  present  to  our  consideration 
under  the  plainti£&'  titie,  involve  property  to  the  amount  of  several  millions  of   NnrdiuAn. 
doUars.    In  the  examination  of  the  case,  they  have  exhibited  a  research  and  learn- 
ing worthy  of  the  magnitude  of  the  interest  at  stake. 

As  we  shall  dispose  of  this  case  upon  a  single  point,  it  is  not  our  intention  to 
follow  the^countiel  through  the  numerous  questions  which  they  have  illustrated 
and  exhausted. 

Both  parties  claim  through  Marie  /.  De/ondes,  who  died  in  1792.  The  plain. 
ti£b  claim  as  her  beirs-at-law.  The  defendants,  through  a  donation  made  by  her  in 
her  marriage  contract  with  Bertrand  Grawer^  her  husband,  and  a  will  made  in  his 
favor,  as  sole  and  universal  heir  and  legatee,  and  admitted  to  probate  under  the 
Spanish  law,  2l8t  November,  1792.  The  plaintiffii  object  that  the  marriage 
contract  was  not  recorded  as  was  required,  by  the  laws  then  in  force,  and  oppose 
the  win  on  various  grounds. 

The  will  which,  if  valid,  covers  the  case  independent  of  the  marriage  contract* 
was  not  signed  by  the  testatrix,  or  read  to  her,  and  the  following  note  preceded 
the  signatures  of  the  witnesses  and  notary  receiving  the  same,  viz : 

^  After  writing  out  this  will,  it  could  not  be  read  to  the  party  authorizing  the 
same,  in  consequence  of  her  being  deprived  of  consciousness,''  (or  a  temporary 
suspension  of  the  faculties  or  senses,)  '*  but  the  witnesses  were  present  at  the  de- 
claration she  made  of  her  will,  of  the  nomination  of  an  executor,  heir,  and  all 
the  rest  contained  in  this  instrument  of  writing.    In  testimony,"  &c. 

The  Alcalde,  to  whom  the  instituted  heir  applied  for  probate  of  the  will,  was 
assisted  as  required,  by  a  jurisconsult,  called  the  Assessor  of  this  Intendency,  and, 
before  hearing  the  witnesses,  he  referred  the  matter  to  the  Governor  of  the  pro- 
vince, the  highest  judicial  officer  thereof,  who  ordered  the  witnesses  to  be  heard. 
After  the  testimony  was  received,  and  the  case  taken  under  advisement,  the  Al- 
calde assisted  as  above  mentioned,  decreed  the  will  to  be  valid,  and  ordered  it  to 
he  kept  and  executed. 

Bertrand  Gravier  went  into  possession  under  the  will,  and  he  and  his  vendees 
have  held  possession  ever  since.  By  the  will,  two  thousand  doUars  were  given  to 
the  children  of  James  DetHondee,  a  brother ;  one  thousand  dollars  were  given  to 
Gtorge  Dedondes,  another  brother  of  the  testatrix ;  and  the  like  sum  to  the  chil- 
dren of  her  brother-in-law  Ainie.    The  plainti£&  claim  through  them  as  heirs. 

We  have  no  reason  to  doubt  the  correctness  of  the  conclusion  of  the  Supreme 
Court  of  the  United  States,  in  r^ard  to  the  decree  of  the  Alcalde.  In  the  case 
of  Fouvergne,  one  of  the  present  phiintiflEs  against  the  defendant,  the  Supreme 
Onirt  of  the  United  States  said,  in  reference  to  the  allegations  of  the  bill  in 
daaoery  impugning  the  wiU  of  Marie  /.  DeelondeSj  as  a  legal  instrument,  as  fol^ 
Jews : 

**  That  question,  in  our  opinion,  is  closed  by  the  decree  of  the  Alcalde^  That 
decree  declares  the  will  to  be  valid  and  subsisting,  and  directs  its  exeoQiioiv  We 
are  obliged  to  treat  the  decree  as  the  judicial  act  of  a  court  of  oono^lieDA  jurist 
diction.  In  fact,  it  was  the  only  judicial  authority  in  the  proviiMse  of  Louisiana,, 
except  that  exercised  by  the  Governor.  This  decree  remains  in.  fuU  forccy  never 
having  been  impeached,  except  in  this  collateral  way/*    18^  Hoiv;. 

The  objection  which,  was  &tal  to  plaintiflb'  aotioo  in  the  Supn^e  Court  of  the 

United  States,  has  not  been  avoided  by  the  foitn  in  which  ^e  ^r^smit  action  has 

iMen  brought.    The  formal,  probate  of  a  will  eanoot  ba  disr^gip^ed  by  parties 

claiming  as  heirs  of  the  testatrix,  but  never  in  possession,  and;  they  cannot  instlt 
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lute  a  petitory  action  without  seeking  to  annul  such  probate.  Haydtl  v.  Roui^, 
.Niw  OsuAaa.      1  An.  38 ;  see  authorities  cited  in  Delespare  v.  Warner,  ante  413. 

But  waving  this  objection,  we  think  the  proof  adduced  by  the  defendant,  suf- 
ficient to  show  a  ratification  of  the  will.  The  receipt  of  George  Desiondet  faaa 
been  produced  for  the  $1,000  bequeathed  him  by  his  sister,  and  the  dealiDgs  and 
intimate  relations  of  the  ancestors  of  the  phiintifiEB  with  Bertratid  Gravier  and  bk 
heirs,  leaves  no  reasonable  doubt  that  the  other  legacies  were  also  paid,  and  tint 
the  heirs«t-law  acquiesced  in  the  will.  The  defendants,  after  a  lapse  of  more  than 
sixty  years,  cannot  be  expected  or  required  to  produce  positive  proof  of  the  fiicts 
on  which  they  rely,  to  show  such  ratification.  But  as  possession  has  followed 
defendant's  title  for  this  long  period,  the  presumption  arising  from  the  dealings 
and  intimate  relations  of  the  parties  in  its  favor,  are  sufficient. 

We,  therefore,  concur  with  the  learned  Judge  of  the  District  Court,  In  relatioo 
to  the  facts  of  the  case,  and  are  of  the  opinion  that  the  judgment  of  the  lower 
•court  ought  to  be  affirmed. 

Judgment  affirmed. 


Southern  Bank  v.  Wood  &  Champun. 

An  osRlgnment  of  a  vessel  on  the  high  seas  in  IruBt  for  the  payment  of  particular  creditor?,  by  prtf&r- 
once,  made  In  another  State,  under  whoso  laws  It  is  yalid  between  the  parties,  all  o€  whom  re> 
side  in  that  State,  will  protect  sach  vessels  when  they  arrive  in  a  port  in  this  State  nrom  attarhn>eBl 
here,  at  the  suit  of  a  creditor  of  the  assignor,  whose  debt  was  payable  in  the  State  wliere  i 
ment  was  made. 

The  validity  of  the  assignment,  must  be  determined  by  the  laws  of  the  State  where  it  is  made. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Waj^  A  EustiSf  for  plaintiff  and  appellant    Clarke  A  Bayne,  for 
dants. 

Cols,  J.  On  the  6th  of  March,  1857,  in  the  State  of  New  York,  the  Mttt- 
dants.  Wood  <&  Champlin,  copartners  and  residents  of  the  city  of  New  York, 
executed  an  Act  in  which  they  represented  they  were  indebted  to  "  sundry  per- 
sons in  sundry  considerable  sums  of  money,"  and  bdng  unable  to  pay  the  same 
in  fuU,  were  desirous  of  making  a  ilEiir  and  equitable  distribution  of  their  proper- 
ty and  their  effects,  among  their  creditors,  wherefore,  for  the  sum  of  one  dollar 
to  them  in  hand  paid,  they  sold,  assigned  and  transferred  to  Van  Blaacom  S 
HayeSf  of  the  city  of  New  York,  in  trust  for  certain  purposes,  all  their  property. 
The  objects  of  this  trust  were : 

1st  The  sale  of  the  property. 

2d.  The  payment  with  the  proceeds  thereof  of  certain  preferred  creditors  of 
the  partnership. 

3d.  If  sufficient  remained,  then  payment  was  to  be  made  of  the  remaining  co- 
partnership debts  of  the  assignors. 

4th.  Afterwards,  if  the  funds  permitted,  thq  individual  creditors  of  tlie  assign- 
ing partners  were  to  be  paid. 

Schedules  were  annexed  to  the  act,  which  described  the  property  and  gave  the 
names  of  the  preferred  creditors. 
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Oa  the  9th  of  March,  1857,  bills  of  sale  were  made  to  the  present  intervenors    aoaam  Bau 
of  the  bark  or  yessel,  the  "  Mary  &  Susan,"  and  of  the  ship  "  Chicora."  Wood. 

In  the  schedule  annexed  to  the  assignment,  the  bark  and  ship  were  also  mentioned. 

At  the  time  of  the  assignment  and  sale  of  the  bark  and  ship  aforesaid,  the  said 
Tessels  were  on  their  way  from  France  to  New  Orleans. 

Upon  the  arrival  of  the  bark  "  Mary  &  Susan,"  at  New  Orleans,  W,  J.  Detpeij 
took  possession  of  her,  as  agent  of  the  intervenors,  in  accordance  with  instruc- 
tions previously  received.  The  ship  "  Chicora"  arrived  at  New  Orleans  about 
one  month  aftear  the  bark,  aad  Devoey  gave  notice  to  the  captain  to  give  him  pos- 
session of  her,  according  to  instructions  received  from  the  assignees  to  take  pos- 
seasiott  for  them  of  the  vessels  and  of  all  property  belonging  to  Wood  A  Champ- 
lin. 

Upon  the  arrival  of  the  vessels,  they  were  attached  by  the  plaintiff,  the  South- 
ern Bank,  to  satisfy  the  claims  held  by  them  against  the  assignors,  Wood  A 
ChamplifL  The  attachment  of  the  bark  was  subsequent  to  the  possession  taken- 
of  her  by  the  agent,  Dewey^  and  that  of  the  ship  was  anterior  thereto,  she  hav- 
ing been  attached  before  her  arrival. 

Van  Blascom  A  Hayes,  the  assignees,  intervened  in  the  suit,  and  claimed  the 
vessels,  in  virtue  of  the  assignment  and  sales  aforesaid. 

There  were  also  other  interventions,  but  the  only  contest  now  is  as  to  the  rights 
of  the  intervenors  and  those  of  the  Southern  Bank. 

There  was  judgment  for  the  intervenors,  and  plaintiff  has  appealed. 

It  is  admitted  that  the  deed  of  assignment,  and  the  bills  of  sale  of  the  bark 
and  ship,  were  executed  as  they  purport,  and  acknowledged  and  recorded  as  they 
parport ;  that  the  assignees,  Ckamjdtn  A  Wood,  were  at  the  time  of  the  assign- 
ment, indebted  as  stated  in  the  schedule  annexed  to  the  assignment,  which  con- 
tains the  names  of  the  preferred  creditors.  It  is  also  admitted  that  the  common 
law  prevails  in  New  York. 

The  counsel  for  plaintiff,  in  his  brief,  admitting  that  the  assignment  was  exe- 
cuted in  New  York  prior  to  the  attachment,  and  is  in  the  usual  form  of  such  in- 
struments made  in  the  common  law  States,  where  voluntary  assignments  for  the 
benefit  of  preferred  creditors  are  not  prohibited,  present  the  question  involved  in 
this  suit  to  the  court,  as  follows  :  Will  an  attachment  by  a  Louisiana  creditor  be 
defeated  by  an  assignment  of  vessels  at  sea,  legal  under  the  laws  of  New  York, 
fraudulent  and  void  under  the  hiws  of  Louisiana,  by  reason  of  preferences  given 
to  certain  creditors  ? 

In  order  to  determine  the  rights  of  the  parties  in  this  case,  it  must  first  be  set- 
tled whether  the  assignment  and  sales  transferred  at  once  the  title  of  the  vessels 
to  the  assignees. 

The  law  seems  to  be  clear  upon  this  point. 

Abbot,  in  his  work  on  Shipping,  says  :  "  It  has  been  observed  that  the  pro- 
perty of  a  ship  is  now  always  evidenced  by  written  documents.  And  these  do- 
cuments not  only  furnish  the  owner  with  proof  of  his  property,  but  also  enable 
him  to  dispose  of  it  when  the  ship  is  at  sea,  or  in  a  foreign  port. 

''  When  a  ship  is  abroad,  a  perfect  transfer  of  the  property  may,  at  the  com- 
mon law,  be  made  by  assignment  of  the  grand  bill  of  sale,  and  delivery  of  that 
and  the  other  documents  relating  to  the  ship,  as  the  delivery  of  the  key  of  a 
warehouse  to  the  buyer  of  goods  contained  therein,  is  held  to  change  the  proper- 
ty of  the  goods,  according  to  the  rule  of  the  civil  law ;  such  delivery  in  each  case 
being  not  merely  a  symbol,  but  the  mode  of  enabling  the  buyer  to  take  actual 
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SoamtMM  B&n  pogaession,  as  Boon  as  circamatanoea  will  permit    Abbott  on  Shippiog,  pp.  35, 
Wood.  37,  J  28,  30. 

In  the  present  case,  the  assignors  did  not,  by  keeping  posBession  of  the  Teasels, 
cast  a  shade  of  simnlation  aboat  the  assignment ;  on  the  contrary,  the  agent  of 
the  assignees  took  possession  of  one  of  the  vessds  npon  her  arrival  at  her  des- 
tined port  of  New  Orleans,  and  wonld  also  have  done  the  same  with  the  other,  if 
he  had  not  been  prevented  by  the  attachment. 

The  title  to  the  Teasels  passed  to  the  assignees  by  the  assigment  confirmed  by 
the  sales,  and  the  good  &ith  of  the  parties  was  manifested  by  the  action  of  the 
assignees  in  trying  to  get  possession  ef  the  vessels. 

A  party  ought  not  to  be  incapacitated  from  seUing  or  transferring  his  proper- 
ty, becaose  it  is  upon  the  sea,  and  he  cannot  give  actual  delivery.  If  he  were, 
he  might  go  to  protest  with  immense  amounts  invested  in  ships  at  sea. 

In  Thurit  a  al,  v.  Jenkku  d  ah,,  7  M.  p.  353,  Judge  Martin  delivering  tin 
opinion  of  the  court,  said :  '<In  the  present  case,  the  ship,  the  subject  of  the  sale, 
was  at  sea,  was  a  New  Y  ork  ship,  and  the  vendors  and  vendee  resident  in  New 
York.  If,  therefore,  according  to  the  lex  ^oct  contraduB,  that  of  the  domidl  of 
both  parties,  the  sale  transfers  the  property  without  a  ddivery,  it  did  so  «)  tn- 
stanti,  or  not  at  all.'' 

The  £ftcts  of  this  case  are,  then,  that  the  law  of  New  York  permits  «  debtor 
to  favor  certain  creditors  by  an  assignment  of  his  property  in  trost,  as  has  been 
done  in  this  case ;  that  the  assignment  and  sale  of  the  vessels  npon  the  high  sess 
at  the  time,  were  valid  by  the  laws  of  New  York,  and  by  the  same  laws  tnns- 
ferred  at  once  the  title  of  the  ships  to  the  assignees. 

Under  these  circumstances,  we  are  of  opinion  that  the  plaintiff  had  no  right  to 
attach  the  vessels  as  the  property  of  the  assignors. 

It  is  true  that  the  assignment  and  sale  were  for  the  benefit  of  third  parties,  the 
preferred  creditors,  and  not  for  that  of  the  assignees,  but  the  former  had  aoquind 
rights  by  the  assignment  and  by  the  laws  of  New  York  where  the  aasignmeDt 
was  made,  they  had  the  right  to  ckim  a  performance  of  the  purposes  of  the 
trust. 

At  the  time  of  the  assignment  and  sales,  the  State  of  Louisiana  had  ndther 
jurisdiction  over  the  parties  to  the  deeds,  nor  over  the  vessels.  The  assigmnent 
and  sales  of  the  vessels  were  perfect,  and  vested  title  thereof  in  the  asagnees,  in 
trust  for  the  preferred  creditors,  before  the  vessels  urived  within  the  joriadictioa 
of  the  State  of  Louisiana.    Bernard  v.  Scott,  12  An.  490. 

However  desirous  we  may  be  to  protect  the  claims  of  our  own  citmens,  we 
cannot  disregard  that  comity  which  ought  always  to  be  exhibited  to  the  laws  of 
foreign  States  and  to  the  contracts  of  their  citizens  under  those  laws,  when  th^ 
do  not  clash  with  our  own.  The  assignment  and  sales  of  these  vessds  cUd  not, 
«nd  could  not  conflict  with  our  laws,  because  the  vessels  and  the  parties  to  these 
deeds,  were  not  within  the  dominion  of  the  State,  when  they  were  exeented  and 
the  transfer  took  place ;  and  the  parties  to  the  acts  were  citixens  of  New  Yo^t 
where  such  acts  are  lawful. 

Besides,  the  indebtedness  sued  upon  by  the  plaintiff  in  this  case,  consists  of 
thirteen  bills  of  exchange,  drawn  by  Ber^amin  Bernard  to  his  own  order  and  by 
him  endorsed,  upon  one  of  the  defendants,  Christopher  Chamjdin,  a  rendent  of 
the  city  and  State  of  New  York.  Wood  is  alleged  to  have  been  his  com- 
mercial partner  and  to  be  thus  also  liable.  Twelve  of  these  bills  were  aoeepted 
by  Champlin,  and  by  him  made  payable  at  the  Broadway  Bank ;  one  of  them 
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IiM  BO  mooepfeance  endorsed  upon  it  The  whole  of  them  were  protested  for  non- 
payment «t  the  city  of  New  York.  wood. 

The  iii<M>tednefl8  fnrther  consists  of  three  drafts  drawn  by  said  Bernard,  by 
Tirtae  of  certain  letters  of  credit,  given  by  Ckampiin,  by  which  he  boond  him- 
self to  Ironor  and  accept  these  three  drafts.  They  were,  however,  protested  in 
New  York ;  Champlin  having  refbsed  to  accept  the  same. 

The  whole  of  said  sixteen  bills  of  exchange  were  drawn  upon ''  C.  Champiin, 
Esq^  174  Front  street.  New  York." 

It  IS  clear,  then,  that  in  the  contemplation  of  the  parties  to  these  bills  of  ex- 
change, that  they  were  to  be  paid  in  the  city  and  State  of  New  York,  and,  there- 
fore, that  the  contract  between,  the  parties,  was  to  be  execnted  in  the  State  of 
New  York,  and  not  in  that  of  Loaisiana.  Plaintiff,  in  purchasing  these  drafts, 
conld  see  by  their  face,  that  they  were  to  be  paid  in  New  York,  and  knew,  there- 
fore, that  their  right  of  being  paid,  would  materially  depend  npon  the  laws  of 
New  York.  It  is,  therefore,  with  a  bad  grace  that  plaintiff  asks  ns  to  disr^ard 
this  assigpiment^nd  these  sales,  executed  in  New  York  according  to  its  laws  of 
property  npon  the  high  seas,  in  order  to  secure  the  payment  of  drafts,  which,  in  the 
contemplation  of  the  parties  thereto,  were  to  have  been  paid  in  the  State  of  New 
York. 

If  contracts  of  this  character  could  be  disregarded  by  sister  States,  then  there 
would  be  no  safety  in  the  most  lawful  transactions  beyond  the  borders  of  the 
State  where  they  were  entered  into. 

Our  laws  do  not  allow  a  debtor  to  show  a  preference  to  his  creditors,  and  any 
act  passed  in  this  State  giving  such  preference,  would  clash  with  our  laws,  but  a 
preference  given  by  foreign  creditors  in  their  own  country  over  our  own  citizens, 
does  not  conflict  with  our  laws,  because  the  act  of  preference  takes  place  beyond 
their  dominion. 

If,  indeed,  the  vessels  had  been  at  the  port  of  New  Orleans  at  the  time  of  the 
aas^ment,  then,  as  they  would  have  been  within  our  jurisdiction,  the  plaintiff 
would  not  have  appealed  in  vain  to  the  tribunals  of  Louisiana  for  protection,  fbr 
then  the  citizens  of  New  York  could  not  expect  to  make  property  within  our  ju- 
risdiction subject  to  the  laws  of  New  York,  and  in  like  manner  plaintiff  cannot 
expect  to  render  property  not  subject  to  our  jurisdiction  at  the  time  of  its  sale, 
to  become  subject  to  it  by  entering  into  our  ports  after  the  assignment  and  sales. 

The  case  of  Norris  v.  Mwnford,  4  M.,  p.  12,  is  not  adverse  to  this  decision, 
for  in  that  case,  the  sale  took  place  in  New  York,  but  the  cotton  at  the  time  of 
its  sale  was  in  New  Orleans,  and  therefore  the  court  properly  decided  that  the 
sale  did  not  vest  the  cotton  in  the  purchasers,  and  was,  therefore,  subject  to  at- 
tachment by  the  creditors  of  the  vendor. 

In  Thurei  d  d,  v.  Jenkins  et  al,,  7  M.  353,  this  court  held  valid  the  sale  in 
New  York  of  a  ship  at  sea. 

The  ease  of  Beime  d  Bumside  v.  Patt(m  et  a/.,  is  cited  by  plaintiff,  but  that 
diflfers  in  many  features  from  the  one  at  bar.  For  instance,  the  court  said  there 
was  no  legal  evidence  that  the  assignment  was  valid  by  the  laws  of  Tennessee, 
where  it  was  passed ;  and  a  part  of  the  argument  of  the  court  is  based  upon  the 
hypothesis  that  the  property  being  personal,  is  to  be  governed  by  the  laws  of 
LouisiaDa,  where  it  is  situated.  The  assignment  also  was  to  have  its  effect,  ac- 
cording to  the  contemplation  of  the  parties  in  Louisiana,  and  the  assignment  did 
not  purport  to  convey  all  the  property  of  the  assignors.  In  this  case,  there  is 
evidence  that  the  assignment  is  valid  by  the  laws  of  New  York,  the  vessels  as- 
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SointBBKf  Bass  signed  were  not,  at  the  time  of  assignment,  within  the  jurisdiction  of  any  parti- 
Wood.  cular  country,  but  upon  the  high  seas.  They  were  iudeod  on  their  way  from 
Havre  to  New  Orleans,  but  it  was  not  in  the  contemplation  of  the  parties,  that 
the  contract  should  be  carried  into  effect  in  New  Orleans,  bnt  at  New  York, 
where  all  the  parties  had  their  domicil.  It  is  tme,  that  the  assignees  directed 
their  agent  at  New  Orleans  to  assume  possession  for  them  of  the  vessels,  hat  this 
was  to  effect  the  objects  of  the  trust  and  to  hold  the  vessels  and  cargoes  at  their 
port  of  destination,  subject  to  the  rights  of  the  preferred  creditors. 

New  Toric  beiog  the  home  port  of  the  vessels  and  also  the  domicil  of  the  par- 
ties, it  was  the  place  where,  in  contemplation  of  law,  the  assignment  and  sales 
were  to  be  carried  into  effect.  But  the  vessels  were  prevented  from  arriviog 
there  by  the  attachments.  In  this  case  also,  it  is  not  pretended  that  the  prope^ 
ty  transferred,  bears  an  unjust  proportion  to  the  debts  of  the  preferred  creditors; 
on  the  contrary,  the  assignors  transferred  the  whole  of  their  property,  and  aU 
their  partnership  and  individual  creditors  were  to  be  paid,  but  in  a  certain  rank' 

The  case  of  Tatum  v.  WrigJdj  WUliams  d&  Co.,  7  An.  358,  has  also  been  re- 
ferred to. 

Tatum  had  sold  his  cotton  in  Arkansas,  to  a  purchaser,  who  paid  the  greatest 
part  of  the  price  in  counterfeit  bank  notes  ;  the  purchaser  brought  the  cottoa  to 
New  Orleans  and  defendants  advanced  on  it  Tatum  sued  defendants  for  the  va- 
lue of  the  cotton.  It  was  held,  that  he  could  not  recover,  notwithstanding  the 
statute  of  Arkansas  provides  that  the  owner  may  recover  the  property  cot  of 
which  he  has  been  swindled,  from  any  subsequent  holder,  because  Taiwn,  by  pat- 
ting his  cotton  in  the  possession  of  the  purchaser,  as  owner,  reposed  confidenoe 
in  him,  gave  him  credit  and  enabled  him  to  commit  a  fraud  on  the  defendants,  and 
the  equity  of  the  original  owner  is  not  equal  to  that  of  the  defendants,  who  have 
parted  with  their  money,  on  the  faith  of  a  state  of  things  which  the  phiintiff 
himself  was  the  cause  of  being  created. 

The  case  of  RicJiardson  et  al.  v.  Luaviit  et  aL,  I  An.,  p.  431,  is  somewhat  simi- 
lar in  its  features  to  that  at  bar,  and  the  court  held  the  assignment  in  New  York 
to  be  valid.  This  decision  was  re-affirmed  in  the  Merchants'  Bank  of  Baliimon 
T.  The  Bank  of  the  United  States,  2  An.  659. 

We  would  not  pretend  to  affirm,  that  the  assignment  and  sales  would  be  valid 
if  the  assignors,  knowing  the  vessels  to  be  on  their  way  to  New  Orleans,  executed 
the  assignment  and  sales  with  the  intention  of  defeating  the  claims  of  the  Southern 
Bank.  This  cannot,  however,  be  presumed  in  this  case,  because  there  is  nothing 
to  justify  the  presumption,  but  that  the  vessels  were  on  their  way  to  New  Or- 
leans ;  whereas,  against  the  presumption,  there  are  the  legality  of  the  acts  iu  New 
York,  the  actual  indebtedness  of  the  assignors  to  the  creditors  preferred,  and  a 
total  abandonment  of  their  property  to  their  creditors.         ' 

Even  if,  as  it  has  been  argued,  the  assignees  were  nothing  more  than  trustees, 
yet  they  held  the  property  assigned  in  trust  for  the  benefit  of  certain  persons. 
These  persons  had,  by  the  assignment,  therefore,  acquired  certain  rights,  and  pa> 
ties  have  the  prerogative  of  enforcing  rights,  whether  they  be  derived  from  assign- 
ments or  sales.  And  even  if  the  preferred  creditors  can  only  enforce  their  rights 
in  a  court  of  chancery,  these  rights  are  not  thereby  destroyed. 

It  has  also  been  objected,  that  the  transfer  of  a  ship  at  sea  requires  its  comple- 
tion by  delivery  or  taking  possession.  This  does  not  appear  to  be  the  recognized 
doctrine.  Abbott  declares  that  a  perfect  transfer  of  the  property  may,  at  the 
common  law,  be  made  by  assignment  of  the  grand  bill  of  sale,  and  delivery  of  that 
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and  other  documents  relating  to  the  ship.    (See  previous  quotation  from  Abbott  Souraraif  Ba»k 
on  Shipping  ;  also,  Thuret  v.  Jenkins,  7  M.  353.)  Wood. 

Abbott  also  says,  that  such  delivery  transfers  the  property  of  a  ship,  the  same 
as  the  delivery  of  the  key  of  a  warehouse  to  the  buyer  of  goods  contained  therein 
is  held  to  change  the  property  of  the  goods,  according  to  the  rule  of  the  civil 
law ;  "  such  delivery,  in  such  case,  being  not  merely  a  symbol,  but  the  mode  of 
enabling  the  buyer  to  take  actual  possession,  as  soon  as  circumstances  will  per- 
mit." He  also  declares  (p.  35),  that  delivery  of  actual  possession  is  only  neces- 
sary when  it  is  possible,  as  for  instance,  when  the  ship  is  in  the  country  of  its 
owner  at  the  time  of  sale. 

Abbott  does  not  mean,  that  the  taking  of  actual  possession  is  necessary  to 
transfer  the  property  of  a  ship ;  for  he  had  antecedently  declared,  that  a  perfed 
transfer  of  the  property  of  a  ship  may  be  made  by  the  assignment  and  delivery 
of  the  bill  of  sale  and  other  documents  relating  to  the  ship.  His  signification  is, 
that  the  bill  of  sale  and  other  documents  present  such  proof  as  authorizes  the  pur- 
chaser to  take  actual  possession  as  soon  as  he  can,  and  which  will  also  justify  him 
in  a  judicial  tribunal  in  enforcing  his  right  of  possession. 

It  is  true,  if  after  the  arrival  of  the  ship  at  the  home  port,  the  purchaser  does 
not  take  possession  of  her,  this  may  be  considered  as  a  presumptive  proof  of  simu- 
lation, but  the  taking  possession  does  not  perfect  the  title  to  a  ship  sold  whilst 
upon  the  high  seas  ;  it  is  only  evidence  that  the  transfer  was  real,  and  not  simu- 
lated. 

Before,  then,  the  vessels  arrived  at  New  Orleans  and  were  attached,  a  perfect 
title  existed  in  the  trustees  for  the  benefit  of  the  preferred  creditors,  so  that  no 
conflict  of  laws  could  arise  between  the  laws  of  Louisiana  and  those  of  New  York. 

After  a  careful  examination  of  this  cause,  we  can  see  no  sufiicient  reason  to 
differ  from  the  conclusion  to  which  the  District  Judge  arrived  after  an  able  and 
elaborate  investigation. 

Judgment  afiKrmed,  with  costs. 

Merrick,  C.  J.,  dissenting.  The  assignment  to  trustees  was  made  on  the  6th 
day  of  March,  1857,  and  transferred  to  the  trustees  all  the  rights  they  have  ac- 
quired. The  subsequent  transfers  of  the  two  ships,  on  the  11th  day  of  March,  did 
not  change  the  previous  title  of  the  trustees.  These  two  sales  were  intended  only 
as  a  compliance  with  the  Act  of  Congress  of  the  United  States. 

Van  Blascom  d  Hayes  paid  nothing,  in  the  eye  of  our  law,  for  the  ships ;  for 
two  dollars  cannot  be  viewed  as  a  serious  consideration  for  two  ships  estimated 
at  $20,000.     C.  C.  2439. 

The  interveners  were,  therefore,  nothing  more  than  trustees,  and  they  had  in- 
curred obligations  towards  the  New  York  preferred  creditors  which  could  only 
be  enforced  in  a  court  of  chancery. 

Now,  by  the  law  of  England  and  New  York,  as  well  as  most  countries,  the 
transfer  of  a  ship  at  sea  can  be  made  by  writing,  provided  delivery  be  obtained 
as  soon  as  convenient  on  the  return  of  the  ship.  The  transfer,  therefore,  requires 
its  completion  by  delivery,  or  taking  possession. 

But  at  the  time  it  was  sought  to  perfect  this  contract  by  delivery  the  ships 
were  within  the  jurisdiction  of  Louisiana,  and  in  all  matters  not  national  subject 
to  her  laws. 

By  the  laws  of  Louisiana,  the  deed  of  trust  thus  sought  to  be  perfected  is 
deemed  in  fraud  of  creditors.  Moreover,  as  to  one  of  the  ships,  it  was  in  the  cus- 
tody of  the  law  before  the  agents  of  interveners  attempted  to  take  possession,  and 

Digitized  by  VjOOQ IC 


114    823. 


560  SUPREME  COURT  OF  LOUISIANA. 

Bounm  Basik  Jq  ^^  q^^^^  ^^  posseasion  assumed  within  the  limits  of  Loduuim  toteeo  ^bn- 
Wood.  garded,  and  the  ship  has  been  seized  notwithstanding.  Here  afrises,  tin,  a  con- 
flict of  laws,  and  the  question  is,  which  shall  prevafl  t  Wm  oar  onvtB,  whid 
look  with  dlsfaYor  upon  trusts,  and  regard  all  assigDiaeDt»  for  the  beoelt  of  pre- 
ferred creditors  as  fraudulent,  enforce,  to  the  prejudice otikar own ciliKOB> aa 
instrument  which  only  became  perfect  by  an  act  done  within  cor  own  tairiUrfr 
and,  in  one  instance,  after  the  property  had  been  placed  m  the  custody  cf  their 
officers? 

If  the  trustee  had  obtamed  possession  prior  to  the  sUpe  sritI^^  m  Louaoi^ 
there  would  be  reason  to  maintain  his  possession  as  bailee;.  In  this  case,  bimenr, 
the  intenrenors  are  compelled  to  ask  the  courts  for  assistaaee  to  obtaukactoil 
possession  of  property  which  they  never  had  in  theur  poesessio*  out  of  honkum, 
and  for  which  they  paid  no  value,  in  order  that  they  may  cdl  and  ^Kstribate  tte 
same  to  the  citizens  of  other  States,  and  to  the  ezclusim  of  o«r  own.  I  an  doI 
aware  of  any  instance  in  which  the  comity  of  nations  hav  beeo  carried  to  this  ex- 
treme. I  would  respect  the  rights  of  trustees  which  were  abeolvtdy  perfect  be- 
fore the  property  arrived  in  Louisiana,  but  imperfect  rights  shoold  not  be  coa> 
summated  within  our  territory  to  the  detriment  of  our  owa  < 

Land,  J.,  concurs  in  this  opinion. 

Re-hearing  refused. 


Paul  0.  Olbises  v.  McHatton — Same  u  Kohaoosjl 

Wliere  it  appeared  that  a  sale  was  made  for  cash  bnt  tt  is  shown  that  no  money  vw  paid,  snd  tt  wit 
understood  between  the  parties  that  the  property  was  conveyed  in  U'ust  to  Cbe  aipparenft  T«Dd«»,te 
assuming  to  pay  tho  debts  due  on  the  property,  and  it  was  agreed  that  when  Ibese  d«btiW8re|Mi 
the  property  was  to  be  recaaveyed.  Hdd :  that  such  a  sale  waa  a  mere  aivolatioii,  and  Uiift  cnH- 
tors  of  the  vendor  seizing  such  property  under  execution,  have  a  right  to  iwfcintaln  tammixam^ 
showing  the  simulation. 

J?«Icl,aiso,  that  where  there  Is  a  delivery  of  the  property  under  such  a  contract,  tt  la  a  contnelof 
pledge,  and  the  party  in  whose  fovor  it  is  made,  has  no  right  to  enjoin  the  sale  of  Iba  propertr  *- 
der  execution,  but  should  proceed  by  way  of  third  opposition  to  claim  a  prlortty  of  pririkge  v^m 
the  proceeds  of  the  sale. 

APPEAL  fW>m  the  Fourth  District  Court  of  New  Orleans,  iVtce,  J. 
Durant  4t  Horner ^  for  plaintiff  and  appellant.    Mctt  4t  Fnutr  and  C.  Eott^ 
lius,  for  defendants. 

Buchanan,  J.  The  sale  of  the  17th  October,  1857,  under  which  plaintiff 
claims,  appears  to  be  a  simulation,  as  decided  by  the  District  Jiid|g;e. 

It  professes  to  have  been  made  for  the  consid^^on  or  price  of  $18^500  caflh 
in  hand,  paid  by  the  purchaser  to  the  seller. 

Now,  it  is  proved  and  admitted  that  no  money  whatever  was  paid. 

An  obligation  with  a  false  cause  or  consideration  can  have  no  efieet  €.  C 
1887. 

But  Article  1894  says,  that  if  the  cause  or  oonaderation  cxpioicd  in  the  con- 
tract does  not  exist,  yet  the  contract  is  good,  if  the  party  can  show  the  eadstaHC 
of  a  true  and  sufficient  consideration. 

What  is  the  oonsideration  that  the  party  has  shown  in  this  iDstanoe  ? 

The  assumption  of  a  debt  to  Alexander  Bonnevalf  secured  by  mortgage  on  tte 
property  mentioned  in  the  sale  under  consideration,  and  other  property,  to-wit :  a 
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tract  of  land  on  the  Bayou  St.  John,  in  this  parish.  To  warrant  him  against  Glusu 
the  consoqaences  of  this  assumption,  plaintiff  ostensibly  became  the  purchaser  at  MgHatton. 
Sheriff's  sale  of  the  land  on  the  Bayou  St.  John,  seized  under  BonnevaTs  mort- 
gage which  had  been  assigned  to  plaintiff  for  a  nominal  sum  of  eight  thousand 
dollars ;  and  at  private  sale  of  the  Mississippi  land  and  slaves,  the  sale  now  under 
consideration  for  a  nominal  price  of  $18,500,  the  total  amount  of  the  Bonneval 
debt,  as  stated  by  plaintiff,  including  interest,  costs,  lawyer's  fees,  &c.,  was 
«17,436  93. 

The  evideni*  shows  that  all  this  property  was  thus  conveyed  in  trust  for  the 
payment  of  the  indebtedness  of  Ducayet  thus  assigned,  and  with  the  understand- 
ing that  it  was  to  be  reconveyed  when  the  debt  should  be  extinguished. 

The  contract  was  therefore  under  the  consideration  proven  not  a  sale,  but 
(granting  that  it  was  followed  by  delivery,)  a  pledge. 

It  was  a  simulated  sale,  that  is  to  say,  it  had  the  appearance,  but  not  the  reality 
of  a  sale.  And  the  defendants,  as  was  said  in  Erwin  v.  Tlie  Bank  of  Kentucky, 
5  An.  p.  4,  have  a  clear  right  to  maintain  their  seizure,  by  showing  that  simula- 
tion. Considered  as  a  pledge  of  the  property,  the  plaintiff  had  no  right  to  enjoin 
its  sale  under  the  executions  of  the  defendants.  He  should,  in  strictness,  have 
proceeded  by  way  of  third  opposition,  to  claim  a  priority  upon  its  proceeds. 
!But  it  is  not  necessary  to  put  the  plaintiff  out  of  court  upon  this  technical  ground, 
for  w& have  evidence  in  the  record  that  enables  us  to  dispose  of  his  claim,  con- 
sidered as  a  third  opposition  of  a  pledgee.  The  evidence  shows  that  the  liabiliti&s 
to  secure  which  the  pledge  was  given,  have  been  extinguished,  or  at  least  that 
they  ought  to  be,  funds  having  been  realised  from  sales  of  the  pledged  property, 
made  by  plaintiff,  safiScient  in  amount  to  cover,  and  more  than  cover  those  lia- 
bilities. 

1.  Plaintiff  sold  to  James  Arthur  Blanc,  on  the  27th  January,  1858, 

a  portion  of  the  Bayou  St.  John  property,  for ?8,461  25 

2.  He  sold  to  /.  L.  Tissot,  on  the  29th  April,  1858,  the  remainder 

of  the  said  property,  for 6,000  00 

3.  He  sold  to  Charles  M,  Simpson,  on  the  6th  February,  1858,  the 

tract  of  land  in  Jackson  Co.  Miss.,  (Pascagoula,)  for 11,000  00 

Total $25,461  25 

The  Bonneval  debt,  assigned  to  plaintiff,  we  have  seen,  was 17,436  93 

Excess,  after  satisfying  plaintiff, 88,024  32 

It  is  said  by  the  witness  Simms,  that  plaintiff  had  endorsed  for  Ducayet,  to  the 
extent  of  $8000.  It  is  not  shown  that  plaintiff  has  paid  any  oi  those  endorse- 
ments ;  on  the  contrary,  it  is  proved  by  Hepp,  that  he  refiised  to  pay  one  of 
them,  $4000,  on  the  plea  of  usury.  But  even  had  plaintiff  paid  those  endorse- 
ments, they  were  no  part  of  the  consideration  of  this  sale  or  pledge,  and  conse- 
quently confer  no  privilege  upon  the  pledged  property.  Indeed,  the  amount  of 
that  pledge  could  not,  l^^y,  exceed  the  amount  mentioned  in  the  Act,  viz  : 
$18,500.  Lastly,  supposing  the  endorsements  paid,  and  they  were  covered  by 
the  pledge,  plaintiff  has  sold  for  enough  to  reimburse  himself  in  full.  Plaintiff  is 
therefore  without  any  claim,  either  legal  or  equitable,  upon  the  six  slaves  seized 
under  the  executions  of  the  defendants. 

As  to  the  possession  of  plaintiff  under  the  bond,  said  to  have  been  given  in 
Mississippi  for  the  forthcoming  of  some  slaves,  it  is  irrelevant  to  this  case.    In 
the  flrst  place,  neither  in  his  petition  against  McHaiton,  nor  in  that  against  Roma- 
71 
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tiLRisiH         g,i<{fl,  tioea  plaintiff  set  np  title  to  the  slaves  seized,  under  his  forthcoming  bond, 
McHaVt^x.      nor  is  that  bond  so  much  as  mentioned  therein.    • 

In  the  next  place,  there  is  no  such  bond,  nor  the  record  of  any  Mississippi  suit 
in  evidence,  and  the  witness,  Blocker^  who  testifies  that  there  was  such  a  suit  and 
and  such  a  bond,  does  not  tell  us  the  names  of  the  ueeroes  who  were  claimed  by 
the  present  plaintiff  in  that  suit.  He  says,  "  Mr,  Gleises  afterwards  gave  bond 
for  four  of  the  slaves.  Five  slaves  had  been  seized,  but  only  four  were  claimed  by 
Gleises,  Moses  was  left  over  there  in  Mississippi,  and  was  not  claimed  by  Gleises." 

This  testimony  was  taken,  like  all  the  rest,  in  the  two  injunction  suits,  which 
were  tried  together.  Now,  in  that  against  McHatton^  it  is  alleged  that  two  slaves 
named  Sam  and  Octave^  had  been  seized  by  defendant ;  and  in  that  against  Ro- 
magosnj  it  is  alleged  that  defendant  had  caused  to  be  seized  four  slaves,  namal 
Webhf  Charles^  Si/as  and  Alfred ;  all  of  whom,  being  six  in  number,  are  claimed 
by  plaintiff,  by  virtue  of  the  conveyance  from  Ducayet,  of  the  ITth  October,  1857. 
'J'here  is  nothing  in  the  record  to  show,  which  of  these  negroes  named,  are  the 
negroes  bonded  by  Gleises  in  Mississippi.  It  is,  therefore,  needless  to  enquire 
what  kind  of  title  or  right  to  the  negroes,  the  Mississippi  forthcoming  bond  may 
have  vested  in  plaintiff,  inasmuch  as  there  is  neither  allegation  nor  proof,  to  sup- 
port any  claim  upon  that  ground. 

The  judgment  of  the  District  Court  is  therefore  affirmed,  with  costs. 

Land,  J.,  dissenting.  The  defendants,  judgment  creditors  of  Felix  Ducayd, 
having  caused  certain  slaves  to  be  seized  as  his  property,  under  executions  issued 
on  their  judgments,  the  plaintiff  enjoined  the  sales  on  the  ground  that  he  was 
the  legal  owner  and  in  possession  at  the  time  of  the  seizure. 

The  answers  of  defendants  deny  the  ownership  of  plaintiff,  and  aver  that  his 
title  is  a  simulation,  accepted  by  him  for  the  purpose  of  defeating  the  just  pur- 
suits of  the  creditors  of  Ducayetj  and  that  his  possession  was  for  the  same  par- 
pose,  and  commenced  only  on  the  day  preceding  the  seizure  under  the  executions. 

The  questions  presented  by  the  pleadings,  and  the  one  decided  by  the  court  be- 
low, is  whether  the  title,  under  which  plaintiff  claims  the  slaves,  is  a  simidation. 

The  facts  on  which  the  District  Judge  rendered  judgment  in  favor  of  defen- 
dants, are  thus  stated  by  him  : 

"  Plaintiff  claims  certain  slaves  seized  by  the  Sheriff  of  the  parish  under  execu- 
tions issuing  in  favor  of  defendants  against  F.  Ducayet,  which  were  about  being 
sold  to  satisfy  said  executions  when  plaintiff  enjoined  the  sale.  The  plaintiff 
claims  under  an  act  of  sale  from  Ducayet  and  wifey  of  the  date  of  17th  October, 
1857,  and  the  consideration  of  the  sale  is  stated  in  said  act  to  be  $18,500.  De- 
fendants aver  this  act  of  sale  is  simulated.  The  evidence  shows  that  Ducayet  be- 
ing largely  in  debt  to  Bonnevalj  Schreiber  <D  Co.,  mortgaged  to  them  certain 
property  situated  on  the  Bayou  St  John,  and  seven  slaves,  (part  of  whom  are  the 
subject-matter  of  this  suit,)  and  executed  a  deed  of  trust  on  certain  property  in 
Jackson  County,  Miss.,  to  secure  the  said  indebtedness.  By  an  agreement  be- 
tween plaintiff  and  Bonneval,  plaintiff  aiisumed  BonnevaVs  position  towards  Duca- 
yet, Bonneval  transferring  to  plaintiff  all  his  securities,  and  plaintiff  executing 
his  obligations  in  favor  of  Bonneval  for  the  amount  of  Ducayets  debts  to  Bonne- 
val, so  that  Ducayet  became  the  debtor  of  plaintiff  to  this  amount  Plaintiff  had 
also  endorsed  notes  for  Diicayet  to  the  amount  of  $8000,  and  in  order  to  secure 
plaintiff  on  account  of  these  two  indebtedness,  Ducayet  made  the  sale  of  the  ne- 
groes seized  and  the  Jackson  County  property.  The  witness,  Simms.  speaks  of 
this  sale  as  a  securitv  and  not  as  a  veritable  sale.'* 
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In  addition  to  these  facts,  it  may  be  stated,  that  the  property  conveyed  by  Glebk 
Dticaijet  to  the  plaintifif  consisted  of  two  tracts  or  parcels  of  land  situated  in  Jack-  McHattox. 
son  County,  State  of  Mississippi,  and  seven  slaves,  also  in  said  county  and  State, 
the  place  of  domicil  of  Ducayet.  That  the  slaves  were  left  by  plaintiflF  in  the  pos- 
session of  Ducayet  J  and  that  four  of  them  were  attached  by  the  creditors  of  the  lat- 
ter in  the  State  of  Mississippi,  and  that  the  plaintifif  upon  a  claim  of  ownership, 
under  his  title  from  Ducayet j  was  permitted  under  the  laws  of  that  State  to  bond 
them.  That  he  removed  the  slaves  from  the  State  of  Mississippi  to  this  city, 
where  they  were  seized  by  the  Sheriff,  under  the  execution  of  Romagosaj  as  the 
property  of  Ducayet,  And  that  the  two  slaves  seized  under  the  execution  of 
McHatton,  had  been  removed  from  the  State. of  Mississippi  only  a  few  days  be- 
fore by  DucayeU  but  that  they  werey  as  the  other  four  slaves^  in  the  possession  of  the 
plaintiff  at  the  time  of  the  seizure.. 

The  consideration  of  Me  contract  between  plaintifif  and  DucayetyVfhlch  they  put 
into  the  form  of  a  contract  of  sale  ^  was,  first,  an  indebtedness  of  Ducayet  to  Gleises, 
and  secondly,  the  liability  of  Gleises  as  the  accommodation  endorser  of  Ducayet. 

The  District  Judge  came  to  the  conclusion  upon  the  evidence  that  there  was 
a  real  contract  between  the  parties, — but  that  as  the  real  contract  was  one  of 
mortgage  or  suretyship,  that  the  apparent  contract  of  sale  was  therefore  a  simu- 
lation. 

To  form  a  real  contract  of  sale,  it  is  not  essential  that  the  consideration  should 
be  paid  in  money, — the  indebtment  of  the  vendor  to  the  vendee,  will  constitute, 
in  the  sale  of  a  slave,  a  legal  and  suflScient  consideration.  Weld  v.  Peters,  1  An . 
p.  432.  In  that  case,  the  consideration  of  the  sale  was  very  similar  to  the  con- 
sideration shown  by  the  evidence  in  this  case.  In  the  case  cited,  the  vendee  had 
possession  of  the  slave  from  the  date  of  the  sale,  and  the  court  held  that  the  con- 
veyance to  him  could  not  be  treated  by  a  judgment  creditor  of  the  vendor  as  null, 
and  that  a  direct  action  was  necessary  to  avoid  the  contract. 

In  the  case  before  the  court,  the  possession  of  the  plaintifif,  under  his  act  of 
sale,  commenced  only  a  day  or  two  prior  to  the  seizures  of  defendants,  and  then 
in  consequence  of  the  pursuit  of  DucayeVs  creditors  in  the  State  of  Mississippi. 

The  plaintifif,  however,  brings  himself  within  the  well  settled  rule  which  re- 
quires creditors  to  institute  the  revocatory  action  to  set  aside  contracts  having  a 
real  existence,  but  which  have  been  made  in  fraud  of  their  rights, — he  lias  a  title 
absolute  on  its  face^  translcUive  of  property,  was  in  possession  at  the  time  of  the 
seizure,  and  has  shown  that  his  title  was  based  upon  considerations  which  passed 
between  Ducayet  and  himself. 

AVhilst  the  evidence  shows  that  the  conveyance  to  the  plaintifif  was  in  fraud  of 
DucayeVs  creditors,  it  also  shows  a  real  contract  between  the  parties  in  the  form  of 
a  sale,  and  possession  by  the  plaintiff.  Under  these  circumstances  the  law  requires 
the  creditors  to  resort  to  the  revocatory  action.  Kirkland  v.  Ncic  Orleans  Gas 
Lifrht  Co.,  1  An.  299.     Weld  v.  Peters,  ib.  432.     2  An.  913 

It  is,  therefore,  my  opinion,  that  the  judgment  should  be  reversed. 

Merrick,  C.  J.,  concurred  in  this  opinion. 
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«|  John  Coi.em.x  v.  Marv  E.  Haiuht  et,  al. 

14    604 

■        ^°^l  The  ratlnrc  of  a  lessor  to  maintain  premises  leased  in  a  tenuntable  conditioQ  dtssolvcE  thrlrase.Al 

though  such  lessor  be  not  at  fault. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvtgneaud,  J. 
Collens  <&   Woolridge,  for  plaintiff.    /.  Q.  Bradford  and  P.  H.  O'Ntal, 
for  defendants  and  appellants.    /.  S.  Whittaker,  for  int^rvenor. 

Merrick,  C.  J.  This  is  an  action  for  the  recovery  of  rent.  On  the  2Tth  of 
January,  1857,  the  plaintiff  leased  to  the  defendant  certain  premises,  from  18tli  of 
February  to  the  3lst  of  October,  1857,  at  sixty  dollars  per  month,  payable 
monthly,  with  /.  G.  Goodall  as  security. 

Ill  the  month  of  March  following,  it  became  necessary  to  take  down  a  wall  of 
the  house  leased  for  the  purpose  of  constructing  a  large  building  on  the  adjoining 
property,  called  the  Seaman's  Home,  and  about  the  middle  of  the  month  tht 
premises  were  abandoned  by  the  defendant  as  uninhabitable.  This  suit  is  brought 
to  recover  of  the  defendant  the  rent  of  the  whole  term. 

The  District  Judge  was  of  the  opinion  that  there  was  no  fault  on  the  part  of 
the  plaintiff;  that  the  pulling  down  of  the  party  wall  was  no  act  of  his;  that 
the  proprietor  of  the  adjoining  lot  had  an  undoubted  right  to  pull  down  the  wall 
held  in  common  in  order  to  secure  the  building  he  was  about  to  erect,  and  that 
neither  the  owner  of  the  house,  the  wall  of  which  was  to  be  pulled  down,  nor  bis 
tenants  could  raise  any  complaint,  and  he  cites  Arts.  677  and  678  of  the  CiTil 
Code  in  support  for  his  conclusions. 

It  appears  to  us  that  the  learned  Judge  of  the  court  a  qtto  has  fallen  into  an 
error  in  supposing  that  the  lessor  when  not  in  fault  is  exempt  from  the  obligation 
to  maintain  the  thing  leased  in  a  tenantable  condition.  This  obligation  is  to 
guarantee  to  the  lessee  the  enjoyment,  ut  coi\ductori  refrui  liceaL  In  the  lan- 
guage of  the  Code,  he  is  bound  by  the  very  nature  of  the  contract  to  maintain 
the  thing  in  a  condition  such  as  to  serve  the  use  for  which  it  is  hired,  and  to  caase 
the  lessee  to  be  in  peaceable  possession  during  the  continuance  of  the  lease,  (C. 
C.  2662)  and  this  guaranty  extends  to  vices  and  defects  which  prevent  the  thing 
from  being  used  even  if  it  appear  that  the  lessor  knew  nothing  of  their  existence, 
(C.  C.  2665),  and  the  lease  may  be  annulled,  or  the  rent  diminished,  even  if  the 
thing  be  partially  destroyed  or  taken  for  public  utility.  C.  C.  2667.  So  too,  "  if 
without  the  fault  of  the  lessor,  the  thing  ceases  to  be  fit  for  the  purposes  for 
which  it  was  leased,  or  if  the  use  be  much  impeded,  as  if  a  neighbor,  by  raising 
his  walls  shall  intercept  the  light  of  a  house  leased,  the  lessee  may,  according  to 
circumstances,  obtain  the  annullment  of  the  lease,  but  has  no  claim  for  indemnitr.'' 
C.  G.  2669.  So  too,  in  regard  to  repairs ;  the  whole  rent  is  to  be  remitted  if  the 
repairs  have  been  of  such  a  nature  as  to  oblige  the  tenant  to  leave  the  house,  or 
the  room,  or  to  take  another  house,  while  that  which  he  had  leased  was  repairing. 
C.  C.  2670. 

In  this  case,  it  has  been  proven  by  one  witness  that  the  defendant  consented  to 
the  pulling  down  of  the  wall,  but  we  cannot  think,  in  the  absence  of  testimony 
to  that  effect,  that  the  tenant  intended  to  make  the  lessor  a  donation  of  the  rent 
during  the  building  of  the  new  wall,  or  to  do  anything  more  than  release  him 
from  his  obligation  of  lessor. 

Digitized  by  VjOOQ IC 


NEW  ORLEANS.  JUNE.  1869.  665 

The  house  became  untenantable ;  the  work  drove  away  defendant's  boarders,       coiman 
destroyed  her  famitare,  and  compelled  her  to  obtain  another  house.  UAioHr. 

Three  witnesses  testify  that  plaintiff  told  defendant  to  occupy  the  back  building 
until  she  could  suit  herself,  or  do  better,  and  after  she  left  he  took  possession  of 
the  property,  and  subsequently  leased  the  same  to  a  tenant  under  a  protest  that 
he  did  it  for  the  benefit  of  the  defendant,  and  to  hold  her  responsible  for  the  resi- 
due of  the  rent 

The  rent  for  the  mouth  of  February  appears  to  have  been  paid,  and  the  proof 
shows  that  subsequently  the  defendant  was  more  injured  than  benefited  by  the 
short  occupancy  of  the  premises  with  her  furniture. 

The  iutervenor  has  not  appealed  from  the  judgment,  which  takes  no  notice  of 
his  demand. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  there  be  judgment  against 
the  plaintiff's  demand  and  in  favor  of  defendants,  with  costs  of  both  courts. 


State  of  Louisiana,  on  the  relation  of  Mrs.  M.  E.  Boissac,  v.  A.  Petit, 
Recorder  of  the  Parish  of  Iberville. 

On  the  removal  of  a  tutor  from  one  parish  to  another,  the  Judge  of  the  new  domicU  of  the  tutor  is  the 
one  having  Jurisdiction  over  the  affliirs  of  the  minor. 

APPEAL  from  the  Sixth  District  Court  of  East  Baton  Rouge,  Beale,  J. 
E.  Phillips f  for  plaintiff.    Zenan  Labauve,  for  defendant  and  appellant. 

Merrick,  C.  J.  "  On  the  2d  day  of  March,  1857,  Mrs,  Boissac^  the  plaintiff, 
assisted  by  her  husband,  T.  M.  Boissac,  sold  to  E.  L,  Sigur,  a  plantation  and 
slaves,  situated  in  the  parish  of  Iberville,  and  in  the  act  of  sale  there  was  inserted 
the  following  clause :  '  And  here  it  is  distinctly  understood  by  the  parties  to  this 
act,  that  as  there  exists  a  tacit  mortgage  on  all  the  property  of  the  present  ven- 
dress  in  favor  of  her  minor  children,  issue  of  her  marriage  with  her  first  husband, 
Robert  Setcall,  deceased,  the  full  amount  of  which  tacit  mortgage  is  not  known  at 
present.  It  is  therefore  agreed  between  the  parties,  that  the  five  notes  herein 
described,  shall  remain  deposited  in  the  hands  of  the  Recorder  of  the  Parish  of 
Iberville,  until  the  full  amount  of  said  tacit  mortgage  be  legally  known,  and 
when  known,  a  sufficient  number  of  said  notes  amongst  those  that  will  be  the  last 
due,  shall  remain  in  the  hands  of  said  Recorder,  until  said  tacit  mortgage  be  duly 
cancelled.'" 

"  The  plaintiff  now  claims  the  notes  from  the  Recorder,  upon  the  ground  that 
the  legal  mortgage  spoken  of  in  the  act  of  sale  has  been  cancelled  and  released, 
and  a  special  mortgage  given  in  its  stead.  All  the  parties  in  interest  have  been 
made  parties,  and  have  appeared  and  filed  their  answers,  to-wit :  E,  L.  Sigur  and 
/.  /.  B,  Kirkj  under-tutor  to  the  minors." 

«  The  answer  of  Sigur  alleges  that  the  proceedings  had  to  give  the  special 
mortgage,  and  release  the  legal  mortgage,  were  irregular  and  ill^al  from  the 
commencement  to  the  end,  and  that  the  tacit  and  legal  mortgage  is  still  in  force 
in  favor  of  the  minors." 
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Statb  «  P.  0.  Hibert,  the  under-tutor,  being  unable  to  discharge  fats  duties  in  consc- 

Ptnr.  quence  of  the  removal  of  the  minors  to  another  parish,  resigned  his  office,  and 

Mr.  Kirk  was  appointed  in  his  place." 

The  removal  of  the  tutrix  was  from  the  Parish  of  Iberville,  in  the  Sixth  Judi- 
cial District,  to  the  Parish  of  Avoyelles,  in  the  Thirteenth  District.  The  resig- 
nation of  the  under-tutor  was  accepted  and  a  new  under-tutor  appointed  by  the 
Judge  of  the  Thirteenth  Judicial  District,  the  new  domicil  of  the  tutrix.  Snch 
proceedings  were  had  in  the  Parish  of  Avoyelles  and  authorized  the  tutrix  by  a 
decree  of  the  court  to  substitute  a  special  mortgage  in  favor  of  her  minor  children 
in  the  place  of  the  tacit  mortgage.  The  special  mortgage  having  been  executed 
was  also  accepted  and  approved  by  a  decree  of  the  court,  and  the  tacit  mortgage 
cancelled. 

E.  L.  Sigur  has  appealed. 

He  presents  two  questions  for  our  consideration. 

I.  Whether  the  District  Court  for  the  Parish  of  Avoyelles  had  jurisdictioo, 
and  whether  the  proceedings  are  regular  and  legal  and  the  tacit  mortgage  can- 
celled. 

So  far  as  the  question  of  jurisdiction  is  concerned,  we  have  to  say,  that  the 
Judge  of  the  Sixth  Judicial  District  properly  declined  to  receive  the  resignation 
of  the  former  under-tutor.  The  Judge  having  jurisdiction  over  the  domi«il  of 
the  tutrix  was  the  one  having  jurisdiction  over  the  affairs  of  the  minors,  for  their 
domicil  is  attendant  upon  that  of  their  tutrix.  The  proceedings  were  condacted 
before  the  right  Judge,  as  has  been  heretofore  determined  by  this  court  in  several 
decisions.  See  State  v.  Bermudez,  14  L.  R.  484 :  same  v.  Jfjdge  of  Probates  of 
New  Orleans,  2  Rob.  418.     Succession  of  R.  Wmn,  3  Rob.  303. 

If  there  are  any  supposed  irregularties  in  the  proceedings  of  the  family  meet- 
ing and  the  decree  of  the  court  vitiating  the  same,  it  is  the  duty  of  the  appellant 
to  call  them  to  our  attention.  As  we  find  the  District  Court  had  jurisdiction, 
we  shall  presume  that  its  proceedings  were  regular  and  obligatory,  until  we  hear 
some  specific  objection  made  against  them. 

II.  "  Louis  A.  Marchand  sold  this  plantation  to  the  plaintiff  the  same  day  that 
he  was  appointed  tutor  to  the  minor  Babin,  Is  not  this  property  tacitly  mort- 
gaged in  favor  of  said  minor  for  an  amount  exceeding  $2000,  received  afterwards 
by  said  tutor." 

This  suit  is  not  brought  against  the  vendee  to  recover  judgment  for  the  price 
of  the  purchase,  but  to  obtain  notes  not  yet  due  amounting  to  $22,500,  deposited 
with  the  Recorder,  and  to  be  delivered  up  on  a  certain  condition,  which  has  hap- 
pened. 

If  this  be  a  case  in  which  the  vendee  could  require  the  vender  to  give  secority 
under  Art  2535,  C.  C,  we  think  he  should  at  least  be  held  to  make  his  proof 
certain.  As  correctly  observed  by  the  District  Judge,  it  is  not  shown  that  Mar- 
dtand  was  appointed  tutor  before  he  passed  the  act  of  sale ;  moreover,  he  may 
have  ample  means  to  pay  off  his  ward. 

Judgment  affirmed. 

Land,  J.,  absent. 
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B.  Saloy  v.  p.  E.  Chexxaidre.  14  ggy, 

no   809 

Th«  Act  of  1844,  whicli  gives  to  the  survivor  the  ustifruct  of  the  coniraunity  property,  docs  not  dwponso 
Iho  party  who  claims  the  benefit  of  its  provisitma  from  having  an  inventory  taken. 

A  widow  in  community  who,  before  8he  has  qualilled  as  administratrix,  or  tutrix,  stipulutos  in  writing^ 
for  t!ie  extension  of  a  debt,  and  makes  payintMits  iiix)n  it,  is  presurae«l  to  have  accopto<l  the  commu- 
nity, and  her  subsequent  renunciation  of  it,  on  her  qualifying  as  tutrix  and  administratrix,  will  not 
avail  her  in  a  suit  brought  uix)n  tho  debt  which  she  ha.l  ackuowL-dged,  to  hold  her  liable  for  It  im 
])artuer  in  the  community. 

Tl»e  tutrix  and  wiilow  hi  community  administers  tho  sucrossion  only  so  long  rb  it  is  not  entrusted 
to  an  administrator  ;  and  when  her  iwwor  over  the  succession  is  superseded  by  tho  appointment  of 
»n  administrator.  In  order  to  bind  the  sucression  for  a  debt,  the  new  representative  of  the  samo 
should  be  made  a  pitrty. 

A  mortgage  being  indivisible  and  only  acceasory  to  the  debt,  a  decree  cannot  properly  bo  rendered  for 
the  sale  of  the  property  mortgaged.  In  an  action  via  ordinaria,  without  parties  before  tho  court 
against  whom  a  judgment  may  be  rendered  for  the  whole  debt. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
E,  Fillevl,  for  plaintiff.    H.  R,  GrandmonU  for  defendant  and  appellant. 

Merrick,  C.  J.  This  is  an  action  via  ordinaria,  to  subject  the  mortgaged 
property  to  the  payment  of  the  debt  of  P.  E.  Chexnaidre,  deceased,  and  to  obtain 
judgment  against  the  widow  in  community,  in  her  individual  capacity,  for  one- 
half,  and  against  her,  as  tutrix  for  her  minor  children,  for  the  other  half.  Judg- 
ment having  been  rendered  against  the  defendant  individually,  and  as  tutrix,  she 
appeals. 

The  mortgagor,  P.  E.  Chexnaidre,  died  in  Febniary,  1855.  The  widow  took 
no  steps  to  procure  an  inventory  or  qualify  as  tutrix,  until  August,  1858.  In 
the  interval  she  appears  to  have  retained  possession  of  the  property.  She  made 
an  arrangement  each  year  for  the  prolongation  of  the  term  for  the  payment  of 
the  note  in  question,  and  paid  one  hundred  dollars  in  part  satisfaction  of  the  same, 
besides  paying  the  annual  interest. 

Having  subsequently  obtained  letters  of  tutorship  and  administration,  and 
having  renounced  the  community,  the  question  is  raised,  whether  her  renuncia- 
tion can  now  avail  her,  or  whether  she  ie  personally  bound  for  one-half  of  the 
debts  of  the  community. 

It  is  urged,  that  her  neglect  to  take  an  inventory  cannot  prejudice  her,  because 
she  was  entitled  to  the  usufruct  of  the  property  under  the  Act  of  1844.  With- 
out undertaking  to  decide  whether  the  mere  neglect  of  a  widow  in  community  to 
take  an  inventory  will  render  her  chargeable  for  one-half  of  the  debts,  we  observe 
that  the  Act  of  1844  does  not  dispense  the  party  who  claims  the  benefit  of  that 
statute,  from  taking  an  inventory.     C.  C.  550 ;  Neely  v.  Stokes,  13  An. 

In  this  case,  the  widow  not  only  remained  in  possession  of  the  estate  without 
an  inventory,  but  before  she  had  qualified  as  tutrix,  or  as  administratrix,  she 
stipulated  in  writing  for  the  extension  of  the  debt  of  the  succession,  and  made 
payments  upon  the  same.  She  must  therefore  be  presumed,  in  the  absence  of  ex- 
planatory proof,  to  have  acted  in  the  only  capacity  in  which  she  had  authority  to 
act,  viz,  as  partner  in  community,  and  she  is  bound  as  such.  C.  C.  987,  988, 
990,  995. 

At  the  time  the  suit  was  commenced,  the  widow  had  qualified  as  tutrix,  but 
had  not  been  appointed  administratrix.     It  was,  therefore,  properly  commenced. 
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saloy  but  in  order  to  obtain  a  judgment  against  the  soccearion,  it  liecmiw  neoeasaiy 
coExxAiDu.  subsequently  that  the  administratrix  ^ould  be  made  a  party.  The  tutrix  and 
widow  in  community  administers  the  suceessiOD  only  so  long  as  it  is  not  entrusted 
to  an  administrator  or  administratrix.  So  soon  as  an  aAninistrix  is  appointed, 
the  tutrix's  power  over  the  succession  is  superseded,  emd  in  order  to  bind  the  suc- 
cc^ion  for  a  debt,  the  new  representative  of  the  same  should  be  made  a  partj. 
C.  P.  976 ;  2  An.  462  ;  3  An.  503 ;  C.  a  1051 ;  12  An.  345. 

The  judgment  against  the  defendant^  aK  tutrix  of  her  minw  cfuTifren,  does  not, 
therefore,  bind  the  succession,  and  could  ooiy  be  enforced  against  such  other 
property  as  the  minors  may  happen  to  own.  Now,  es  the  law  accepts  the  sac- 
cession  for  the  minors  with  the  benefit  of  inventory,  a  jut^inent  ought  not  to  be 
rendered  in  this  form,  which  will  bind  their  estates  generally,  and  which  may  be 
enforced  by  an  execution. 

The  judgment  also  compels  the  widow  ta  pa^  more*  than  one-half  of  the  debt;, 
for  she  is  not  allowed  a  credit  upon  her  ooe^haslf  fbv  the  paymeoC  which  she  has 
made. 

It  is  somewhat  inconsistent  to  charge  her,  as  widbw  in  commuraty,  with  one- 
half  of  the  debts  of  the  succession,  becaose- the  payment  made  by  her  could  only 
have  been  made  in  that  capacity,  and  then  not  to^  allow  her  a  credit  for  the  pay- 
ment in  the  same  capacity. 

We  think  the  widow  is  entitled  to  the  credit  oTone-hunAed' dbllars  on  herpro- 
portion  of  the  debt. 

The  action  is  via  ordinariaj  and  plaintifT^mands  » judgment  agaiinst  his  debt- 
ors, and  also  a  decree  that  the  mortgaged  property  be  sold  to  satisfy^  the  debt  In 
this  respect,  the  case  differs  from  the  case  of  McCcdbp  v.  Fluker's- Heirs,  12  An 
551,  where  executory  process  issued,  and  where*  tfce notices*  were  served  on  the- 
tutrix  and  widow  in  community  before  she  bad  qualified  as'  adkninistratrix,  hot 
did  not  become  void  for  that  reason.  The  widbw  in  that  case' took  the  appeal  ^ 
administratrix,  and  the  subsequent  notices  wcse-  doubtless  served  upon  her  as- 
such.     12  An.  345. 

The  mortgage  being  indivisible  and  only  accessory  t(^  the  dfelH,  a  decree  cannot 
properly  be  rendered  for  the  sale  of  the  property,.  ih»tiiik  form  of  action,  withont 
parties  before  the  court  against  whom  a  judgment  may  be  rendered  for  the  ^de 
debt  C.  P.  67.  It  is  in  this  sense  that  a  mortgagjsis'iadivisiUe.  0.  P.  66>  67;. 
r.  C.  1382,  2108. 

We  think  the  case  ought  to  be  remanded  for  a  ne^  trial,  with  leapte  to  the* 
plaintiff  to  amend  by  making  the  administratrix  a  party  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed  b^  t&e  court,  that  thr  judgment 
of  the  lower  court  be  avoided  and  reversed,  andl  the  case  be  remanded  to  tbe^ 
lower  court  for  further  proceedings  and  a  new  trial ,.  the  plaintiff  lia^ing  leave  t»» 
amend,  and  he  paying  the  costs  of  the  appeal. 
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James  A.  Scuddy  w.  W.  A.  Shaffer — ^McMaster,  Warrantor. 

An  appeal  will  not  be  diamiBSed  because  the  warrantor  has  not  been  made  a  party  to  the  appeal, 
where  the  defendant  has  abandoned  all  right  of  appeal  against  his  warrantor. 

The  Judgment  of  the  lower  court  was  not  reversed,  because  the  Judge  revised  to  compel  experts  to 
report  after  the  expiration  of  the  time  appointed  for  them  to  report.  In  a  case  of  this  kind,  it  was  a 
matter  of  discretion  with  the  Judge  whether  he  would  do  so ,  or  leave  the  parties  to  the  benefit  of  the 
testimony  of  the  experts  b^bre  the  Jury. 

APPEAL  from  the  District  Court  of  the  Parish  of  Terrebonne,  Roman,  J. 
Beatty  dt  Bush,  for  plaintiff.     Connelly  &  Righior,  for  defendant  and  appel- 
lant. 

Merrick,  G.  J.  The  plaintiff  has  moved  to  dismiss  the  appeal  taken  by  the 
defendant,  Shaffer,  because  he  has  not  made  his  warrantor  a  party  to  the  same. 
The  motion  appears  to  be  sustained  by  the  authorities.  See  WiUiams  v.  Courtney, 
9  An.  99 ;  Oliver  v.  William,  12  Rob.  180 ;  Blanc  v.  Cousin,  8  An.  72 ;  Heia- 
son  V.  CresweU,  10  An.  232. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  appeal  in 
this  case  be  dismissed  at  the  costs  of  the  appellant. 


Same  Case — On  a  Re-hearing. 

Merbick,  C.  J.  A  re  hearing  having  been^granted  in  this  case,  on  a  recon- 
sideration of  the  question,  we  think  the  appeal  may  be  maintained,  as  we  under- 
stand the  defendant  has  abandoned  all  right  of  appeal  against  his  warrantor. 

The  case  was  before  this  court  on  the  question  of  title  in  1855,  and  is  reported 
in  10  An.  133.  The  question  now  presented  grows  out  of  the  improvements  and 
rents. 

There  is  a  bill  of  exception  to  the  refusal  of  the  District  Court  to  compel  the 
experts  to  report  after  the  expiration  of  the  time  appointed  for  their  report  We 
cannot  say  that  the  judge  erred.  It  was  a  matter  of  discretion  with  him  whether, 
in  a  case  of  this  kmd,  he  would  do  so,  or  leave  to  the  parties  the  benefit  of  the 
testimony  of  the  experts  before  the  jury. 

On  the  merits,  there  is  some  conflict  of  testimony,  and  some  of  it  appears  to 
have  been  disregarded  by  the  jury.  But  looking  to  the  situation  of  the  land  and 
the  proof,  we  can  safely  say  that  the  improvements  have  benefited  plaintiff's 
place  in  a  sum  equal  to  the  value  of  the  rent  while  in  possession  of  defendant. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  lower  court  be  avoided  and 
reversed,  and  that  there  be  judgment  in  favor  of  the  defendant  in  plaintiff's  origi- 
nal demand,  and  in  &vor  of  the  plaintiff  on  defendant's  reconventional  demand, 
and  that  the  plaintiff  pay  the  costs  in  both  courts. 

Land,  J.,  absent. 
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^^^  'g7Q,  State  v.  James  Mullen. 

113    7311 

jTT  In  a  capital  case  ft  Lb  competent  for  the  Stale  to  show  the  disqualification  of  a  Joror  by  tatem^iimg 

117  874*  ^'^^  jaror  himself  as  to  any  conscientious  scraples  he  may  Liavo  against  inflicting  the  paiualimaii  u( 

' ""'  death. 

The  Article  of  the  Constitution  which  requiren  prosecutions  to  be  by  indictment  or  infonDatioD,do«B 
not  prevent  the  Legislature  from  prescribing  the  forms  of  such  instruments. 

The  definition  of  tiic  offence  of  murder,  as  known  under  the  common  law  of  England,  is  the  tnie  d^- 
nition  of  the  crime  of  willful  murder,  the  punishment  of  which  is  provided  for  by  the  first  secttnb of 
the  Act  of  the  Legislature  of  1855,  relative  to  crimes  luid  offences. 

If  A  threatens  to  lake  the  life  of  JEf,  or  to  do  him  great  bodily  harm,  and  B  being  informed  of  tiie 
threat,  arms  himself  for  the  true  and  sole  purpose  of  self -protection,  and  the  parties  subsequently 
meet  without  design,  and  A  draws  a  deadly  weapon  and  approaches  B  with  the  apparent  intenlfciotn 
a.Hsanlt  him  with  it,  and  B  believes  that  he  is  in  danger  of  his  life  or  groat  bodily  harm,  and  him  bj 
way  of  avoiding  his  adversary,  advances  upon  him  and  kills  him,  the  killing  is  justifiable  in  self  <k- 
fence. 

But  if  A  threatens  B  with  jwrsonal  violence,  and  the  threat  is  communicated  to  Jff,  and  Btherwr« 
arms  him.^elf  with  a  deadly  weapon,  and  meeting  A  kills  him,  while  A  is  not  making  any  bositki 
demonstration  against  B,  the  killing  is  willful,  deliberate,  malicious,  and  is  murder. 

Voluntary  drunkenness,  when  no  provocation  has  been  given,  furnishes  no  excuse  for  the  act  of  killi&g 
another. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Huntj  J. 
E.  W.  Mo'isey  Attorney  General,  for  the  State.     T.  J.  Durante  for  the  ap- 
pellant. 

Merrick,  C.  J.  The  accused  having  been  convicted  of  the  murder  of  one 
James  McGlone^  and  sentenced  to  suffer  the  penalty  of  death,  prosecutes  thisa{K 
peal. 

He  relies  for  a  reversal  of  the  judgment  upon  several  supposed  erroneous  rul- 
ings of  the  District  Court. 

I.  The  first  which  he  presents  to  our  consideration  is  contained  in  a  bill  of  ex- 
ception taken  to  the  interrogatory  propounded  by  the  Attorney  General  to  the 
two  jurors,  James  Bradly  and  H.  Collier^  "  whether  they  had  conscientions  scru- 
ples against  finding  a  verdict  which  might  result  in  the  death  of  the  prisoner"  ? 

The  counsel  for  the  accused  does  not  controvert  the  right  of  the  State  to  show 
aliunde  the  incompetency  of  the  jurors  in  this  respect,  but  contends  that  the 
question  relates  to  a  matter  of  conscience,  for  which  the  juror  is  not  responsible 
nor  compelled  to  answer  in  a  court  of  justice;  that  virtually,  the  question  appeals 
to  the  juror's  conscience  to  ascertain  whether  he  approves  of  the  laws  of  his 
country  and  is  calculated  to  bring  him  into  discredit  and  contempt  with  his  fel- 
low-citizens. 

The  conscientious  scruples  against  inflicting  the  punishment  of  death,  is  a  good 
ground  of  challenge  to  a  juror  in  a  capital  case,  is  now  too  well  settled  to  be 
doubted.  See  State  v.  Kennedy,  8  Rob.  594;  State  v.  3fc/wn,  11  An.  536; 
State  V.  Costello,  11  An.  284  ;  State  v.  Ndan,  13  An.  276. 

Tlie  general  rule  in  regard  to  evidence  is,  that  the  best  evidence  of  which  the 
nature  of  the  case  admits,  ought  to  be  required.  The  juror,  beyond  all  question, 
has  a  more  certain  knowledge  of  the  condition  of  his  belief,  and  can  enlighten 
the  court  on  that  subject,  better  than  any  other  person.  Why  should  not  the 
court  apply  to  the  juror  himself  to  ascertain  the  condition  of  his  mind  precisely 
as  it  does  where  he  is  suspected  of  partiality  or  prejudice  ? 

It  is  said,  because  it  will  degrade  the  juror  and  because  it  is  a  matter  of  con- 
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science  and  belief  beyond  the  control  of  the  juror,  about  which  he  ought  not  to         statb 
be  questioned.  Mullbx. 

The  first  of  these  objections  appears  to  us  to  be  unfounded  in  fact.  We  doubt 
whether  it  would  produce  any  effect  upon  the  juror  in  public  estimation. 

In  respect  to  the  other  objection,  it  is  true  that  the  objection  to  disqualify  a 
witness  on  the  ground  of  a  want  of  a  religious  faith,  ought  to  be  proven  aliunde. 
But  then  the  rule  may  have  originated  in  the  supposition,  that  if  the  witness  were 
really  unworthy  of  evidence  on  account  of  his  atheism,  he  ought  not  to  be  trusted 
to  declare  what  his  religious  faith  is.  That  the  party  who  makes  a  charge,  car- 
rying with  it  some  degree  of  odium,  ought  to  be  held  to  be  consistent  himself, 
and  required  to  prove  his  charge  aliunde. 

But  the  question  propounded  by  the  Attorney  General  to  the  jurors  in  this 
case,  does  not  assume  that  they  are  wanting  in  a  religious  belief,  or  a  respect  to 
the  laws  of  the  land,  but  simply  inquires,  whether  there  is  any  mental  obstacle 
which  will  prevent  an  impartial  discharge  of  their  duties  as  jurors  in  the  parti- 
cular case  for  which  they  are  summoned.  Moreover,  it  would  'occasion  great 
inconvenience  to  establish  the  rule  contended  for,  and  a  formal  objection,  sup- 
ported by  the  oaths  of  other  witnesses,  would  be  much  more  objectionable  to  the 
feelings  of  the  jurors,  than  to  submit  the  question  at  once  to  the  juror  himself. 
If  the  juror  does  not  object  to  answer,  the  accused  has  but  little  reason  to  com- 
plain, because  the  State  has  adduced  the  most  satisfactory  evidence  on  the  point 
to  be  decided.  See  People  v.  Damon^  13  Wendall,  351 ;  State  v.  Jewell,  3  Rob. 
583;  Main  State  Reports,  Fierce  v.  State,  13  ;  N.  C.  537,  556  ;  Clore's  case,  8 
Grattan,  606 ;  Grosn  v.  State,  2  Carter's  Ind.  329  ;  Joues  v.  State,  2  Blackf.  475  ; 
Fletcher  v.  State,  6  Humph.  249  ;  U.  S.  v.  Fries,  3  Dall.  517  ;  Com,  v.  Kncpp,  10 
Pick.  480,  note — for  cases  where  the  juror  was  interrogated. 

II.  It  is  next  objected,  that  the  indictment  does  not  show  that  the  deceased 
died  within  a  year  and  a  day  after  the  wound  was  inflicted,  as  required  at  com- 
mon law.  The  indictment  is  framed  as  required  by  the  third  section  of  the  Act 
of  1855,  p.  172,  and  charges,  that  on  the  28th  day  of  July,  1858,  the  prisoner, 
at  the  parish  of  Orleans,  &c.,  did  feloniously,  and  of  his  malice  aforethought, 
kill  and  murder  one  James  McGlone,  The  fii*st  paragraph  of  the  third  section  of 
the  Act  of  1855,  it  is  true,  declares,  that  in  an  indictment  for  murder  or  man- 
slaughter, it  shall  not  be  necessary  to  set  forth  the  manner  or  the  means  by  which 
the  death  of  the  deceased  was  caused,  but  we  think  this  special  provision  does 
not  limit  what  immediately  follows,  wherein  the  lawgiver  declares :  That "  it 
shall  be  sufficient  in  every  indictment  for  murder,  to  charge  that  the  defendant  did 
feloniously,  willfully,  and  of  his  malice  aforethought,  kill  and  murder  the  de- 
ceased."   The  indictment  having  followed  the  statute  is  sufficient. 

If  the  prisoner  killed  the  deceased  on  the  28  th  day  of  July,  1858,  he  must,  of 
course,  have  died  the  same  day.  The  Article  of  the  Constitution,  which  requires 
prosecutions  to  be  by  indictment  or  information,  does  not  prevent  the  Legislature 
from  prescribing  the  forms  of  such  instruments.  It  only  means  that  the  charge 
against  the  accused  shall  be  preferred  by  a  Grand  Jury  in  the  form  of  an  indict- 
ment, or  in  an  information  to  be  filed  by  the  proper  officer.    Art.  103  Const. 

UI.  The  second  section  of  the  Act  of  1855,  p.  130,  which  declares  that  there 
shall  be  no  crime  known  under  the  name  of  murder  in  the  second  degree,  and  au- 
thorizes the  jury  to  find  the  prisoner  guilty  of  manslaughter,  does  not  confine  the 
crime  of  murder  to  cases  where  the  homicide  is  perpetuated  by  means  of  poison, 
or  by  lying  in  wait,  or  by  any  other  kind  of  willful,  deliberate  and  premeditated 
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STAn  killing,  or  which  shall  be  committed  in  the  perpetration  or  attempt  to  perpe- 
MuLLBT.  trate  any  arson,  rape,  robbery,  or  burglary,  as  was  provided  by  the  Act  of  Jaly 
3d,  1805,  bat  leaves  the  definition  of  the  offence  as  defined  and  known  under  the 
common  law  of  England.  The  first  section  of  the  Act  of  1855,  is  almost  a  lite- 
ral reSnactment  of  the  third  section  of  the  Act  of  23d  of  January,  1805.  It 
provides,  that  whosoever  shall  commit  the  crime  of  willful  murder,  on  conviction 
thereof,  shall  suffer  death.  Act  of  1855,  p.  130 ;  2  Martin's  Dig.  228 ;  BuIIard 
&  Curry,  242. 

By  the  Act  of  1805,  still  in  force,  it  is  provided,  that  all  crimes,  offences  and 
misdemeanors,  shall  be  taken,  intended  and  construed,  according  to  and  in  confor- 
mity with  the  common  law  of  England.  To  ascertain,  then,  what  constitutes  the 
crime  of  willful  murder,  we  must  have  recourse  to  writers  on  the  common  law. 
The  District  Judge  did  not,  therefore,  err  in  refusing  to  charge  the  jury,  that 
the  word  "  wiUful,"  was  used  in  the  statute  in  the  sense  of  "  premeditated,"  and 
that  the  Legislature  intended  to  modify  the  crime  as  known  at  common  law. 

lY.  Neither  can  we  say  that  he  erred,  to  the  prejudice  of  the  accused,  on  the 
two  other  points,  5th  and  6th,  requested  by  the  counsel  for  the  accused,  to  be 
given  in  charge  to  the  jury.  We  will  copy  the  charge  requested  and  charge  as 
given. 

The  Judge  was  requested  to  charge,  5th  :  **  That  if  the  jury  find  from  the  evi- 
dence, that  there  had  been  treats  of  personal  violence  by  the  deceased  towards 
the  prisoner,  which  had  been  communicated  to  the  prisoner  before  the  killing, 
and  the  jury  think  that  these  threats  were  sufficient  to  cause  Mullen  to  think 
that  McGlone  was  about  to  assail  his  life,  or  thought  that  his  life  was  in  danger, 
then,  in  law,  there  was  no  malice  in  the  prisoner  and  he  cannot  be  found  guilty 
of  murder." 

The  Judge  said :  "  The  charge  asked  for  on  this  point,  is  not  sufficiently  dis- 
tinct The  court  charges,  if  McGlone  threatened  to  take  Mullen's  life,  or  to  do  him 
great  bodily  harm,  and  Mullen  was  informed  of  the  threat,  and  thereupon  armed 
himself  for  the  true  and  sole  purpose  of  self-protection,  and  McGlone  and  Mul- 
len subsequently  met,  without  design,  and  McGlone  drew  a  deadly  weapon  and 
approached  Mullen,  with  the  apparent  intention  to  assault  him  with  it,  and  Mul- 
len believed  he  was  in  danger  of  his  life,  or  great  bodily  harm,  and  had  no  way  of 
avoiding  his  adversary,  and  advanced  upon  McGlone  and  slew  him,  and  the  jury 
are  satisfied  of  these  facts,  and  are  of  opinion  that  Mullen  acted  upon*  a  bona  fide 
reasonable  ground  of  apprehension  as  stated,  then  the  killing  was  justifiable  in 
self-defence,  and  the  jury  are  bound  to  acquit  the  defendant.  But  if  McGlone 
threatened  Mullen  with  personal  violence,  and  assault  and  battery,  or  great  bodi- 
ly harm,  and  the  threat  was  communicated  to  Mullen,  and  Mullen  thereupon 
armed  himself  with  a  deadly  weapon  and  met  McGlone  and  slew  him,  while  Mc- 
Glone was  not  making  any  hostile  demonstration  against  him,  the  killing  was 
willful,  deliberate  and  malicious,  and  is  murder." 

The  6th  point  requested  to  be  given  in  charge  to  the  jury  was :  ''  That  if  the 
jury  believe  from  the  evidence,  that  Mullen,  when  he  committed  the  act  with 
which  he  is  charged,  was  intoxicated,  they  must  give  due  weight  t«  this  fact  in 
determining  not  only  the  question  of  premeditation,  but  also  in  juging  whether 
the  prisoner  acted  from  previous  malice  or  from  sudden  impulse,  and  they  must 
also  judge  whether  this  intoxication  did  not  excite  a  belief  in  the  mind  of  the 
prinsoner,  that  he  was  about  to  be  attacked,  and  that  any  of  these  circumstances 
will  go  to  do  away  with  the  legal  presumption  of  malice.*' 
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The  District  Jadge  charged  on  the  6th  point,  that :  "  The  instruction  asked         Sr^™ 
for,  refers  to  a  doctrine  on  the  subject  of  murder,  heretofore  partly  considered,"       Uvilb. 
(viz,  in  defining  willful  murder,)  and  to  be  further  treated  of  by  the  court,  and  is 
understood  to  look  to  the  killing  sa  resulting  immediately  from  a  state  of  volun- 
tary intoxication. 

*'  Voluntary  drunkenness  cannot  excuse  from  the  commission  of  a  crime ;  and 
an  ofiender,  under  the  influence  of  intoxication,  can  derive  no  privilege  from  a 
madness  voluntarily  contracted,  but  is  answerable  to  law,  equally  as  if  he  had 
been  in  the  full  possession  of  his  faculties  at  the  time.  In  general,  insanity  is  an 
excuse  for  the  commission  of  every  crime,  because  the  party  has  not  the  posses- 
sion of  that  reason  which  includes  responsibility ;  an  exception  is,  when  the 
crime  is  committed  by  a  party  while  in  a  fit  of  intoxication,  the  law  not  permit- 
ting a  man  to  avail  himself  of  the  excuse  of  his  own  gross  vice  and  misconduct, 
to  shelter  himself  from  the  legal  consequences  of  such  crime.  5  Mason,  29,  J. 
Story." 

'*  Drunkenness  may  be  taken  into  consideration  in  cases  where,  what  the  law 
deems  sufficient  provocation,  has  been  given,  because  the  question  is,  in  such 
cases,  whether  the  fatal  act  is  to  be  attributed  to  the  passion  of  anger,  excited  by 
the  previous  provocation,  and  that  passion  is  more  easily  excited  in  a  person 
when  in  a  state  of  intoxication,  than  when  he  has  the  full  possession  of  all  his 
l&cnlties.  But  where  no  such  provocation  has  been  given,  drunkenness  furnishes 
no  excuse." 

"  A  killing  by  the  prisoner  under  a  belief  springing  immediately  from  his  volun* 
tary  drunkenness,  that  he  was  about  to  be  attacked,  when  that  belief  was  entire- 
ly unfounded  in  fiact  and  in  reason,  and  when  the  jury  are  of  the  opinion  that  he 
had  no  reasonable  ground  for  the  belief,  is  not  a  circumstance  that  can  go  to  do 
away  with  the  legal  presumption  of  malice."  See  Bishop's  Criminal  Law,  sec. 
300,  p.  238. 

V.  The  seventh  point  excepted  to,  has  already  been  considered  by  us  un- 
der the  second  head  in  this  opinion.  We  discover  no  error  in  the  charge,  even 
if  the  validity  of  the  indictment  be  considered  a  proper  matter  to  be  given  in 
charge  to  the  jury. 

Our  examination  of  this  case  has  not  enabled  us  to  discover  any  error  of  law 
to  the  prejudice  of  the  prisoner. 

The  judgment  must  be  affirmed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed  ;  and  that  the  defendant  and  appellant  pay  the 
costs  of  the  appeal. 


John  Clark  v.  A.  M.  IIolbrook  et  al. 

WbcD  a  snpplemental  petitioD  is  filed,  in  which  a  larger  amount  is  claimed  than  wait  demanded  in  ths 
orlgiDal  petition,  such  amendment  is  maiorial,  and  should  be  served  upon  the  defendant,  and  regu- 
larly put  at  issue ;  and  when  this  is  not  done,  it  will  be  presumed  that  plaintiff  has  waived  or  aban- 
doned it. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
G.  S.  Lacyt  for  plaintiff.    L.  Madison  Day^  for  defendants  and  appellants. 
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Clark  Land,  J.    This  suit  is  for  the  recovery  of  damages  for  an  alleged  violation  of 

HoLBRooK.  contract.  The  defendants,  through  their  treasarer,  R,  Tenbroeckf  entered  into  » 
contract  with  the  plaintifif,  to  build  on  the  Metairie  Kace  Course,  a  stand,  two 
sets  of  stables,  and  a  cistern,  and  obligated  themselves  to  pay  to  him  five  hun- 
dred dollars,  "  when  there  was  work  enough  done  to  amount  to  seven  hundred  and 
fifty  dollars"  and  for  the  balance  of  the  price  of  the  work  stipulated,  that  plain- 
tiff should  have  "free  use  of  the  Race  Course,  stands,  stables,  gales,  <&c.,  for  eaik 
week  succeeding  the  regular  fneetings  of  the  Metairie  Jockey  Club" 

The  regular  meeting  of  the  Club  for  the  spring  of  1855,  commenced  on  Mon- 
day, the  9th  day  of  April,  and  the  defendants  having  refused  to  permit  the  plain- 
tiff to  have  the  free  use  of  the  course,  stand,  stables,  &c.,  on  the  following  Mon- 
day, April  16th,  1855,  this  suit  was  instituted  to  recover  damages  for  the  viola- 
tion of  contract  on  the  day  last  mentioned. 

We  are  satisfied  from  the  evidence,  that  the  first  week  of  the  r^alar  spring 
meeting,  ended  on  Sunday,  April  15th,  and  that  the  plaintifif  was  entitled  to  the 
use  of  the  course  on  the  Monday  following,  when  he  was  deprived  of  it  by  the 
defendants. 

In  his  original  petition,  the  plaintiff  claimed  the  sum  of  twelve  hundred  dollars 
as  the  amount  of  damage  sustained ;  to  which  the  defendants  filed  an  answer, 
denying  all  the  allegations,  except  that  of  the  execution  of  the  contract,  which 
was  expressly  admitted.  The  answer  was  filed  May  11th,  1855,  and  on  the  2d 
of  May,  1856,  the  plaintiff  filed  a  supplemental  petition,  in  which  he  alleged, 
that  the  damage  sustained  by  him,  on  account  of  the  acts  of  the  defendants,  as 
set  forth  in  the  original  petition,  amounts  to  the  sum  of  twenty-five  hundred 
dollars,  and  prayed  for  judgment  against  the  defendants  in  solido,  for  the  same. 
The  new  demand  of  thirteen  hundred  dollars,  contained  in  t^e  supplemental  pe- 
tition, was  never  put  at  issue,  either  tacitly  by  a  default  or  expressly  by  the  an- 
swer of  the  defendants.  The  amendment  was  material,  and  should  have  been 
served  on  the  defendants  and  regularly  put  at  issue,  and  as  it  was  not  done,  the 
plaintiff  is  presumed  to  have  waived  or  abandoned  it. 

The  judgment  of  the  lower  court  was  against  the  defendants  for  the  sum  of 
two  thousand  dollars  as  damages,  with  five  per  cent,  per  annnm  interest  from  the 
1st  of  May,  1855.  As  the  sum  claimed  in  the  original  petition  was  only  twelve 
hundred  dolkrs,  and  as  the  supplemental  petition  was  never  put  at  issue,  the 
judgment  is  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed ; 
and  it  is  now  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  have  and  re- 
cover jointly  from  the  defendants,  A.  M.  Holbrook,  R,  A.  Porter,  R,  Tenbroeck, 
James  Ditmham,  Duncan  F.  Kenner,  and  H,  J.  Ramsey,  the  sum  of  twelve  hun- 
dred dollars,  as  damages,  with  five  per  cent,  per  annum  interest  thereon,  from  the 
1st  of  May,  1855,  and  the  costs  of  the  lower  court.  It  is  further  ordered  and 
decreed,  that  the  plaintiff  pay  the  costs  of  this  appeal. 
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W.  A.  Shaffer  v.  J.  A.  Scuddy. 

In  a  petitory  action,  tho  defendant  is  bound  to  plead  all  the  titles  under  which  he  claims  to  be  owner, 
and  a  final  Judgment  rendered  in  favor  of  the  plaintiff  may  bo  pleaded  us  res  judicaia  against  any 
title  which  tho  defendant  was  possessed  of  at  tho  time,  but  omitted  to  plead. 
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APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche,  Roman,  J. 
Connelly  dt  Rightor,  for  plaintiff  and  appellant.    Beaity  ^  Bush,  for  defen- 
dant. 

CoLR,  J.  On  the  13th  of  May,  1858,  W.  A.  Shaffer  instituted  the  present  suit 
in  the  District  Court  of  Lafourche,  claiming  to  be  the  owner  of  lots  5  and  6,  in 
section  No.  71,  T.  17,  R.  16,  East,  by  purchase  from  William  J,  Minor,  on  the 
23d  of  December,  1851,  and  praying  "  that  he  have  judgment  against  said  Scuddy, 
quieting  him  in  his  title,  possession  and  enjoyment  of  the  aforesaid  lots  five  and 
six,  in  section  71,  T.  17,  R.  16,  East ;  that  said  Scuddy  be  forever  enjoined  from 
setting  up  title  to  said  tract  of  land  and  disturbing  your  petitioner  in  his  posses- 
sion and  enjoyment  of  the  same." 

To  this  action  Scuddy  filed  two  peremptory  exceptions  and  an  answer. 
The  exceptions  were  sustained,  and  the  action  was  dismissed. 
Our  view  of  this  case  renders  it  necessary  to  consider  but  one  of  the  exceptions, 
nrhich  is  the  plea  of  res  judicata,  founded  on  the  suit  of  Slwffer  v.  Scuddy,  10 
An.  134. 

It  is  admitted  that  the  thing  demanded  in  the  present  suit  and  in  that  in  10th 
Annual  is  the  same. 

It  is  contended,  however,  that  the  cause  of  action  is  not  the  same,  because  in 
the  former  action  reported  in  10  An.  134,  Shaffer  offered  two  titles  in  opposition 
to  that  of  Scuddy,  viz :  one  derived  from  Madelaine  Billio,  and  the  other  obtained 
by  Shaffer  from  the  State  of  Louisiana;  and  that  he  bases  this  action  upon  a  title 
derived  from  W.  J,  Minor. 

In  the  former  suit,  Scuddy  represented  himself  to  be  the  owner  of  the  land  now 
in  contestation,  and  prayed  to  be  declared  the  owner  and  proprietor  of  the  same. 
The  judgment  of  this  court  decreed  Scuddy  to  be  its  owner,  and  also  that  he 
recover  possession  from  Shaffer,  of  this  tract  of  land,  and  that  the  case  be  re- 
manded to  be  tried  as  to  the  claims  of  Shaffer  against  his  warrantor.  10  An., 
p.  136. 

In  the  former  suit  Scuddy,  then,  declared  himself  to  be  the  owner  of  the  land ; 
but  he  could  not  be  the  real  proprietor,  if  there  existed  an  outstanding  title  supe- 
rior to  his.  In  proclaiming  himself  to  be  the  owner,  Scuddy  in  fact  averred  his 
title  to  be  of  higher  rank  than  any  other,  and  particularly,  than  any  held  by 
Shaffer,  whom  he  directly  sued  as  being  in  wrongful  possession  of  the  land. 

The  former  suit  was  filed  on  the  8th  of  April,  1851 ;  judgment  therein  was  ren- 
dered by  the  District  Court  on  the  24th  of  June,  1854,  and  by  this  court  on  the 
9th  of  January,  1855.  Skaffer  avers  to  have  derived  his  title  from  W.  /.  Minor 
on  the  23d  of  December,  1851.  Now,  as  the  issue  in  the  former  suit  was,  whether 
Scuddy  or  Staffer  was  the  true  owner  of  this  land,  it  was  the  duty  of  Shaffer  to 
have  plead  not  only  the  titles  derived  from  Billio  and  the  State  of  Louisiana,  but        , 
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^Airat  also,  that  derived  from  Minor.  As  the  last  was  not  plead,  it  must  be  presomed 
ScuDDT.        that  Shaffer  had  no  confidence  in  the  same. 

When  an  issae  is  made  between  the  parties  to  a  suit,  each  is  presumed  to  ad- 
duce all  the  evidence  in  his  power  to  enable  the  issue  to  be  determined  oorrectlv. 

If  one  of  the  parties  neglects  or  does  not  wish  to  introduce  a  part  of  his  evi- 
dence when  it  is  known  to  him,  the  issue  cannot,  after  a  final  decision,  be  again 
opened  to  enable  him  to  do  so.  If  this  were  possible,  litigation  would  be  use- 
lessly continued.  If  a  party  has  four  titles,  he  could  institute  in  suooessioD  fosr 
different  suits,  instead  of  having  the  issue  of  ownership  terminated  in  one  suit 
C.  0.  2265  ;  WUliams  v.  Close,  12  An.  878.  Even  if  the  answer  of  Shaffer  had 
been  filed  in  the  former  suit,  previously  to  the  purchase  of  the  title  of  Minor,  this 
would  not  have  hindered  him  from  amending  his  answer  and  pleading  the  title  of 
Minor y  for  the  issue  was,  whether  Scuddy  or  Shaffer  was  the  owner  of  the  land, 
and  the  amendment  would  have  been  pertinent  to  the  issue. 

It  is  also  argued,  that  even  admitting  the  demand  to  have  been  between  the 
same  parties,  still,  that  Shaffer  does  not  appear  in  the  same  capacity  in  both 
suits.  That  in  the  first  suit  he  acted  as  the  vendee  of  McMasters  ;  in  this,  he  acts 
as  the  vendee  of  Minor,  and  that  in  the  former  suit  he  was  a  mere  fonnal  and 
technical  defendant  in  the  case ;  McMastei's,  his  warrantor,  beinj!:  the  real  defend- 
ant.   Appellant  relies  upon  MiUaudon  v.  McDonough,  18  La.  103. 

The  record  shows  that  Shaffer  took  an  active  part  in  the  defence  in  the  first 
suit ;  but  even  conceding  that  he  did  nothing  therein,  except  to  cite  his  warrantor 
to  defend  it,  still  he  was  one  of  the  defendants.  He  was  directly  sued  as  beiqg  in 
possession  of  land  belonging  to  Scuddy.  It  was  in  the  power  of  Shaffer  to  have 
plead  the  title  of  Minor,  notwithstanding  he  had  called  McMasters  in  warranty. 
The  latter  was  cited  to  defend  the  title  he  had  sold  to  Shaffer,  but  not  to  m^n- 
tain  titles  that  Shaffer  might  have  derived  from  other  parties. 

The  call  in  warranty  was  merely  one  of  the  modes  by  which  Shaffer  could  have 
defended  the  suit. 

The  issue  of  ownership  contested  not  only  the  title  derived  from  McMaMert, 
but  any  other  that  Shaffer  might  have. 

When  a  vendor  of  land  is  called  in  warranty  by  his  vendee,  in  a  suit  in  which 
plaintiff  asserts  himself  to  be  the  owner  of  the  land,  the  vendee  is  as  much  a  de- 
fendant as  his  warrantor.  The  latter  is  only  called  in  to  defend  the  title  he  has 
sold,  whilst  the  vendee  can  defend  his  claim  to  the  land  not  only  by  that  derived 
from  his  warrantor,  but  by  any  titles  he  may  have  derived  from  other  parlies. 

The  warrantor  is  bound  to  defend  the  title  he  has  sold,  but  the  vendee  can  resist 
the  ownership  of  plaintiff  by  any  defence  personal  to  himself  and  pertinent  to  the 
issue,  and  is  thus  a  defendant  as  much  as  the  warrantor.  Besides,  the  vendee  on 
defend  the  title  derived  from  his  warrantor,  notwithstanding  the  latter  has  been 
called  in  to  maintain  it  In  calling  the  warrantor,  the  vendee  does  not  deprive 
himself  of  also  upholding  the  title,  that  the  former  is  called  upon  to  protect 

Judgment  affirmed,  with  costs  of  appeal. 
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W.  C.  Jackson  v.  J.  W,  Hays. 

Whoro  a  slave  is  sold  with  fall  goaranty,  evidenoe  Is  inadmissible  which  would  contradict  the  written 

act  of  sale  by  showing  that  the  slave  was  not  warranted  against  a  particular  vice. 
But  to  rebut  the  allegatloQ  of  tnad  and  conoealmeni,  parol  evidence  may  be  received  to  show  that  at 

the  time  the  sale  was  about  to  be  possod  the  vendor  had  stated  to  the  vendee  that  the  slave  had  one* 

run  away  from  him. 

APPEAL  from  the  District  Court  of  the  Parish  of  OarroU,  Farrar,  J. 
Sparrow  dt  Montgomery,  for  plaintiff  and  appellant.     Goodrich  dt  Def ranee, 
for  defendant. 

CoLB,  J.  Plaintiff  porchased  of  defendant  on  17th  November,  1857,  a  slave, 
for  which  he  gave  his  note  for  $1500,  and  afterwards  took  it  up  and  gave  therefor 
in  part  cash  and  for  the  balance  his  draft,  which  was  afterwards  protested.  He 
represents  in  this  suit  that  the  slave  who  was  named  Dock,  was  a  rebellious  and 
dangerous  character,  addicted  to  running  awaj.  That  the  defendant  well  knew  of 
his  vices  of  character  at  the  time  of  sale ;  but  intending  to  deceive  petitioner,  he 
omitted  to  declare  his  vices.  That  about  the  29th  of  December,  1857,  this  slave 
committed  the  crime  of  rape  upon  a  white  woman  in  the  Parish  of  Carrol],  for 
which  he  was  regularly  tried,  condemned  and  exited,  according  to  the  laws  of 
the  State.  That  previous  to  the  perpetration  of  the  crime,  and  whilst  he  was 
still  in  the  ownership  and  possession  of  Hays,  his  vendor,  this  slave  was  frequently 
in  the  habit  of  visiting  and  prowling  at  night  around  the  house  and  premises  of 
said  white  woman  with  a  design  which  ended  in  the  commission  of  the  rape. 
That  the  defendant  well  knew  of  said  visits  and  intentions  of  the  slave,  and 
omitted  to  inform  petitioner  thereof,  whereby  he  was  entrapped  into  the  purchase 
of  this  slave  and  defrauded. 

That  he  received  from  the  State  of  Louisiana  as  the  value  of  the  slave  an 
amount  in  cash  equal  to  that  paid  by  him  to  defendant,  and  prays  for  judgment 
for  the  draft  or  its  value  in  money. 

Defendant  pleads  the  general  denial,  except  that  he  sold  the  slave,  and  plaintiff 
was  as  fully  advised  of  his  character  as  he  was.  He  prayed  that  the  demand 
against  him  be  rejected,  and  that  judgment  be  rendered  in  his  favor  for  the  amount 
of  the  draft,  costs  of  protest,  and  of  suit.  The  District  Court  rendered  judgment 
for  the  defendant  as  prayed  for,  and  plaintiff  has  appealed. 

In  this  court  appellant  relies  principally  upon  the  allegation,  defendant  knew 
that  this  slave  intended  to  commit  the  crime  of  rape. 

It  is  impossible,  the  appellee  could  have  certainly  known  that  this  intention 
would  be  executed.  It  seems  difficult  to  see  how  he  could  have  discovered  with 
certainty,  even  that  such  design  existed  in  the  mind  of  the  slave,  for  the  latter 
would  hardly  have  informed  his  master  of  his  intention. 

The  evidence  is  somewhat  conflicting,  but  we  can  see  no  reason  to  differ  from 
the  conclusion  of  the  District  Judge.  The  white  woman  upon  whom  the  rape 
was  committed  testified  that  the  slave  was  never  at  her  house  at  any  time.  Her 
husband  also  corroborated  the  testimony  of  his  wife. 

Upon  the  trial  plaintiff's  counsel  excepted  to  the  ruling  of  the  court,  permit- 
ting the  defendant's  counsel  to  prove  the  general  character  of  his  client,  and  also 
his  character  as  to  truth  and  veracity. 
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jAOfflOK  The  court  did  not  err. 

V. 

Hats.  The  character  of  the  defendant  was  directly  attacked  by  the  plaintiff  in  charg- 

ing him  with  a  knowledge  and  concealment  of  the  criminal  design  of  the  negro 
to  commit  a  rape,  and  he  was  entitled  to  rebut,  as  far  as  possible,  an  accaaation 
so  serious  and  disgraceful  in  its  nature  by  his  general  reputation,  and  also  to 
rebut  the  testimony  tending  to  discredit  his  veracity  by  his  general  reputation  as 
to  truth  and  veracity. 

There  is  also  a  bill  of  exceptions  by  defendant  to  the  ruling  of  the  court,  re- 
fusing to  permit  him  to  prove  by  the  notary  who  passed  the  act  of  sale,  and  by 
HiUiardy  one  of  the  witnesses  to  the  act,  that  the  defendant  had  stated  to  plain- 
tiff that  the  boy  Dodc  had  once  run  away  from  him,  and  he  would  not  warrant  him 
in  that  particular. 

The  court  properly  refused  the  admission  of  testimony  to  show  that  the  defen- 
dant did  not  warrant  the  slave  against  running  away,  for  that  would  have  con- 
tradicted the  written  notarial  act  of  sale,  which  contained  a  full  guaranty. 

The  court,  however,  erred  in  not  allowing  the  defendant  to  prove  he  had  statijJ 
to  plaintiff  at  the  time  the  sale  was  about  to  be  passed,  that  this  slave  had  once 
run  away  from  him,  in  order  to  rebut  the  allegation  in  the  petition  of  fraud  and 
concealment  by  the  defendant  of  the  vice  of  running  away. 

This  would  not  have  contradicted  the  warranty  in  the  act  of  sale,  for  a  vendor 
may  be  willing  to  guaranty  his  slave  against  the  habit  of  ranoing  away,  if  he 
has  been  but  once  guilty  of  this  vice. 

Judgment  affirmc<l,  with  costs  of  appeal. 

Merrick,  C.  J.,  concurring.  I  'concur  in  the  decree  without  expressing  an 
opinion  upon  all  the  points  decided  by  the  majority  of  the  court. 


R.  S.  Wailes,  Wife,  v.  Smith  C.  Danieix. 

DiTision  In  Harper  v.  Sanl/rouffh,  2  An.  377,  re-afflrmed. 

The  will  ot  A.  C,  made  in  the  StAto  of  Mississippi,  whoro  ho  died,  and  where  lii«t  estate  was  .oitnoted, 
contained  the  following  clauso :  "  /  gitx  and  bequeath  to  mjfffrandmnj  White  TUrpin  Pettit,  awd  hit 
heirs  lawfully  begotten,  all  the  balance  of  my  ettale^  real,  personal  and  mtjud,  together  with  the  rett  and 
reHdtte  of  which  I  may  di^  jtrxseased,  to  enure  to  and  vest  in  the  said  White  ISirpin  Pettit,  on  the  dny  «» 
wh  ich  he  shall  haiY.  attained  the  age  cf  twenty-one  years  and  not  before,  and  in  the  erent  <f  the  «id  Wlifr 
Tarpin  Petiit  dying  before  he  shall  haee  arrvoed  at  laufulage,  as  aforesaid,  and  leaving  no  heir  tfhii«'n 
body,  or  in  the  ereni  of  his  ileath  at  any  time  thereafter,  teithoui  ktuftU  issue,  then,  (oul  in  such  amtin- 
pfTiey  or  contingencies.  Igiee,  devise  and  bequeath,  all  the  real  and  personal  and  mixed  estate  aforemid, 
to  Rettecca  S.  M.  Wailes,  daughter,  and  only  mrriring  chUd  of  my  brother  Leonard  Ooringfnn,  and 
teife  of  Benjamin  L.  C.  Wailes,  and  to  her  heirs  forever."  Held :  That,  such  a  clause  in  a  will  is  » 
substitution  prohibited  by  our  laws,  and  that  negroes  forming  a  part  of  the  liequest  having  been  rc- 
moYod  to  this  State  and  sold  here  before  the  hapiiening  of  the  contingency  by  which  the  title  wM 
to  vi>.><l  in  the  testator '«  niece,  the  title  of  the  purchaser  here  could  not  be  disturbed. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
A,  N,    Ogden  <D  Stansburyy  for  plaintiff.    Benjamin,  Bradford  <j5  Finney^ 
for  defendant  and  appellant. 

YooRHiEs,  J.  The  plaintiff  and  defendant  are  both  residents  of  the  State  of 
Mississippi.  The  former  sets  up  title  to  three  slaves, — Jacob,  Sam  and  Juiienney-' 
in  the  latter's  possession  in  the  State  of  Louisiana. 
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Alexander  Cvvington,  the  plaintifif'a  uncle,  a  resident  of  the  State  of  Missis-        Wail» 
sippi,  left  a  will,  in  which  is  found  the  following  clause  :  pAarucu. 

"  I  give  and  bequeath  to  my  grandson,  White  Turpin  PettUf  and  his  heirs  law- 
fully begotten,  all  the  balance  of  my  estate,  real,  personal  and  mixed,  together 
with  the  rest  and  residue  of  which  I  may  die  possessed,  to  enure  to  and  vest  in 
the  said  White  Turpin  Pettit,  on  the  day  on  which  he  shall  have  attained  the  ago 
of  twenty-one  years  and  not  before,  and  in  the  event  of  the  said  White  Turpin 
PcUit  dying  before  he  shall  have  arrived  at  lawful  age,  as  aforesaid,  and  leaving 
no  heir  of  his  own  body,  or  in  the  event  of  his  death  at  any  time  thereafter,  with- 
out lawful  issue,  then,  and  in  such  contingency  or  contingencies,  I  give,  devise 
and  bequeath,  all  the  real  and  personal  and  mixed  estate  aforesaid,  to  Rebecca  S. 
M.  Wailes,  daughter,  and  only  surviving  child  of  my  brother,  Leonard  Covington, 
and  wife  of  Benjamin  L,  C.  Wailes,  and  to  her  heirs  forever." 

The  legatee.  White  Turpin  Pettit,  arrived  at  the  age  of  majority,  altered  his 
name  into  that  of  Turpin  Covington,  On  the  7th  day  of  January,  1855,  he  sold 
the  negroes  in  controversy  to  the  defendant,  by  act  sous  seing  prive,  passed  in  the 
city  of  New  Orleans,  where  the  slaves  had  been  removed. 

Turpin  Covington  having  subsequently  died,  without  leaving  any  lawful  issue 
of  his  body,  the  plaintiff  contends  that  the  slaves  in  question  vested  in  her,  not- 
withstanding the  transfer  made  by  the  deceased  to  the  defendant. 

The  clause  by  which  the  testator  bequeathed  the  residue  of  his  estate  to  While 
Turpin  Pettit,  with  the  stipulation  that,  in  case  the  latter  died  leaving  no  heirs, 
the  property  should  vest  in  the  plaintiff,  is  a  substitution  under  our  laws.  C.  C. 
1507  ;  5  An.  552,  /.  E.  Latiolais  v.  Solastie  A.  Roy;  7  An.  R.  395,  Succession 
of  Franklin ;  9  An.  R.  p.  510,  C.  B,  Sherrod  <&  Co.  v.  D.  E.  Cdleghan  et  als.; 
10  An.  572,  D.  W.  Murphy  v.  Executor  of  W,  CooL 

But  the  plaintiff  contends  that  the  above  disposition,  however  reprobated  by 
our  laws,  is  valid  by  the  laws  of  Mississippi,  where  tho  last  will  was  opened  and 
probated ;  and  that,  inasmuch  as  the  parties  litigant  are  citizens  of  the  latter 
State,  and  the  property  in  question  was  situated  in  it  at  the  time  the  will  took 
effect,  there  can  be  no  impropriety  in  giving  effect  to  this  devise,  although  the 
property  be  now  situated  in  this  State. 

This  same  question  was  thoroughly  investigated  in  the  case  of  Harper  v.  Stans- 
brought  ^  An.  377.  C.  J.  Eustis,  the  organ  of  the  court,  said  :  "  It  is  the  attri- 
bute of  every  government  to  establish  and  regulate  such  modifications  of  the 
righta  of  property  in  things,  within  its  jurisdiction,  as  the  public  interest  requires. 
Testamentary  substitutions  are  prohibited  in  this  State.  The  prohibition  is  es- 
tablished in  the  interest  of  public  order  and  State  policy.  They  have  always 
been  held  null  by  our  courts.  Nor  does  it  appear  material  in  relation  to  the 
nullity  of  the  substitution  as  the  basis  of  a  title,  whether  the  testamentary  dispo- 
sition  acts  upon  the  property  within  this  State  at  the  time  of  its  taking  effect, 
or  subsequently  on  the  translation  of  the  property  to  this  State.  The  effect 
which  we  give  to  our  own  laws  on  property  within  our  jurisdiction  is  no  more 
than  that  which  is  usual,  particularly  in  relation  to  this  description  of  prop- 
erty." 

It  must  be  remarked  that,  in  the  case  under  consideration,  the*  slaves  were  re- 
moved to  Louisiana  before  the  defendant  purchased  them,  and  before  the  title 
could  have  vested  in  the  plaintiff  by  virtue  of  the  will  of  her  uncle, — at  a  time, 
therefore,  that  his  vendor  had  the  full  ownership  for  himself  and  his  heirs,  sub- 
ject, it  is  true,  to  be  subsequently  defeated  in  the  State  of  Mississippi,  by  the 
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Waiub  happening  of  a  contingency, — the  vendor's  demiae  without  leaving  any  heire  of 
Daxikll.        his  body. 

The  policy  of  oar  laws  is  to  exclude  substitutions  and  fidei  commissa ;  and,  cod. 
sequently,  however  valid  may  be  in  Mississippi  the  devise  to  the  plaintiff,  ow 
courts  cannot  give  it  effect  on  property  removed,  and  purchased,  and  held  here, 
before  the  happening  of  the  contingency,  which  puts  an  end  to  the  first  legatee's 
rights  in  order  to  vest  the  title  in  the  remainderman.  The  cases  of  McCall  t. 
White,  10  An.  577 ;  of  Holloman  v.  Hdloman,  12  An.  607,  and  of  Grom  v. 
Nvtt  et  als.y  13  An.  117,  are  not  in  conflict  with  the  case  of  Harper  y.  Stansbrough. 
In  the  latter  case,  the  doctrine  announced  had  no  reference  to  cases  where  the 
title  of  the  second  devisee  or  remainderman  had  already  vested  before  the  remo- 
val of  the  property  from  another,  to  this  State.  The  will  having  already  had  its 
efi^t  in  another  State,  it  is  evident  that  the  subsequent  translation  of  the  prop- 
erty into  Louisiana,  could  not  defeat  the  acquired  title. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed. 

It  is  farther  ordered  and  decreed,  that  the  plaintiff's  demand  be  rejected  with 
costs. 


Michael  Daily  v.  0.  G.  Newman  et  aL 

In  a  case  where  the  formalltlos  roqaired  by  law  tor  the  colloctioa  of  taxes  in  the  city  of  Jeff.^rsoD,  ap- 
pear to  have  been  sabstantially  complied  with,  and  a  sale  of  a  lot  of  ground  was  made  by  the  She- 
rlflr  upon  a  Judgment  obtained  by  a  proceeding  in  rem  against  the  property  upon  which  the  tax  wu 
due— i/eZd ;  That  the  purchaser  could  not  be  dispossessed  by  the  owner  of  the  property  at  the  timetlM 
tax  was  levied,  on  the  ground  that  the  property  was  erroneously  assessed  in  the  name  of  one  vho 
was  not  the  proprietor. 

Where  taxes  are  erroneously  assessed,  It  is  the  duty  of  the  tax  payer  to  have  the  tablran  of  as- 
sessment corrected,  if  he  so  desires.  The  error  in  the  assessment  is  a  matter  of  defence  of  wbich 
the  tax  payer  must  avail  himself,  and  the  complaint  oomes  too  late,  if  made  afler  Judgment,  aad  a 
sale  of  the  taxed  property. 

Technical  objections  to  the  mode  of  proceeding  in  suits,  ought  to  be  urged  before  Judgment. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Burthe,  J. 
R.  K,  Cuder,  for  plaintiff  and  appellant.    /.  H.  VanDalson,  for  defemhnt 

OoLE,  J.  This  suit  is  instituted  by  plaintiff,  to  recover  possession  of  a  cer- 
tain square  of  ground  in  fitubourg  Bouligny,  in  the  city  and  parish  of  Jefferson ; 
said  square  being  No.  102.  It  was  purchased  by  plaintiff  from  F.  W.  Schmidt, 
on  the  12th  of  December,  1851. 

The  defendant,  Newman^  bought  the  square  of  L.  Cuthbert,  who  had  purchased 
it  from  W,  C,  Wilson,  and  the  latter  bought  the  same  at  a  public  sale  made  by 
Fanning,  then  Sheriff  of  the  parish  of  Jefferson,  in  a  suit  entitled, "  The  Mayor, 
Aldermen  and  Inhabitants  of  the  city  of  Jefibrson  against  Square  No.  102,  in 
faubourg  Bouligny,  city  of  Jefierson,  parish  of  Jefferson,  assessed  in  the  name  of 
F.  W.  Schmidt.*'  This  suit  was  for  taxes  for  1850  and  1852,  both  assessed  in  the 
name  of  F.  W,  Schmidt. 

The  corporation  of  the  city  of  Jefferson  proceeded  against  the  lot  by  the  pro- 
ceeding in  rem,  as  provided  in  the  section  20  of  the  Act  of  1850.  Session  Acts, 
1850,  p.  60. 
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A  carator  ad  hoc  was  appointed  to  represent  the  non-resident  owner,  and  the         Duly 
formalities  of  the  Act  of  1850  appear  to  have  been  substantially  complied  with.         Vmua. 

A  foil  and  accurate  description  of  the  lot  was  given  in  the  notices  and  adver- 
tisements of  the  sale  thereof. 

Plaintiff  contends  that  the  sale  is  without  effect,  because  his  name  was  not 
mentioned  as  the  proprietor  of  the  square,  and  because  the  taxes  of  1852  were 
not  assessed  in  his  name,  but  in  that  of  Schmidt. 

The  plaintiff,  or  his  agent,  knew  that  he  owed  taxes  for  1852,  and  he  could 
have  applied  to  have  the  tableau  of  assessment  amended. 

Besides,  the  action  was  in  rerrit  and  the  property  was  so  accurately  described  in 
the  advertisement,  that  no  one  could  have  been  deceived  as  to  the  land  that  was 
seized.    The  owner  was  also  represented  by  a  curator  ad  hoc. 

It  was  in  the  power  of  plaintiff  to  have  objected  on  the  ground,  that  the  lot 
ivas  not  assessed  in  his  name  before  the  judgment  and  sale ;  but  it  is  now  too 
late,  for  he  has  nef^lected  to  avail  himself  of  a  defence  which  must  have  been 
known  to  him  or  his  agent.    DtUillet  et  ah.  v.  BUtnchardj  ante  p.  97. 

It  is  also  objected,  that  the  law  of  1850,  regulating  the  mode  of  proceeding 
for  the  collection  of  taxes,  was  repealed  by  the  Act  of  1853.  Session  Acts  of 
1853,  p.  222,  ii  7  and  8. 

This  proceeding  was  in  rem,  a  curator  ad  hoc  acted  for  plaintiff,  and  besides 
the  description  of  the  land  was  such  as  to  give  him  full  notice  of  the  seizure. 
Under  these  circumstances,  plaintiff  cannot  now  avail  himself  of  this  objection. 

Technical  objections  to  the  mode  of  proceeding  in  suits  ought  to  be  urged  be- 
fore judgment,  otherwise  there  would  be  much  danger  in  purchasing  property  at 
judicial  sales. 

This  case  differs  from  that  of  Zimmerman  v.  Baritfiy,  ante  page  520. 
In  that  case,  the  illegality  and  nullity  occurred  after  the  judgment ;  the  Sheriff 
having  seized  property  which  was  not  subject  to  seizure. 

What  occurs  before  judgment  is  generally  unknown  to  the  purchaser  at  judi- 
cial sales,  whereas  it  can  be  seen  from  the  fi,  fa.  by  virtue  of  the  authority  of 
what  court  it  has  issued,  and  the  purchaser  is  supposed  to  know  the  law,  and 
whether  the  property  seized  can  be  legally  sold  to  satisfy  the  judgment. 

Judgment  affirmed,  with  costs  of  appeal. 

Buchanan,  J.,  took  no  part  in  this  case. 

Land,  J.,  absent* 


Edward  L.  Nimmo  u  Robert  K.  Waiter,  Executor.  JL 


Where  one  renders  BerviceB  for  continuons  years  to  another  on  his  promises  to  provide  in  his  will  for 
the  party  rendering  such  services,  and  ho  dies  without  making  such  provision ,  an  action  may  be  main- 
tained for  the  value  of  the  services. 

The  promises  in  such  a  case  ha%'ing  reference  to  the  period  of  the  promissor's  death,  proscription  is 
suspended  until  that  time. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Bernard,  Fouthouzej  J. 
/.  E,  Morse,  for  plaintiff  and  appellant.    Lea  &  Mair,  for  defendant. 
Buchanan,  J.    The  evidence  in  this  case  shows  very  clearly  that  the  plaintiff 
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NiMMo  was  employed  by  the  deceased,  Baker  Woodruff,  to  attend  to  his  business,  from 
Wauooi.  1846  to  1855  ;  and  that  Woodruff  never  made  him  any  compensation  therefor ; 
but  wlien  spoken  to  on  that  subject,  held  oat  hopes  of  making  him  amends  in  his 
will.  At  some  timra  promising,  according  to  the  witnesses,  to  leave  plaintiff  the 
greater  part  of  his  property  ;  at  others,  to  leave  it  to  the  plaintiff's  wife,  who 
was  Woodruff 's  neice.  These  promises  proved  fallacious,  inasmuch  as  it  is  ad- 
mitted in  argument  that  neither  plaintiff  nor  his  wife  were  mentioned  in  Wood- 
ruff's will.  In  addition  to  the  services  rendered  by  plaintiff  in  attending  to  the 
business  of  Woodruff,  it  is  proved  that  the  latter,  who  was  a  butcher,  lived  dur- 
ing a  great  part  of  the  time  in  plaintiff's  house,  and  (being  in  very  infirm  health] 
was  nursed  by  plaintiff's  wife.  The  circumstances  of  this  case  differ  from  those 
of  Rice  and  of  Finic,  relied  upon  by  defendant,  in  the  essential  particular,  that 
the  deceased  recognized  the  right  of  plaintiff  to  compensation,  and  promised  to 
make  it  at  a  future  time. 

These  promises  had  reference  to  the  period  of  Woodruff  ^s  death ;  and  it  is  but 
just  and  proper,  to  view  prescription  as  suspended  until  that  time. 

The  acknowledgment  of  indebtedness  for  borrowed  money,  contained  in  the 
notarial  act  of  the  7th  of  March,  1857,  is  not  inconsistent  with  the  claim  now 
urged  by  plaintiff.  That  notarial  act  is  a  sale  of  various  tracts  of  land  south  of 
Red  River,  by  Nimmo  to  Woodruff,  amounting  in  the  aggregate  to  seven  hun- 
dred and  eighteen  acres,  for  the  price  of  two  thousand  six  hundred  dollars,  amoimt 
of  borrowed  money  due  by  the  vendor  to  the  vendee,  and  to  secure  the  greater 
part  of  which,  viz,  $192  68,  the  vendor  had  a  mortgage  upon  these  same  lands. 
This  contract  is  represented  in  argument  as  a  general  settlement  of  accounts  be- 
tween the  parties.  But  it  has  not  that  character.  It  is  a  settlement  of  particu- 
lar items  of  account  between  the  parties  ;  and  a  very  advantageous  settlement  it 
was  for  the  deceased,  unless  we  are  to  presume  that  sugar  lands  in  the  Attakapas 
are  worth  no  more  than  three  dollars  and  a  half  per  acre. 

We  have  presented  to  us,  in  this  case,  a  man  who,  with  his  wife,  have  con- 
sumed their  youth  in  the  service  of  a  miserly  valetudinarian,  upon  his  deceitful 
promises  to  provide  for  them  in  his  will ;  he  having  no  forced  heirs,  and  they  be- 
ing among  his  ncfit  of  kind.  The  valuation  of  these  services,  by  the  witnesses, 
ranges  from  one  thousand  to  two  thousand  dollars  per  annum.  We  will  allow 
at  the  rate  of  twelve  hundred  dollars  per  annum  for  the  length  of  time  claimed. 

This  cose  presents  various  features  of  resemblance  with  that  of  Alexander  v. 
Alexander,  12  An.  590. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  ;  and  that  the  plaintiff  recover  of  defendant,  in  his  capacity  of  testa- 
mentary executor  of  Baker  Woodruff,  deceased,  the  sum  of  ten  thousand  eight 
hundred  dollars,  to  be  paid  in  course  of  administration,  with  costs  of  both 
courts. 

Ro-lioaring  refused. 
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Wright,  Williams  &  Co.  v.  J.  J.  B.  White.  i4 

118 

Whore  pro|)orty  has  been  attached  and  released  on  bond,  a  party  claiming  the  property  attached  and 
bonded  cannot  do  so  by  intervening  in  the  suit  between  pkiintifl*  and  defendant ;  he  must  enrorcc  his 
cliiim  to  the  property  against  the  iwrnon  who  bus  iiossession  of  it. 

Where  a  suit  on  an  account  was  commenced  by  attachment  in  this  State,  and  for  the  same  cause  of 
action  was  at  the  same  time  carried  on  and  prosecuted  to  final  Judgment  in  the  courts  of  Uissis- 
»il>\n^JIeld :  That  the  judgment  thus  obtained  in  Mississippi  could  be  substituted  by  way  of  amend- 
ment, as  the  cause  of  action  in  the  Ix)uisiana  court,  in  place  of  the  account,  so  as  to  maintain  the 
attachment. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Priccj  J, 
Clarke  &  Bayne,  for  plaintifis  and  appellants.     J.  N,  Fierce,  for  defendant. 
M(At  &  Frasevy  for  intervenors. 

Land,  J.  This  is  an  attachment  suit  for  the  recovery  of  nine  thousand  five 
hundred  and  nine  dollars  and  thirty-two  cents,  with  eight  per  cent,  per  annum  in- 
terest from  the  9th  day  of  June,  1855,  for  money  advanced  in  payment  of  defend- 
ant's draft,  given  on  a  final  settlement  of  his  account  with  HUl,  McLean  &  Co,,  his 
former  factors. 

One  hundred  and  fifty>four  bales  of  cotton  were  attached  as  the  property  of  the 
defendant,  on  board  the  steamboat  Sallie  Robinson,  at  the  port  of  New  Orleans, 
consigned  in  the  name  of  P,  O'Donnell  to  Oakey,  Hawkins  4b  Co. 

The  consignees,  Oakey,  Hawkins  ^  Co.,  intervened  in  the  suit,  and  claimed  the 
cotton  as  the  property  of  O'DonnelL 

On  the  25th  of  November,  1856,  Oakey,  Hawkins  <£  Co,  obtained  an  order  of 
court,  permitting  them  to  bond  the  cotton,  and  accordingly,  on  the  27th  day  of 
the  same  month  gave  bond  and  security  as  required  by  order  of  court. 

On  the  same  day,  to-wit,  the  27th  of  November,  1856,  Rebecca  J.  White,  the 
wife  of  the  defendant,  and  Mrs.  S.  C.  W.  Faust  filed  their  petition  of  interven- 
tion in  this  suit,  and  claimed  the  cotton  attached  as  their  joint,  undivided,  separ 
rate  property. 

To  this  petition  of  intervention  the  plaintiff  pleaded,  in  his  answer  thereto,  the 
following  peremptory  exception,  "  thcU  the  cotton  claimed  had  been  delivered  on 
bond,  anterior  to  the  filing  of  the  intervention,  to  Oakey,  Hawkins  (0  Co.,  and  is 
not  now  in  court,"  and  prayed  that  the  intervention  be  dismissed. 

On  the  29th  of  May,  1857,  the  plaintiff' filed  a  supplementary  petition,  in  which 
he  allied,  that  since  the  institution  of  this  suit  he  had  obtained  a  judgment  in  the 
Circuit  Court  of  Yazoo  County,  in  the  State  of  Mississippi,  against  the  defendant, 
for  the  same  subjectrmatters  stated  in  the  original  petition  filed  in  this  cause,  and 
prayed  for  judgment  as  in  said  original  petition,  and  that  defendant  be  cited  to 
answer  thereto. 

After  the  filing  of  the  supplemental  petition,  the  attorney  appointed  to  repre- 
sent the  defendant  filed  the  following  exception,  "  that  the  original  cause  of  action, 
if  any  existed,  has  been  merged  in  the  judgment  rende^'ed  in  the  State  of  Mississippi 
and  the  proceedings  therein  had,  as  shown  by  the  supplemental  petition  and  docu- 
ments annexed ;  that  this  court,  by  the  said  proceedings  of  plaintiffs,  has  been  dl* 
vested  of  jurisdiction  in  the  matters  in  controversy,  and  this  suit  should  be  dismissed 
at  plaintiff's  costs.    Defendant  further  pleads  res  judicata.'* 
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Wrkr  The  intervenors  alsoTfiled  an  exception  to  the  sapplemental  petition, as  follows: 

Wmn.         "  that  the  same  is  a  change  of  the  original  cause  of  cu:tion,  [and  is  contrary  tolav, 
and  further  pleaded  the  exception j)f  res  judicata", 

Firet.  The  intervention  of  Oakey,  Hawkins  dt  Coyia  nnsostained  hy  the  evi- 
dence.  It  does  not  appear  that^O'Donne^/  wasjthe  owner  of  the  ootton^tUched, 
or  that  it  was  even  shipped  with  his  knowledge  or  consent  Nor  does  it  appear 
that  he  or  the  consignees  were  inlpossession  of  {the  bill  of  lading  prior  to  tbe 
attachment  of  the  cotton  by  the  plaintiff.  This  intervention,  ther^ore,  must  be 
dismissed. 

Second.  The  peremptory  exception  filed  by  the  plaintiff  shodd  have  been  sob- 
tained.  Thelbond  given  by  Oakey,  Hawkins  dt  Co,  was  only  a  substitute  for  the 
property  attached,  with  regard  ici/fhe  plaintiffSfJimd  not  as  to  the  intervenors,  or 
third  parties'daiming'jtitle  thereto. 

The  intervenors  cannot  avail  themselves  of  the  bond,  and  their  remedy  ws 
against  the  property  itsdf  in  tbe  hands  of  the  party  having  poseession  of  it  Aw 
V.  J&?rjAatr,T18'La.  67  ^Beal  v.  Alexander,  1  Rob.f277,  7  Rob.  349. 

Third.  The  exception  filed  by  the  attorney  appointed  to  represent  the  defend- 
ant should  have  been  overruled.  The  plaintiff  had  the  right,  under  the  law  of 
Louisiana,  to  sue  the  defendant  in  the  courts  of  this  State,  and  also  in  the  cooits 
of  Mississippi  at  the  same  time,  and  for  the  same  cause  of  action.  This  right  necei- 
sarily  carries  with  it  the  accessory  right  to  prosecute  the  suits  in  the  courts  of 
the  two  different  States  to  final  judgm^ts  on  the  merits.  This  right  is  remedial, 
and  is  intended  to  secure  to  the  creditor  all  possible  means  for  the  collection  of 
his  debt,  in  different  jurisdictions.  If  the  exceptions  filed  on  behalf  of  defendant 
were  sufficient  in  law  to  dismiss  the  plainti£&'  action,  the  right  to  institute  sepa- 
rate actions  in  difierent  States,  for  the  same  debt,  would  be  nugatory ;  for  so  soon 
as  a  judgment  should  be  obtained  in  one  State,  it  could  be  made  the  means  of  dis- 
missing the  suit  in  the  other,  and  thereby  deprive  the  creditor  of  the  fimits  oi  his 
diligence  in  the  undecided  suit 

Conceding  that  the  account  sued  on  was  merged  in  the  Mississ^i  judgment,  the 
ddft  was  not  thereby  extinguished,  hut  established  to  he  due  and  owing  fix>m  the  de- 
fendant to  the  plaintiff.  This  judgment  in  Louisiana  is  only  evidence  of  the  exist- 
ence of  the  debt  for  the  recovery  of  which  this  suit  was  instituted,  the  cfffidaimt  vas 
made,  the  attachment  bond  was  given,  and  the  writ  of  attachment  issued ;  and  there 
is  no  legal  reason  why  this  judgment  should  not  be  stibstituted,  by  way  of  amend' 
ment,  as  the  cause  of  action,  in  place  of  the  account,  for  the  purpose  of  maintaining 
the  attachment.  The  &ct  that  the  judgment  is  for  a  greater  amount  than  claimed 
and  sworn  to  by  the  plaintiff,  is  immaterial — ^for  the  reason  that  the  attadmient 
is  only  valid,  as  against  the  property,  for  the  amount  sworn  to,  whatever  may  he 
the  amount  claimed  in  the  petition. 

The  supplemental  petition  did  not  change  the  substance  of  the  demand.  The 
prayer  of  the  original  petition  is,  that  the  attachment  be  maintained,  and  that 
defendant  be  condemned  to  pay  the  sum  of  $9,509  32,  and  interest  with  privilege 
upon  the  property  attached,  and  the  prayer  of  the  supplemental  petition  is  the 
same. 

It  is,  therefore,ordered,  adjudged  and  decreed,  that  the  interventions  of  Oakey, 
Hawkins  db  Co,  and  of  Mrs,  White  and  Mrs.  Faust  be  dismissed  at  their  costs. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed ;  and  proceeding  to  render  such  judgment  as  should  have  been  ren- 
dered by  the  lower  court,  it  is  ordered,  a^udged  and  decreed,  that  the  plamtlff  do 
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hare  and  recover  of  the  defendant  the  sura  of  nine  thousand  five  hundred  and  nine        Whmbt 

V. 

dollars  and  thirty-two  cents,  with  five  per  cent,  per  annum  interest  thereon,  from  Wnm. 
the  9th  day  of  June,  1855,  and  costs  of  the  lower  court ;  and  that  plaintiffs'  privi- 
lege upon  the  property  attached  be  recognized  and  enforced.  It  is  further  ordered 
and  decreed,  that  the  defendant  pay  one-third  of  the  costs  of  this  appeal,  that 
Oakoy,  Hawkins  dt  Co,  pay  one-third,  and  3Irs.  White  and  Mrs.  Faiist  the  remain- 
ing third, 

Merrick,  C.  J.,  dissenting.  I  am  unable  to  concur  in  the  opinion  of  the  court 
in  this  case. 

The  first  section  of  the  fourth  Article  of  the  Constitution  of  the  United  States 
requires,  that  full  faith  and  credit  shall  be  given  in  each  State  to  the  judicial  pro- 
ceedings of  every  other  State,  and  confers  upon  Congress  power  to  prescribe  the 
mode  of  proof  and  declare  the  effect  of  such  proceedings. 

In  pursuance  of  such  authority,  Congress  has  declared  that  judicial  proceedings 
properly  authenticated  shall  have  sucli  faith  and  credit  given  to  them  in  every 
court  within  the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the 
State  from  whence  the  said  records  are  taken.    1  Stat,  at  large,  122. 

To  ascertain,  therefore,  the  effect  of  the  judgment  of  the  ^lississippi  court,  we 
must  look  to  the  laws  of  that  State,  and  in  the  absence  of  proof  on  that  subject, 
we  must  presume  that  judgments  rendered  in  the  courts  of  Mississippi  produce 
the  same  effect  as  our  own.  If  we  refer  to  the  common  law  authorities,  we  find 
that  the  account  sued  on  had  become  merged  in  the  judgment.  It  had  no  longer 
any  existence  as  an  account,  and  had  become  a  debt  of  record,  which  did  not  ad- 
mit the  same  pleas.  See  Mills  v.  Duyee,  7  Cranch,  483 ;  Hampton  v.  McConnell, 
3  Wheaton,  234 ;  2  N.  S.,  601. 

The  doctrine  of  merger  of  the  common  law,  both  in  reference  to  judgments 
and  obligations,  is  almost  precisely  the  same  as  the  novation  of  the  civil  law. 
12  Ad.  565. 

If  we  look  to  our  own  law  to  ascertain  the  effect  of  the  Mississippi  judgment 
in  that  State,  we  find  it  novated  the  account.  No  suit  could  be  maintained  upon 
it,  for  it  had  become  extinguished  by  novation.  Oakey  v.  Murphy^  1  An.  372  ; 
Dennistoun  v.  PaynCy  7  An.  334. 

But  it  is  supposed,  that  because  the  pendency  of  a  suit  for  the  same  cause  of 
action,  between  the  same  parties,  in  another  State,  cannot  be  pleaded  as  a  dilatory 
exception,  that,  therefore,  the  judgment  first  rendered  cannot  be  pleaded  as  res  ju- 
dicata to  the  other.  But  we  have  quite  recently,  in  the  case  of  Scott  <fe  Co.  v.  Bo- 
gart  dt  Co.j  determined  that  such  plea  could  and  ought  to  be  made,  and  that  the 
judgment  last  rendered,  where  the  plea  was  not  interposed,  would  be  conclusive. 
If  the  first  judgment  could  not  be  pleaded  as  res  judicata,  it  might  happen  that 
the  two  judgments  should  be  the  opposite  of  each  other. 

The  mere  pendency  of  two  suits  in  two  different  jurisdictions,  for  the  same  cause 
of  action,  does  not  necessarily  imply  that  judgment  may  be  rendered  in  both,  but 
on  the  contrary,  it  only  gives  the  plaintiff  the  right  to  execute  the  first  judgment 
which  he  shall  obtain,  and  the  other  suit  must  be  dismissed,  for  the  original  cause 
of  action  has  been  novated ;  for  the  suit  then  comes  within  Art.  94  of  the  Code 
of  Practice,  which  provides  that  "  if  the  defendant,  instead  of  claiming  to  be  dis- 
missed, answer  to  the  two  actions  in  two  separate  courts,  the  first  judgment  ren- 
dered by  either  of  them  shall  be  valid  and  executory  against  the  party  cast  in  the 
action.  All  proceedings  shall  be  stayed  in  the  other  court,  and  the  plaintiff  dis- 
missed after  paying  the  costs." 
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WBmB  So  too  where  the  saits  are  pending  in  different  States.    The  plaintiff  may  preai 

Warn.  either  to  judgment,  but  then  the  Constitution  and  laws  of  the  United  States  step 
in,  and  if  the  original  cause  of  action  be  merged  or  novated  in  or  by  the  judg- 
ment of  the  State  where  rendered,  it  produces  the  same  effect  in  every  other  State 
of  this  Union,  and  as  a  consequence,  may  be  pleaded  in  bar  to  any  suit  commenced 
or  thereafter  to  be  commenced  on  the  original  cause  of  action  thus  extinguished. 

But  it  is  supposed,  that  because  plaintiff  had  a  cause  of  action  here  when  he 
commenced  his  attachment,  the  Mississippi  judgmait  only  confirmed  that  cause  of 
action.  But  this  is  inconsLsterxt  with  the  doctrine  of  merger  and  novation.  Judg- 
ments do  not  confirm  the  original  causes  of  action,  but  extinguish  them  and  sub- 
stitute in  the  place  of  them  the  highest  evidence  of  the  right  of  the  party,  viz,  a 
judgment  importing  absolute  verity.  It  is  precisely  as  though  the  parties  had 
expressly  novated  the  original  cause  of  action  by  a  new  contract  of  a  higher 
character.  See  Makee  v.  Caimes,  2  N.  S.  600,  604.  The  cases  in  5  L.  R.  424, 
and  I  An.  382,  are  cited  to  show  that  this  court  has  taken  caie  to  guard  the  de- 
fendant against  the  efiect  of  a  judgment  which  might  be  rendered  in  a  sister  State 
in  a  suit  there  pending.  These  decisions  do  not  disprove  the  doctrine  of  resptdi- 
cata  resulting  from  the  Constitution  and  Act  of  Congress,  but  prove  that,  in  ad- 
dition, it  was  necessary  that  the  party  should  be  protected  against  the  renditioa 
of  two  judgments  so  nearly  at  the  same  time,  that  one  could  not  be  pleaded  in 
bar  of  the  other. 

The  next  question  is,  could  the  plaintiff  amend,  by  substituting  his  new  cause 
of  action  in  the  place  of  the  old  one?  The  proceeding  by  attachment  is  striai 
juris,  and  amendments  cannot  be  allowed  in  an  attachment  suit,  which  could  not 
be  allowed  in  an  ordinary  suit.  If  the  judgment  of  the  Mississippi  court  was  a 
plea  in  bar  to  plaintiffs'  original  action,  as  we  think  has  been  demonstrated,  the 
following  reasoning  of  Judge  Porter  in  the  case  cited  is  conclusive.  He  says,  in 
a  case  very  similar  to  this,  of  a  replication  setting  up  the  judgment  pleaded  by 
the  defendant,  and  demanding  judgment  on  it,  viz : 

<'  How  this  can  be  granted  to  them  we  cannot  pa*oeive.  If  the  plea  be  good 
as  a  bar  to  their  action,  then  there  is  nothing  more  before  the  court  on  which  to 
act ;  it  would  certainly  be  a  magical  kind  of  proceeding  in  the  administration  of 
justice,  to  change  in  an  instant,  and  in  the  same  suit,  that  which  in  the  hands  of 
the  defendant  was  to  him  a  shield,  into  a  weapon  of  destruction  in  those  of  his 
adversary."    2  N.  S.  603. 

In  the  case  of  Oakey  v.  Murphyy  1  An.  372,  the  court  refused  to  allow  the 
plaintiff  to  amend  by  setting  up  the  judgment 

The  same  point  was  ruled  in  the  case  of  DennisUmn  v.  Payne,  7  An.  334.  See 
5  N.  S.  70;  8  N.  S.  438 ;  C.  P.  419.  I  do  not  see  how  plaintifls  can  be  per- 
mitted to  amend  in  the  present  case,  without  overthrowing  the  well  established 
principles  of  law. 

If  they  sufi^r  inconvenience  from  the  application  of  the  rules  of  law  to  thdr 
case,  it  would  teach  creditors  that  it  is  not  always  safe  to  pursue  the  debtor  with 
a  multiplicity  of  suits ;  and  if  it  be  done,  that  it  will  be  well  to  consider  in  which 
one  judgment  ought  first  to  be  taken. 

Whether  the  case  would  be  diflferent  where  all  the  suits  were  attachment  suits, 
and  operated  only  in  rem,  and  not  in  personam,  it  is  not  necessary  to  ooosider. 

I  think  the  judgment  ought  to  be  affirmed. 

YooBHiSB,  J.,  absent 
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46     7S 

Elam  Bowman  u  McKlkkoy  &  Bradpord  et  al.  TTTwl 

46   2841 

A  holder  of  a  note  given  In  payment  of  the  price  of  property  sold  for  the  purpose  of  deAraading  ere-      14    597 
ditors,  and  secured  by  mortgage  upon  the  property  aold,  cannot  enibroe  his  mortgage  to  the  pr^u-     _50_W6| 
dice  of  creditors  whose  right  of  mortgage  originated  before  the  firandolont  sale  and  execution  of  the 
note. 

The  recording  of  a  Judgment  against  a  debtor,  In  a  pariah  whore  he  has  negroes  attached  to  a  planta- 
tion, of  which  he  is  part  owner,  creates  a  Judicial  mortgage  upon  the  slaves,  when  the  owner  is  not 
domiciliated  in  the  »ate. 

Slaves  under  seizure  cannot  be  hired  out  by  the  Sheriff,  unless  by  the  consent  of  parUes,  and  the  mort- 
gagee is  not  entitled  to  receive  hire  for  the  slaves,  during  the  time  that  they  may  be  under  seizure. 

A  deed  of  trust  executed  in  Misslsslpl  and  recorded  in  this  State,  which  expresses  that  it  was  given  to 
secure  a  certain  amount,  and  also  to  secure  ftiture  advances  that  might  be  made,  cannot  be  enforced 
here,  against  the  property  mortgaged,  to  the  pni^wlico  ^  o^er  mortgage  creditors,  except  for  the 
amount  specified. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Farrar,  J. 
H.  B,  Shaw  and  A.  N.  Ogden,  for  plaintifif.  Snyder  S  Reeves,  and  Clark 
A  Baffne,  for  defendants  and  appellants.  T.  P.  Farrar,  for  Leggett.  F,  H,  Far- 
rar,  for  Carttmght  dt  Doniphan,  J.  Aroni  and  /.  W.  Montgomery^  for  D.  5- 
Bidand  and  D.  P.  January,  intervenors.  U,  B.  d  E.  PhiUips,  for  /.  M.  MoUow 
and  /.  R,  Bisland,    Oeorge  S,  Sawyer  in  p.  p. 

OoLB,  J.  In  December,  1856,  James  R,  Bisland,  one  of  the  defendants,  re- 
sided on  the  Mississippi  river,  a  few  miles  above  Natchez,  in  the  State  of  Mis- 
sissippi. 

He  was  then  the  owner  of  fifty-eight  slaves,  who  figure  in  this  suit,  and  which 
appear  to  have  then  constituted  the  whole  of  his  property. 

These  slaves  were  heavily  mortgaged  in  the  State  of  Mississippi  to  various 
creditors. 

On  the  night  of  the  17th  of  December,  1855,  Bisland,  without  the  knowledge 
or  consent  of  his  creditors,  placed  all  these  slaves  on  a  passing  steamer,  knded 
them  the  next  day  more  than  a  hundred  miles  below,  on  the  Louisiana  side,  in 
the  parish  of  Point  Coupee,  at  the  plantation  of  his  brother-in-law,  R.  W.  Mc- 
Rae,  and  immediately  made  a  pretended  sale  of  them  to  James  M.  Motlow,  the 
overseer  of  his  brother-in-law,  McRae, 

The  notes  given  by  Motlow  to  /.  R,  Bisland,  for  the  pretended  price,  were 
transferred  by  said  Bisland  to  McRae,  and  by  him  to  McKieroy  d  Bradford, 

These  slaves  were  sold  in  1856,  by  Modow  to  Elam  Bowman, 

The  first  of  the  series  of  notes  of  Motiow  to  /.  R,  Bisland,  having  matured, 
McKieroy  d  Bradford  obtained  from  the  District  Judge  in  Point  Coupee,  an  or- 
der of  seizure  and  sale  against  these  negroes,  who  were  then  in  the  parish  of 
Tensas,  in  the  possession  of  Bowman. 

The  sale  was  enjoined  by  Bowman  in  the  District  Court  of  Tensas. 

The  various  creditors  of  /.  R,  Bisland  intervened  in  that  court,  ckiming  to 
enforce  their  liens,  and  making  /.  R,  Bisland  and  Motlow  parties. 

The  District  Court  decided  the  sale  from  Bisland  to  Motlow  to  be  fraudulent, 
null  and  void,  as  to  the  creditors,  and  gave  judgment  to  each  for  the  amount  of 
his  claim  against  /.  R,  Bisland ;  ordered  a  sale  of  the  shtves,  and  proceeded  to 
fix  the  rank  in  which  the  creditors  should  be  paid,  giving  to  McKieroy  d  Brad- 
ford  only  such  surplus  as  might  remain  after  paying  the  creditors  of  /.  R,  Bi^ 
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BowMAv        land,  and  placing  George  5.  Sawyer  last  in  the  rank  of  the  mortgage  creditors 
McKuROT        aforesaid. 

McKlcroy  &  Bradford  and  Sawyer,  have  appealed. 

"VVe  consider  the  plea  to  the  jurisdiction  to  have  been  waived,  and  proceed  to 
determine  the  rights  of  the  different  parties. 

We  are  of  opinion  that  the  sale  of  /.  R.  Bisland  to  Motlow,  of  the  slaves  in 
litigation,  was  fraudulent  and  simulated ;  that  no  consideration  passed  for  the 
same  from  Moilow ;  and  that  it  was  not  really  intended  to  be  a  sale  so  as  to  vest 
in  Motlow  a  bona  fide  title  to  the  negroes. 

An  important  question  now  arises  as  to  tlie  respective  rank  of  the  mortgage 
creditors  of  /.  R.  Bisland  and  of  McKlcroy  <t  Bradford. 

The  notes  received  by  /.  R.  Bisland  from  Motlow ^  were  transferred  by  Bi^knd 
to  McRae,  about  the  2d  of  January,  1857,  and  by  the  VdiiQT  to  McKlcroy  d:  Brad- 
ford, about  the  5th  of  January,  1857. 

The  creditors  of  J.  R.  Bisland,  who  are  parties  to  this  suit,  hold  mortgage 
claims  against  him  upon  these  slaves,  which  originated  prior  to  his  sale  to  3/rf- 
low. 

It  is  contended  that  McKleroy  d  Bradford,  being  the  holders  of  the  notes  of 
Motlow,  before  maturity,  are  entitled  to  be  paid  the  amount  of  the  mort- 
gage upon  these  negroes,  securing  them,  in  preference  to  the  creditors  of 
Bislayid,  who  held  mortgages  originating  before  the  execution  of  the  notes  bj 
Motlow. 

It  appears  that  McKleroy  <fe  Bradford  must  have  had  notice  before  taking  the 
notes  of  claims  against  these  negro^ter-^About  April,  1856,  Moilow  published  a 
notice  in  the  New  Orleans  PicayuneV  where  McKleroy  dt  Bradford  carried  on  their 
business,  and  in  the  Point  Coupee  Echo,  stating  that  the  consideration  of  the 
notes  had  failed,  and  warning  all  persons  not  to  trade  for  them. 

Suits  were  also  pending,  previous  to  their  getting  the  notes,  in  the  parish  of 
Point  Coupee,  and  there  were  in  the  mortgage  office  of  Point  Coupee  mortgages 
recorded  against  these  ncfrroes,  and  it  was  in  this  parish  where  the  sale  of  the 
slaves  to  Moilow  was  passed.  If  they  intended  to  depend  upon  the  mortgage, 
and  not  upon  the  makers  and  endorsers,  to  guaranty  the  payment  of  t!ie  note?, 
ordinary  prudence  w^ould  have  made  them  examine  tlie  mortgage  office  of  Point 
Coupee  to  see  whether  Bisland,  before  selling  to  Motlow,  had  not  covered  the 
slaves  with  lions,     i).  Q.  2428. 

But  even  if  McKlcroif  <&  Bradford  are  holders  of  the  notes  for  avaliiaM  '  rcn- 
sidcration  before  maturity,  and  without  notice,  they  cannot  avail  then ;-<•!' ;^  of 
the  mortgajro  whic.h  is  acca^sory  to  tlie  notes,  independently  of  the  rights  oi  »-c- 
ditors  holding  mortgages  anterior  to  the  execution  of  the  mortga^xesecur.ni:  ihoir 
notes. 

Their  action  upon  the  mortgage  is  one  /,i  rem,  and  is  distinct  in  its  nature  from 
their  personal  action  against  the  maker  and  endorsers. 

The  negotiability  of  notes  has  been  created  to  facilitate  commerce :  the  pro- 
tection of  the  holder  before  maturity  and  without  notice  against  the  equities  ex- 
isting between  the  maker  and  payee,  or  other  parties,  is  an  exception  to  the  gen- 
eral rule,  that  a  person  cannot  transfer  a  greater  right  than  he  possesses,  and  the 
negotiability  of  notes,  and  the  rules  appertaining  thereto,  must  not  be  oxtendod 
BO  as  to  effect  more  injury  than  good. 

Mortgages  are  real  rights,  and  are  governed  by  certain  rules  as  to  rank  from 
the  time  of  their  recording,  and  also  from  other  causes. 
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The  mere  securing  of  a  negotiable  note  by  mortgage,  cannot  give  to  the  mort-       BowaiAx 
gage  a  rank  superior  to  one  recorded  before  it.  McKlerov. 

If  one  mortgages  property,  not  his  own,  and  without  any  authority,  to  guaran- 
ty a  negotiable  note,  the  mortgage  is  without  effect. 

A  party  taking  a  negotiable  note  secured  by  mortgage,  must  incur  the  risk 
that  there  may  be  other  parties  who  may  successluUy  oppose  his  mortgage. 

The  mortgage  is  a  privilege  upon  real  property.  Before  the  property  can  be 
held  liable  to  secure  a  note,  it  must  appear  that  the  mortgagor  was  the  owner  of 
the  property,  or  had  the  legal  right  to  give  the  mortgage  ;  and  if  he  had  the 
right,  still  the  mortgage  may  be  defeated  as  to  its  effect,  by  the  existence  of  tacit 
or  conventional  mortgages,  snperior  to  it  in  rank. 

If  the  mortgagor  were  the  pretended  owner  of  the  property  by  a  simulated 
sale,  the  negotiability  of  the  note  cannot  give  force  to  the  act  of  mortgage,  and 
thus  transform  a  simulated  sale  into  a  real  one. 

The  negotiability  of  notes  cannot  destroy  the  rights  of  third  persons  to  real 
property,  who  are  not  parties  to  the  note,  and  perhaps  know  nothing  of  its  exis- 
tence. 

It  is  true  that  the  transfer  of  a  note,  carries  with  it  its  accessories,  and  the 
mortgage  is  an  accessory,  but  the  mortgage  is  conveyed  only  so  far  as  the  person 
giving  it  was  entitled  to  create  it. 

If  the  latter  held  the  property  subject  to  tacit  or  conventional  mortgages,  then 
in  granting  to  a  third  person  a  mortgage  to  secure  a  note,  and  in  transferring  the 
mortgage  note  to  him,  he  transfers  a  right  of  mortgage  inferior  to  mortgages  held 
by  other  persons,  and  the  holder  of  the  mortgage  note  takes  it  thus,  inferior  to 
the  rights  of  those  persons. 

If  a  different  doctrine  should  obtain,  the  proprietors  of  real  estate,  and  those 
holding  bona  fide  mortgages  would  be  entirely  in  the  power  of  the  unscrupulous. 
The  negotiability  of  notes  introduced  to  facilitate  commerce,  would  be  the  de- 
Btrnction  of  property  holders,  and  their  rights  would  be  sacrificed  without  ever 
being  parties  to  the  mortgage  and  note  that  doomed  them  to  ruin. 

It  matters  not  in  the  present  case,  if  the  mortgages  of  the  creditors  of  /.  R. 
Bisi/and  originated  in  the  State  of  Mississippi. 

The  rights  of  citizens  of  a  sister  State  ought  to  be  protected,  as  far  as  their 
protection  does  not  conflict  with  our  laws. 

If  wo  expect  the  claims  of  our  citizens  to  be  equitably  determined  in  foreign 
tribunals,  the  right  of  forv?ign  citizens  must  also  be  respected. 

Thereye  of  justice  must  look  imiKirtially  upon  tlio  demands  of  parties ;  its 
vision  is  not  boundjd  by  the  limits  of  a  State,  but  by  those  of  the  eternal  prin- 
ciples of  right  and  wrong. 

It  is  antagonistical  to  those  principles  to  permit  a  citizen  of  another  State  to 
run  from  that  State  his  slaves,  heavily  mortgaged,  into  this  State,  in  order  to 
elude  his  mortgage  creditors,  and  then  to  pa«s  a  simulated  sale  of  the  slaves  to 
the  overseer  of  his  brother-in-law,  and  then  to  allow  the  brother-in-law  to  trans- 
fer the  mortgage  notes  executed  as  the  price,  so  as  to  make  the  mortgage  securing 
the  notes,  to  be  superior  to,  those  of  the  creditors  of  the  absconding  citizen, 
which  existed  before  his  simulated  sale  to  the  overseer. 

If  this  were  sanctioned,  instead  of  facilitating  commerce,  it  would  be  highly 
detrimental  to  it. 

For  it  would  afford  the  shield  of  courts  to  the  machinations  of  the  unjust,  and 
destroy  all  confidence  in  the  security  arising  from  mortgages  on  slaves,  and  this 
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^^Jl*^  ^  portion  of  the  property  of  the  State  which  constitutee  so  much  of  its  wealth, 
McKmoT.      would  be  almost  useless  as  a  security  for  debts. 

A  principle  so  unjust  and  destructive  to  the  business  of  the  south,  ooght  not 
to  be  upheld  by  the  judiciary. 

We  are,  therefore,  of  opinion,  that  the  creditors  of  /.  R.  Bislandf  who  held 
mortgages  originating  before  the  execution  of  the  notes-  to  Mallow,  are  entitled 
to  be  paid  in  preference  to  McKleroy  A  Bradford^  the  present  holders  of  those 
notes. 

We  shall  now  proceed  to  fix  the  rank  of  the  different  parties  to  this  suit,  and 
the  time  from  which  their  mortgages  are  to  date,  whether  from  being  recorded  in 
Mississippi  or  this  State. 

1.  D.  S.  Bisland  and  D.  P.  January,  paid  a  debt  of  /.  R.  Bisland,  with  whom 
they  were  bound  on  his  appeal  bond  for  the  payment  thereof.  They  had,  there- 
fore, an  interest  in  discharging  it,  and  their  legal  obligation  was  to  pay  it. 

A  legal  subrogation  consequently  took  place  of  right,  according  to  Article  2157, 
number  three  of  the  Civil  Code,  and  D.  S,  Bisland  and  January  became  subro- 
gated to  whatever  right  the  judgment  creditor  had  on  the  property  of  James  R, 
Bisland.  This  right  was  a  judicial  mortgage  which  was  recorded  on  the  22d  of 
December,  1853,  in  the  parish  of  Catahoula,  where  a  part  of  the  shives  then 
were  attached  to  and  working  upon  a  cotton  plantation,  the  undivided  half  of 
which  then  belonged  to  /.  jR.  Bisland,  who  was  domiciliated  in  the  State  of  Mis- 
sissippi. 

We  are  of  opinion  that  the  recording  of  a  judicial  mortgage  against  a  debtor 
in  the  parish  where  he  has  n^roes  attached  to  a  plantation  of  which  he  is  park 
owner,  creates  a  judicial  mortgage  upon  the  slaves,  when  the  owner  is  not  domi- 
ciliated in  the  State  of  Louisiana  ;  for  in  such  case,  it  is  impossible  to  record  it 
in  the  parish  where  the  judgment  debtor  resides.  Mallard  dt  Armistead  v.  (kr- 
penter,  6  An.  397  ;  Spencer  v.  Amis,  12  An.  127. 

The  judicial  mortgage  of  D.  S,  Bisland  and  D.  P.  January,  must  then  take 
effect  upon  the  slaves  in  controversy,  which  were  in  the  parish  of  Catahoula  at 
the  time  of  the  recording  of  the  judgment.  They  will  be  designated  in  the  de- 
cree. 

The  amount  of  their  mortgage  is  93,294  64,  with  eight  per  centum  interest 
thereon,  from  the  4th  January,  1852. 

2.  Elam  Bowman  bought  the  slaves  in  dispute  of  Mallow,  but  be  also  sahee- 
quently  bought  an  outstanding  mortgage  upon  these  slaves. 

This  sale  is  null,  because  Bowman  bought  the  slaves,  subject  to  the  deciaon  of 
this  suit  as  to  the  title  of  Mollow,  and  as  MoUow  is  decreed  to  have  no  title,  the 
sale  to  Bowman  is  without  effect,  and  the  right  of  mortgage  of  Boumum,  which 
may  be  said  to  have  been  extinguished  by  confusion,  revives. 

This  mortgage  has  effect  from  the  24th  of  February,  1854,  for  $11,584  40, 
with  eight  per  cent,  interest  per  annum  from  the  27th  of  December,  1855,  until 
paid. 

The  negroes  are  in  the  possession  of  Bowman;  the  mortgage  creditors  cannot, 
however,  claim  from  him  the  hire. 

This  claim  must  be  reserved  to  be  urged  by  the  owner  or  owners  of  the  slaves. 

When  slaves  are  seized,  the  Sheriff  cannot  hire  them  out,  unless  by  consait  of 
parties.     C.  P.  Arts.  659,  662. 

It  is  only  when  lands  or  houses  are  seized,  that  the  Sheriff  seizes  "the  rents, 
issues  and  revenues."    C.  P.  666. 
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Tho  mortgagoe  is  not  entitled  to  receive  hire  for  slayes  daring  the  time  they       Bowmih 
may  be  under  seizure.    C.  0.  Arts.  453,  457,  3371.  MoKuaofT. 

3.  Haekaliah  Leggett's  mortgage  is  recognised  for  $13,500,  with  six  per  cent 
interest  on  $4,500  thereof,  from  7th  February,  1855,  on  $5,000  thereof,  from  the 
7th  of  March,  1855,  and  five  per  cent  interest  on  $4,000  thereof,  from  the  23d 
December,  1854. 

The  mortgage  of  Leggett  is  to  date  from  the  17th  of  March,  1854. 

His  claim  is  based  upon  three  drafts  secured  by  mortgage  from  /.  R,  Bitland, 
passed  in  the  State  of  Mississippi,  on  the  7th  of  March,  1854. 

This  mortgage  is  upon  the  slaves  in  controversy,  and  was  recorded  in  Missis- 
sippi and  Louisiana. 

4.  The  mortgage  of  Cartwright  A  Doniphan  is  based  upon  a  deed  of  trust  exe- 
cuted by  /.  R.  Bisland  in  their  favor,  on  the  30th  of  May,  1854,  on  the  slaves  in 
controversy,  and  other  property,  which  latter  was  afterwards  exhausted  by  a  sale 
under  a  prior  mortgage  in  fovor  of  Miltenberger. 

The  deed  of  trust  expresses  that  it  was  made  to  secure  five  thousand  dollars 
then  due,  to  cover  future  advances  to  be  made  to  Bidand,  and  to  secure  them  for 
their  liability  on  certain  drafts  of  Bisland,  on  which  they  were  accommodation 
endorsers. 

The  advances  were  made  to  about  $14,000.  The  accounts  of  them,  showing 
the  exact  amount  due,  were  shown  to  Bisland,  who  admitted  them,  in  writing,  to 
be  correct,  and  they  were  duly  recorded  in  the  mortgage  records  of  Point  Ck)upee, 
as  containing  the  amounts  intended  to  be  secured  in  the  deed  of  trust  to  which 
they  refer. 

We  are  of  opinion,  that  the  mortgage  is  void  as  to  the  creditors  of  /.  R,  Bis- 
land, No.'s  1,  2,  3,  5  and  6,  except  for  the  $5000,  which  were  specified.  0.  C. 
Art.  3277.  Frost  v.  Bedtman,  18th  John.  Ch,  B.  p.  550 ;  An.  Ch.  Dig.  by 
Wheeler,  vol  2,  p.  191 ;  4  Kent,  p.  175 ;  2  An.  974,  917 ;  9  R.  482. 

This  mortgage  is  to  have  effect  ftt>m  the  30th  May,  1854,  with  interest  at  the 
rate  of  6  per  c&it  from  that  date.  The  right  of  Cariwright  d  Doniphan  is  re- 
served to  their  personal  action  against  /.  R,  Bidand  for  the  excess  of  their  claim 
over  five  thousand  dollars. 

5.  George  S,  Sawyer  is  entitled  to  a  mortgage  upon  certain  of  the  slaves  by 
virtue  of  a  decree  of  the  Vice  Chancery  Court,  Southern  District  of  Mississippi, 
at  Natchez.  His  mortgage  is  $8445,  with  ten  per  cent  interest  thereon  from 
Ist  July,  1854,  and  bears  date  from  1st  July,  1854. 

/.  R.  Bisland  sold  to  Sawyer  fifteen  of  the  negroes  seized  in  this  suit  in  pay- 
ment of  this  decree ;  but  the  slaves  were  to  remain  in  the  possession  of  Bisland, 
being  hired  by  him.  Bisland  afterwards  carried  them  off  in  order  to  deprive 
Sawyer  of  his  rights. 

This  illegal  action  of  Bidand  ought  not  to  injure  Sawyer, 

The  latter  sold  these  fifteen  n^oes  to  Bowman.  But  as  Bowman  in  his  in- 
junction in  this  case  did  not  claim  them,  and  as  Sawyer  did,  without  any  objec- 
tion on  the  part  of  Bowman,  this  may  be  considered  as  a  tacit  dissolution  of  the 
sale  from  Sawyer  to  Bowman  at  the  time  the  intervention  was  filed. 

After  the  intervention  of  Sawyer  was  filed.  Bowman  and  Sawyer,  by  an  act, 
mutually  rescinded  the  sale. 

Besides,  even  if  the  negroes  belonged  to  Bowman  at  the  time  of  the  interven- 
tion of  Sawyer,  the  latter  had  the  right  to  intervene  to  defend  the  titie  he  had 
conveyed  to  Bowman,  for  he  had  sold  with  special  warranty. 
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BowKAx  So  far  as  Bidand  is  concerned,  Sawyer  ia  entitled  to  consider  the  sale  to  him- 

McKiiaoT.  self  of  the  fifteen  negroes  null,  because  Bisfand  ran  away  with  them  and  caused 
the  consideration  to  fail,  and  he  has  the  rigfht  as  to  Bisland  to  have  his  mortgage 
enforced.  If  the  sale  were  coasidered  in  forc«i,  then  Sawyer  would  be  entitled  to 
a  judgment  for  the  fifteen  negroes,  but  he  has  asked  for  judgment  in  the  alterna- 
tive either  to  have  his  title  decreed  to  be  valid  for  the  negroes,  or  to  have  the 
mortgage  enforced. 

As  the  fifteen  negroes  are  reasonably  worth  more  than  his  debt,  the  other  parties 
cannot  complain  at  our  recognition  of  his  mortgage,  Instead  of  recognising  him 
as  owner  of  the  fifteen  negroes. 

The  resci:?sion  of  the  sale  by  Bowman  in  favor  of  Saicyer  was  not  the  purchase 
by  Sawyer  of  a  litigious  right  in  the  sense  of  Art.  2422  of  the  Civil  Code,  which 
forbids  attorneys  from  purchasing  litigious  rights,  falling  under  the  jurisdiction 
of  the  tribunal  in  which  they  exercise  their  functions,  because  that  Article  does 
not  refer  to  arrangements  that  lawyers  may  make  as  to  their  own  claims,  bat  to 
the  purchase  of  rights  in  which  they  have  no  property. 

6.  The  sale  from  /.  R.  Bisland  to  Motlow  being  rescinded  so  far  as  it  aflfects 
the  mortgage  creditors  of  the  former,  who  are  parties  to  this  suit,  McKleroy  & 
Bradford  are  entitled  to  be  paid  their  claims  as  owners  of  the  mortgage  notes  ont 
of  the  balance  of  the  proceeds  of  the  sale  of  all  the  slaves  in  contestation,  which 
shall  be  left  after  the  satisfaction  of  the  previous  mentioned  creditors  in  the  man- 
ner specified  as  aforesaid. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  that  the  injunction  sued  out  against  the 
order  of  seizure  and  sale  be  perpetuated  ;  that  the  sale  of  the  slaves  in  contesta- 
tion in  this  suit  from  /.  JR.  Bisland  to  /.  M.  Motlow^  is  null,  void  and  withoot 
effect  as  to  the  mortgage  creditors  of  /.  R.  Bisland,  whose  claims  are  recognised 
in  this  judgment ;  that  the  sale  of  the  said  slaves  from  Moilow  to  Elam  Bwrman 
be  rescinded ;  that  the  slaves  aforesaid  be  seized  and  sold  by  the  Sheriflf  of  the 
Parish  of  Tensas,  according  to  law,  and  that  the  various  claimants  be  paid  in  the 
following  rank  out  of  the  proceeds  of  all  or  a  part  of  the  slaves  in  contestation, 
as  shall  now  be  detailed. 

I.  D.  S.  Bisland  and  D.  P.  January  shall  be  paid  $3294  64,  with  8  per  cent, 
interest  from  the  4th  January,  1802  ;  their  mortgage  is  recognised  as  taking  ef- 
fect from  the  22d  December,  1853.  The  said  amount  is  to  be  paid  out  of  the 
proceeds  of  the  sale  of  all  the  slaves  mentioned  in  their  intervention  and  their 
issue,  except  the  following,  Eliza  Pierce,  Yarrow,  Sally,  Victoria,  Perry,  Alsey 
Levi,  Sucky  and  Peggy. 

II.  Elam  Bowman  shall  be  paid  $11,584  40,  with  8  per  cent,  interest  per  an- 
num from  the  27th  of  December,  1855,  until  paid.  His  mortgage  is  to  have  ef- 
fect from  the  24th  of  February,  1854,  and  he  is  to  be  paid  said  amount  out  of 
the  proceeds  of  the  sale  of  all  of  the  slaves. 

The  claim  against  him  for  the  hire,  use  and  enjoyment  of  the  slaves  in  cont^ta- 
tion  is  reserved,  if  any  such  right  exists,  to  be  urged  in  another  suit  in  an  action 
by  the  owner  or  owners  of  the  slaves. 

Hackaliah  Leggett  shall  be  paid  $13,500,  with  6  per  cent,  interest  on  ^500 
thereof  from  the  7th  February,  1855,  and  on  $5000  thereof,  from  the  7th  March, 
1855,  and  5  per  cent,  interest  on  $4000  thereof  from  the  23d  of  December,  1854. 
His  mortgage  is  to  take  effect  from  the  17th  March,  1854,  and  he  is  to  be  paid 
his  claim  out  of  the  proceeds  of  the  sale  of  all  the  slaves. 
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IV.  Cartftright  ^  Dotiipkan  shall  be  paid  out  of  the  proceeds  of  the  sale  of       Bowmak 
all  the  negroes  in  contestation,  five  thousand  dollars,  with  6  per  cent,  interest      McKlebot. 
thereon  from  the  30th  of  May,  1854,  from  which  date  also  their  mortp:age  is  to 

hare  effect  for  said  amount.  The  balance  of  their  claim  shall  be  paid  out  of  the 
residue,  if  any  there  be,  of  the  proceeds  of  the  sale  of  all  the  negroes  in  dispute, 
after  paying  all  the  preceding  claims,  and  those  that  follow  their  claim  in  this 
judgment ;  or  as  much  of  their  demand  as  can  be  so  satisfied,  reserving  their 
rights  against  /.  R.  Bisland  for  any  balance  of  their  claim  remaining  unpaid. 

V.  George  S,  Siwyer  shall  be  paid  $8445,  with  ten  per  cent,  interest  thereon 
from  the  1st  July,  1854.  His  mortgage  is  to  have  effect  from  the  1st  July,  1854, 
aud  he  is  to  be  paid  said  amount  out  of  the  proceeds  of  the  sale  of  the  negroes 
(and  their  issue)  in  contestation,  which  are  mentioned  in  the  decree  of  the 
Vice  Chancery  Court,  Southern  District  of  Mississippi,  at  Natchez,  ren- 
dered and  signed  the  1st  July,  1854,  in  the  case  of  George  S,  Sawyer  v.  James  R. 
Bisland, 

VI.  McKieroy  A  Bradford  shall  be  paid  the  amount  of  their  notes  sued  upon 
and  their  demand  out  of  the  proceeds  of  the  sale  of  all  the  slaves  in  contestation, 
after  the  preceding  five  mortgage  claims  are  paid  the  amounts  of  their  mortgages 
recognised  by  this  judgment.  Their  right  of  action  against  the  makers  and  en- 
dorsers of  the  notes  aforesaid,  held  by  them,  if  any  such  they  have,  is  reserved. 

It  is  further  ordered  and  decreed,  that  all  costs  of  the  lower  court  shall  be  paid 
out  of  the  proceeds  of  the  sale  of  the  negroes,  in  preference  to  any  of  the  preced- 
ing claims,  and  the  costs  of  appeal  shall  be  paid  by  CartwriglU  dt  Doniphan, 


Same  Case — Ox  a  Re-hearixg. 

BrciiANAX,  J.  The  re-hearing  in  this  case  was  granted  as  to  Cartwright  & 
Doniphan  and  McKieroy  &  Bradford, 

Cartwright  and  Doniphan  were  allowed  by  the  judgment  of  the  District  Court, 
the  sum  of  fourteen  thousand  three  hundred  and  forty-three  dollars  and  thirty- 
nine  cents  and  interest,  with  right  of  mortgage  for  the  whole  of  that  sum.  Our 
judgment  reduced  the  mortgage  of  these  interveners  to  five  thousand  dollars,  and 
reserved  their  personal  action  against  James  R.  Bisland  for  the  excess  of  their 
claim.  In  their  petition  for  a  re-hearing,  Cartwright  <&  Doniphan  have  not  com- 
plained of  this  reduction  of  their  mortgage,  as  compared  with  the  other  parties, 
to  whom  a  right  of  mortgage  has  been  allowed  by  the  judgment,  but  contend  that 
they  ought  to  have  a  distributive  share  of  the  proceeds  of  the  negroes  seized,  for 
the  remainder  of  their  claim,  as  ordinary  creditors  of  James  R,  Bisland,  there  be- 
ing more  than  enough  to  satisfy  all  the  mortgage  claims  allowed  by  the  judgment 
of  the  court. 

Upon  further  consideration,  we  are  satisfied  that  Cartwright  <ft  Doniphan  are 
entitled  to  an  amendment,  in  their  favor,  of  our  previous  judgment.  For  the 
reasons  stated  by  us  heretofore,  their  right  of  mortgage  cannot  be  allowed  for 
more  than  five  thousand  dollars,  but  they  are  creditors  of  James  R.  Bisland,  di- 
rectly, by  account  acknowledged  by  him,  for  advances  and  supplies  in  the  years 
1854  and  1855,  for  the  surplus  of  their  claim,  to  the  amount  allowed  by  the  Dis- 
trict Court. 

McKieroy  A  Bradford  arc  holders  of  five  promissory  notes  for  $6960  caclw  , 
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BowMA!»        dated  the  18th  December,  1855,  and  payable  respectively  the  Ist  January,  1857, 
MrKiiHOT.      18r)8,  1859,  18G0  and  1861,  made  by  /.  M.  Motlow  to  the  order  of,  and  endoracd 
by  James  R.  Bisland. 

The  first  of  these  notes  alone  was  due  and  protested  at  the  lime  McKleroy  <fc 
Bradford  instituted  their  hypothecary  action,  by  executory  process,  on  the  9th 
January,  1857.  The  whole  of  the  five  notes  were  filed  in  court,  with  their  peti- 
tion in  that  action,  and  at  this  time  there  are  three  out  of  the  five  notes  daei 
amounting,  in  the  aggregate,  to  twenty  thousand  eight  hundred  and  eighty  dollar?. 
For  this  amount,  with  interest  as  expressed  on  the  face  of  the  notes,  /am«  R- 
Bisland  is  now  the  debtor  of  McKleroy  &  Bradford.  But  for  the  security  of 
this  debt,  McKleroy  <ft  Bradford  cannot  pretend,  upon  the  principles  of  oar  deci- 
sion and  of  that  of  the  District  Court,  to  have  any  mortgage,  as  against  the  other 
creditors  of  their  debtor,  for  both  courts  decree  the  act  of  mortgage  of  Mij(lQ\e 
to  Bisland,  "  his  heirs  and  assigns."  for  the  security  of  these  notes,  to  be  null  aod 
void,  and  of  no  efll'ct,  as  to  Bisland's  creditors.  McKleroy  d:  Bradford  are, 
therefore,  viewed  by  m  as  ordinary  creditors,  at  this  time,  of  James  R.  Bisland, 
for  his  eiuloriscmonti;  now  due  as  above. 

Now,  this  case  being  in  its  origin,  a  seizure  under  execution,  the  sale  stayed  bj 
injunction,  and  third  oppositions  interposed  by  parties  claiming  liens  and  prefer- 
ences ;  regularly,  the  court  would  have  nothing  t^  do  but  to  settle  the  conflictinir 
claims,  and  the  rank  of  the  liens  upon  the  property  seized ;  and  would  not  feel 
authorised  to  distribute  the  proceeds  of  that  property,  in  satisfaction  of  any  mere 
ordinary  debts  of  the  owner  of  the  property.  But  a  contrary  course  has  beeii 
adopted  in  the  court  below,  and  also  in  this  court,  with  the  consent  and  concur- 
rence of  all  parties  interested,  debtor  as  well  as  creditors.  All  of  those  creditors 
had  instituted  suits  to  establish  their  claims,  which  suits  are  in  evidence,  and  have 
been  substantially,  if  not  formally,  consolidated  with  the  present  proceedings. 
In  this  manner,  a  sort  of  concnrso  has  been  formed,  and  the  judgment  appealed 
from  as  well  as  that  of  this  court,  resembles  a  tableau  of  distribution,  in  which 
ordinary  creditors  have  a  place,  as  well  as  privileged  creditors.  It  is  thus  that 
McKleroy  &  Bradford,  for  instance,  have  been  allowed  any  thing  in  our  previous 
judgment. 

In  view  of  this  position  of  the  case,  we  have  come  to  the  conclusion  to  pass 
upon  thd  ordinary  claim  of  Carlwrigkt  (t  Doniphan  ^t  this  time,  without  referring 
them,  as  before  decreed,  to  their  separate  personal  action  against  James  R.  Bts- 
luiul. 

The  order  and  amount  of  the  mortgages,  as  fixed  by  our  previous  judgment, 
will  not  be  changed,  bat  the  residue  of  the  proceeds  of  the  slaves  seized,  after 
satisfying  those  mortgages,  will  be  allotted  ;j}0  rata  to  Cartwright  (£:  Doniphnv, 
and  McKleroy  cC*  Bradford, 

It  is,  therefore,  adjudged  and  decreed,  that  our  judgment  herein  rendered  on 
the  2d  May,  1859,  be  amended ;  that  Cartwripht  d;  Doniphan,  as  ordinary  credi- 
tors, be  paid  out  of  the  proceeds  of  the  slaves  seized,  a  sum  of  nine  thousand 
three  hundred  and  forty-three  dollars  and  thirty-nine  centa,  with  interest,  at  the 
rate  of  five  per  cent,  per  annum  from  the  1st  January,  1856,  until  paid,  in  addi- 
tion to  the  sum  already  allowed  said  Cartwright  cfi  Doniphan,  as  mortgagecB  in 
said  judgment,  under  the  number  4 ;  the  said  sum  of  ^9343  39,  to  take  rank  after 
the  judgment  in  favor  of  George  S.  Sawyer,  as  mortgagee,  under  the  number  5  in 
our  previous  decree,  and  to  be  paid  concurrently  and  pro  rata,  (should  there  not 
be  enough  to  satisfy  both  claims.)  with  the  allowance  herein  after  made  to 
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JIcKieroy  <jD  Bradford ;  that  McKhroy  &  Bradford,  as  ordinary  creditors,  be       Bowma» 
paid  oat  of  the  proceeds  of  the  slaves,  after  satisfying  costs  and  mortgages,  and      MgKurot 
concurrently  with  the  ordinary  claim  of  Cartwright  eft  Doniphan,  herein  before 
allowed,  a  sam  of  twenty  thousand  eight  hundred  and  eighty  dollars,  with  interest 
at  eight  per  cent,  per  annum,  from  the  18th  December,  1855;   that  the  costs  of 
til  is  appeal  be  borne,  one-half  by  Cariioright  &  Donipfmn,  and  on&-half  by  3/c- 
KUrotj  &  Bradford;  that  the  riglit.H  ot  McKleroy  &  Bradford,  if  any  they  may 
have,  for  the  remainder  of  their  claim  by  notes,  not  satisfied  out  of  the  proceeds  of 
the  slaves  seized  herein,  be  reserved  to  them,  as  against  the  maker  and  endorser  of 
said  notes ;  and  that  in  all  other  respects,  our  judgment  of  the  2d  ^May,  1 859,  • 
remain  undisturbed. 
Land,  J.,  absent. 


The   Master  axd   Wardens   of  the   Port   of  New  Orleans  v.  Ship 
Charles  Morgan  et  als. 

The  provision  of  tlie  Art  of  1855,  orjranlzinfr  a  board  of  Port  Wardens  for  the  port  of  New  Orle&DS, 
winch  allows  such  Port  Wardens  to  deraaud  from  each  vessel  arriving  from  sea  the  sum  of  five  dol- 
lars, vhether  they  be  calHl  upon  to  paform  any  services  or  not,  is  Dot  a  charge  Imposed  as  a  duly, 
■WrMhoul  regard  to  acorresiKinding  and  equivalent  benefit,  and  is  not,  therefore,  unconstitutional. 

APPEAL  from  the  Third  Justice's  Court  of  New  Orleans. 
M.  Hahn,  for  plaintiffs.    H.  /.  Leovy,  for  defendants  and  appellants. 

Merrick,  C.  J.  Another  case  entitled  The  Board  of  Harbor  Masters  y.  The 
Skip  Charles  Morgan  et  al.,  No.  5967,  was  submitted  with  these  eighteen  suits  in 
which  the  Master  and  Wardens  of  the  Port  of  New  Orleans  are  plaintiffs,  and 
upon  the  same  argument  and  briefs. 

As  the  case  of  the  Harbor  Masters  presents  a  question  differing  somewhat  from 
the  eighteen  above  mentioned  cases,  we  shall  consider  it  by  itself  on  another  occa- 
sion, and  proceed  now  to  decide  the  said  cases,  numbered  on  this  docket  from  5800 
to  5817  inclusive. 

The  cases  now  under  consideration  present  substantially  the  same  questions 
which  were  recently  decided  by  us  in  the  case  of  the  same  plaintiffs  against  the 
ship  Martha  J.  Ward.  Defendants'  counsel,  however,  supposes,  contrary  to  the 
fact,  that  he  presents  to  us  a  question  not  decided  in  that  case  when  he  calls  our 
attention  to  the  fifth  ground  of  nullity  set  forth  in  the  answer,  as  follows,  viz  : 

"  The  said  Act  of  1855,  No.  343,  is  null  and  of  no  effect,  because  the  6th  sec- 
tion provid(?s  that  the  Master  and  Wardens  shall  be  entitled  to  demand  from  each 
vessel  arriving  in  the  port  of  New  Orleans  from  sea,  the  sum  of  five  dollars, 
whether  they  be  called  upon  to  perform  any  servicrs  or  not,''  and  these  defendants 
allege  that  their  vessels  arrive  at  this  port  several  times  a  week,  and  that  in  no 
manner  whatever  do  the  Master  and  Wardens,  or  either  of  them,  render  any  ser- 
vices for  these  defendants,  or  for  their  steamers'  oflScers  or  crews. 

On  this  point,  defendants  contend  that,  "  whenever  a  charge  is  imposed  upon  a 
vessel  by  the  sovereign  authority,  without  any  regard  to  a  corresponding  and 
equivalent  benefit  and  advantage,  the  charge  is  a  duty  and  is  imposed  unconsti- 
tutionally.'* 
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roRT  WASDBXii  Without  undertaking  to  controvert  this  proposition  of  defendanla'  connsd, 
Ship  c.  ifoBcu5.  which  he  has  sustained  by  a  very  elaborate  argument  and  numerous  quotatioDS  of 
authorities,  we  think  we  may  affirm  of  the  statute  relative  to  the  Master  and 
Wardens  of  the  port  of  New  Orleans,  that  as  a  whole,  it  is  not  obnoxious  to  the 
charge  made  against  it.  It  is  true  that  the  sixth  section  of  the  Act  grants  to  the 
Port  Wardens  a  right  to  demand  the  sum  of  five  dollars  from  each  vessel  arriTiijg 
in  the  port  of  New  Orleans  from  sea,  "  whether  they  be  called  upon  to  perform 
any  services  or  not."  But  the  meaning  of  the  phrase  is,  whether  they  be  called 
upon  by  the  officers  or  persons  in  charge  of  the  ship  to  perform  any  special  ser- 
vice, or  not.  For  it  is  evident,  that  it  is  the  interest  of  the  shipping  that  there 
should  be  disinterested  persons  in  the  port  easily  found  and  clothed  with  author- 
ity to  perform  such  duties  as  are  imposed  upon  the  Port  Wardens :  for,  as  ewy 
ship  entering  from  the  gulf  has  been  subject  to  the  damages  and  casualties  of  the 
sea,  so  it  is  the  interest  of  such  ship  that  there  should  be  some  person  clothed 
with  official  authority  to  inspect  the  hatches,  hold  surveys  of  ship  or  dama^ 
goods,  to  pronounce  upon  the  sea-worthiness  of  the  vessel,  to  order  and  make 
sales  of  damaged  goods,  and  to  make  an  official  record  of  all  such  proceedin;is  for 
the  protection  of  the  owners  and  all  concerned  in  ship  and  cargo.  The  Act  iii 
question  provides  for  these  necessities  of  commerce,  and  it  compels  the  Port 
Wardens  to  keep  an  office  where  they  may  be  found,  and  to  keep  a  record  of  their 
proceedings.  The  Legislature  has  deemed  it  the  best  and  most  equitable  niode 
to  keep  up  this  office,  and  maintain  these  officers  during  all  seasons  of  the  year 
and  the  prevalence  of  the  frequent  epidemic  diseases  to  which  the  city  is  subject, 
to  levy  a  contribution  upon  all  ships  arriving  from  sea,  and  for  the  benefit  aiid 
the  necessities  of  which  the  expense  is  required  to  be  incuri*ed. 

The  maintenance  of  these  officers  (who  also  regulate  the  conduct  of  the  pilots) 
is  a  benefit  to  the  entire  shipping  interest,  and  each  ship  receives  an  equivalent 
in  the  convenience  of  obtaining  the  services  and  immediate  presence  of  these  offi- 
cers, although  they  may  not  have  been  called  upon  to  perform  any  special  duty 
for  the  particular  ship  in  question. 

The  Acts  of  the  Legislature  relative  to  the  Port  Wardens  do  not,  therefore,  on 
a  review  of  the  question,  appear  to  us  to  be  unconstitutional  on  this  ground. 

The  other  questions  in  this  case  have  been  decided  in  the  case  of  tb^c  plain- 
tiffs against  the  ship  Martha  J.  Ward,  and  we  are  satisfie.1  with  that  decision. 

Judgment  affirmed. 

Cole,  J.,  absent,  concurred  in  this  opinion. 
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A  commission  to  aoll  proport}'  of  minors  ls*.suod  by  tlio  clerk  will  not  supply  tlip  place  of  the  ncccgsary 
order  of  sale  ;  nor  will  it  bo  inferred  from  Huch  commission  tbat  a  dcoro<>  of  Rale  existed ,  althonph  it 
recites  tbat  it  was  iMued  *'  in  punuance  (^ th^  order  tf  the  DiHrict  Court.' ^ 

The  farts  that  a  family  meeting  wjls  couvokod,  an.l  advisc-tl  tbe  «alo,  and  that  a  petition  had  been  pre- 
sented to  the  court  to  homologate  the  proceedings,  will  not  cure  the  nullities  arising  from  the  sale  i  f 
IK-operty  made  under  such  a  commission. 

Tbe  preticription  of  Ave  years,  eMablished  by  Uie  Act  of  1855  to  euro  the  in^brmalities  Rowing  out  of 
public  sales,  cannot  apply  to  a  case  whore  there  is  a  t<^»tal  want  of  authority  to  s<'ll ;  it  cures  onlj' 
those  informalities  which  may  occur  in  ibj  exi-cution  of  a  decree,  or  other  authority  to  sell. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
Elam  cfr  Campbell,  for  plaintiffs  and  appellants.  Smith,  Levi/  it  Mohe,  for 
dcfendantK. 

Merrick,  C.  J.  "  This  is  an  action  brought  by  the  administrator  on  acconnt 
of  the  creditors,  and  the  heirs  in  their  own  ripht.  to  restore  the  property  in  con- 
troversy, together  with  the  fruits  and  revenue^?,  to  the  succcsisioiis  of  Samuel  tt 
Sumn  M.  Qjiarles. 

"  Piaintiflfe  allege,  that  the  land  was  owned  by  their  ancestors,  Samuel  A  Susan 
M.  Quarks,  at  the  time  of  their  death,  in  1848,  and  that  their  title  has  never  been 
le^lly  divested ;  that  the  sale  by  John  H.  Qvarles,  on  the  1st  of  April,  1850,  un- 
der which  the  defendants  claimed,  is  null  and  void,  because  he  had  no  authority 
to  make  it,  that  is  to  say,  there  was  no  order  of  the  court,  or  judgment  author- 
izing the  sale ;  that  it  was  void  for  informalities,  and  defendants  were  possessors 
in  bad  faith. 
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RoBKRT  "  Defendants  aver  that  tliey  hold  under  pood  and  valid  titles,  and  if  not,  they 

Bbow.v.  are  entitled  to  the  fruits  and  revenues,  and  to  recover  the  value  of  their  iraproTO- 
ments.  Afterwards  they  exceptetl  to  the  action,  on  the  prouud  that  plaintiff? 
have  made  no  return,  or  offered  to  return  the  price  paid  by  the  defendants;  that 
such  return  or  offi'r  was  necessary,  because  the  sum  so  paid  enuretl  to  the  benefit 
oi'  the  plaintiffs  in  the  payment  of  a  debt  due  by  their  ancestors,  from  whom  they 
cUiim  to  have  inherited  tlu^  land."  And  they  plead  the  prescription  of  five  years 
to  the  action. 

A  trial  of  the  case  bef<ire  a  jury  result'sd  in  fiivor  of  the  defendants,  and  the 
])Iainti[r>  apjx^al. 

Under  the  issue  made  in  this  case,  our  first  niquiries  have  been  directed  to  a^cpr- 
tain  the  fact,  whether  an  order  for  the  sale  of  the  property  ever  existed.  No 
veslicro  of  such  an  order  has  been  found  amoni^  the  mortuary  proceedings,  after 
the  most  careful  examination.  The  clerk's  fi-e  docket  has  no  charffc  for  such  an 
order,  allhou.rh  it  was  the  habit,  as  well  as  the  interest  of  the  clerk,  to  make  sarh 
entry. 

A  commission  to  soil  issued  by  the  deputy  clerk  will  not  supply  the  place  of  an 
order  of  sale.  Xeither  can  it  be  inferred  from  such  comn^ission,  that  a  decree  of 
sale  existed,  althou;:»h  it  contains  the  recital  that  it  is  '*  in  pursuance  of  the  order 
of  the  District  Court." 

One  of  the  witnesses  sweai-s  that  he  found  the  records  in  the  Qwnhs  succes- 
sion "  in  a  very  tattered  and  torn  condition."  But  then  the  first  suit  was  com- 
menced in  five  years  after  tlie  sale,  and  it  is  shown  that  the  probate  proceedings 
were  recorded,  and  moreover,  that  one  of  the  witnesses,  who  would  have  become  a 
bidder  and  pivcn  a  hijrhcr  price,  absented  himself  from  the  sale  because  be  had 
been  informed  there  was  no  order  of  sale,  or  some  other  irreg-ularity  in  the  pro- 
ceed in,2rs. 

The  petition  to  homologate  the  proceedinpfs  of  a  family  meeting  advising  the 
sale  does  not  strenofthen  plaintiffs'  position,  nor  does  the  first  petition  of  the  ad- 
ministrator, prayinj?  for  the  sale  of  the  merchandize,  and  the  decree  thereon 
(which  is  only  resi)onsive  to  the  petition)  aild  any  strength  to  the  defendants* 
case. 

Considering  the  recent  period  of  the  sale,  the  testimony  is  inadequate  to  estab- 
lish the  presumption  of  the  existence  of  an  order  of  sale  which  has  been  lost. 
Beard,  tutor,  v.  Mornnry,  .3  Rob.  121. 

The  prescrii)tion  of  five  years  has  been  pleaded  under  the  Act  of  1834,  re- 
onncted  in  18o."),  curing  the  informalities  growing  out  of  public  sales.  Phillips' 
Dig.,  p.  22,  sec.  4.  AVe  arr^  of  the  opinion,  that  this  statute  does  not  cure  the 
total  want  of  authority  to  soil,  but  merely  irregularities  and  informalities  in  the 
execution  of  the  decree,  or  other  sufficient  authority  to  sell. 

If  the  doren<liint  bought  at  the  administrator's  sale  under  a  commission  recitiwf 
the  decree  for  tiie  sale  of  the  property,  and  the  adjudication  was  in  the  usual  form, 
w\»  ar3  no:  pr.'i);irv'il  to  siy  t'.iat  he  is  in  bad  faith  for  the  want  of  a  decree  upon 
which  the  commission  issued.  But  in  this  case,  there  is  other  testimony  which 
was  oiT.'red  for  the  purpose  of  showing  that  the  defendant  was  in  bad  faith.  Un- 
der the  circumstances,  we  think  it  best  to  remand  the  case,  in  order  to  enable  the 
jury  to  pass  upon  the  (luestion  of  good  or  bad  faith  in  the  defendants,  and  to  set- 
tle the  claims  of  the  parlies  respectively  for  improvements  and  revenues. 

If  the  defendants  were  in  bad  faith,  and  were  responsible  for  rents  and  revc- 
nnoi  bf"yond  improvemf»nts.  to  an  amount  equal  to  the  price  paid  for  the  property 
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and  interest,  it  is  evident  that  eciuity  required  no  tender  on  the  part  of  the  plain-         Robmt 
tiffs  prior  to  the  institution  of  this  suit.    Under  the  circumstances,  we  think  the        browx 
defendants*  right  to  reimbursement,  if  such  they  have,  may  he  secured  by  refusing 
the  plaintiffs  execution  until  the  recpiisite  sum  be  tendered  the  defendants  or  de- 
posited with  the  clerk.    This  may  be  regulated  by  the  decree  of  the  District 
Court  hereafter  to  be  rendered. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  said  tract  of  land  be  de- 
clared to  belong  to  the  successions  of  said  Samuel  &  Susan  M.  Quarks,  repre- 
sented by  said  administrator,  and  that  this  cause  be  remanded  for  further  pro- 
ceedings according  to  law  and  the  views  herein  expressed,  the  defendants  paying 
the  costs  of  the  appeal  and  the  costs  of  the  lower  court  up  to  the  present  date. 


n.  W.  Reynolds,  Ex'tor.,  r.  W.  B.  Stille.  jiiJ  *»! 

The  copy  of  an  act  under  private  s'.j^nature  does  not  prove  the  genalnencss  of  tbe  original,  altbough 
alraitte4  to  record  on  the  affidavit  of  a  subscribing  witness. 

APPEAL  from  the  District  Court  of  the  Parish  of  Sabine,  Chaplin,  /. 
Tucker  &  Levy,  for  plaintiff  and  appellant.     /.  B.  Elam,  for  defendant. 

Land,  J.  This  suit  was  instituted  to  recover  certain  tracts  of  land  in  the  pos- 
session of  defendant,  and  claimed  by  him  as  owner. 

It  was  necessary,  under  the  pleadings,  for  plaintiff  to  prove  title  in  himself,  and 
in  order  to  do  so,  he  had  to  prove  the  authority  of  an  attorney  in  fact,  who  had 
made  a  conveyance  of  the  lands,  for  two  former  proprietors,  from  whom  he  de- 
rived his  allegetl  title.  And  for  the  purpose  of  proving  such  authority  in  the 
agent,  he  offered  in  evidence,  two  certified  copies  of  acts  of  procuration  which  had 
bet»n  recorded  in  this  State,  on  the  oath  of  one  of  the  subscribing  witnesses. 

The  powers  of  attorney  were  acts  under  private  signature,  and  the  defendant 
objected  to  the  introduction  of  the  copies,  on  the  ground  that  they  were  not  the 
best  evidence,  and  did  not  make  proof  of  the  originals.  The  objection  was  sus- 
tained, and  the  plaintiff  took  his  bill  of  exceptions  to  the  ruling  of  the  court. 
The  cause  was  tried,  and  a  final  judgment  rendered  in  favor  of  defendant. 

The  District  Judge  did  not  err  in  rejecting  the  copies  offered  in  evidence.  In 
the  case  of  Norwood  v.  Green,  ,5  N.  S.  176,  it  was  held  that  the  copy  of  an  act 
under  private  signature  did  not  prove  the  genuineness  of  the  original,  although 
admitted  to  record  on  the  affidavit  of  a  subscribing  witness,  for  the  reason,  the 
proof  of  execution  was  ex  parte 

In  the  case  of  Par  ham  v.  Murphee,  it  was  directly  held  that  a  certified  copy 
of  a  power  of  attorney  did  not  make  proof  of  the  original.  4  N.  S.  355.  The 
Judge,  however,  erred  in  rendering  a  final  judgment  against  the  plaintiff,  the 
judgment  should  have  been  one  of  nonsuit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed  ; 
and  it  is  now  ordered,  adjudged  and  decreed,  that  there  be  judgment  against  the 
plaintiff  as  in  case  of  nonsuit,  and  that  be  pay  the  costs  of  the  lower  court,  and 
the  defendant  pay  the  costs  of  this  appeal. 
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N.  B.  Whitfield  v.  Hardy  Bbyan'  et  als. 

When,  after  issue  joined,  one  of  the  defondants  dies,  an<l  the  plaintiff  delays  or  neglects  to  revive  llio 
suit  against  his  represontativos,  the  other  defendnnt  cannot  have  the  snit  dismissed,  bat  if  entitled  to 
a  separate  trial,  may  compel  the  plamtifrto  try  the  cas^«  as  far  as  he  was  concerned. 

APPEAL  from,  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J, 
J.  M.  B.  Tucker  J  for  plaiutiflf  and  appellant.  Smith  dt  Campbell^  for  defen- 
dants. 

VooRHiEs,  J.  On  the  trial  of  this  case  in  the  conrt  below,  the  plaintiff  ob- 
tained from  the  jury  a  verdict  for  the  sum  of  §38,250 ;  but,  on  motion  of  the 
defendants,  the  verdict  was  set  aside  and  a  new  trial  ordered.  Subsequently,  one 
of  the  defendants  died  ;  and  several  sessions  of  the  District  Court  having  been 
held  without  the  suit  being  revived  by  making  the  legal  representatives  of  the 
deceased  defendant  parties,  the  other  defendant  caused  the  suit  to  be  dismi^ed  at 
the  plaintiflf's  costs.  The  plaintiff  took  a  bill  of  exception  to  the  ruling  of  the 
District  Judge,  who  refused  his  application  to  reinstate  the  case  on  the  docket ; 
and,  from  the  judgment  of  dismissal,  this  appeal  is  taken. 

The  reasons  assigned  by  the  District  Judge  are  as  follows  :  "  that  at  the  De- 
cember term  of  this  court,  1857,  the  death  of  Leon  Bryarij  one  of  the  defendants, 
was  suggested,  and  leave  granted  to  plaintiff  to  revive  the  suit  against  his  repre- 
sentatives ;  that  afterwards,  at  the  May  term  of  said  court,  the  case  was  con- 
tinued on  plaintiff's  application,  no  administrator  having  been  appointed  to  Leon 
Bryants  succession,  or  any  steps  taken  so  to  do  ;  that  at  the  present  term  of  the 
court,  the  counsel  for  plaintiff  having  moved  to  dismiss,  because  no  administrator 
was  appointed,  and  plaintiff's  counsel  having  stated  that  one  had  been  appointed 
who  would  qualify  at  the  present  terra,  and  the  said  counsel  having  subsequently 
declared  that  the  administrator  w^ould  not  qualify ;  and  it  appearing  to  the  conrt 
that  the  plaintiff  had  had  ample  time  to  make  proper  parties,  and  had  neglected 
so  to  do,  and  was  now  asking  for  further  delay  ;  and  the  court  being  of  opinion 
that  a  co-defendant  could  not  be  thus  harrassed  or  delayed  in  the  trial  of  his  case 
by  the  evident  neglect  or  laches  of  the  plaintiff, " 

If  there  were  proper  parties  before  the  court,  and  the  plaintiff  was  not  entitled 
to  a  continuance,  he  should  have  been  ruled  to  a  trial,  and  not  dismissed  from 
court.  The  plaintiff  was  present  through  his  counsel,  and  the  utmost  that  the 
defendant  could  require  of  him  was  an  immediate  trial.     C.  P.  536. 

"  If,  after  issue  joined,  either  the  plaintiff  or  the  defendant  die,  it  is  not  neces- 
sary to  recommence  the  action,  it  continues  between  the  surviving  party  and  the 

heirs  of  the  one  dece;ised." C.  P.  361.    The  plaintiff  had  the  right  to  have 

the  suit  revived  against  the  legal  representatives  of  the  deceased  defendant ;  on 
the  other  hand,  the  co-defendant,  if  entitled  to  a  separate  trial,  might  with  pro- 
priety have  compelled  the  plaintiff  to  try  the  case,  so  far  as  they  were  concerned. 
The  dismissal  was  unauthorized. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed,  and  that  this  case  be  remanded  for  fiirther 
proceedings,  the  appellee  paying  the  costs  of  appeal. 
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Harriet  H.  Parnbll  et  al.  v.   C.  A.  Petroyic — Wiluam  Layster  v, 

C.  A.  Petrovic. 

The  husband  is  prohibited  by  law  from  purchasing  the  property  of  his  wife  In  a  direct  sale,  and  he 
therefore  cannot  be  permitted  to  acquire  a  title  to  her  property  indirectly  for  a  price  fixed  before- 
band  by  tbe  machinery  of  legal  proceedings  against  the  wife,  resulting  in  the  sale  of  her  property. 

The  relationship  of  the  husband  to  the  wife  forbids  an  arrangement  by  the  husband  with  the  creditors 
of  the  wife,  under  which  tbe  title  of  the  wife  is  to  be  divested  by  Judicial  proceedings  against  her, 
and  the  property  transferred  to  the  agents  of  the  husband. 

The  purchaser  of  the  property  of  the  wife,  under  an  agreement  between  the  husband  and  the  purcha- 
ser, that  when  tbe  debts  of  the  wife  assumed  by  the  purchaser  should  be  paid  off  from  the  revenues 
of  the  property,  the  property  should  be  conveyed  to  the  husband  or  his  heirs,  will  not  divest  the 
wife  of  her  title,  or  enable  the  husband  or  his  bcirs  to  hold  the  property  adversely  to  the  wife  and 
her  heirs. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J 
Motse  &  Randolph,  P,  A.  Morse,  and  A.  N,  Ogden  <&  Stansbury,  for  plain- 
ti&  and  appellants.    B.  L,  Hodge  and  IV.  M.  Levy,  for  defendant. 

Merrick,  G.  J.  The  plaintiffs  in  this  action,  and  the  plaintiff  in  the  case  of 
Layster,  tutor,  against  the  same  defendant,  claimed  title  to  the  real  estate,  slaves 
and  movables  in  controversy,  as  heirs  of  Mrs,  Harriet  H.  Petrovic,  by  her  former 
marriages.    The  defendant  claims  as  sole  heir  of  Peter  Petrovic, 

"  Peter  Petrovic  and  Harriet  H,  Winter,  were  married  in  the  parish  of  Natchi- 
toches in  the  year  1833.  By  a  marriage  contract,  dated  February  4th,  1833,  the 
property  of  the  future  wife  was  transferred  to  the  future  husband,  and  for  its  es- 
timated value,  twenty-five  hundred  dollars,  and  the  balance  in  cash,  he  acknow- 
ledged himself  her  debtor  to  the  amount  of  eight  thousand  one  hundred  dollars. 

^'  On  the  4th  of  December,  1841,  Mrs,  Petrovic  obtained  judgment  against  her 
husband  for  the  sum  of  thirteen  thousand  dollars,  for  separation  of  property,  dis- 
solution of  the  community,  &c.  At  a  sale  of  the  husband's  property,  made  on 
the  24th  March,  184?,  under  a  writ  issued  upon  this  judgment,  Mrs,  Petrovic 
purchased  143  33-100  acres  of  land,  two  preemption  claims,  a  stock  of  cattle, 
and  thirteen  slaves,  for  the  sum  of  $6,645.  And  in  satisfaction  of  the  balance  of 
her  judgment,  her  husband,  on  the  20th  of  July,  1842,  conveyed  to  her  nine 
slaves. 

"  Petrovic  obtained  a  discharge  from  all  his  debts  under  the  bankrupt  law. 

"  The  property  thus  acquired  was  mortgaged  by  Mrs.  Petrovic  on  the  20th  of 
July,  1842,  to  the  Union  Bank  of  Louisiana,  for  a  loan  of  $12,268. 

"  In  1836,  Peter  Petrovic  had  mortgaged  certain  other  lands  and  slaves  which 
he  then  owned,  to  Lamh^h  A  TJiompson,  which  mortgage  they  obtained  an  order 
of  sale  upon,  and  on  the  12th  of  Sept.,  1840,  the  property  so  mortgaged  was  sold^ 
and  purchased  by  T.  E,  louzin,  at  the  price  of  $34,000.  Of  this  sum  Touzin 
retained  $24,000,  to  be  applied  to  mortgages  having  preference  over  that  of 
Lambeth  <S>  Thompson.  Petrovic  had  borrowed  $25,000  from  the  City  Bank  of 
New  Orleans,  on  the  Ist  of  April,  1837,  and  Lambeth  &  Thompson  had  agreed 
that  the  mortgage  given  by  him  to  the  bank,  should  have  priority  over  theirs  ; 
80  that  the  property  thus  purchased  was  stiU  subject  to  the  City  Bank  mortgage, 
as  well  as  some  others. 

"  On  the  25th  of  August,  1842,  Touzin  conveyed  the  property,  acquired  as 


76 

Digitized  by 


Google 


603  SUPREME  COURT  OP  LOUISIANA. 

Paxhrx       just  stated,  to  Mrs,  Petrovic,  she  assuming  the  payment  of  certain  debts,  and 
Psnonc.      more  particolarly  the  mortgage  debt  dae  the  City  Bank,  jnst  referred  to,  which 
amounted  at  that  time  to  $20,000,  and  a  debt  dae  A,  Ledoux  d  Co»,  secured 
by  mortgage  on  the  said  property,  amounting  to  $1949*^  23." 

The  City  Bank  of  New  Orleans  having  obtained  a  judgment  against  Petrmc 
and  wife,  upon  the  mortgage  in  favor  of  that  institution,  issued  an  execution 
(January  2d,  1847)  against  Mrs.  Petrovic,  and  caused  the  property  affected  by 
said  mortgage  to  be  sold.  The  bank  became  the  purchaser  for  the  sum  of 
920,000,  which  left  over  95,000  due  the  bank  still  unpaid. 

On  the  18th  day  of  February,  of  the  same  year,  1847,  the  following  agreement 
(which  we  copy  at  length)  was  entered  into  between  Peter  Petrovic  and  Mems. 
A.  Ledoux  <&  Co»t  of  New  Orleans  : 

"  Memorandwn  of  an  agreement  between  Messrs,  A.  Ledoux  <fe  Co.y  of  New  Or- 
leanSt  and  Peter  Petrovic,  of  Natcliitoches. 

*•  1st.  It  is  known  and  understood,  that  Mrs.  Harriet  H.  Petrovic^  wife  of  P. 
Petrovic,  is  largely  indebted  unto  the  City  Bank  of  New  Orleans,  the  Union  Bank 
of  Louisiana,  and  to  Messrs.  A.  Ledoux  &  Co. — ^the  true  amounts  will  be  hereaf- 
ter ascertained  by  the  parties. 

'*  2.  It  is  known  and  understood  that  the  several  banks  and  Messrs.  A.  Ltkni 
<&  Co.  have  a  mortgage  upon  all  the  lands  and  slaves  belonging  to  Mrs.  Petrmt. 

"  3d.  It  is  known  and  understood  that  the  said  banks  have  instituted  legal  pro- 
ceedings against  Mrs.  Petrovic  and  her  husband,  and  that  the  City  Bank  has  sold, 
and  the  Union  Bank  is  now  proceeding  to  sell  the  lands  and  slaves  respectively 
mortgaged  to  them,  and  that  each  bank  will  buy  in  the  lands  and  slaves  under 
her  respective  proceedings. 

*'  4th.  It  is  known  and  understood,  that  when  the  banks  shall  complete  the  sales, 
that  the  said  banks  will  sell  the  whole  of  the  lands  and  skves  purchased  by  them 
at  the  sale  of  Mrs.  P.*s  property  to  Messrs.  A.  Ledoux  A  Co. — ^that  the  banks 
are  to  reduce  their  debts  down  to  a  certain  sum,  and  that  the  City  Bank  will  grant 
a  credit  of  one,  two  and  three  years,  without  interest,  to  Messrs.  A,  Ledoux  dt 
Co.  for  the  payment  of  Mrs.  Petrovic's  debts,  and  that  the  Union  Bank  wiU  grant 
a  credit  of  one,  two,  three,  four  and  five  years,  without  interest,  to  Messrs.  A. 
Ledoux  dt  Co.  for  the  payment  of  the  debt  due  her  by  Mrs.  Petrovic ;  and  it  is  un- 
derstood and  agreed  that  Messrs.  Ledoux  dt  Co.  are  to  assume  to  the  said  banks 
the  debts  due  the  said  banks  (after  the  deduction  now  in  contemplation  to  be 
made  on  said  debts  by  said  banks  shall  be  made)  by  Mrs.  Petrovic,  on  the  terms 
above  specified. 

'^  5th.  It  is  understood  and  agreed  that  the  banks  are  to  convey  to  Messrs,  A. 
Ledoux  db  Co.,  the  whole  of  the  lands  and  slaves,  sold  and  purchased  by  them,  at 
the  sale  of  Mrs.  Petrovic's  property. 

"  6th.  It  is  understood  and  agreed,  that  when  the  banks  shall  have  made  their 
sales  to  Messrs.  A.  Ledoux  dt  Co.,  Mrs.  Petrovic  shall  also  convey  to  Messrs.  A. 
Ledoux  dt  Co.,  the  whole  of  the  lands  and  slaves,  and  the  appurtenaooes  belong- 
ing to  the  plantation  of  Mr.  Petrovic,  left  unsold  by  the  banks,  so  that  the  whole 
of  the  slaves,  plantation  and  appurtenances  shall  be  in  the  name  of  Messrs.  A 
Ledoux  dt  Co. 

"  7th.  It  is  understood  and  agreed  that  P.  Petrovic  is  to  work  the  plantation 
and  slaves,  in  the  name  of  A.  Ledoux  dt  Co.,  for  the  term  of  five  years,  that  is  the 
years  1847,  1848,  1649,  1850  and  1851,  and  if  at  the  end  of  the  said  five  years, 
he  shaU,  firom  the  proceeds  of  the  plantation,  have  repaid  the  Messrs.  A.  Ledoux 
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<£  Co,  the  amount  which  they  shall  have  paid  the  said  City  and  Union  Banks,       Pakiul 
the  debt  and  interest  due  to  Messrs.  Ledoux  d  Co,,  by  Mr$,  Petrovic,said  the  snm       Pkibovic. 
of  foar  thoosand  five  hundred  dollars  for  their  name,  trouble,  risk  and  care  on 
account  of  their  assumption  and  attention  aforesaid,  then  Messrs.  Ledoux  d  Co. 
shall  and  will  reconvey  to  Mr.  Peter  Petrovic,  or  his  heirs,  the  whole  of  the  said 
slaves,  land  and  appurtenances,  free  from  all  incumbrances. 

"  8th.  It  is  understood  and  agreed  that  if  Mr.  Petrovic  fails  to  meet  tJie  install' 
merits  as  they  shall  severally  become  due  to  the  banks,  the  payment  made  to  the 
banks  by  Messrs.  Ledoux  d  Co.,  shall  be  considered  in  the  nature  of  advances 
made  for  Mr.  Petrovic,  and  he  shall  allow  to  them  the  usual  commissions  of  two 
and  a  half  per  cent.,  and  interest  at  eight  per  cent  on  such  advances,  and  to  form 
a  portion  of  the  aggregate  debt  to  be  repaid  in  the  five  years,  as  above  mentioned. 

"  9  th.  It  is  understood  and  agreed,  that  every  bale  of  cotton  made  on  said  plan- 
tation is  to  be  shipped  to  the  house  of  A.  Ledoux  &  Co,  by  Mr.  Petrovic,  any 
time  they  may  order  it,  to  be  sold  by  them  ;  that  they  are  to  be  allowed  the  usual 
commission  of  two  and  a  half  per  cent,  for  selling  and  charges  for  their  troubles, 
and  that  the  net  proceeds,  after  deducting  expenses  of  phintation,  shipments, 
sales,  &c.,  &c.,  are  to  be  by  them  applied  in  liquidation  of  the  above  debts,  and 
that  the  same  are  first  to  be  applied  in  payment  of  the  debts  arising  from  the 
bank  debts  then  due,  and  when  they  shall  be  discharged,  in  payment  of  the  debt 
now  due  Messrs.  A.  Ledoux  d  Co.,  and  the  interest  thereon,  and  in  all  cases  to 
the  interest  before  the  capital. 

"  10th.  Messrs.  A.  Ledoux  &  Co.  are  to  furnish  the  plantation  with  the  neces- 
sary supplies  for  carrying  it  on. 

"  11th.  Mr.  Petrovic  is  to  be  allowed  to  draw  from  Messrs.  A.  Ledoux  <fc  Co., 
annually,  a  sum  of  money  not  to  exceed  five  hundred  dollars,  which  is  to  be  repaid 
by  Mr.  Petrovic,  and  commissions  of  advances  and  interests  of  eight  per  cent, 
charges  thereon,  as  above  mentioned. 

"  12.  Mr.  Petrovic  is  to  be  allowed  to  employ  one  overseer  on  said  plantation, 
at  a  salary  not  exceeding  four  hundred  dollars. 

"  13th.  On  that  portion  of  the  debt  to  be  repaid  to  Messrs.  Ledoux  d  Co., 
known  as  the  two  bank  debts,  no  interest  is  to  be  paid  by  Mr.  Petrovic,  except 
when  advances  are  made,  as  is  mentioned  in  article  eight  of  this  agreement. 

"  14th.  This  agreement  is  dependent  upon  the  banks  carrying  out  their  agree- 
ment with  Messrs.  Ledoux  dt  Co,,  that  is,  if  the  banks  fail  to  convey  the  property 
to  Messrs.  Ledoux  &  Co.,  then  this  agreement  is  not  binding  upon  either  of  these 
parties. 

"  15th.  When  tlie  whole  conveyances  shall  be  completed,  then  these  parties  are 
to  enter  into  a  notarial  act,  of  which  these  articles  are  to  be  the  basis. 

"  16th.  It  is  understood  and  agreed,  that  in  the  event  of  overflow  or  the  rav- 
ages of  the  cotton  worm,  Mr.  Petrovic  shall  fail  to  make  a  crop  of  cotton,  and  it 
be  thought  advisable  by  Messrs.  Ledoux  <&  Co.  to  remove  the  hands,  slaves  and 
other  appurtenances  on  the  cotton  plantation  to  the  sugar  region,  for  the  culture 
of  sugar,  then  Mr.  Petromc  is  to  comply  with  their  request. 

"  Signed  in  duplicate  at  New  Orleans,  this  18th  day  of  February,  1847. 

(Signed)  ^  A.  Ledoux  &  Co. 

"  P.  Petrovic. 

"  Attest :  George  Pollock,  D.  F.  Roysdon." 

Accordingly  the  Union  Bank  of  Louisiana  acquired  the  title  as  contemplate<), 
and  afterwards,  on  the  Ist  of  April  following,  both  banks  made  transfers  of  the 
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Pamhx  property  acquired  by  them  to  Messrs.  A.  Ledoux  A  Co,  The  City  Bank  for 
pEiBonc.  321,000,  on  the  terms  a^eed,  viz,  one,  two  and  three  years,  and  the  Union  Bank 
for  814,000,  payable  in  1,  2,  3,  4  and  5  years.  On  the  6th  day  of  April,  Afn. 
Pfirov/c  sold  seventeen  slaves,  (mostly  children,)  sixteen  head  of  mules  and  horses, 
nine  yoke  of  oxen,  three  hundred  head  of  hogs,  and  twenty  five  horned  cattle,  to 
A.  Ledotix  &  Co.f  for  a  price  purporting  to  be  $14,253  16,  paid  in  ready  money 
out  of  the  presence  of  the  notary. 

Peirovic  took  charge  of  the  whole  property  transferred  to  A.  Ledoux  (ft  Co., 
and  managed  the  same  to  the  time  of  his  death  in  1851,  Mrs.  Peirovic  having 
died  some  months  previously. 

It  seems  that  the  defendant,  Charles  A.  Petrovic,  after  the  death  of  his  father 
and  mother,  went  into  the  possession  of  the  property,  and  managed  the  same 
until  the  9th  of  April,  1853,  when  A.  Ledoux  S  Co.,  reciting  the  previous  pro- 
ceedings, but  assuming  that  the  contract  was  made  for  the  benefit  of  Peter  Petro- 
vic and  not  his  wife,  transferred  and  conveyed  to  Charles  A,  Petrovic,  as  sole  heir 
of  Peter  Petrovic,  the  property  in  controversy. 

It  is,  therefore,  evident  that  the  controversy  turns  upon  the  construction  placed 
upon  and  the  effect  to  be  given  to  the  contract  between  A,  Ledoux  &  Co.  and 
Peter  Petrovic,  and  the  proceedings  in  execution  of  the  same. 

Did  that  contract  and  those  proceedings  under  it,  have  the  effect  of  divesting 
^Mrs.  Petrovic  of  the  ownership  of  the  property,  and  convey  the  same  throngh 
the  agency  of  the  banks  and  A.  Ledoux  dt  Co.,  to  Peter  Petrovic  and  his  heir? 

The  sales  to  A.  Ledoux  &  Co.  were  not  intended  to  vest  in  them  the  absolute 
ownership  of  the  property.  They,  Ledoux  S  Co.,  took  the  title  to  the  property, 
if  at  all,  as  agents,  as  is  quite  evident  from  the  perusal  of  the  whole  instrument 
Are  they  to  be  considered  as  the  agents  of  Peter  Petrovic  or  his  wife  ? 

A  consideration  of  the  first  six  clauses  of  the  contract  shows  (as  has  been  ob- 
served by  plaintiff's  counsel)  that  the  parties  had  already  contracted  with  the 
•City  Bank  and  the  Union  Bank,  that  they  would  aid  these  parties  in  their  views, 
by  buying  the  property  and  conveying  the  same  on  credit  as  mentioned  in  tbe 
agreement.  It  is  further  apparent,  from  the  sixth  clause  of  the  agreement,  that 
it  was  agreed  and  understood  that  Mrs.  Peirovic  should  convey  to  Messrs.  A.  Le- 
doux <&  Co.,  the  whole  of  the  lands  and  slaves,  and  tbe  appurtenances  belonging 
to  the  plantation  of  Mrs.  Petrovic,  left  unsold  by  the  banks.  It  would,  therefore, 
seem,  that  there  had  been  a  previous  understanding  with  Mrs.  Petrovic,  as  well 
as  the  banks,  that  the  sales  should  take  place,  and  the  banks  become  the  purcha- 
sers of  the  property  mortgaged,  and  that  she  would  perfect  such  sales  as  they 
should  make  to  A.  Ledoux  db  Co.,  by  transferring  the  residue  of  the  property  to 
them. 

When,  therefore,  she  completed  the  conveyance,  "  so  that  the  whole  of  the 
slaves,  plantation  and  appurtenances  were  in  the  names  of  A.  Ledoux  £  Co." did 
she  not  conclusively  show,  that  she  had  ratified  a  contract  to  which  she  had  pre- 
viously given  her  consent  and  became  a  party  ? 

But  if  she  had  signed  the  contract  of  the  18th  of  February,  1847,  at  the  time 
of  its  execution,  it  would  have  vitiated  the  same,  if  considered  as  a  sale  to  her 
husband,  because  as  the  husband  is  prohibited  from  purchasing  the  property  of 
his  wife  in  a  direct  sale,  he  cannot  be  permitted  (for  a  price  fixed  beforehand)  U) 
acquire  indirectly  and  by  the  machinery  of  legal  proceedings,  what  he  could  not 
do  directly.    C.  0. 1784. 

But  suppose  it  be  considered  that  the  contract  of  the  18th  of  February,  1847, 
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was  entered  into  without  the  knowledge  of  Mrs.  Petrovic,  and  with  the  intention  Parhhx 
on  the  part  of  Petrovic  of  acquiring  the  property  for  himself.  It  wonld  then  ap-  pwrovic. 
pear  that  he  had  entered  into  a  contract  by  which  judicial  sales  of  his  wife's 
property  were  to  be  made,  at  which  it  was  the  interest  of  the  contracting  parties 
that  a  fair  competition  among  the  bidders  should  be  prevented.  Not  only  this, 
bnt  the  wife  herself  was  to  be  required  to  make  a  sale  of  the  residue  of  her  pro- 
perty to  the  agents  of  her  husband,  and  thus  to  the  husband  himself.  Tlie  rela- 
tionship of  the  husband  to  the  wife,  forbids  proceedings  on  his  part  so  prejudicial 
to  her  rights.     0.  C.  1886, 1889. 

But  it  is  said,  that  in  the  act  of  sale  from  Mrs.  Petrovic  to  A,  Ledoux  &  Co., 
she  was  allowed  a  credit  for  the  whole  amount  of  her  indebtedness  to  them,  aris- 
ing from  the  Touzm  debt. 

Whatever  consideration  may  have  been  named  in  the  act  of  sale,  it  is  clear 
that  the  same  was  by  the  agreement  of  the  18th  of  February,  1847,  to  be  paid 
back  to  Messrs,  A.  Ledoux  dt  Co,,  out  of  the  revenues  of  the  wife's  property,  her 
lands,  the  labor  of  her  negroes  and  mules,  and  the  care  of  the  overseer. 

How  can  it  be  said  that  they,  or  Petrovic,  paid  a  price  for  this  property,  when 
Ledoux  i&  Co,  were  to  be  refunded  the  whole  amount,  debt,  interest,  commissions, 
and  $4,500  besides,  out  of  the  revenues  of  the  property  ? 

Indeed,  the  whole  contract,  were  it  to  be  considered  as  made  on  behalf  of  Peter 
Petrovic  and  valid,  would  have  the  effect  of  transferring  to  him  the  entire  pro-     ^ 
perty  of  Mrs,  Petrovic,  without  any  equivalent,  and  without  any  trouble  on  his 
part,  save  that  of  passing  the  revenues  through  the  hands  of  his  agents,  Messrs, 
Ledoux  <&  Co, 

It  does  not  appear  to  us  that  the  proceeding  can  be  sanctioned.  Messrs,  A,  Le- 
doux dt  Co,  must  be  considered  as  holding  whatever  of  title  they  acquired,  as  the 
agents  of  Mrs.  Petrovic,  the  only  person  for  whom  they  could  acquire  the  title 
under  their  contract.  Peter  Petrovic  would  not  have  been  permitted  to  derive 
any  advantage  from  a  transfer  made  by  Ledotix  <&  Co.  to  him  of  the  property  in 
controversy.    His  heir  cannot  be  in  a  better  situation  than  himself. 

But  it  might  perhaps  be  supposed,  that  whatever  the  conclusions  of  the  court 
shoold  be  in  regard  to  the  property  sold  by  the  Union  Bank,  after  the  contract  of 
18th  of  February,  1847,  and  the  sale  of  Mrs.  Petrovic  to  Ledotix  db  Co.,  that  the 
title  of  Mrs,  Petrovic  having  been  completely  divested  to  a  portion  of  the  pro- 
perty before  the  date  of  the  contract,  Ledoux  <fc  Co.  acquired  a  perfect  title  from 
the  City  Bank  to  such  portion  of  the  property,  and  consequently  conveyed  the 
same  to  the  defendant. 

There  are  two  answers  to  this  position  : 

Ist.  A  fair  construction  of  the  first  clause  of  the  contract  shows  that  the  whole 
City  Bank  debt  was  considered  (notwithstanding  the  sale)  as  due  that  institu- 
tion, and  by  the  fourth  clause,  it  was  to  be  reduced  and  then  paid  by  installments. 
The  actual  property  in  the  land  was,  therefore,  in  the  debtor  of  the  bank,  Mrs. 
Petrovic,  and  the  title  was  only  held  by  the  bank  as     security. 

2.  The  illegal  stipulation  in  the  contract  (if  it  be  viewed  as  a  sale  to  the  hus- 
band of  the  other  portions  of  the  property,)  vitiated  the  whole  contract  as  such. 
C.  C.  1886. 

The  sale,  therefore,  from  A,  Ledoux  d:  Co.  must  be  held  to  enure  to  the  benefit 
of  the  heirs  of  Mrs.  Harriet  H.  Winter,  of  whom  the  defendant  is  admitted  to 
be  one. 

It  is  agreed  by  counsel,  that  this  court  shall  only  pass  upon  the  title  of  the 
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PAftnu.       parties,  leaving  all  other  questions  for  futaro  adjustment.    The  decree  accord- 

PiETKOTio.       ingly  will  be  so  pronounced. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed.  And  we  do  now  order,  adjudge  and 
decree,  that  the  property  in  controversy  be  declared  to  belong  to  the  succession 
of  Mrs,  Harriet  H.  Winter^  deceased,  late  wife  of  Peter  Petrovic,  deceased,  and  her 
heirs ;  and  that  the  plaintiffs  be  recognized  as  two  of  said  heirs,  and  each,  as  well 
as  the  defendant.  Charles  A.  Petrovic,  entitled  to  one  undivided  fourth  part  of  her 
said  property.  And  it  is  further  ordered,  that  this  suit  be  remanded,  in  order 
that  proper  parties  be  made,  that  an  inventory  be  taken,  and  that  a  partition  be 
ordered,  and  all  other  needful  proceedings  be  had  according  to  law ;  the  defen- 
dant and  appellee  paying  the  costs  of  the  appeal. 


14    OOS 
4b    114 

E.  H.  Satterfield  et  al.  v.  H.  Keller  et  al. 

111  lO07i     ^^®r®  '^  promise  to  soil  to  two  persons  Jointly,  contains  the  stipulsUon  tbat  such  parchasers  are  to  Tar- 
nish  a  reliable  city  acceptance  by  a  certain  time,  or  the  contract  shall  be  nail  and  void,  tike  teller 


191     sm         ^^  ^^^  accepted  draft  of  one  of  the  purchasers  is  not  a  performance  of  the  stipulation. 

A  party  seeking  to  compel  the  speciflc  performance  of  a  contract  of  promise  to  sell,  must  himself  show 
a  specific  compliance  with  his  own  obligations. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Culiom,  J. 
H,  &  S,  L.  Taylor  and  W,  B.  Levns,  for  plaintifis  and  appellants.     Cannon 
A  IrioTiy  0.  N.  Ogden  and  A.  N.  Ogden,  for  defendants. 

YooRHiEs,  J.  A  proper  construction  of  the  act  containing  the  promise  of  sale 
from  the.  defendants  to  the  plaintifis,  will  determine  the  respective  rights  of  the 
parties.    This  instrument  reads  as  follows : 

"  State  of  Louisiana.  Parish  of  Avoyelles. 

"  Before  me,  AHstide  Barlnfij  Notary  Public  in  and  for  the  parish  of  Avoyelles 
and  State  of  Louisiana,  and  in  presence  of  the  undersigned  competent  witnesses, 
personally  came  and  appeared  Messrs.  Henry  Keller  and  David  C.  Kdler,  both  of 
the  parish  of  St.  Landry,  and  James  Keller ^  of  the  parish  of  Avoyelles,  of  the  one 
part ;  and  Edward  H,  Satterfield  and  Edward  Smith,  of  the  parish  of  Avoyelles 
and  State  of  Louisiana,  of  the  second  part ;  who  declared  that  they  have  entered 
into  the  following  agreement,  to-wit : 

"  I.  The  said  appearers  of  the  first  part  hereby  obligate  themselves  to  sell, 
transfer  and  deliver  unto  the  appearers  of  the  second  part,  Edward  H.  Satterfidd 
and  Edward  Smithy  the  following  property,  to-wit :  Ist,  a  certain  plantation  situ- 
ated, lying  and  being  on  the  left  descending  bank  of  Bayou  Bceuf,  in  this  parish, 
and  containing  fifteen  hundred  and  thirty-five  acres,  together  with  all  the  build- 
ings and  improvements  thereunto  belonging,  or  in  anywise  appertaining  thereto ; 
2d,  eighty-three  head  of  slaves  (names  omitted) ;  3d,  all  the  stock  and  wwking 
mules  and  horses,  to-wit,  32  head  of  mules,  2  mares.  35  head  of  neat  cattle,  2  pair 
oxen  ;  4th,  all  the  farming  utensils,  without  any  reserve ;  Sth,  all  the  com,  ex- 
cept three  thousand  bushels,  in  sacks ;  6th,  sixty  acres  of  seed  cane,  to  be  mat- 
lassed  by  vendors : — for  the  price  and  sum  of  one  hundred  and  thirty  thousand 
dollars,  payable  as  follows.: 

*'  Twenty-five  thousand  dollars,  a  draft  on  Messrs.  Westf  Renskaw  ^  Cammack, 
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or  some  other  responsible  hoase  of  the  city  of  New  Orleans,  payable  on  the  15th     SAiwHFiBtD 
of  April,  eighteen  handred  and  fifty-nine ;  and  the  balance  payable  in  five  annaal        Kxtln. 
installments,  to-wit : 

"On  the  15th  of  April,  1860;  on  the  15th  of  April,  1861 ;  on  the  15th  of 
April,  1862 ;  on  the  15th  of  April,  1863 ;  on  the  15th  of  April,  1864,  with  eight 
per  cent,  per  annam  interest  from  maturity  till  paid,  except  the  last  installment, 
which  bears  same  rate  of  interest  from  the  15th  of  April,  1863,  till  paid. 

^  The  vendors  are  to  retain  mortgage. 

"  It  is  understood  and  agreed  between  the  contracting  parties,  that  this  act  of 
promise  of  sale  is  to  be  null  and  void  unless  the  said  Satterfield  and  Smith  will 
famish  to  the  other  party  the  said  city  acceptance  for  the  first  aforesaid  install- 
ment, within  this  date  and  the  first  day  of  January  next,  eighteen  hundred  and 
fifty-nine. 

*'  The  said  vendors  hereby  obligate  themselves  to  keep  the  said  sugar-house  in- 
sured until  the  sale  hereby  promised  is  passed,  or  the  said  plantation  delivered , 
with  said  sugar-house,  at  the  rate  of  fifteen  thousand  dollars.  And  if  the  same 
should  be  destroyed  before  said  period,  the  said  purchasers  are  to  accept  the  in- 
surance in  lieu  of  said  sugar-house. 

"  The  vendors  hereby  obligate  themselves  to  release  all  liens,  privileges  and 
mortgages  that  may  afifect  said  property  or  any  part  thereof,  on  or  before  the  day 
of  sale  aforesaid. 

"  The  said  property  is  to  be  delivered  as  soon  as  the  said  vendors  are  able  to 
take  off  the  crops  now  growing  on  said  plantation. 

"  The  words '  Edward  Smith,'  on  the  first  page, '  twins '  on  the  second,  and  the 
'  15th  of  April,  1853,  till  paid,'  interiined  on  the  4th  page,  and  the  word  '  22 ' 
and  date,  erased  before  signing. 

*'  Thus  done  and  passed,  at  Marksville,  Avoyelles,  this  fifteenth  day  of  Octo- 
ber, eighteen  hundred  and  fifty-eight,  in  presence  of  Messrs,  F,  P.  Hitchborn 
and  Ludger  Barhin,  of  lawful  age  and  domiciliated  in  this  parish,  who  have 
signed,  with  the  contracting  parties,  and  I,  Notary  Public,  after  the  reading 
thereof. 

Henkt  Keller, 
F.  P.  HrrcHBORN, )  TyitnGgaea  ^'  ^'  Keller, 

L.  Barbin,  J      H.UWOW.  James  Keller, 

E.  H.  Satterfield, 

Edward  Smith. 

Ade.  Barbin,  Not.  Pub." 

There  is  a  clause,  in  this  instrument,  which  declares  the  nullity  of  the  promise 
of  sale,  *'  unless  the  said  Satterfield  and  Smith  will  furnish  to  the  other  party  the 
said  city  acceptance  for  the  first  aforesaid  installment,  within  this  date  and  the 
Ist  day  of  January,  1859."  Before  the  expiration  of  this  delay,  the  plaintifis 
could  not  be  called  upon  to  deliver  the  accepted  draft  in  question  :  that  is  certain. 
And  it  is  no  less  certain  that,  under  the  very  terms  of  the  deed,  the  promise  to 
sell  was  null  and  void,  unless  the  plainti£&  furnished  this  draft  within  that  time. 
But  granting  that  Satterfield  and  Smith  were  effectually  bound  to  furnish  the  ac- 
cepted draft,  how  do  they  stand  now  ?  They  sue  for  the  specific  performance  of 
a  contract  of  which  they  have  failed  to  perform  the  very  stipulation  which  was  a 
prerequisite  to  perfecting  the  deed  of  sale.  They  did  not  even  attempt,  in  proper 
time,  to  furnish  such  a  draft  as  the  one  the  parties  contemplated.  The  draft  of 
Satterfidd,  although  accepted  by  a  responsible  firm  of  the  city,  was  not  a  com- 
pliance with  the  contract :  it  should  have  been  the  draft  of  Satterfield  and  Smithy 
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SATnitfBLD  The  parchaserS)  as  well  as  the  vendors,  did  not  imagioe  that  any  body's  draft 
Kxujat.  would  answer  the  purpose,  however  irresponsible  the  drawer  might  be.  Such 
seems  to  have  been  the  understanding  of  the  plaintiff^'  own  counsel ;  for  they 
all^e  as  a  grievance,  that  the  District  Judge  would  not,  during  the  trial,  allow 
Smith  to  sign  the  draft  as  drawer  or  endorser.  A  party  seeking  to  oorapd  the 
specific  performance  of  a  contract  of  promise  of  sale,  must  himself  show  a  specific 
compliance  with  his  own  obligations,  or  at  least  an  attempt  to  that  effect.  This 
point  we  expressly  ruled  in  an  analogous  case  lately  decided  in  New  Orleans, 
{Graugnard  v.  Lombard,  ante,  p.  234.) 

But  the  plaintiff'  demand  is  the  more  unreasonable,  as  they  apf^y  to  the  coarU 
for  the  execution  of  a  contract  differentia  many  respects  from  the  one  which  they 
entered  inta  Under  pretence  that  there  are  over  seventy  thousand  dollars  mort- 
gages on  the  property  in  question,  they  claim  the  right  to  hold  in  hand  the 
amount  of  the  three  first  installments,  including  the  sum  of  $25,000,  to  be  paid 
by  an  accepted  draft,  and  that,  in  the  teeth  of  their  own  stipulations  that  the  deed 
of  sale  should  be  passed  after  the  delivery  of  this  draft  within  the  specified  time, 
and  that  the  sale  should  otherwise  be  null  and  void. 

It  was  proper  for  the  District  Judge  to  decree  the  nullity  of  the  contract  en- 
tered into  between  the  parties  litigant ;  but  we  are  of  opinion,  that  the  damages 
awarded  by  the  amicable  compounders  ought  to  have  been  disallowed  under  the 
circumstances.  The  plaintiffs  having  failed  to  make  good  their  demand  for  tbe 
enforcement  of  the  promise  of  sale,  were  not  entitled  to  damages  of  any  kind. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended,  by  disallowing  the  damages  allowed  therein  to  the  plaintiflb,  and 
that,  in  other  respects,  it  be  affirmed ;  the  costs  of  both  courts  to  be  borne  by  tbe 
said  plaintifl&. 


W.  H.  Kembert  V,  Whitworth  &  Poag. 

Whcro  a  commission  to  take  tesiimony  is  specially  directed  by  name  to  a  person  in  anoUier  pariE^h^ba 
authority  to  administor  oaths  will  be  presumed. 

APPEAL  from  the  District  Court  of  the  Parish  of  DeSoto,  Crenoell,  J. 
Elam  <£  Wemple,  for  plaintiff.    Mundy  and  Smith  d  Nutt,  for  defendants 
and  appellants. 

Buchanan,  J.  This  is  an  action  upon  a  contract  of  affreightment  for  damages 
done  to  cotton  shipped  by  pUintiff  on  board  of  flatboats  of  defendants,  to  be 
carried  from  Grand  Bayou  to  New  Orleans  ;  said  damage  alleged  to  have  been 
caused  by  the  carelessness,  recklessness,  and  want  of  skill  of  defendants  and  their 
servants. 

The  defence  is,  that  the  damage  was  occasioned  by  the  unavoidable  accidents 
of  navigation,  for  which  defendants  are  not  responsible. 

The  jury  found  a  verdict  for  plaintiff,  and  defendants  appeal. 

On  the  trial,  defendants  excepted  to  the  introduction  of  the  depositions  of 
P helps f  a  witness  for  plaintiff,  examined  under  a  commission  directed  to  WiUiam 
Payne,  as  special  commissioner  in  another  parish,  and  of  Wdmedy,  examined 
under  commission  directed  to  Frederick  WUliams,  as  special  commissioner  io 
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another  parish,  on  the  ground  that  the  signatures  of  said  Payne  and  William  j, 

unaided,  did  not  suffice  to  prove  their  authority  to  administer  oaths.  WarrwosiH. 

The  Act  of  25th  of  March,  1828,  {  8,  amending  Article  425  of  the  Code  of 
Practice,  provides,  that  commissions  to  take  testimony  in  another  parish,  may  be 
directed  to  any  Judge  or  Justice  of  the  Peace,  or  to  any  other  person  authorized 
by  law  to  administer  oaths.  Under  this  law,  if  a  commission  be  specially  di- 
rected by  name  to  a  person  in  another  parish,  the  authority  of  such  special  com- 
missioner to  administer  oaths,  will  be  presumed.    Baine  v.  WilsoUf  18  La.  64. 

The  defendants  also  excepted  to  the  introduction  of  the  testimony  of  /.  /, 
Taylor,  a  witness  introduced  by  plaintiff  to  prove  declarations  of  one  Bonneau,  a 
witness  of  defendant,  conflicting  with  the  statements  made  by  said  Bonneau, 
vfhan  examined  under  a  commission  in  this  cause.  But  it  is  unnecessary  to  pass 
upon  this  bill  of  exceptions,  inasmuch  as  there  is  evidence  enough  to  sustain  the 
verdict  of  the  jury  without  the  testimony  of  Taylor, 

The  questions  of  fact  presented  by  the  issue,  appear  to  have  been  correctly 
solved  by  the  verdict. 

Judgment  affirmed,  with  costs. 


Estate  of  T.  J.  Hickman  v.  Peter  Boggus. 

Where  by  an  evident  clerical  error,  a  diflTerent  name  ft-om  that  of  the  defeudant  in  the  suit  has  been 
iusorted  in  tlie  prayer  of  the  petition,  the  suit  should  not  be  diemisecd,  but  leave  granted  to  correct 
tho  error  by  an  amendment  inttanler. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cullom,  J. 
Ogden  6t  Ryan,  for  plaintiff  and  appellant.     W,  B,  4t  J,  C  Lewis,  for  de- 
fendant. 

Land,  J,  This  suit  was  commenced  for  the  recovery  of  a  slave,  and  was  dis- 
missed on  an  exception  to  the  petition,  the  nature  of  which  will  best  appear  from 
the  petition  itself,  and  the  exception  thereto,  which  are  as  follows  : 

"  The  petition  of  Valery  Gainnie,  a  resident  of  the  parish  of  Natchitoches, 
and  administrator,  duly  qualified,  of  the  estate  of  Tkomas  J,  Hickman,  deceased, 
shows  that  the  said  Tftomas  J.  Hickman,  in  his  lifetime,  possessed  as  owner  a  cer- 
tain negro  man  slave  for  life,  named  Adam,  of  black  complexion,  and  aged  about 
fifty-five  years,  which  shtve  was  acquired  by  him  by  purchase  from  Jonathan 
West,  on  the  28th  day  of  February,  1852,  by  an  authentic  act  passed  before  A. 
i.  Bringhurst,  Notary  Public,  and  duly  of  record  in  the  office  of  the  Becorder 
of  the  parish  of  Bapides.  He  shows  that  the  estate  of  the  said  ITiomas  J,  Hick- 
man has  continued  in  the  ownership  of  the  said  slave  up  to  the  present  time, 
and  has  had  possession  of  the  same  up  to  a  recent  period,  but  that  the  said  estate 
and  your  petitioner,  as  administrator  thereof,  have  been  disturbed  in  their  said 
possession,  within  the  last  twelve  months,  by  one  Peter  Boggus,&  resident  of  your 
parish  of  Bapides,  who  has  tortiously  taken  possession  of  said  slave  and  refused 
to  g^ve  him  up,  although  thereto  amicably  requested.  He  shows  that  said  slave 
ran  away  firom  petitioner,  and  that  the  defendant  has  taken  possession  of  him,  and 
absolutely  refuses  to  surrender  him,  notwithstanding  that  due  demand  has  been 
made  of  him  by  the  overseer  who  had  the  slave  in  charge  for  said  estate,  and  for 
your  petitioner,  as  administrator.    He  shows  that  said  estate  has  sustained 
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acKMiK  damage  by  the  illegal  detention  of  said  slave,  to  the  amount  of  three  hundred 
BooGii!.  dollars.  He  prays  that  the  said  Jonathan  West  be  duly  cited  to  answer  hereto, 
and  that  he  be  ordered  and  condemned  to  deliver  up  said  slave  to  your  petitioner, 
and  that  he  have  judgment  against  him  for  the  sum  of  three  hundred  dollars  as 
damages  as  aforesaid.  Your  petitioner  also  alleges,  that  he  fears  that  the  defen- 
dant will  send  the  said  slave  out  of  the  jurisdiction  of  the  court  during  the  pro- 
ceedings of  this  suit.  Wherefore,  he  prays  for  a  writ  of  sequestration,  on  his 
complying  with  the  requisites  of  the  law,  and  that  the  Sheriff  of  your  said  parish 
be  commanded  to  sequester  and  take  into  his  po^ession  the  said  slave,  in  order 
that  he  may  be  restored  to  the  possession  of  your  petitioner,  under  the  judgment 
to  be  herein  rendered  by  the  court.  He  prays  also  for  a  judgment  against  the 
said  Peter  Boggus,  for  the  costs  of  this  suit  and  for  general  relief." 

EXCEPTION. 

"  Estate  of  T,  J.  Hidmin  v.  Peter  Boggm — District  Court,  Parish  of  Rapides, 

No.  G174. 

"  Peter  BogguSj  who  has  had  a  copy  of  the  petition  and  a  citation  in  the  case 
above  named,  served  upon  him,  in  obedience  to  the  order  contained  in  said  cita- 
tion, comes  into  court  and  says,  he  does  not  know  how  he  can  be  made  responsi- 
ble for  the  costs  of  a  suit  in  which  he  is  not  a  defendant  By  reference  to  the 
prayer  of  the  petition,  it  will  be  seen  that  the  plaintiff  asks  for  a  citation  against 
Jonathan  IVest,  for  the  possession  of  a  slave  alleged  to  be  in  the  possession  of 
Peter  Boggus,  and  for  damages,  and  concludes  by  asking  a  judgment  against 
Peter  Boggus  for  costs.  Plaintiff  does  not  ask  for  citation  against  Boggus,  but 
only  against  Went,  nor  does  he  ask  for  judgment  for  possession  of  a  slave  and 
damages  against  Peter  BogguSj  but  only  asks  that  Peter  Boggus  pay  the  costs  of 
a  suit  against  Jonathan  West.  Now,  your  respondent  says,  that  he  ought  not  to 
have  had  any  document  or  citation  served  on  him,  and  avers  that  the  whole  pro- 
ceeding is  erroneous,  and  so  far  as  he  is  concerned,  asks  the  court  to  dismiss  the 
same  with  costs.  He  says,  no  judgment  being  asked  for,  none  can  be  rendered 
against  him.    He  prays  for  general  relief,"  &c. 

The  name  of  West  used  in  the  prayer  of  the  petitioner,  is  evidently  a  clerical 
error,  and  the  judgment  of  the  lower  court  should  have  granted  to  plaintiff  leave 
to  correct  it,  by  an  amendment  instanter. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law,  with  leave  to 
plaintiff  to  correct  the  clerical  error  in  his  petition,  and  that  defendant  pay  the 
costs  of  this  appeal. 
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Estate  of  J.  West  v.  Estate  of  J,  Hickman. 

In  a  suit  by  tho  adminiPitrator  of  an  estate  to  recover  property  sold  by  the  Iniestale.  parol  proof  is  in- 
admissible to  show  that  the  sale  by  authentic  act  was  simulated,  unless  the  sale  is  alleged  to  have 
been  made  in  fraud  of  creditors. 

When  the  defondtint  sets  up  in  his  answer  title  by  authentic  act,  to  lh<»  property  sued  for,  the  plaintiS 
is  entitled  to  amend  his  petition,  by  putting  at  issue  the  validity  of  such  titio 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  CuUom,  J. 
W,  B.  (fc  /.  C.  Lewis,  for  plaintiff.     T.  C.  Manning,  for  defendant  and  ap- 
pellant. 
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Merrick,  C.  J.    "  Plaintiff,  as  administrator,  claims,  on  behalf  of  the  estate  "wrisrr 

of  /.  IVesty  certain  slaves,  with  their  increase  and  hire,  since  November  7th,  1851,  Hickmaw. 
from  the  estate  of  Thomas  J,  Hickman,  He  alleges  that  these  slaves  were  de- 
livered into  Hickman's  possession  by  virtue  of  an  act  sous  seing  prive,  of  date  of 
7th  November,  1851,  which  was  a  mere  simulation,  and  never  intended  to  be  a 
transfer  of  ownership.  He  prays  that  they  be  adjudged  to  be  delivered  to  him 
as  administrator  ;  farther  prays  for  hire  since  November,  1851,  and  for  costs  and 
general  relief." 

"  Defendant's  answer  denies  any  knowledge  of  the  act  mentioned  in  plaintiff's 
petition,  and  seta  up  title  to  the  slaves,  together  with  three  others,  by  virtue  of 
an  authentic  act,  dated  28th  of  February,  1852,  purporting  to  be  a  sale  from 
West  to  Hickman,  He  alleges  some  of  these  slaves  to  be  in  plaintiff's  possession, 
and  sets  up  claim  in  reconvention  for  hire. 

"  After  answer  filed,  and  before  trial,  plaintiff  moved  to  amend  his  petition, 
alleging  the  simulation  also  of  the  authentic  act,  set  up  in  defence,  and  further 
claiming  other  property,  delivered  by  West  into  Hickman's  possession  in  the 
month  of  November,  1851,  on  the  same  ground  as  that  upon  which  the  slaves 
are  claimed. 

"  This  amendment  was  objected  to,  and  the  court  sustained  the  objection." 
The  plaintiff  excepted. 

On  the  trial  of  the  case,  the  plaintiff  offered  parol  proof  of  the  declarations 
and  admissions  of  the  parties  to  the  act,  to  show  simulation,  to  which  the  defen- 
dant excepted. 

From  a  judgment  in  favor  of  the  plaintiff,  defendant  appeals. 
The  evidence,  as  it  stands,  shows,  that  the  sale  was  undoubtedly  a  simulation. 
But  from  a  consideration  of  the  pleadings,  it  is  evident,  that  so  much  of  the  proof 
as  relates  to  the  declarations  and  admissions  of  the  parties,  was  inadmissible,  and 
ought  to  have  been  excluded.  There  is  no  allegation  in  the  petition,  that  the  si- 
mulation was  in  fraud  of  or  to  the  injury  of  creditors.  Without  such  allegation, 
the  administrator  cannot  be  permitted  to  give  parol  proof  to  defeat  defendant's 
authentic  title.  Grauiers  Curator  v.  Carraby's  Executor,  17  La.  118  ;  Judsonv, 
Connolly,  4  An.  169  ;  Berens  v.  Dupre  et  al,  6  An.  494. 

The  court  also  erred  in  refusing  the  plaintiff  leave  to  amend  and  attack  the 
authentic  title  set  up  against  him  by  the  defendant.  The  proposed  amendment 
did  not  change  the  nature  of  plaintiffs  demand,  but  tended  to  remove  another 
obstacle  in  the  way  of  his  recovery. 

The  case  must  be  remanded,  in  order  to  allow  the  plaintiff  to  amend  his  plead- 
ings, and  put  directly  at  issue  the  validity  of  the  notarial  act  set  up  by  defendant. 
Should  the  plaintiff  decline  to  amend,  (as  he  may  do,)  by  alleging  injury  to  the 
creditors  of  the  succession,  he  may  still  submit  the  question,  whether  the  counter- 
letter  was  not  intended  by  the  parties  to  apply  to  the  notarial  act  also. 

And  this  counter-letter  may  be  read  by  the  "  light  of  surrounding  circumstan- 
ces," and  the  plaintiff  may,  for  this  purpose,  show  the  acts  of  the  parties  inde- 
pendent of  their  declarations,  and  even  that  no  consideration  was  given  at  the 
notarial  sale. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed;  and  that  the  lower  court  be  instructed 
to  allow  the  plaintiff  to  file  his  said  amended  petition,  and  for  further  proceedings 
according  to  law  and  the  views  herein  expressed ;  the  defendant  paying  the  costs 
of  the  appeal. 
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Executors  of  Morgan  v.  C.  D.  Metayer. 

Tho  death  or  insolvency  of  one  debtor  in  tolido  does  not  release  or  oxtingoish  the  right  of  $Uieivilf 
which  the  creditor  has  against  tho  others  ;  and  the  acknowledgment  of  a  debt,  by  placmg  it  m  a 
tableau  of  distribution  made  by  tbe  syndic  of  a  debtor  in  wlido^  who  is  insolvent,  intemiiils  ive^ 
Bcriptiou  as  to  the  other  debtors  bound  m  tciida  with  him. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
A.  H,  Ptersoriy  for  plaintiff.  Kearney  6t  Hamilton,  for  defeadant  and  appel- 
lant. 

Land,  J.  The  only  question  in  this  case  is,  whether  the  acknowledgment  of  & 
•  debt,  and  placing  the  same  on  a  tableau  of  distribution,  by  the  syndic  of  an  insol- 
vent debtor  in  solido,  interrupts  prescription  as  to  the  other  debtors  in  solido. 

It  is  a  general  rule  that  the  service  of  citation  upon  one  debtor  in  solido,  or  ids 
acknowledgment  of  the  debt,  interrupts  the  prescription  with  regard  to  all  d^ 
others,  and  even  their  heirs  and  sureties. 

Pothier  says, ''  There  is  a  great  difference  between  an  acknowledgment  made  af- 
ter the  time  of  the  prescription  is  accomplished,  so  as  to  destroy  it,  and  one  maiie 
before,  which  has  the  effect  only  of  interrupting  it ;  the  bitter  may  be  made  net 
only  by  the  debtor  himself,  but  also  by  a  tiUoVj  curator,  or  person  having  a  gme- 
ral  procuration  ;  it  may  be  made  by  the  debtor  himself,  though  a  minor,  without 
his  being  entitled  to  restitution  against  it."  He  further  says,  "  Any  act  by  which 
the  debtor  acknowledges  the  debt  interrupts  the  time  of  prescription,  whether  it 
be  passed  with  the  creditor,  or  without  him.  For  instance,  if  in  the  inventory  of 
the  effects  of  the  debtor,  the  debt  is  included  amongst  the  charges  {parmi  le  pas- 
sif),  such  inventory  though  not  made  with  the  concurrence  of  the  creditor,  fe  as 
act  which  recognizes  the  debt,  and  interrupts  the  prescription.  Pothier  on  Ooli- 
gations,  Nos,  658,  665. 

In  this  case,  the  syndic  acknowledged  the  debt  before  the  time  of  prescriptioa 
had  been  accomplished,  and  in  a  mode  that  would  have  been  obligatory  on  the 
debtor  himself. 

It  is  not  disputed  that  a  tutor,  curator,  or  other  administrator,  under  onr  juris- 
prudence, may  acknowledge  a  debt  so  as  to  interrupt  prescription ;  and  oonae- 
quently,  when  the  debt  is  in  solido,  the  legal  effect  of  the  acknowledgment,  under 
the  rule  above  mentioned,  is  to  interrupt  the  prescription  as  to  the  other  debtors 
271  solido,  their  heirs  and  sureties.  And  we  perceive  no  sufficient  l^al  reason  to  in- 
duce us  to  hold  that  the  syndic  of  an  insolvent  debtor  in  solido  has  not  the  ^me 
power  as  his  legal  representative  in  all  rights  of  action,  and  of  property,  to  inter- 
rupt prescription  by  an  acknowledgment  of  the  debt.  So  long  as  the  liability  b 
in  solido,  the  acknowledgment  of  one  debtor,  or  his  legal  representative,  most 
have  its  l^al  effects,  as  to  the  others.  The  death  or  insolvency  of  one  debtor  m 
solido  does  not  release  or  extinguish  the  right  of  solidarity  which  the  creditor  has 
against  the  others.  This  right  can  only  be  released  or  renounced  by  the  consent 
or  agreement  of  the  creditor.    Pothier  on  Ob.,  No.  277. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed. 
with  costs. 
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C.  V.  Ledouz  et  al.  v.  Harriet  M.  Murray  et  al. 

Where  in  a  suit  to  compel  the  dereiidant  to  render  an  account,  an  order  to  file  the  account  has  boon 
made,  and  a  Judgment  by  default  token  on  the  petition  for  wuit  of  an  answer,  the  refusal  of  tho 
defendant  to  comply  with  the  order,  although  a  good  ground  for  his  arrest  and  punishment,  for  con- 
tempt of  the  authority  of  the  court,  will  not  deprive  the  defendant  of  tho  right  to  file  his  account  at 
any  time  before  the  judgment  by  default  is  made  final. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Culloniy  J. 
IV,  B.  Lewis  and  Hyman  &  Cazabatt  for  plaintifis.    /.  H,  C  Barlow  and 
M.  Canfiddt  for  defendants  and  appellants. 

YooRHiES,  J.  The  defendants,  Harriet  M,  Murray,  as  principal,  and  5^.  W, 
Hetiariey  as  surety,  executed  a  bond  for  the  sum  of  $7,567  50  in  favor  of  C.  V. 
Ledoux  and  the  creditors  of  the  firm  of  /.  F.  Murray  <§  Co,  "  The  condition  of 
this  obligation  (the  instrument  reads)  is  such,  that,  whereas  it  is  necessary  for  the 
purpose  of  collecting  the  debts  due  the  commercial  firm  of  /.  F,  Murry  <&  Co,, 
that  some  one  should  be  appointed  to  act  therein ;  and  now,  whereas  Mrs,  H,  M, 
Murray  is  willing,  with  the  assent  of  the  said  C,  V.  Ledoux,  to  take  upon  herself 
the  duties  and  responsibilities  of  such  collection ;  now,  if  the  said  Mrs.  Murray 
shall  well  and  faithfully  discharge  the  duties  of  said  trust,  then  this  obligation  to 
be  null  and  void,  else  to  remain  in  full  force  and  efifect." 

C.  V.  Ledoux,  acting  in  his  own  name  and  on  behalf  of  the  creditors  of  the 
firm  of  /.  F,  Murray  &  Co.,  sued  the  parties  for  a  rendition  of  account,  and,  in 
default  of  their  complying  with  this  demand,  he  prayed  for  judgment  for  the 
amount  of  the  penal  obligation. 

The  defendants  waived  service  of  the  foregoing  petition ;  and  on  the  16th  day 
of  May,  1857,  judgment  by  default  was  entered  against  them.  Subsequently,  the 
defendant,  Harriet  M,  Murray,  was  ordered  to  file  an  account ;  but,  this  order 
not  having  been  served  upon  her,  she  was  again  ordered  to  the  same  effect,  and 
served  with  a  copy  of  the  order.  The  case  was  repeatedly  fixed  for  trial,  although 
no  account  nor  answer  had  ever  been  filed  ;  and  on  the  23d  day  of  November, 
the  case  having  been  reached  and  called  for  trial,  the  defendants  offered  to  file  an 
account  and  an  answer. 

The  District  Judge  refused  to  let  in  the  account  at  that  stage  of  the  proceed- 
ings, because  the  defendant  had  had  abundant  time  to  comply  with  the  order  of 
court  to  that  effect,  but  had  refused  or  neglected  to  do  so.  lliis  was  a  good  rea- 
son why  the  court  should  have  proceeded,  in  the  meantime,  to  have  the  parties 
arrested  for  a  contempt  of  its  authority,  and  dealt  with  accordingly.  But  it  is 
never  too  late,  before  a  case  is  at  issue  and  fixed  for  trial,  for  the  defendant  to  file 
an  account  in  compliance  with  a  previous  order  of  court.  The  Code  of  Practice, 
Art.  463  provides  that,  '*  as  soon  as  the  answer  has  been  filed  in  a  suit,  the  clerk 
shall  set  down  the  cause  on  the  docket  of  the  court,  in  order  that  it  be  called  in 
its  turn,  and  a  day  fixed  for  its  trial.''  In  this  case,  although  no  answer  has  ever 
been  filed,  the  court  proceeded  to  assign  a  day  for  trial :  the  defendant  could  not 
be  prejudiced  by  this  order.  It  is  true  that  the  plaintiff  could,  at  any  time  after 
the  lapse  of  the  judicial  days,  make  the  judgment  by  default  final  on  motion ;  but 
this  is  not  the  course  pursued  by  him  in  this  instance.  He  could  not  prevent  the 
defendant,  at  any  time  before  making  the  judgment  by  default  final,  from  putting 
the  case  at  issue  by  filing  an  answer. 
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Lbddux  This  case  must  be  remanded  for  the  purpose  of  allowing  the  defendants  to  file 

Mdrrat.  au  account  and  joining  issue.  With  regard  to  the  exception  which  the  District 
Court  would  not  allow  the  defendants  to  file  after  judgment  by  default,  we  ex- 
press no  opinion  as  to  the  right  of  the  defendant  on  its  merits.  The  exception 
snould  have  been  filed,  subject  to  be  afterwards  overruled  by  the  court,  if  the  case 
justified  the  ruling. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  this  case  be  remanded  for  further  proceedings ; 
the  plaintifis  and  appellees  paying  the  costs  of  appeal. 
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WWW  Thomas  C.  Anderson  v,  C.  E.  Joiiett,  Clerk,  et  al, 

A  citation  iwued  and  signed  by  the  Parish  Recorder  in  his  official  capacity,  instead  of  the  clerk,  urill  be 
fatal  to  the  validity  of  any  Jud^^ment  which  may  be  rendered  against  the  party  on  w^bom  it  was 
served. 

When  a  clerk  refuses  or  neglects  to  Issue  citation,  on  the  demand  of  a  plaintiff  or  his  attorney,  and  is 
specially  Informed  that  the  cause  of  action  will  be  barred  by  prescription  within  a  ebon  pprtfvl, 
unless  iuterruptod  by  service  of  citation,  he  renders  himself  and  his  sureties  liable  for  the  debt,  or 
demand,  as  soon  as  prescription  is  accomplished,  in  consequence  of  his  neglect  to  perform  his  offici*! 
duty. 

In  a  suit  brought  against  a  clerk  and  his  sureties,  to  render  them  liable  for  such  neglect,  they  cauKii 
plead,  by  way  of  defence,  that  the  party  who  had  acquired  the  right  to  prescription  through  th«r 
neglect  will  not  plead  it,  the  presumption  is  that  he  will,  and  the  burden  of  proof  is  on  them  to 
rebut  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cullom,  J. 
W.  B.  LewiSf  for  plaintiff.     T.  C.  Manning  and  /.  Osborne,  for  defendants 
and  appellants. 

Land,  J.  The  plaintiff  filed  his  petition  in  the  District  Court  of  the  Parish 
of  Rapides,  on  the  29th  day  of  October,  1856,  on  four  several  promissory  notes, 
each  for  the  sum  of  one  hundred  dollars,  and  due  respectively  on  the  first  day  of 
January,  1852,  bearing  interest  at  the  rate  of  8  per  cent,  per  annum  from  matu- 
rity, and  signed  in  solido  by  S.  A.  Anderson,  Sr.,  W.  R.  Anderson,  /.  L.  Escoffie, 
and  5.  A.  Anderson,  Jr.  In  the  suit  on  the  notes,  citations  were  not  placed  by  the 
clerk  of  the  court  in  the  hands  of  the  Sheriff  until  the  10th  day  of  June,  1857. 

On  the  18th  day  of  April,  1857,  the  present  action  was  commenced  against  the 
clerk  and  the  sureties  on  his  official  bond,  to  recover  the  amount  of  the  notes  and 
the  interest  thereon,  upon  the  ground  that  the  claim  of  plaintiff  against  the 
makers  of  the  notes  had  been  lost  by  prescription  in  consequence  of  the  neglect 
of  the  clerk  to  issue  citations  to  the  defendants  before  the  time  of  prescription 
had  been  accomplished,  that  is  to  say,  in  time  for  service  before  the  1st  day  of 
January,  1857. 

There  was  judgment  for  plaintiff,  and  defendants  have  appealed. 

One  of  the  sureties  on  the  bond,  Vestal  Gould,  assigns  as  error  patent  on  the 
face  of  the  record,  that  judgment  has  been  rendered  against  him  without  any  legal 
citation  or  notice.  It  appears  that  the  citation  served  on  him  was  issued  and 
signed  by  the  Parish  Recorder,  in  his  official  capacity.  A  citation  must  be  signed 
by  the  clerk  who  delivers  it,  and  express  his  quality  ;  it  must  be  sealed  with  the 
seal  of  the  court  by  whose  order  it  is  given.    C.  P.,  Art.  179,  No.  7.    This  error 
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was  not  cared  by  the  appearance  and  answer  of  this  defendant,  none  having  been 
filed,  and  is,  therefore,  fatal  to  the  validity  of  the  judgment  against  this  party. 

It  is  objected  on  the  merits,  by  the  clerk  and  L.  A.  Stafford,  the  other  surety 
on  the  bond,  who  filed  answers  to  the  suit,  that  the  judgment  is  erroneous,  for  the 
reason  that  the  plea  of  prescription  had  not  been  made  by  any  of  the  defendants 
at  the  time  of  the  commencement  of  this  suit,  and  that  the  same  is  still  pending 
against  two  of  them,  who  have  not  yet  pleaded  prescription  to  plaintiff 's  demands, 
and  who  may  never  do  so ;  and  that,  as  the  court  cannot  notice  or  pass  upon  the 
plea  of  prescription,  unless  specially  made,  that  it  does  not  appear  that  the  plain- 
tiff has,  or  ever  will  sustain  any  loss  in  cons2(iuence  of  the  neglect  of  the  clerk  in 
issuing  citations  to  the  defendants. 

There  would  be,  perhaps,  much  weight  in  this  objection,  undsr  ordinary  cir- 
camstances ;  but  it  is  our  opinion,  that  when  the  clerk  of  a  court,  as  in  this  case, 
refuses  to  issue  citation  on  the  demand  of  a  plaintifif  or  his  attorney,  and  is  spe- 
cially informed  that  the  cause  of  action  will  be  barred  by  prescription  within  a 
short  period,  unless  interrupted  by  service  of  citation,  that  he  makes  himself  and 
his  sureties  liable  for  the  debt,  or  demand,  as  soon  as  the  prescription  is  accom- 
plished, in  consequence  of  his  neglect  of  official  duty.  The  plaintiff  is  injured  by 
his  nonfeasance,  and  the  defendant  is  furnished  with  a  plea  in  bar  fatal  to  the  ac- 
tion. It  does  not  lie  in  the  mouth  of  the  clerk  and  his  sureties  to  say,  that  the 
defendant  will  not  plead  it ;  the  presumption  in  such  a  case  is,  that  he  will,  and 
the  burden  of  proof  is  on  them  to  rebut  it. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment,  as  to  Vestal 
Gcndd,  be  reversed,  and  that  the  suit  as  to  him  be  remanded  for  further  proceed- 
ings accordmg  to  law ;  and  that  the  judgment  as  to  C.  E,  Joiieit,  the  clerk,  and 
L.  A.  Stafford,  his  other  surety,  bo  affirmed,  with  the  costs  of  the  lower  court, 
and  one-half  of  the  costs  of  this  appeal,  and  that  the  other  half  of  the  costs  of 
appeal  be  paid  by  the  plaintiff.  And  it  is  further  ordered  and  decreed,  that  upon 
the  payment  of  this  judgment  by  said  clerk  or  his  sureties,  that  he  or  they  be 
subrogated  to  the  rights  of  the  plaintiff  upon  said  promissory  notes. 


AXDEBSOX 
V. 

Joiunr. 


J.  R.  Williams  ct  als.  v.  William  Haw^thorn  ct  als. 

Creditors  having  individually  the  right  to  institute  tho  mvocat'iry  action,  they  may  he  Joined  as  plnia- 
tifirf  to  the  same  suit,  to  havo  a  fraudulent  or  simulated  conveyance  made  by  their  commoa  debtor 
annulled. 

In  a  revocatory  action,  all  porsona  charged  with  colluding  for  iha  purixiso  of  dcfrau  ling  tho  plairitiiTs, 
may  be  joined  as  defendants. 


14 
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APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cidlom.  J. 
Hyman  dt  Cazabat,  for  plaintiffs  and  appellants    ■  W.  B.  6t  /.  C.  Lewis,  for 
defendants. 

YooRiiiEs,  J.  'ITie  motion  to  dismiss,  in  this  case,  has  been  unadvisedly  filed  ; 
it  sets  forth  as  a  defect,  that  one  of  the  appellants  has  not  given  his  bond  of  ap- 
peal, whilst  it  appears  that  both  of  them  executed  separate  bonds. 

This  action  is  brought  by  two  creditors  of  Albert  Hawthorn,  for  the  purpose 
of  annulling  a  sale  made  by  their  debtor  to  William  Hawthorn,  and  a  judgment 
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WiLuuB       obtained  by  Martha  Hawthorn  against  her  husband,  Albert  Hawthorn.   The  al- 
mvTHORir.      leged  groaads  of  nullity  are  fraud  and  simulation. 

Albert  Hawthorn^  his  wife  Martha  Hawthorn,  and  his  brother  William  Haw- 
thorn, who  are  made  defendants  in  this  matter,  excepted  to  the  plaintifife  action, 
on  the  following  grounds,  to  wit : 
1st.  A  misjoinder  of  plaintifi&. 
2dly.  A  misjoinder  of  defendants ;  and, 
3dly.  An  illegal  cumulation  of  causes. 

I.  The  claims  of  the  plaintiffs  against  their  common  debtor,  are  distinct ;  bat 
the  cause  of  action,  when  they  seek  to  avoid  the  effects  of  a  fraudulent  or  sinio- 
lated  conveyance  made  by  the  common  debtor  to  their  detriment,  is  the  game. 
If  each  and  every  creditor,  irrespective  of  the  origin  of  his  claim,  has  the  right 
to  institute  individually  the  revocatory  action,  there  can  be  no  impropriety  in 
their  joining  for  that  purpose  in  the  same  action,  in  order  to  avoid  a  multiplicity 
of  actions  tending  absolutely  to  the  same  result. 

II.  The  second  ground  of  objection,  that  there  is  no  privity  between  tlie  de- 
fendants, is  met  with  the  express  allegation  in  the  petition,  that  all  the  defeodaots 
are  colluding  for  the  purpose  of  defrauding  the  just  creditors  of  one  of  these 
parties. 

III.  The  plaintiffs  ask  the  nullity  of  the  sale  to  William  Hawthorn,  and  of  the 
judgment  in  favor  of  Martha  Hawthorn,  and  go  on  to  allege,  that  the  wife  has 
caused  the  undisposed  of  property  of  her  husband,  to  be  seized  and  sold,  and  that 
they  are  entitled  to  be  paid  by  preference  out  of  the  proceeds  in  the  hands  of  the 
Sheriff,  because  they  have  a  judicial  mortgage  on  all  the  property  in  question, 
and  the  defendant,  Martha  Hawlhorn^s  claims,  being  fictitious  and  fraadaleot. 
But  the  Sheriff  is  not  made  a  party  to  these  proceedings.  The  wife  has  a  legal 
mortgage  on  the  property  of  her  husband ;  the  property  conveyed  by  Albert  Haw- 
thorn to  William  Hawthorn,  is  encumbered  with  a  mortgage  in  favor  of  Martha 
Hawtlwrn,  if  her  claim  be  not  fictitious ;  and  the  plaintiffs  claim  a  judicial  mort- 
gage on  all  the  property  in  controversy  ;  it  is,  therefore,  their  interest  to  haw 
her  judgment  set  aside,  at  the  same  time  that  the  sale  to  William  Hawthorn  is 
cancelled,  and,  to  that  extent,  the  right  of  action  against  one  of  the  defendants 
is  closely  related  to  the  right  of  action  against  the  other. 

If  the  plaintiffs  succeed  in  their  cumulated  demands,  they  can  at  once,  without 
molestation,  proceed  to  nj^  their  claim  out  of  the  whole  property  of  the  com- 
mon debtor ;  whilst  their  remedy  would  be  more  circuitous,  if  they  had  to  pro- 
ceed against  each  of  the  defendants  separately.  Besides,  it  is  not  conceived  in 
what  respect  the  latter  may  be  injured  by  being  called  upon  collectively  to  an- 
swer the  plaintiffs'  demand ;  their  respective  rights  are  to  be  tested  in  the  same 
manner,  as  if  separate  suits  had  been  instituted. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Coart 
be  avoided  and  reversed  ;  that  the  exception  filed  by  the  defendants  to  the  plain- 
tiffs' action  be  discharged  ;  and  that  this  case  be  remanded  for  further  proceed- 
ings ;  the  appellees  payii^g  the  costs  of  appeal. 
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Succession  op  Robert  McAlpin.  ■**  ^ 

The  Articles  085  and  9M  of  th«  Code  of  Practice,  prescribe  the  form  in  which  a  debt  due  by  a  succet* 
sion,  must  bo  acknowledged  by  the  administrator — Quere:  Whether  such  acknowledgment  can  bs 
made  in  any  other  form,  to  interrupt  proscription. 

APPEAL  from  the  District  Court  of  the  parish  of  Natchitoches,  Chaplin,  J. 
J.  H,  Pierson,  for  plaintiff.    /.  M.  B.  Tucker,  for  opponents  and  appel- 
lants. 

Merrick,  C.  J.  This  case  is  presented  by  an  opposition  to  an  administrator's 
account,  wherein  he  had  placed  the  appellee  as  a  creditor  for  9848  for  medical 
services. 

The  principal  question  presented  by  the  case  is  the  plea  of  prescription  of 
three  years. 

The  services  were  rendered  from  8th  of  May,  1850,  to  6th  of  Jane,  1853,  the 
time  of  the  death  of  the  intestate. 

The  claim  was  not  noticed  at  the  time  of  filing  the  first  account  in  July,  1855. 

The  second  and  final  account  was  not  filed,  until  26th  of  March,  1859.  The 
opponents  maintain  that  prescription  had  intervened,  and  barred  the  claim  be- 
tween the  death  of  the  intestate  and  the  filing  of  the  last  account,  wherein  the 
claim  was  acknowledged. 

To  show  an  interruption  of  prescription,  the  appellee  calls  our  attention  to  the 
testimony  of  the  administrator  himself.    He  deposes,  that : 

"  Dr.  Rainer  made  his  claim  against  the  succession  of  McAlpirif  known  to  wit- 
ness, who  is  administrator  of  the  estate,  two  or  three  months  after  McAlpin's 
death.  The  claim  was  not  placed  on  the  first  tableau,  because  the  account  had 
been  given  to  Mr,  Compere,  who  did  not  give  it  to  witness  in  time  to  put  it  on 
the  first  tableau,  and  Rainer  thought  it  was  already  in  the  hands  of  the  adminis- 
trator." 

On  his  cross-examination,  he  says : 

"  The  claim  of  Dr,  Rainer  was  put  upon  the  tableau  of  witness,  as  administra- 
tor of  the  estate,  because  he,  Raxner,  was  entitled  to  something,  and  that  if  too 
much  was  allowed,  the  heirs  could  oppose  the  claim.  Witness  states,  that  no 
other  medical  bill  was  presented  to  him  but  that  of  Dr.  Rainer,  and  of  the  phy- 
sician whom  witness,  as  administrator,  had  himself  employed.  Witness,  as  ad- 
ministrator, has  made  no  written  acknowledgment  since  1858  of  the  claim  of  Dr. 
Rainer,  except  by  putting  it  on  the  rough  sketch  of  a  tableau  which  he  kept  for 
his  own  reference  as  he  did  with  all  others.  Witness  told  Dr.  Rainer,  that  he 
would  place  his  claim  on  the  tableau.  Witness  has  received  letters  from  law- 
yers and  Dr.  Rainer,  requesting  this  account  to  be  placed  on  the  tableau.  Wit- 
ness answered  none  of  the  letters ;  but  told  Dr.  Rainer,  that  he  would  eay  noth- 
ing of  an  account  which  was  not  in  his  hands." 

The  rough  sketch  of  a  tableau,  unless  communicated  to  Dr.  Rainer  or  some 
other  person,  or  filed,  could  not  be  considered  as  the  acknowledgment  of  the  debt, 
and  this  appears  to  have  been  made  since  1858. 

If  it  be  conceded,  (which  is  a  point  we  do  not  undertake  to  decide,)  that  the 
administrator  can  acknowledge  a  debt  in  any  other  form  than  presj^ribed  by  Arts. 
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Scocnaov  or    985  and  986  of  the  Code  of  Practice,  still  we  do  not  think  that  there  has  hcen 
McAiPis. 

that  acknowledgment  of  the  debt  required  to  iuterropt  prescription.    Soppoee 

the  administrator  promised  to  place  the  cktim  oi  the  tableaa  of  distribatioD 
when  it  was  presented  to  him  in  1853,  by  the  creditor,  and  again  when  it  was 
acknowledged  in  1858,  or  placed  on  the  tableau  filed  in  1859,  the  only  times  at 
which  it  appears  there  were  any  conversations  concerning  this  claim,  the  prescrip- 
tion of  three  years  had  run  between  the  supposed  acknowledgment  in  1853,  and 
the  written  acknowledgment  in  1858.  It  appears  to  us  that  the  plea  must  be 
maintained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  so  far  as  it  allowed  the  said  Rainer 
any  sum  whatever,  and  that  the  opposition  to  the  claim  of  said  Rainer  be  sus- 
tained ;  and  that  said  Rainer  pay  the  costs  of  the  appeal,  and  so  much  of  the 
costs  of  the  lower  court  as  are  occiisioned  by  the  opposition  to  his  said  claim 
against  said  succession. 
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1 1|  ^®^  Celeste  Joffriox  v.  Hyppolitb  Bordelon  et  al. 


[126   ao^ 


1  14    618 

1106     ^\  Tbe  voluntary  aoparation  of  husband  and  wife  does  not  prevont  their  acquisitions  during  the  period  Of 

14    818  the  separation,  from  falling  into  tbe  community  under  Article  2371  of  the  Civil  Code. 

p2 ??L  I  When  the  property  of  the  wife  described  m  the  marriage  contract,  is  not  declared  to  be  given  ia  iIo«rer, 

it  remains  iNiraphomal. 
Whera  \  r  jporty  purchased  during  tbe  marriage  is  paid  for  out  of  the  separate  funds  of  the  huBlnod.  i 
charge  exists  in  favor  of  the  separate  estate  of  the  husband  against  the  community  ftv  ibc  iraoBOt 
of  such  purchase. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Culhm.  J. 
Edwardsy  Barlow  d:  Waddel,  for  plaintiff  and  appellanL     H,  it  S,  L.  Tay- 
lor ^  for  defendants. 

Mbrrick,  C.  J.  The  plaintiff,  then  a  widow,  being  aboat  to  marry  VaUry 
Borddon^  on  the  8th  of  October,  1840,  signed,  with  him,  a  marriage  contract, 
wherein  it  was  agreed  that  there  should  be  a  community  of  acquets  and  gains 
between  tlie  future  spouses.  The  marriage  contract  enumerated  the  paraphernal 
property  of  the  wife,  but  did  not  constitute  the  same  in  dower.  It  also  eoome* 
rated  the  separate  property  of  the  future  husband. 

The  marriage  was  solemnized  the  same  day.  The  parties  lived  together  bat  a 
few  months  and  then  separated,  the  wife  receiving  her  paraphernal  eflects  and 
ever  afterwards  living  upon  the  same,  and  managing  her  affairs  without  the  as- 
sistance of  the  husband. 

The  husband  lived  upon  property  purchased  by  himself,  and  made  some  far- 
ther acquisitions. 

Valery  Borddon  died  in  1858.  The  present  suit  is  brought  against  the  admio- 
istrator  and  the  heirs  of  the  deceased,  by  the  plaintiff,  to  recover  her  supposed 
dotal  rights,  and  also  one-half  of  the  community  of  acquets  and  gains,  and  tbe 
usufruct  of  the  residue. 

The  judgment  of  the  lower  court  having  been  rendered  against  the  pretensions 
of  the  plaintiff,  she  has  appealed. 

It  is  contended,  that  as  it  is  clear  that  the  acquets  were  not  the  product  of  tbe 
reciprocal  labor  of  both  the  husband  tind  wife,  (inasmuch  as  the  wife  had  voian- 
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tarily  abandoned  her  husband,)  there  is  no  reason  to  apply  the  provisions  of  Art.  Jowwon 
2371  of  the  Civil  Code  to  this  case,  where,  for  a  period  of  nearly  eighteen  years,  Bohdbxoji. 
the  wife  contributed  nothing  to  the  common  fund. 

The  testimony  shows,  that  the  separation  of  the  parties  was  voluntary.  It  was 
in  the  power  of  the  husband,  after  he  had  concluded  to  reside  with  his  wife  on 
her  paraphernal  property  no  longer,  to  summon  her  to  reside  at  his  house,  or  any 
other  domicil  he  had  seen  fit  to  establish,  and  in  the  event  of  her  refusal,  he  could 
have  effected,  by  suit,  a  separation  of  property  and,  ultimately,  a  divorce.  C. 
C,  151,  2389. 

Of  this  right,  he  never  thought  it  worth  the  while  to  avail  himself.  Not  hav- 
ing done  so,  but  resting  entirely  upon  the  voluntary  separation,  his  acquisitions 
fell  into  the  community  under  the  effect  of  Articles  2371  and  2401  of  the  Civil 
Code.  The  latter  Article  declares,  that  every  voluntary  seperation  of  property 
is  null,  both  as  respects  third  persons  and  the  husband  and  wife  between  them- 
selves.   See  also  6  An.  632. 

If  there  are  cases  in  which  the  wife,  by  her  conduct,  may  forfeit  her  interest  in 
the  community,  the  passive  conduct  proved  in  the  present  instance,  does  not  ap- 
pear to  us  to  come  within  such  excepted  cases.    See  12  An.  145. 

The  property  of  the  wife  described  in  the  marriage  contract,  not  having  been 
declared  to  be  given  in  dower,  remained  paraphernal.  The  same  having  been  re- 
stored to  the  wife,  at  the  time  of  the  voluntary  separation,  and  having  been  ad- 
ministered by  her,  she  has  no  claim  upon  the  community  for  what  she  may  have 
lost,  worn  out  or  consumed  by  use. 

In  the  acts  of  sale  by  which  the  husband  purchased  the  property  now  claimed 
as  community,  there  are  no  clauses  by  which  it  can  be  inferred,  that  it  was  in- 
tended to  be  bought  as  separate  proi)erty.  The  sales  were  in  the  usual  form,  and 
though  it  may  have  been  the  intention  of  Valery  Bordelon  to  pay  for  the  same 
out  of  his  separate  funds,  yet  it  is  not,  as  we  perceive,  so  expressed  in  tlie  acts. 
These  purchases  made  during  the  existence  of  the  marriage,  fell  into  the  com- 
munity.   5  An.  611 ;  7  An.  104,  Bass  v.  Larcke,  tutor. 

The  proof,  although  circumstantial,  we  think,  is  sufficient  to  show  that  the 
purchases  were  paid  for  with  the  separate  funds  of  tlie  husband.  The  commu- 
nity should,  therefore,  be  changed  in  favor  of  the  separate  estate  of  the  deceased 
with  the  amount  of  the  purchases  of  the  effects  of  the  community. 

It  appears  to  be  conceded,  that  the  slave  Dadate  belonged  to  the  separate  estate 
of  the  deceased. 

We  shall  not  undertake  to  settle  the  rights  of  the  parties  further  by  this  de- 
cree, but  will  remand  the  case  for  further  proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged  and 
decreed,  that  a  community  of  acquets  and  gains  be  declared  to  have  existed  be- 
tween the  plaintiff  and  the  said  Valery  BordeloUt  deceased ;  that  the  separate 
estate  of  the  said  Valery  Borddon  be  recognized  as  a  creditor  for  the  sums  paid 
for  the  property  and  effects  belonging  to  the  community ;  that  plaintiff's  demand 
for  and  on  account  of  dotal  effects,  be  rejected ;  and  that  this  cause  be  remanded 
to  the  lower  court,  with  directions  to  cause  an  inventory  to  be  made  of  the  effects 
of  said  community,  and  to  proceed  to  the  settlement  of  the  same  according  to 
law,  and  the  principles  herein  announced  ;  the  defendants  and  appellees  paying 
the  costs  of  the  appeal. 
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State  of  Louisiana  v   Jakes  Adams. 

It  is  safflclent,  In  an  iadtctment  for  an  attempt  tocarnr  a  slave  by  land  oat  of  the  Slate,  to  describe  tbs 
slave  as  being  "  a  negro  man,  slave  for  life,"  and  giving  the  name  of  his  master,  when  the  nime  of 
the  slave  is  not  known,  to  the  District  Attorney  or  to  the  Grand  Jary. 

The  Act  of  1816,  making  it  a  crime  to  carry,  or  attempt  to  carry  a  slave  by  land  out  of  this  State,  is 
not  repealed  by  the  general  repealing  claoso  of  the  Act  of  1855,  rehuive  to  crime*  and  olTeooeg,  nor 
by  the  same  clause  in  the  Act  of  1857,  relative  to  slaves. 

The  general  repealing  clauses  of  these  Acts  do  not  repeal  the  former  sUtatfes  denouncing  crimes  aad 
offences,  upon  which  Uio  ActA  are  silent. 

In  a  cross-examination  of  a  witness  for  the  State,  the  question  was  asked  the  witnew  "tf  ke  vrnwi 
anxioui  that  the  d^ewUuU,  lAoiiId  be  oonrietotf.*'— tfdd:  That  the  qneetfcm  was  a  proper  oof,  Uft 
might  be  asked  to  show  bias  on  the  mind  of  the  witness,  and  that  it  was  competent  for  the  jury  m 
decide  from  his  answer  to  what  extent  his  credibility  may  have  been  affected  by  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  OtJ/om,  J. 
C  N,  Mines,  District  Attorney,  for  the  State.    Hyman  A  Cazabat,  for  d^ 
fendaDt. 

YooRHiES,  J.  This  case  comes  up  on  two  motions  to  quash,  and  several  bilk 
of  exception.  The  defendant  was  foand  guilty  of  the  ofienoe  of  felonioosly  and 
willfully  attempting  to  carry  a  slave  out  of  the  State  by  land. 

The  first  motion  to  quash  points  out  as  a  defect,  that  the  name  of  the  slave  is 
not  given.  It  was  sufficient  to  describe  him,  in  the  words  of  the  indictment :  "  a 
certain  negro  man,  slave  for  life,  whose  name  is  to  the  jurors  aforesaid  unknown, 
but  who  then  and  there  belonged  to  and  was  the  property  of  James  H,  Dawson." 
It  is  not  made  apparent  by  bill  of  exception,  that  the  Grand  Jury  or  the  State 
Attorney  were  at  the  time  aware  of  the  name  of  the  slave ;  the  above  most, 
therefore,  be  held  to  be  a  sufficient  compliance  with  the  law  in  describing  tiie 
slave  in  question. 

The  second  motion  to  quash  sets  up  that  the  Act  upon  which  this  proeecation 
is  based,  has  been  repealed  by  the  Acts  of  the  14th  March,  1855, "  rdative  to 
crimes  and  offences,"  and  of  the  19th  of  March,  1857,  "  relative  to  slaves."  It  is 
true  that  the  repealing  clauses  of  these  Acts  repeal  all  former  Acts  on  the  same 
subject-matter ;  but  we  have  repeatedly  held,  in  giving  eff9ct  to  this  danse,  that 
it  does  not  repeal  those  statutes,  denouncing  certain  crimes  and  offenceB,  upoo 
which  these  Acts  are  silent ;  or,  in  other  words,  that  all  foregoing  statutes  punish- 
ing crimes  and  offences  are  not  done  away  with,  unless  reference  be  made  to  these 
offences  in  the  above  quoted  Acts  of  1855  and  1857.  State  v.  Slave  Jtuk 
ante  385. 

This  case  must,  however,  be  remanded,  on  account  of  the  ruling  ex  officio  of  the 
District  Judge,  rejecting  the  following  question  propounded  on  cross-examination 
by  the  defendant  to  a  State  witness,  to-wit :  **  if  he  was  not  anxious  that  the  de- 
fendant should  be  convicted?"  The  question  was  a  proper  one,  as  the  object  of 
it  was  to  show  bias  on  the  part  of  the  witness  for  the  prosecution.  In  weighing 
that  testimony,  it  was  all-important  that  the  jury  should  have  been  made  aware 
of  the  state  of  the  witness's  mind  on  the  subject ;  and  if  really  he  was  anxioos 
that  the  accused  should  be  convicted,  it  would  then  have  been  the  duty  of  the 
jury  to  ascertain  to  what  extent,  if  at  all,  his  credibility  was  afiected. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Conrt 
be  avoided  and  revez^,  and  that  this  case  be  remanded  for  farther  proceedings. 
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Estate  of  M.  Mailix)n,  f.  w.  c,  v,  Henry  Boyce. 

WhcD  the  defendant,  In  a  petitory  action,  prays  for  oyer  of  the  title  papers  under  which  plaintlflT claims, 
the  plaintiflris  hound  to  file  them  on  the  day  fixed  hy  the  order  of  the  court,  under  the  penalty  of  a 
diamiasal  of  the  suit. 

An  order  of  survey  will  not  withdraw  a  case  from  the  consideration  of  the  court  during  the  delay 
fixed  for  the  return  of  the  sunrey,  as  in  case  of  an  order  of  continuance. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  CuUcmy  J« 
W,  B.  (ft  /.  C.  LewiSy  for  plaintiff  and  appellant.    /.  K,  Elgee,  for  defen- 
dant. 

Merkick,  C.  J.    The  plaintiff's  counsel  states  his  case  as  follows : 

*'  The  facts  on  which  the  decision  of  this  appeal  depends  are  these :  In  Decem- 
ber, 1858,  Lyttleton  Bailey ^  adminbtrator  of  the  estate  of  Merrique  Maillon, 
brought  suit  against  Henry  Boyce,  for  certain  tracts  of  land  confirmed  and  pa- 
tented, the  one  to  the  legal  representatives  of  Jean  Baptiste  VaUery,  and  the 
other  to  the  legal  representatives  of  Joseph  Maritaurui,  and  through  them  derived 
to  plaintiff.  On  the  3d  of  May,  1859,  defendant  filed,  in  open  court,  a  motion 
praying  for  oyer  of  the  documents  sued  on.  To  this  motion  the  court  responded, 
by  ordering  the  documents  to  be  filed  on  or  before  May  9th.  On  the  12th  of 
May,  plaintiff  not  having  filed  the  documents  called  for,  the  court,  on  motion  of 
defendant's  counsel,  dismissed  the  suit. 

**  On  the  14th  of  May,  plaintiff  filed  a  motion  for  new  trial,  on  the  following 
grounds : 

*'  1st.  That  the  only  legal  effect  and  consequence  of  his  failure  to  file  his  title  pa- 
pers on  the  day  fixed  by  the  court,  was  to  relieve  the  defendant  from  the  necessity 
of  answering,  and  was  no  sufficient  reason  for  dismissing  the  petition,  as  in  case 
of  nonsuit 

*<  2.  That  subsequently  to  the  order  to  file  documents,  to  wit,  on  the  7  th  May, 
the  court,  on  motion  of  plaintiff's  counsel,  granted  an  order  of  survey,  return- 
able on  the  first  Monday  of  its  next  term  ii  November,  1859,  and  thereby  con- 
tinued the  case  ;  thus  placing  it  beyond  its  jurisdiction  and  control,  unless  by 
consent  of  parties. 

«<  This  motion  being  overruled,  plaintiff  has  found  it  necessary  to  seek  relief  at 
the  hands  of  this  honorable  court." 

Article  174  of  the  Code  of  Practice  requires,  that  when  the  action  is  founded 
on  a  notarial  or  public  act,  an  authenticated  copy  of  it  must  be  annexed  to  the 
petition,  in  order  that  it  may  be  conmiunicated  to  the  defendant,  if  he  require  it. 

By  Article  175,  it  was  provided,  that  if  the  title,  on  which  the  demand  is 
founded,  be  an  act  under  private  signature,  it  must  be  annexed,  in  order  that  the 
defendant  may  be  enabled  to  confess  or  deny  his  signature.  This  latter  Article 
was  amended  by  the  Act  of  1826,  so  as  to  dispense  the  plaintiff  from  the  neces- 
sity of  filing  the  original  act  with  his  petition,  "  provided,  that  if  the  defendant 
pray  a  view  or  oyer  of  the  document  declared  upon,  the  court  shall  order  the 
same  to  be  filed  within  a  reasonable  delay,  and  in  default  of  plaintiffs  complying 
with  said  order,  his  petition  shall  be  dismissed.    Phillips'  Dig.  p.  91,  sec.  5. 

The  Article  175,  as  amended,  is  in  pari  materia  with  Article  174,  and  by  the 
well  known  rules  of  construction,  they  must  be  considerd  together.    The  conse- 
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Maiixox        qucnce  of  the  refusal  to.comply^with  the  Judge's  order  to  produce  the  copies  of 

BoTcs.         the  authentic  titles  which  the  plaintiff  ought  to  have  annexed  to  his  petition, mast 

be  the  same  as  in  Ithe  case  of  a  private^  act  under  the  amended  Article  Vti, 

The  penalty  for  a  disobedience  of  the*  Judge's  order,  should  be  the  same  in  the 

one  case  as  the  other. 

The  order  of  survey  did  not  rescind  the  previous  order,  and  was  only  obtained 
on  the  supposition  that  the  order  to  produce  title'papers  would  be  complied  with. 
It  did  not^have  the  effect  of  Withdrawing  the  cause  from  the  consideration  of  the 
court 'during  the  delay  fixed  for  the  return  of  the  survey  as  a  formal  order  of 
continuance  might  have  done. 

jj^Tlie  case  of  Smith's  Heirs  v.  Blunt ,  2  La.  133,  relied  upon  by  plaintiff,  is  not 
entirely  analogous.  In  that  case,  there  was  no  order  of  court  requiring  the 
plaintiff  to  produce  the  copies  of  the  public  acts.  Defendant  claimed  a  dismis- 
sal of  the  action,  on  his  exception,  because  the  plaintiff  had  neglected  to  file  ndi 
copies  with  his^tition.  The  court  very  properly  held,  that  it  was  no  ground 
for  dismissing,  and  intimated  that  it  would  be  a  sufficient  protection  to  the  de- 
fendant to  allow*  him  the  right  of  refusing  to  answer  until  the  documents  oo 
which  the  action  is  based,  should  be  filed. 

In  the  present  case,  the  District  Judge,  exercising  the  discretion  vested  in  him, 
fixed  a' delay  within  which  the  plaintiff  was  to  file  the  papers  forming  his  title. 
The  reasonable  penalty  for  a  disobedience  of  the  order  was  a  dismissal  of  the 
8uit,'as*prescribed  by  the  statute. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment of  the  lower  court  be  affirmed,'with  costs. 


14  ess 

49  840  Succession  of  John  Gurney. 

121    1040  Irregular Itios  and  informal itios,  Jwhich  precede  the  decree  of  a  Probate  Court  ordering  the  sale  of  the 
property,  to  pay  the  dcbta  of  the  succession,  cannot  render  the  decree  of  the  court  and  the  sale 

under  it  null  and  void.  • 

When  acourt  has  jurisdiction,  its  decree  protects  the  purchaser  at  a  probate  sale,  trova  all  infornialiti<s 

which  may  have  preceded  it,  in  the  absence  of  any  charge,  or  proof  of  fraud,  oven  though  (he 

purchaser  be  the  administrator,  or  one  of  the  heirs-at-law. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin  J. 
J.  B,  Smith,  for  plaintiff.    A.  H,  Pierson,  for  opponents  and  appellants. 

Land,  J.  The  administrator  of  this  estate,  was  the  brother  and  one  of  the 
heirs  at  law  of  the  deceased.  He  filed  his  final  account  for  homologation,  which 
was  opposed  by  his  co-heirs,  among  other  matters,  on  the  ground  that  the  lands 
belonging  to  the  succession  had  been  illegally  sold,  and  that  the  sale  thereof  was 
null  and  void. 

They  also  commenced  a  direct  action  (which  was  cumulated  with  the  opposi- 
tion,) to  annul  the  sale,  and  to  subject  the  lands  to  further  administration. 

The  grounds  of  nullity  alleged  are  as  follows : 

First  The  inventory  for  the  same,  was  made  without  any  notice  to  them  what- 
ever, and  without  their  being  present  or  r^resented  thereat,  and  the  inventoiy 
was  far  below  the  real  value  of  the  same. 

Second.  The  order  for  sale  was  granted  without  any  previous  notice  or  citatioo 

Digitized  by  VjUU^  IC 


ALEXANDRIA,  AUGUST,  1859.  623 

to  them  to  show  cause  against  the  same,  and  without  any  showing  whatever  made     Sn-vMWwjr  or 
for  the  necessity  of  the  sale. 

Third.  The  sale  was  consented  to  by  the  attorney  <  f  other  heirs  that  were  ab- 
sent, at  a  time  when  he  could  not  be  acquainted  with  the  wishes  of  those  he  rep- 
resented, and  before  the  delay  allowed  by  law  had  expired. 

Fourth.  The  sale  was  made  without  sufficent  advertisement. 

Fifth.  It  was  made  at  a  great  sacrifice  and  loss  to  your  petitioners,  and  without 
any  opportunity  on  their  part  to  prevent  it,  or  of  famishing  means  to  satisfy  the 
just  debts  of  the  succession. 

The  three  first  mentioned  causes  of  nullity  preceded  Vyi  decree  of  the  court  or- 
dering the  lands  to  be  soldi  for  the  payment  of  the  debts  due  by  the  succession, 
and  arc  insufficient  under  our  jnrisprudcnce  as  settled  in  the  cases  of  MitcIieWs 
heirs  v.  MiduWs  curator,  11  L.  156,  and  of  Lalane's  heirs  v.  Moreau,  13  L.  431, 
to  annul  the  sale  made  by  order  of  the  court.  They  are  irregularities  which  do 
not  render  the  decree  of  the  court  and  the  sale  under  it  null  and  void.  The  cowt 
Iiad  jurisdiaion  and  Jts  decree  protects  tlie  jrurdiasery  although  he  was  the  adminis- 
trator and  one  of  the  heirs  at  law,  in  the  absence  of  any  charge  or  proof  of  fraud 
against  him. 

The  two  other  mentioned  causes  of  nullity  followed  the  order  of  sale,  but  they  are 
not  as  questions  of  facts  sustained  by  the  evidence.  The  advertisement  was  suffi- 
cient, and  it  does  not  appear  that  the  co-heirs  sustained  any  loss  in  the  sale  of  the 
lands.  The  active  competition  between  bidders  at  the  sale,  caused  the  property 
to  sell  for  more  than  its  appraisement,  and  to  bring  its  full  market  value. 

The  judgment  of  the  lower  court  annulled  the  probate  sale  of  the  lands,  and 
rejected  a  claim  placed  on  the  tableau,  for  the  sum  of  954  90,  the  cost  of  adver- 
tising and  the  fees  of  the  Sherifl'  for  making  sale  of  the  lands,  and  is  in  these  par- 
ticulars erroneous.    It  is,  in  all  other  respects,  correct. 

It  is,  therefore,  ordered,  adjudged  and  deci-eed,  that  the  judgment  be  reversed 
so  far  as  it  decrees  the  judicial  sale  of  the  lands  of  the  succession  null  and  void. 
and  rejects  the  claim  of  fifty-four  dollars  and  ninety  cents,  for  advertising  and 
selling  the  same,  and  that  the  demands  of  the  co-heirs  in  these  respects  be  rejected, 
with  costs.  And,  it  is  further  ordered  and  derceed,  that  the  judgment  be  in  all 
other  particulars  affirmed,  with  the  costs  of  the  opposition  in  the  lower  court,  and 
that  the  appellees  pay  the  costs  of  this  appeal. 


Clairk  Cailleteau,  Tutrix,  v,  Louis  Ixgouf,  Administrator. 

Tho  validity  of  a  judgment  conflrming  tho  mother  aa  natural  tutrix  of  her  minor  children,  cannot  bo 
called  in  question  collaterally. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Cxdlom,  J. 
Hitchbom  <&  Barbin,  for  plaintiff  and  appellant.    K  <fi  S.  L.  Taylor^  for 
defendant. 

VooRHiBS,  J.  The  plaintiff,  claiming  to  be  the  natural  tutrix  of  her  child, 
Irhie  Ingauf  the  sole  heir  of  Dominique  Ingouf  deceased,  took  a  rule  upon  the 
administrator  of  his  succession  to  compel  him  to  file  an  account  of  his  adminis- 
tration. 
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Caiiuikau  The  administrator  excepted  to  the  plaintifT's  demand,  on  the  ground  that  she 

boocK.        was  not  the  tutrix  of  her  child,  as  she  alleged ;  but  that  she  had  forfeited  that 
right  by  contracting  a  second  marriage,  without  the  assent  of  a  tamily  meeting. 

It  appears  that  she  obtained  a  divorce  from  her  first  husband,  Dominique  In- 
gou/f  on  the  19th  day  of  October,  A.  D.  1854,  the  judgment  giving  her  the  ex- 
clusive care,  control  and  superintendence  of  her  infant  daughter,  Irenes  the  issne 
of  their  marriage.  On  the  23d  day  of  December  of  the  same  year,  she  was  mar- 
ried to  Alfred  Broutin,  Several  months  having  elapsed,  Dominique  Ingoufj  her 
first  husband,  died ;  and  she  then  was  confirmed,  and  qualified  as  the  uatural  tu- 
trix of  her  child,  Irene. 

The  question  to  be  decided  is,  whether  these  proceedings  are  absolutely  qoU 
and  void ;  and  whether  they  can  be  enquired  into  collaterally  by  the  administra- 
tor in  this  instance. 

The  Civil  Code  says  that,  "  After  the  dissolution  of  marriage  by  the  death  of 
either  husband  or  wife,  the  tutorship  of  the  minor  children  belongs  of  right  to  the 
surviving  mother  or  father  :  that  is  what  is  called  tutorship  by  nature."  C.  C. 
2G8.  By  the  preceding  Article  the  father  is,  during  the  marriage,  the  adminis- 
trator of  the  minor's  property.  But  it  is  only  in  case  the  marriage  is  dissobed 
by  the  death  of  one  of  the  spouses,  that  natural  tutorship  takes  place.  When 
the  dissolution  is  the  result  of  a  judgment  of  divorce,  neither  the  Ceither  nor  mo- 
ther can  claim  the  natural  tutorship,  because  the  Code  has  provided  specially  for 
that  contingency.  Article  153  reads  :  ''  In  all  cases  of  separation,  the  children 
shall  be  placed  under  the  care  of  the  party  who  shall  have  obtained  the  separa- 
tion, unless  the  Judge  shall,  for  the  greater  advantage  of  the  children,  and  with 
the  advice  of  the  meeting  of  the  family,  order  that  some  or  all  of  them  should  be 
intrusted  to  the  care  of  the  other  party." 

In  the  case  of  Acosta  v.  Robin,  this  court  said  :  "  But,  in  our  judgment,  there 
can  be  no  tutor  to  a  child,  while  the  father  and  mother  are  alive.  The  first  lav 
of  the  16th  title  of  the  6th  Partida  declares  tutela,  in  Latin,  to  be  that  guardian- 
ship which  is  given  over  miuor  orphan  children,  not  minors  alone,  as  stated  in 

Moreau  &  Carleton's  translation  of  the  law Our  Code  declares  tutorship 

by  nature  to  be,  the  right  of  the  surviving  father,  or  mother,  on  the  dissolatioD 
of  the  marriage  by  the  death  of  one  of  them,  to  be  tutor  of  the  children.  It  con- 
templates the  father  to  act  in  another  character  during  the  marriage,  and  calls 
him  the  administrator  of  the  estate  of  his  minor  children."  7  N.  S.,  387,  AtoAa 
v.  Robin;  Paillete  on  Code  Napoleon,  Art.  389  ;  Toullier,  vol.  2,  liv.  1,  tit  10, 
Xo.  1090;  12R.  R.,  172. 

There  is  no  special  provision  in  the  Civil  Code,  as  to  the  tutorship  of  minors 
from  the  time  of  the  dissolution  of  marriage  by  divorce ;  indeed,  the  Code  pro- 
vides simply  for  the  action  of  separation,  and  not  of  divorce  as  now  known, 
although  Article  133  says  that "  the  bond  of  matrimony  is  dissolved  by  a  divorce 
legally  obtained."  But  then  it  goes  on  to  state  that,  **  separation  from  bed  and 
board  does  not  dissolve  the  bond  of  matrimony,  since  the  separated  husband  and 
wife  are  not  at  liberty  to  marry  again  ;  but  it  puts  an  end  to  their  conjugal  coha- 
bitation and  to  the  common  concerns  which  existed  between  them."  That  is 
what  the  Civil  Code  meant  by  the  term  drwrce.  By  a  subsequent  Act  of  the 
Legislature,  this  matter  was  more  minutely  provided  for,  and  the  distinction  be- 
tween the  effects  of  separation  and  divorce  laid  down,  so  that  now  the  judgment 
of  divorce  dissolves  the  bonds  of  matrimony,  leaving  the  spouses  at  liberty  to 
marry  again.     Acta  1827.  p.  130. 
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The  case  before  ns  could  not  have  arisen  under  the  provisions  of  the  Civil  Code,  CAzixnuir 
because  the  plaintiff  woald  not  have  been  at  liberty  to  marry  again  before  the  Iitooitf. 
death  of  her  first  hosband.  The  forfeiture  of  the  right  of  tutorship  declared  in 
Article  272  C.  C,  had  no  posBible  reference  to  a  case  where  the  second  marriage 
was  contracted  at  a  time  when  both  father  and  mother  were  alive,  and  neither 
could  be  appointed  natural  tutor  or  tutrix.  The  plaintiff,  under  the  Act  of  the 
I^i^islaf  are,  had  the  undoubted  right  to  marry  again,  after  being  divorced  from 
her  first  husband ;  yet  her  right  to  the  natural  tutorship  could  not  accrue  before 
his  demise :  hence,  she  could  not  be  required  to  pursue  the  idle  ceremony  of  pro- 
curing the  advice  of  a  family  meeting  *^  for  the  purpose  of  deciding  whether  she 
should  remain  tutrix  " — hence,  her  failure  to  do  so  did  not  deprive  her  ipso  fado 
of  the  tutorship. 

It  is  not  necessary  to  decide  whether,  after  the  death  of  her  first  husband,  the 
plaintiff,  in  order  to  be  confirmed  as  natural  tutrix,  should  have  first  convoked  a 
family  meeting.  She  now  holds  the  appointment  of  tutrix  by  a  judgment  ren- 
dered since  the  death  of  her  first  husband,  and  as  such  she  has  qualified.  It  is 
dear  that  the  defendant  cannot  question  collaterally  the  validity  of  this  judgment. 
The  fact  that  he  is  the  minor's  grand-&ther  may  enable  him  to  enquire  into  the 
merits  of  these  proceedings,  with  the  view  of  provoking  the  appointment  of  an- 
other tutor,  or  his  own  appointment,  to  represent  this  minor ;  but,  conceding  his 
right  to  assail  these  proceedings  for  that  purpose,  and  to  avail  himself  of  the 
alleged  forfeiture  of  the  right  of  tutorship  by  the  plaintiff,  it  does  not  follow  that 
he  has  the  right  to  disregard  the  action  of  the  court  in  this  respect,  and  to  resist 
collaterally  its  effects,  for  the  purpose  of  withholding  the  rendition  of  an  account 
of  his  administration. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  this  case  be  remanded  for  further  proceedings ; 
the  appellee  paying  the  costs  of  appeal. 


Josephine  M.  Lewis  and  Husband  v.  Heirs  op  Mrs.  E.  R.  Williams. 

A  legacy  of  $16,000  was  made  by  the  testatrix  £  22.  IT.  to  the  minor  children  of  her  eon  J.  W.  The 
legacy  vested  by  the  testatrix's  death  while  the  fiUher  and  mother  of  the  minors  were  both  living, 
and  a  contract  was  entered  into  between  the  fiither  of  the  minors  and  one  of  the  forced  heirs,  who 
had  booght  oat  the  whole  estate,  by  which  a  term  of  ten  years  was  accorded  to  the  heir  to  pay  the 
legacy  doe  to  the  minors,  on  his  obligation  to  pay  the  amount  with  8  per  cent,  interest,  payable  semi- 
aonoally,  secnred  by  a  mortgage.  BM:  That  the  children  of  J.  W.  on  becoming  of  age  or  being 
enoancipated  were  not  divested  of  their  rights  by  a  settlement  so  made,  and  could  exercise  their 
claims  agahist  the  snccession  of  E.  R.  W.  unless  they  chose  to  avail  themselves  of  the  stipala- 
tions  contained  in  the  settlement  with  their  fother. 

A  legatee  who  is  not  a  forced  heir  cannot  demand  collation,  nor  even  if  made  derive  any  benefit  firom 
It  In  settling  his  rights  as  legatee  under  the  will. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bapides,  Ct<i/om,  J. 
/.  C.  ^  E.  T,  Lewis,  for  plaintiff  and  appellant.    /.  K.  Elgee,  for  defendant. 
TooBHiES,  J.    The  parties  litigant  are  the  children  and  grandchildren,  heirs 
and  legatees  of  the  deceased,  E,  R.  WiUiajru.    The  present  controversy  grows 
out  of  her  will,  which  reads  as  follows : 
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i^^«  "  I  make  this  my  following  olographic  will : 

wiLUAin.  I  wish,  of  coarse,  all  my  just  debts  to  be  paid,  and  I  wish  the  whole  of  m 

estate  I  own,  or  may  own  at  the  day  of  my  death,  I  do  dispose  of  the  same  in  the 
following  manner. 

1st.    I  give  to  Mrs,  Maria  Johnson,  fifteen  thousand  dollars. 

2d.  I  give  to  my  grand-children,  Josephine^  Archibald  P.,  Charles  J?.,  AnMUe, 
Elizabeth,  Pintard  Davidson,  children  of  Josiah  P.  fVtUiams,  fifteen  thousand  dol- 
lars, to  be  divided  among  them  or  their  survivors. 

3d.    I  give  my  son  John  R,  WiUiams,  thirty  thousand  dollars. 

4th.    I  give  to  my  daughter  Mrs.  Frances  Chambers,  fifteen  thousand  dollars. 

5  th.    I  give  to  my  daughter  Laura  Williams  Maddox,  forty  thousand  doUsn. 

6th.  I  wish  it  understood  distinctly  that  all  the  property  that  I  do  not  epe- 
cially  donate  hereinafter,  that  I  may  own  at  the  day  of  my  death,  shall  go  to  my 
four  heirs  at  law. 

7th.  Maria  Johnson,  John  R,  Williams,  Frances  Chambers  and  Laura  Mad- 
dox,  each  one-fifth,  and  in  the  event  of  their  or  either  of  them,  not  being  alive  at 
the  time  of  my  death,  to  the  children  of  such  as  may  at  that  time  be  living,  sach 
grandchildren  or  child,  taking  together  the  portion  his  or  their  parent  wooldbaTe 
taken. 

8th.  And  the  other  residuary  one-fifth  of  my  estate,  I  give  ix)  Josephine  Mam 
Williams,  Archibald  P.  Williams,  Charles  Bushnell  Williams,  Annette  WiUiom, 
Elizabeth  Williams,  Pintard  Davidson  Williams,  they  being  the  children  of  my 
son  Josiah  P.  Williams, 

9th.  This  residue  fifth  is  to  be  divided  among  those  of  the  above  six  duldren 
who  may  be  alive  at  the  time  of  my  death. 

10th.  And  I  further  desire  that  if  there  are  any  other  children  bom  to  my 
son  Josiah,  and  who  may  be  alive  at  the  time  of  my  death,  that  they  shall  also 
equally  participate  in  the  said  residue  of  one-fifth  of  my  estate  with  those  who 
may  be  alive,  share  and  share  alike  between  them  all. 

11th.  I  give  to  my  three  daughters,  Mrs,  Johnson,  Mrs,  Chambers  and  Mrs. 
Maddox,  all  my  household  furniture  and  effects  and  kitchen  furniture,  and  all  n/ 
silver  and  plate,  and  wardrobe,  except  my  watch,  which  I  give  to  my  daughter, 
Mrs.  Chambers, 

12th.  I  give  to  my  son  John  R,  Williams,  any  four  of  the  horses  or  mares  I 
may  own  at  the  day  of  my  death  that  he  may  choose  to  select. 

These  two  last  donations,  No.'s  11  and  12,  are  intended  to  be  particular  dona- 
tions, and  not  to  be  valued  or  included  in  estimating  the  residuary  portion  of  my 
estate,  which  is  to  be  divided  under  articles  6,  7,  8,  9  and  10,  above. 

Signed,  ELIZABETH  R.  WILIJAMS." 

The  plaintiff,  Josephine  Lewis,  a  legatee  under  the  2d  and  8th  clauses  of  tiiis 
will,  sues  to  recover  her  share  in  the  legacy  of  815,000,  and  in  the  residuary  one- 
fifth  of  the  estate.  For  this  purpose  she  has  made  all  the  heirs  and  legatees  par- 
ties to  this  suit,  in  which  she  demands  a  partition  of  the  estate  of  the  testatrix. 

It  appears  that  after  the  demise  of  the  testatrix,  the  estate  being  largely  in- 
volved, and  all  the  forced  heirs  being  of  age,  extra  judicial  settlements  were  made 
between  them,  so  that  ultimately  the  whole  estate  vested  in  J,  R  Williams,  one  of 
the  heirs. 

The  plaintiff,  with  her  brothers  and  sisters,  although  not  forced  heirs  of  their 
grandmother,  were  nevertlelees  legatees,  not  only  of  the  stated  sum  of  tl5,000, 
but  also  of  the  residuary  interest  or  portion  of  the  estate,  after  the  payment 
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made  of  all  debts  and  previoas  legacies.  Being  minors,  they  could  not  be  dives.  I'^ni 
ted  of  their  rights  in  the  succession  by  the  extra  judicial  acts  of  the  forced  heirs^  Wiluamb. 
Their  rights  are  residaary,  it  is  true ;  but  that  residuum  must  be  astertained  by 
process  of  law  in  order  to  bind  these  minors.  This  has  not  been  done.  The  agree- 
ments and  settlements  made  between  /.  R.  Williams,  however  binding  they  may 
be  as  between  the  parties,  cannot  prejudice  the  rights  of  the  plaintiff,  and  of  her 
brothers  and  sisters. 

It  is  necessary,  for  the  purpose  of  enabling  the  court  to  decide  the  issues  raised 
by  the  pleadings,  that  this  case  be  remanded  to  the  District  Court,  for  the  pur- 
pose of  proceeding  to  a  partition  of  the  estate  of  Mrs,  Elizabeth  R,  Williams, 
deceased,  in  the  mode  pointed  out  by  law. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed,  and  that  this  case  be  remanded  for  further  proceedings 
in  accordance  with  the  views  above  expressed,  the  appellees  paying  the  costs  of 
appeal. 


J.  K,  Elgecy  for  re-hearing : 

Three  distinct  and  separate  issues  are  presented  to  the  court  by  the  pleadings, 
noi\,e  of  which  the  court  say  can  they  decide  upon  till  all  the  preliminaries  for 
making  a  partition  have  been  pursueid. 

First  The  plaintiff,  as  a  particular  legatee,  under  the  will  of  Mrs.  E.  R,  Wil- 
liams, claims  from  the  defendants,  her  heirs,  the  sum  of  twenty-five  hundred  dol- 
lars ;  the  amount  and  validity  of  the  legacy  is  not  traversed,  but  the  defendants 
say,  that  whilst  the  plaintiff  was  as  vet  unmarried  and  a  minor,  this  sum  of  twen- 
ty-five hundred  dollars  was  paid  to  the  father  and  mother,  that  the  pavment  was  a 
good  and  valid  one,  because  the  father  was  the  administrator  of  the  plamtiff 's  prop- 
erty at  the  time.  C.  C.  Art.  265.  And  because  the  father  and  uie  mother  had, 
by  law,  the  usufruct  thereof.  See  C.  C.  Art.  239.  They  therefore  deny  the  plain- 
tiff 's  action  as  against  them,  saying  that  she  should  apply  to  her  father  first,  and 
call  upon  him  to  render  an  account.  If  the  payment  to  the  father  was  in  viola- 
tion of  law,  then  the  defendants  may  have  to  pay  the  money  over  again,  but  that 
point  can  now  be  decided,  and  does  in  no  manner  depend  on  a  partition  of  the 
estate ;  it  may  be  replied,  that  no  proof  of  payment  was  offered,  which  perhaps, 
is  itself  true  as  regards  the  whole  legacy  of  fifteen  thousand  dollars,  but  it  is 
shown  that  the  father  and  mother  have  been  paid  by  defendants  an  amount  much 
larger  than  the  claim  of  the  plaintiff,  and  that  as  regards  the  brothers  and  sisters 
they  are  not  before  the  court  either  as  plain tifls  or  defendants  on  this  point ; 
further,  if  the  legacy  was  loaned  out  by  the  father,  he  acted  conformably  to  law, 
for  he  was  entitled  to  the  usufruct  of  the  legacy.  C.  C.  239.  And  that  usufruct 
was  interest.  C.  C.  536,  537.  He  was  bound  by  law  to  lend  it  (the  legacy) 
when  received,  on  interest,  and  to  take  security.  See  C.  0.  Art.  5.56.  He  has 
done  so,  and  therefore  the  issue  was  fully  and  fairly  presented  to  the  court :  Ist, 
whether  the  plaintiff,  an  emancipated  minor,  was  not  bound  to  call  upon  her  father 
for  payment  before  calling  upon  defendants ;  and  2d,  whether  the  settlement  of 
the  legacy  made  by  the  father  with  the  defendants  could  be  on  any  ground  at- 
tacked collatcrcdly.  It  is  reasonable  to  ask  that  these  questions  be  disposed  of  be- 
fore we  arrive  at  the  point  of  partition,  for  until  it  is  decided,  it  will  be  a  contest 
for  the  money,  one  party  asking  and  claiming  it,  the  other  averring  it  has  been 
paid,  or  otherwise  settled,  with  a  party  legally  authorized  at  the  time  to  make 
the  settlement.  If  the  estate  were  sold  and  the  money  in  court,  we  should  be 
compelled,  before  division,  to  ask  this  tribunal  to  decide  this  issue. 

Second.  The  plaintiff  alleges  that  certain  legacies  made  by  the  testatrix  to 
her  children  are  null  and  void,  '*  because  not  specially  stated  to  be,  over  and  above 
their  legitime,  nor  aa  an  anvantage  over  the  other  heirs.'*  She  further  alleges 
"  that  the  will  contains  no  other  legal  dispositions  than  those  made  in  her  favor, 
and  in  that  of  her  brothers  and  sisters ; ''  these  allegations  are  again  traversed  by 
the  defendants,  and  the  question  is  fully  and  fairly  presented  to  the  court,  whether 
the  legacies  are  good  and  valid  or  null  and  void.    On  this  point  it  is  not  necessary 
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L>wB  to  wait  for  a  decision  UDtU  the  estate  is  ready  for  partition,  if  there  be  not  enoogh 
WiLUAMB.  ^  P^y  them,  who  is  to  complain,  not  the  plaintiff,  nor  her  bothers  and  sistos,  for 
her  legacy  and  theirs  has  been  paid  to  her  and  their  fother  and  mother,  bat  what 
I  presume  the  plaintiff  no  less  than  the  defendant  d^ire  to  have  the  decisioo  of 
the  court  on  is,  are  the  legacies  given  to  Maria,  Frances,  Laura  and  Jokn^ 
amounting  to  9100,000,  good  and  valid  in  law.  If  the  estate  is  insufficient  to 
pay  the  wnole,  then  a  ratable  deduction  must  be  made ;  but  the  court  will  see.  as  in 
the  first  issue,  that  if  the  estate  were  already  sold,  and  the  money  before  the  coort, 
no  partition  of  much  or  little  could  be  made  until  the  court  decided  whether  Mn. 
Williams  had  legally  and  validly  given  to  her  children  the  particular  legacies.  We 
should  be  then,  exactly  where  we  are  now. 

Third.  Residuum  or  not,  I  admit  that  before  it  can  be  decided  positively  and 
beyond  the  shade  of  a  doubt,  whether  there  be  a  residuum  it  may  become  neces- 
sary to  sell  the  whole  estate,  but  that  necessity  may  be  removed  by  this  oout 
deciding  now  whether  the  legacies  made  by  Mrs,  WiUiams  to  her  ckiidren,  are 
good  and  valid,  not  in  amount,  but,  had  she  a  right  to  make  these  l^acies,  sap- 
posing  her  estate  to  be  amply  sufficient  to  meet  them  ;  for  it  may  be,  that  whei 
the  plaintiff  is  informed  that  these  lagacies  must  first  be  paid  in  fuii,  before  ve 
can  say  there  is  a  residuum,  that  she,  her  brothers  and  sisters,  will  desist  froa 
pursuing  a  shadow  which  can  be  of  no  profit  to  them,  and  must  cauae  immwwft 
loss  and  inconvenience  to  the  defendants. 

Has  the  plaintiff  instituted  her  action  for  her  proportion  of  the  S15.GO0 
legacy,  correctly  against  the  defendants,  when  it  is  shown  that  she  is  still  a  mi- 
nor ;  and  whilst  ^et  a  minor  and  unmarried,  her  father  being  her  administrator, 
did  settle  and  adjust  the  said  legacy,  its  payment,  &c ,  with  defendants  ?  Has 
she  brought  her  action  correctly,  when  the  evidence  discloses  that  the  father 
has  received  from  defendants  in  money,  an  amount  fieur  exceeding-  plaintiffs 
claim  ? 

Had  she  a  right  to  attack  collaterally  her  fathers  acts,  if  injurioos  to  her, 
ought  she  not  to  have  first  called  upon  him  to  render  an  account,  and  then  iSulii^ 
in  her  pursuit  there,  might  she  not  have  adopted  the  direct  action  ? 

Has  the  father,  during  the  marriage,  the  right  to  receive  and  enjoy  the  use  of 
money  belonging  to  his  minor  children,  whilst  they  are  minors  or  not  emanci- 
pated? 

If  the  father  has  so  received  the  money  of  his  chOdren,  is  he  not  boond  by  kw 
to  lend  it  on  interest  and  with  security? 

Has  not  the  father  of  plaintiff  during  her  minority,  and  before  her  mairimge  in 
effect,  loaned  the  plaintiff's  money  out  on  good  interest? 

If  the  lending  was  illegal,  then  has  not  the  father  received  money  on  acooant 
of  the  legacy  due  his  daughter,  and  must  he  not  account  for  the  same  to  her  ?  In 
fine,  has  the  plaintiff  shown,  as  she  was  bound  to  do,  that  she  had  asked  her  fatbtr 
and  administrator  for  her  money,  and  that  he  could  not,  or  would  not  pay  it  ? 

The  appellees  further  pray  for  a  decision  on  the  issue  as  to  the  legality  and  va- 
lidity or  the  particular  legacies  made  by  Mrs,  E.  R.  WiUiams,  to  her  chil- 
dren. 

YooRHiBS,  J.  We  have  ordered  this  case  to  l^  remanded  for  the  purpose  of 
enabling  the  plaintiff  to  recover  her  portion  in  the  succession  of  Mrs,  E.  R^  WU- 
Hams,  deceased ;  and,  in  so  doing,  did  not  conceive  that  there  could  be  any  douU 
or  difficulty  in  the  way  of  ascertaining  the  amount  coming  to  her.  As  she  i^i 
merely  a  legatee  under  the  will,  and  by  no  means  one  of  the  legal  heirs  of  the  di> 
ceased,  her  rights  are  to  be  ascertained  under  the  will  itself.  So  that,  after  de- 
ducting from  the  property  left  by  the  testatrix  at  the  date  of  her  dealii,  the  fol- 
lowing items,  to-wit :  the  sum  of  915,000  in  the  first  clause  of  the  will ;  the  mm 
$15,000  in  the  second  clause;  the  sum  of  $30,C00  in  the  third  clause;  the  sum 
of  815,000  in  the  fourth  clause,  and  the  sum  of  ^0,000  in  the  fifth  clause ;  there 
is  a  residuum  left  to  four  of  the  forced  heirs  of  the  deceased,  and  to  the  plaintiff 
and  her  brothers  and  sisters  as  legatees.  This  residuum  is  ascertained  after  de- 
ducting the  amounts  carried  in  the  five  first  clauses  of  the  will ;  and,  these  speci- 
fied sums  being  thus  deducted,  the  plaintiff  is  then  entitled  to  one-ninth  part  of 
one-fifth  of  the  balance  thus  ascertained.    She  being  merely  a  legatee  nnder  the 
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will,  cannot  claim  collation,  or  avail  herself  of  collation  actually  made,  for  the         I'vwn 
porpoee  of  settling  her  rights  ander  the  will.    Her  rights  are  confined  to  the  dis-      wiiuAn. 
posable  portion ;  and  shoald  even  some  of  the  legacies  be  radically  null,  the  legal 
heirs,  and  not  the  legatees,  are  to  benefit  thereby.     Turner  v.  Smith,  12  An. 
419. 

As  to  the  legacy  of  815,000  to  the  plaintiff  and  her  brothers  and  sisters,  she 
has  a  right  to  claim  her  share  in  the  partition  to  be  made  of  the  estate.  Her 
ckim  is  against  the  succession  of  Mrs.  fVilliamSf  and  not  against  this  defendant, 
unless  she  chooses  to  avail  herself  of  the  stipulations  contained  in  the  settlement 
made  between  her  father  and  /.  R,  Williams, 

We  cannot  take  for  granted,  that  even  under  the  foregoing  view  of  the  matter, 
the  court  would  do  a  vain  thing  to  order  a  partition,  on  the  supposition  that  no 
residue  would  be  left,  out  of  which  the  plaintiff  could  exercise  her  rights  under 
the  will.    This  objection  is  met  by  the  reasons  given  by  us  in  our  first  opinion. 


Mary  Hicks  et  al.  v.  Ann  E.  Weeks  et  al. 


14    (S» 
62  1804 


The  iocapacity  of  ao  admlnlBtrator  to  purchase  property  on  behalf  of  a  saccesaiOD,  is  not  so  absolute  as 

to  make  his  purchases  utterly  void.  .^^     ]^ 

Where  an  administrator,  in  seeking  to  collect  a  debt  due  the  succession,  which  bad  its  origin  in  the     '  _  jj 

price  of  real  estate  which  belonged  previously  to  the  succcosion,  and  which  was  sulijoct  to  the  ven- 
dor's privilege  in  favor  of  the  succpssiod,  has  the  property  sold  and  buys  it  in  for  the  estate  for  a 
small  part  of  the  debt,  leaving  a  large  balance  of  the  debt  to  be  ranked  among  the  active  means  of 
the  estate— Held :  That  although  such  proceedings  may  have  been  irregular,  they  were  not  abso- 
lutely void,  and  when  ratilLed  by  the  heirs,  their  title  to  the  property  cannot  be  questioned  by 
anyone. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bapides  Cullom,  J. 
Mercer  Canfieldy  W,  B.  Lewis  and  T,  C.  Manning,  for  plaintiffs.    M.Rynn 
and  Hyman  dt  Cazabat,  for  defendants  and  appellants. 

Merrick,  C.  J.  "  This  is  a  petitory  action,  instituted  by  Mrs.  Hicks  and  Mrs, 
Speight,  sisters,  and  grand-daughters  of  Mary  Clark,  for  the  recovery  of  an  undi- 
vided half  of  a  tract  of  land,  each  of  the  plaintiffs  being  entitled  to  a  fourth  of 
the  same. 

**  The  tract  of  land  in  question  belonged  to  Mary  Clark,  and  was  sold  as  a  part 
of  her  succession.  There  is  no  dispute  as  to  her  title.  She  had  but  two  children 
and  heirs,  both  of  whom  were  daughters.  One  of  these  daughters  was  the  mother 
of  plainti£&.  The  other  was  the  mother  of  Terence  and  Kerly  Scott,  who  are  the 
irarrantors.  These  fbur  grand-children  (their  mothers  being  dead)  are  the  sole 
and  equal  heirs  of  the  common  ancestress,  Mary  Clark,  and  are  each  entitled  to 
one-fourth  part  of  her  succession. 

*'  One  Leeton  became  the  administrator  of  this  succession,  and  subsequently  tu- 
tor to  the  minors  Scott,  Proper  proceedings  were  had  in  both  capacities  to  legal- 
ize and  effectuate  a  judicial  sale  of  the  property,  and  on  the  29th  day  of  June, 
1835,  the  tract  of  land  in  question  was  publicly  adjudicated  by  the  Parish  Judge 
to  Brewster  and  Weems,  for  five  thousand  one  hundred  dollars,  payable  in  one, 
two  and  three  years. 

Digitized  by  VjOOQ IC 


680  SUPREME  COURT  OF  LOUISIANA, 

Hica  On  the  13th  Febraary,  1840,  Daniel  James  was  appointed  administrator  o( 

Wsxin.  Mary  Clark^s  sucoessioD.  LeeUm  was  dead,  and  there  were  debts  still  dae  and 
nncoliectedi  chief  among  which  were  the  notes  given  by  Brewster  and  Wtani  for 
the  purchase  of  this  land.  Weems  had  now  become  the  owner  of  the  land,  by 
purchase  from  Brewster  of  his  raoiety,  at  a  considerable  advance  over  the  price 
paid  at  the  succession  sale,  a  portion  of  which  was  to  be  discharged  by  the 
assumption  of,  and  payment  by  Weems  of  Brewster's  indebtedness  for  the  origioBl 
purchase. 

"  Soon  after  the  appointment  of  Jam£s^  suit  was  instituted  to  recover  tbe 
amount  of  the  three  notes  of  Brewster  and  Weems,  neither  of  which  bad  been 
paid,  and  to  enforce  the  mortgage  upon  the  land.  These  proceedings  resalted  in 
tbe  sale  of  the  land,  at  which  sale  Daniel  James,  as  administrator  of  Mary  Clark 
became  the  purchaser  for  the  sum  of  sixteen  hundred  dollars. 

"  Subsequently,  Mrs,  Ann  E.  Weems,  who  had  been  separated  in  property 
judicially  from  her  husband,  purchased  the  land,  as  she  alleges,  from  Terence  and 
Kerly  W,  Scott.  She  shows  no  title  sustaining  the  allegation  made  in  her  answer, 
bat  claims  the  ownership  of  the  land,  and  asks  that  the  Scotts  be  called  in  war- 
ranty ;  who  in  their  turn,  admit  that  they  sold  the  land,  without  mentionmg  their 
vendee,  and  deny  that  the  plaintiffs  have  any  right  to  judgment." 

The  principal  grounds  of  defence  to  the  action  are,  that  Danid  James,  the  ad- 
ministrator, bought  the  land  for  his  own  use  as  an  individual ; .  and,  if  the  ooort 
should  be  of  the  contrary  opinion,  that  then  the  sale  was  null,  because  minors 
were  interested  in  the  succession,  and  no  family  meeting  advised,  or  decree  of  the 
court  sanctioned  the  purchase ;  because  the  administrator,  acting  in  a  fiduciary 
capacity,  was  prohibited  from  purchasing  property  under  the  pain  of  nullity,  and 
because  property  cannot  be  acquired  for  a  succession. 

AYe  think  with  the  District  Judge,  that  the  intention  of  James  was  to  purchase 
as  administrator.  It  would  not  otherwise  have  been  so  expressed  in  the  Sheriff's 
return,  and  in  the  deed  to  the  purchaser.  Moreover,  the  defendants  appear  to 
have  recognized  this  sale  as  such,  by  taking  title  from  two  of  the  heirs  of  the  sac- 
cession. 

The  incapacity  of  the  administrator  to  purchase  property  on  behalf  of  a  suc- 
cession is  not  so  absolute  as  to  make  his  purchases  utterly  void.  Indeed,  there 
are  certain  cases  in  which  his  purchases  would  doubtless  be  considered  valid. 
Take  the  case  of  the  purchase  of  provisions  and  necessary  supplies  for  a  planta- 
tion, or  for  taking  off  a  crop.  Here  his  contracts  for  the  sale  would  be  so  much 
in  the  nature  of  acts  of  administration,  that  no  one  would  think  of  questioning 
them. 

In  the  case  at  bar,  the  administrator  was  attempting  to  collect  a  debt  whidi 
had  its  origin  in  the  price  of  real  estate  which  belonged  previously  to  the  socoes- 
sion,  and  which  was  subject  to  the  vendor's  privilege  in  favor  of  the  sncoession. 

Now,  it  cannot,  we  think,  be  doubted,  that  the  administrator,  as  an  act  of  ad- 
ministration, might  have  sued  to  enforce  the  resolutory  condition  for  the  non-pay- 
ment of  the  price,  and  thus  have  brought  back  the  property  into  the  succession. 
The  action  of  the  administrator  was  much  more  advantageous  than  this  to  the 
succession,  for,  by  his  purchase  of  tbe  property  at  Sheriff's  sale,  for  a  small  part 
of  the  debt,  it  was  returned,  and  the  debt,  for  a  large  part,  could  still  be  ranked 
among  the  active  means  of  the  estate.  Although  the  proceeding  may  have  been 
irregular,  it  was  not  absolutely  void,  and  the  heirs  having  ratified  the  same,  no 
one  can  now  question  their  title ;  much  less  can  the  debtor  who  has  had  a  credit 
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upon  the  judgment  for  the  price  for  which  the  property  was  adjudicated  to  the         Hion 
administrator.     C.  G.  1785  ;  Succession  of  Devereux,  13  An.  34.  Wbmb. 

As  the  administrator  did  not  attempt  to  purchase  the  property  in  his  own 
Dame,  it  is  idle  to  consider  whether  he  might  have  done  so. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed,  with  costs. 


Under-Totor  of  Walker,  Minor,  for  discharge. 

Tbe  onder-tolor  of  a  minor  maj  resign  his  office,  wlthoai  being  compelled  to  allege  and  proTO  bis  ex- 


APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cvllom,  J. 
Hyman  ^  Cazabat,  for  plaintiff  and  appellant.    M.  Ryan,  for  defendant. 

Merrick,  C.  J.  The  under-tutor,  William  TV,  Whittington,  has  appealed 
from  a  refusal  of  the  District  Judge,  to  accept  his  resignation  and  discharge  him 
from  his  office  of  under-tutor  to  said  minor. 

The  question  of  the  right  to  such  discharge  was  considered  by  our  predeces- 
sors in  1842,  in  the  case  of  the  State  v.  The  Judge  of  the  Court  of  Probates  of 
New  Orleans,  The  court  said  of  the  question  then  before  them  :  "  It  seems  to 
ns  rather  as  resolving  itself  into  the  question,  whether  one  can  be  compelled  to 
serve  as  under-tutor  ;  for  he  who  cannot  be  compelled  to  serve,  may,  at  any  mo- 
ment, resign,  and  we  have  no  doubt  that  the  resignation  must  be  notified  to  the 
Judge  of  the  domicil  of  the  minor.  That  part  of  the  Code  which  treats  directly 
of  the  appointment  of  the  under-tutor,  does  not  provide  that  any  class  of  per- 
sons shall  be  compelled  to  act  as  such."  ♦*♦»♦»♦ 
**  The  office  of  under-tutor  is  essentially  and  always  dative,  and  we  know  of  no 
provision  of  law  which  compels  any  citizen  to  accept  such  an  appointment,  more 
especially  where  his  domicil  is  different  from  that  of  the  minor.  We  cannot  but 
view  the  office  in  this  case,  as  vacant  by  the  resignation  of  the  under-tutor,  signi- 
fied in  a  formal  manner  by  petition,  and  that  it  is  the  duty  of  the  Court  of  Pro- 
bates to  make  the  appointment."    2  Bob.  423. 

We  see  no  sufficient  reason  to  depart  from  the  conclusions  of  this  court  on 
that  occasion.  The  under-tutor  is  not  bound  to  allege  and  prove  his  excuses,  but 
may  resign. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  resignation  of  said  under- 
tutor  be  accepted,  and  that  the  said  tutor  pay  the  costs  of  the  appeal  and  of  this 
proceeding  in  the  lower  court. 
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Lewis  Gianxoni  v.  George  Gonny. 

Where  Ay  assuraiog  to  be  the  agent  of  B,  buys  a  tract  of  land  in  the  name  of  £,  for  whose  beneflt  he 
pays  the  price,  thereby  intending  to  make  a  donation  to  B,  he  cannot  afterwards  defeat  the  title  of 
£,  by  executing  an  act  reTtAtaig  the  donatkm  for  want  of  aooeptaaoe  of  the  donatioii  by  B, 

APPEAL  from  the  District  Court  of  the  Pariah  of  Natchitoches,  Chaplin,  J. 
A.  H.  Pierson,  for  plaintiff.    /.  B.  Smith,  for  defi^dant  and  appellant 

Mebrick,  C.  J.  In  January,  1852,  Solon  Bartlett  and  Frethom  G.  Bartkt 
executed  an  act  purporting  to  sell  to  the  plaintiff,  represented  by  the  defeodant 
as  agent,  a  certain  tract  of  land  for  the  price  of  $800. 

Gunny,  the  defendant,  paid  the  price  of  the  land  acquired,  and  renuuoed  in 
possession  of  the  same.  The  plaintiff  was  not  aware  of  the  purchase  until  some 
time  afterwards.  The  defendant  subsequently  executed  a  notarial  act,  reToking 
the  former  act  in  favor  of  the  plaintiff,  assuming  that  the  same  was  a  donation 
which  had  not  yet  been  accepted. 

The  plaintiff  has  instituted  the  present  action  to  recover  the  tract  of  land  aod 
rents  and  revenues.  The  defendant  admits  the  execution  of  the  act,  hut  vrm 
that  it  was  intended  as  a  donation,  which  has  been  subsequently  revoked.  The 
verdict  of  the  jury,  and  the  judgment  of  the  court,  gave  the  land  to  the  plaintifi) 
and  awarded  the  $800,  the  price,  and  interest,  to  the  defendant  The  latter  ap- 
peals. 

The  appellant  calls  our  attention  to  a  bill  of  exception  to  the  opinion  of  the 
court  refusing  to  admit  in  evidence  the  act  of  revocation  of  the  donation,  on  the 
ground  that  the  act  could  not  be  received  as  evidence  to  contradict  the  notarial 
act  of  sale  of  the  5th  January,  1852,  or  the  enunciation  therein  contained,  becaoae 
it  was  the  act  and  declaration  of  the  party  alone  who  offered  it,  and  was  in  the 
nature  of  parol  evidence,  made  by  the  party  offering  it. 

Without  deciding  the  question  whether  the  testimony  ought  to  have  been 
received,  we  shall  give  the  defendant  the  benefit  of  the  same,  and  will  consider  it 
in  evidence. 

The  act  of  sale,  as  already  said,  purported  to  be  between  Solon  and  FreAom 
G.  Bartlett,  as  vendors,  and  Louis  Giannoni,  the  vendee,  **  represented  therein  by 
his  agent,  George  Gunny,  who  declared  himself  duly  authorized  to  accept  for  the 
said  Giannoni"  The  vendors,  therefore,  did  not  undertake  to  convey  any  part 
of  the  title  to  Gunny,  but  to  Channonu  Now,  although  the  agent  may  (as  he 
says)  have  intended  a  donation  of  the  price  to  Giannoni,  he  could  not,  without  at 
least  the  consent  of  the  vendors,  by  any  revocation  of  his  supposed  donation, 
revoke  the  sale  until  the  vendee  had  declared  whether  he  accepted  the  same.  It 
is  possible,  that  in  the  event  he  had  repudiated  the  sale,  it  might  have  been  de- 
clared to  enure  to  the  benefit  of  the  agent  who  had  paid  the  price  out  of  his  own 
funds.  But  until  such  declaration,  it  is  clear  he  could  not  claim  as  owner  the 
title  to  property  sold  to  another  by  a  formal  act  See  Kemper  v.  Smith,  3  M. 
622,  and  4  M.  409. 

There  is  no  occanon  to  hold  the  defendant  responsible  as  an  adverse  posseaBor 
in  bad  faith.    The  only  ground  on  which  the  plaintiff  is  permitted  to  recover  is. 
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by  treating  the  defendant  as  his  agent.    The  accoant  which  he  should  render  of       Guimon 
the  rents  is  more  than  compensated  by  the  improvements.  Grairr. 

If  there  be  any  hardship  in  this  case,  it  does  not  prejadiee  the  plaintiff. 

Judgment  affirmed. 


LrrPLETON  G.  Atkinson  v,  John  L.  Eogers.  Fm  _ 

When  8  person  dies  leaving  property  in  two  or  more  States  or  countries,  his  property  in  each  State  is 
considered  &s  a  separate  Buccession  for  the  purposes  of  administration,  the  payment  of  debts  and 
the  docisiona  of  the  claims  of  parties  asserting  title  thereto.  And  when  the  property  consists  of 
immovables  or  slaves,  It  may  be  considered  as  a  separate  estate  for  the  purpose  of  inheritance^ 

An  helr-ait-law  may  soe  in  our  courts  for  the  recovery  of  immovable  property,  and  its  revenues,  even 
when  his  ancestor,  who  was  domiciliated  in  another  State,  had  made  a  will  which  had  been  pro- 
bated, and  ordered  to  be  executed  in  a  foreign  Jurisdiction,  and  which  here  may  not  be  valid  and 
sufflcient  to  defeat  his  inheritance. 

If  Immovable  property  in  this  State  is  In  the  possession  of  a  foreign  executor,  and  a  testamentary  dis- 
position has  been  made  of  it,  not  in  accordance  with  our  laws,  the  legal  heir  may  sue  such  executor 
directly  for  its  recovery  in  the  courts  of  this  State,  and  is  not  obliged  to  resort  to  the  tribunals  of  the 
testator's  domicil,  to  ascertain  tho  validity  of  the  disposition  intended  to  deprive  him  of  his  right  to 
immovable  property  within  our  Jurisdiction. 

When  a  suit  is  broaght  by  the  heir  of  one  of  the  members  of  a  partnership  agafaist  the  heirs  of  the 
other  member,  claiming  a  certain  sum,  and  giving,  in  his  petition,  a  detailed  statement  of  the  pro- 
perty belonging  to  tho  partnership,  and  of  its  annual  revenues— ffeld .-  That  If  plaintiff  has  any  right 
to  the  property  described  in  his  petition ,  and  is,  therefore,  entitled  to  an  account  ttom  the  heirs  of  the 
surviving  partner,  his  right,  and  the  rendition  of  an  account  of  the  partnership  aflUrs,  can  be  deter- 
mined in  such  a  form  of  action  as  well  as  any  other.  Hdd :  That  such  a  suit  is  in  the  nature  of  an 
action  for  the  settlement  of  partnership  aflOUrs,  and  a  partition  and  division  of  the  partnership  ef- 
fects. 

APPEAL  from  the  District  Conrt  of  the  Parish  of  Avoyelles,  CuUoniy  J. 
F.  P.  Hitchbam,  for  plaintiff  and  appellant.    H.  d  S.  L,  Taylor^  and  F. 
Cannon^  for  defendant. 

Laitd,  J.  There  are  two  questions  of  law  for  decision  in  this  cause,  to  wit : 
Has  the  District  Court  of  the  Parish  of  Avoyelles  jurisdiction  of  the  plaintiff's 
demand  ?  And,  secondly,  if  so,  can  the  plaintiff  maintain  the  action  for  the  re- 
covery of  the  property  described  in  his  petition,  before  a  final  settlement  of  the 
partnership  afiairs  therein  specified  ? 

In  connection  with  these  legal  questions,  one  of  fact  is  presented  for  our  deter- 
mination, and  that  is,  whether  the  domicil  of  Dr.  T,  W,  Griffirif  at  the  time  of 
his  death,  was  in  the  parish  of  Avoyelles,  in  this  State,  or  in  the  county  of 
Amite,  in  the  State  of  Mississippi?  Upon  the  question  of  fact,  we  concur  with 
the  Judge  below,  that  his  domicil  was  in  the  State  of  Mississippi  at  the  time  oi 
his  demise. 

The  allegations  of  the  petition  are,  that  Thomas  W.  Griffin  and  Timothy  M,] 
Rogers,  purchased  certain  tracts  of  land  in  the  parish  of  Avoyelles,  for  the  pur- 
pose of  establishing  a  planting  partnership,  and  jointly  furnished  the  necessary 
horses,  mules  and  utensils,  for  carrying  on  the  plantation.  That  they  were  joint 
and  equal  owners  of  the  plantation  and  appurtenances  mentioned,  but  that  each 
famished  his  own  separate  slaves  for  the  cultivation  of  the  land.  That  the  part- 
nership commenced  in  the  year  1840,  and  continued  until  the  death  of  Griffin,  in 
March,  1843.  That  Griffin  owned  and  placed  on  the  partnership  plantation  cer- 
tain named  slaves,  and  that  they  and  their  natural  increase  are  still  on  said  plan- 
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Araamoy       tation,  and  are  the  property  of  the  heirs  of  Tkonuu  W,  Griffin^  of  whom  the 
Roane.        plaintiff  alleges  himself  to  be  one. 

That  the  horses,  mules  and  plantation  utensils,  at  the  time  of  Griffin's  death, 
were  worth  the  sum  of  $4,000,  and  that  the  crop  of  1843,  cultivated  and  gathered 
by  the  slaves  mentioned,  was  worth  the  snm  of  $8,000  ;  and  that  the  revenues  aris- 
ing from  the  sale  of  the  crops  grown  on  said  plantation  since  the  let  of  Jannair, 
1844,  have  amounted  to  $12,000  per  annum,  and  have  been  received  and  kept  by 
Timothy  M.  Rogers  and  his  heirs. 

That  T.  M,  Rogers  and  Mary  Griffm,  his  wife,  drew,  after  the  death  of  Tho- 
mas W,  Griffifif  a  written  instrument,  purporting  to  be  his  last  will  and  testa- 
ment, which  they  caused  to  be  probated  in  the  county  of  Amite,  in  the  State  of 
Mississippi ;  and  that  although  T,  M.  Rogers  was  appointed  dative  testamentary 
executor,  he  took  no  legal  steps  to  administer  the  property  of  the  testator,  gita- 
ate  in  the  parish  of  Avoyelles,  and  that  when  the  will  was  attacked  by  one  of 
the  heirs  of  the  testator,  in  the  county  of  Amite,  it  was  abandoned  by  the  lega- 
tees and  executor,  as  though  no  will  had  been  made. 

That  John  L.  Rodgers,  as  executor  of  T.  M,  Rogers,  and  as  tutor  of  his  minor 
heirs,  is  in  possession  of  all  the  perperty  and  revenues  aforesaid,  and  refnseg  to 
deliver  the  same  to  petitioner,  or  any  such  part  thereof  as  rightfolly  belongs  to 
him. 

And,  finally,  that  the  drawing  or  writing  of  the  pretended  will  of  T.  W,  Grif- 
fin, and  the  probate  thereof  in  Amite  county,  were  simulated  and  intended  to 
defraud  him,  and  that  he  is  entitled  to  demand  and  receive  from  the  defendant 
Rogers,  the  sum  of  $37,791  66,  on  account  of  the  property  and  revenues  de- 
scribed, but  which  are  wrongfully  withheld  from  him  under  pretence  of  the  will 
of  T.  W.  Griffin,  which  is  a  nullity. 

The  defendant.  John  L,  Rogers,  for  himself  and  as  tutor  of  certain  minor  heirs 
of  T.  M.  Rogers,  filed  a  plea  to  the  jurisdiction  of  the  court,  on  the  gronnd  that 
the  succession  of  T.  W.  Griffin  had  been  opened,  his  will  probated  and  ordered 
to  be  executed  in  Amite  county,  in  the  State  of  Mississippi,  and  that  if  plaintiif 
has  any  rights  to  property  or  otherwise  in  said  estate,  he  was  bound  to  demand 
them  in  the  Probate  Court  of  Amite  county,  where  the  will  had  b^n  probated 
and  the  succession  opened  ;  and  he  further  excepted  to  plaintifi&  demand  on  the 
ground,  that  he  could  not  sue  for  the  recovery  of  any  specified  amount  alleged  to 
be  due  and  growing  out  of  the  partnership,  until  a  liquidation  of  the  partnership 
affairs,  set  forth  in  his  petition. 

The  same  defendant,  as  executor  and  heir  of  Timothy  M.  Rogers,  filed  a  plea  to 
the  jurisdiction  of  the  court,  so  far  as  the  estate  of  T,  M.  Rogers  was  to  be 
affected  by  the  action,  on  the  ground  that  the  succession  of  the  said  T  M.  Rogers 
had  been  opened,  and  his  last  will  probated,  and  respondent  appointed  execator 
thereof,  in  the  Probate  Court  of  the  county  of  Amite,  in  the  State  of  Miseas- 
sippi ;  and  that  if  plaintiff  has  any  cause  of  action,  tlie  same  must  be  litigated 
before  the  courts  of  the  State  of  Mississippi,  where  said  succession  was  opened, 
and  the  heirs  reside. 

The  pleas  to  the  jurisdiction  of  the  court  were  sustained,  and  the  suit  dis- 
missed. 

First.  The  plea  to  the  jurisdiction  of  the  courts  of  this  State,  on  the  ground, 

that  the  succession  of  T  W,  Griffin  had  been  opened  in  Amite  county,  in  the 

State  of  Mississippi,  is  not  good  in  law.    When  a  person  dies  leaving  property 

-  in  two  or  more  States  or  countries,  his  property  in  each  State  is  considered  as  a 
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separate  succession  for  the  purposes  of  administratioD,  the  payment  of  debts,  and  attomoh 
the  decision  of  the  claims  of  parties  asserting  title  thereto ;  and  when  it  consists  Roona. 
of  immovables  or  real  estate,  it  may  be  considered  as  a  separate  estate  for  the 
purpose  of  inheritance  ;  for  the  will  of  a  testator  may  deprive  his  heirs-at-Iaw  of 
his  property,  subject  to  the  operations  of  the  laws  of  his  domicil,  but  fail  to  do  so 
when  his  property  consists  of  immovables,  and  is  subject  to  the  laws  of  another  or 
foreign  country.  For  instance,  the  nuncupative  will  of  Thomas  W.  Griffin,  reduced 
to  writing  after  his  death,  in  the  State  of  Mississippi,  may  be  valid  in  that  State, 
and  deprive  his  heirs-at-law  of  his  property  situate  in  that  State,  but  the  same 
vjiU  may  fail  to  deprive  them  of  his  lands  and  slaves  in  Louisiana,  for  the  reason 
that  a  valid  testamentary  disposition  of  immovables  situate  here,  is  to  be  deter- 
mined by  our  laws  and  not  the  laws  of  Mississippi,  or  any  other  State.  To  hold, 
therefore,  that  an  heir-at-law  cannot  sue  in  our  courts  for  the  recovery  of  im- 
movable property  and  its  revenues,  because  his  ancestor  or  other  person  from 
whom  he  inherits  has  made  a  will,  which  has  been  probated  and  ordered  to  be 
executed  in  a  different  or  foreign  jurisdiction,  and  which  may  not  here  be  valid 
and  sufficient  to  defeat  the  inheritance  of  the  heir,  as  to  property  within  the  ope- 
ration  of  our  laws,  would  be  a  denial  of  justice  to  him,  and  a  substitution  of  the 
foreign  law  in  lieu  of  our  own,  as  to  the  disposition  of  immovable  property  by 
testament.  For  if  he  be  remitted  to  the  courts  of  the  domicil  of  the  testator,  to 
ascertain  his  rights  under  the  will,  they  might  be  determined  by  the  law  of  the 
fornm  and  not  by  the  local  law  or  lex  ret  sita. 

Secondly.  For  like  reason,  if  immovable  property  in  this  State  is  in  the  pos- 
session of  a  foreign  executor,  and  a  testamentary  disposition  has  been  made  of  it, 
not  in  accordance  with  our  laws,  the  legal  heir  may  sue  him  directly  for  its  re- 
covery, in  the  courts  of  our  State,  and  is  not  obliged  to  resort  to  the  tribunals  of 
the  testator's  domicil,  to  ascertain  the  validity  of  the  disposition  intended  to  de- 
prive him  of  the  immovable  estate  within  our  jurisdiction. 

Thirdly.  The  petition  contains  a  detailed  statement  of  the  property  alleged  to 
have  been  in  partnership,  and  of  its  annual  revenues,  and  alleges  that  a  certain 
sum  is  due  him  (plaintiff)  as  one  of  the  heirs  of  a  deceased  partner.  If  the 
plaintiff  has  any  right  to  the  property  described  in  his  petition,  and  is,  therefore, 
entitled  to  an  account  from  the  heirs  of  the  surviving  partner,  his  right  and  the 
rendition  of  account  of  the  partnership  afi&irs,  can  be  determined  in  the  present 
form  of  action  as  well  as  any  other. 

The  suit  itself  is  in  the  nature  of  an  action  for  the  settlement  of  partnership 
affairs,  and  a  partition  or  division  of  the  partnership  effects. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to  law,  and  the  defen- 
dants and  appellees  pay  the  costs  of  this  appeal. 
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State  v,  C.  S.  Leckie  et  als. 

Where,  by  an  Act  of  the  LegisUture,  the  State  remits  a  portion  of  the  indebtednf  se  of  a  Tkz  Collector, 
authorizing  his  bond  to  bo  cancelled  on  the  payment  of  a  fixed  amount,  it  is  a  renunciation  of  the 
right  to  claim  the  interest  at  two  per  cent,  per  month  allowed  by  statute  in  the  nature  of  a  penalty 
against  defaulting  Tax  Collectors. 

The  State  cannot  be  sued  indirectly  by  way  of  a  rcconyentional  demand  set  op  in  the  defendants 


APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  CuUom,  J. 
r.  C.  Manning,  for  plaintiff  and  appellant.     0.  N.  Ogden  and  M.  Ryan, 
for  defendants. 

Land,  J.  This  suit  was  instituted  against  the  defendant.  C  S.  LeekUj  and  his 
securities  on  his  official  bond  for  the  collection  of  State  taxes,  in  the  parish  of 
Rapides,  for  the  year  1850,  for  the  recovery  of  the  som  of  nine  thousand  eight 
hundred  and  sixty-three  dollars  and  ninety-nine  cents,  with  interest  thereon  at 
the  rate  of  two  per  cent,  per  month,  from  the  first  of  January,  1852. 

Whilst  this  suit  was  pending,  a  legislative  Act  was  passed  for  the  relief  <^ 
Charles  S,  Lrckie,  the  defendant,  as  follows  : 

"  Section  1.  That  the  real  and  true  amount  due  to  the  State  of  Louisiana  by 
Charles  S.  Leckie,  Collector  of  the  State  Taxes  for  the  parish  of  Rapides,  for  the 
year  1850,  is  the  sum  of  six  thousand  nine  hundred  and  eighty-eight  doHars  and 
ninety-four  cents. 

"  Sec.  2.  That  on  the  payment  of  said  amount  of  six  thousand  nine  hundred 
and  eighty-eight  dollars  and  ninety-four  cents,  in  the  Treasury  of  the  Stat»,  by 
Charles  S,  Leckie,  or  any  of  his  securities,  or  any  person  interested,  the  Auditor 
of  Public  Accounts  is  hereby  authorized  to  cancel  the  bond  given  by  Charles  S, 
Leckie,  as  Collector  aforesaid. 

''  Sec.  3.  That  the  legal  mortgage  on  the  property  of  Charles  S.  Leckie,  in 
favor  of  the  State,  as  Collector  of  the  State  Taxes  for  the  parish  of  Bapides,  for 
the  year  1850,  shall  attach  to  said  property  until  the  sum  mentioned  in  this  Act 
shall  be  paid ;  provided  that,  if  any  person  has  purchased  at  public  sale  since  the 
defalcation  of  said  Leckie,  any  property  on  which  said  mortgage  rested,  on  the 
payment  of  the  price  for  which  the  property  was  sold  into  the  Treasury  of  the 
State  by  the  purchaser,  the  legal  mortgage  of  tiie  State  shall  be  released  on  said 
property  by  the  Auditor  of  Public  Accounts. 

''  Sec.  4.  That  the  Auditor  of  Public  Accounts  shall,  and  he  is  hereby  au- 
thorized to  carry  into  eflfect  the  settlement  mentioned  in  this  Act,  in  the  manner 
he  may  deem  most  judicious  for  the  interest  of  the  State. 

"  Sec.  5.  That  nothing  herein  shall  affect  the  rights  of  the  State  against  said 
Leckie  and  his  securities,  until  the  amount  mentioned  in  the  first  section  of  this 
Act  shall  be  paid  into  the  State  Treasury,  nor  shaU  be  so  construed  as  to  affect 
the  suit  now  pending  for  the  collection  of  the  defalcation  by  said  Lukie,  until  the 
amount  shall  be  paid  ;  and  provided  further,  that  the  fee  due  to  the  District  At- 
tomey,  of  two  and  one-half  per  cent,  on  the  amount  paid  into  the  State  Treasury, 
shall  be  paid  to  him  by  the  said  Leckie,  or  his  securities,  in  compensation  for  his 
services,  and  all  other  costs  of  court  which  have  or  may  accrue  in  said  suit ;  and 
provided  further,  that  nothing  herein  shall  be  so  construed  as  to  afiect  the  legal 
rights  of  subrogation  as  between  the  securities."  See  Session  Acts  of  1854, 
page  175. 
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Before  the  passage  of  this  Act,  the  real  estate  and  slaves  of  Ledtie,  upon  which         ^a" 
the  State  had  a  mortgage  for  the  security  of  the  payment  of  the  taxes  collected 
by  him,  had  been  seized  and  sold  at  the  suit  of  his  individaal  creditors. 

There  was  judgment  for  the  State  for  the  sum  of  86,988  94,  the  amount  stated 
in  the  above  mentioned  Act,  with  interest  thereon  at  the  rate  of  five  per  cent,  per 
annum,  from  the  16th  day  of  March,  1854,  the  date  of  the  passage  of  said  Act. 

The  State  appealed,  and  specially  asks  that  the  judgment  be  amended,  and  the 
defendant  and  his  securities  be  condemned  to  pay  interest  at  the  rate  of  two  per 
cent,  per  month  on  the  amount  of  the  judgment,  from  the  16th  of  March,  1854, 
instead  of  five  per  cent,  allowed  by  the  decree.  This  suit  was  pending  before  and 
at  the  date  of  the  passage  of  the  Act  of  the  Legislature  of  March  16th,  1854,  and 
is  mentioned  in  the  fifth  section  thereof. 

It  is  not  disputed,  that  the  Legislature  was  apprised  of  the  demands  contained 
in  the  petition,  or  motion  to  show  cause,  filed  against  the  defendant,  Leckiej  and 
his  sureties,  and  consequently,  of  the  claim  of  two  per  cent,  per  month  on  the 
amount  of  defisilcation.  It  is,  indeed,  conceded,  that  the  principal  of  the  debt  was 
remitted  from  the  sum  of  89,863  90  down  to  the  sum  of  86,988  94,  together  with 
all  interest  to  the  date  of  the  Act ;  for  the  interest  is  only  claimed,  in  argument, 
from  this  date. 

Remission  is  a  mode  of  extinguishing  obligations,  and  is  conventional  when 
expressly  granted  to  the  debtor  by  the  creditor ;  or  is  tacit,  when  the  creditor 
surrenders  voluntarily  to  his  debtor  the  original  title  under  private  signature, 
constituting  the  obligation.    C.  C-,  Arts.  2195,  2196. 

If  the  State  had  voluntarily  surrendered  to  the  defendant  his  oflScial  bond, 
without  the  payment  of  even  a  part,  his  obligation  and  that  of  his  securities  un- 
der it  would  have  been  extinguished  for  the  whole,  without  any  express  agreement 
to  that  efeet;  and,  a  fortiori j  would  their  obligation  have  been  extinguished,  by 
a  voluntary  surrender,  after  a  partial  payment,  for  the  balance. 

In  the  case  at  bar,  it  is  declared  on  the  part  of  the  State,  not  that  the  bond 
shall  be  surrendered  to  defendant  on  part  payment  of  the  amount  due,  but  that, 
the  bond  shall  be  eancdledf  on  the  payment  of  an  amount  less  than  the  sum  due  ; 
for  it  is  shown,  that  defendant  and  his  sureties  were  indebted  to  the  State  for  a 
much  larger  sum  than  the  86,983  94  specified  in  the  Act  of  March  16th,  1854. 
The  evidence  presents,  therefore,  the  case,  not  of  a  tacit  remission  of  a  portion  of 
a  debt,  but  an  express  conventional  discharge  of  such  portion;  for  the  Act  declares 
that  the  sum  of  86,983  94  is  the  sum  due,  (although  it  was  less  than  the  sum 
due.)  and  that  on  the  payment  of  the  amount  thus  reduced,  the  bond  of  defendant 
and  his  sureties  should  be  cancelled. 

This  Act  of  the  Legislature  can  only  be  considered  as  one  of  remission,  or 
liberality,  on  the  part  of  the  State,  to  the  defendant  and  his  securities,  and  a 
renunciation  of  all  right  to  interest  at  the  rate  of  two  per  cent,  per  month,  given 
by  the  statute.  This  view  is  confirmed  by  the  consideration  that  the  interest,  at 
the  rate  of  two  per  cent,  per  month,  is  in  tfie  nature  of  a  penalty,  and  is  severe 
and  ruinous  in  its  continued  monthly  impositions,  and  that  its  allowance  would 
be  totally  inconsistent  with  the  liberal  intention  of  the  State,  plainly  manifested 
by  the  Act  of  the  Legislature.  The  judgment  is,  therefore,  correct  in  rejecting 
the  penal  interest  of  the  statute,  on  the  sum  of  86,983  94,  declared  by  the  Act 
to  be  due. 

The  sureties,  as  appellants,  have  filed  an  answer  to  the  appeal,  and  prayed  that 
the  judgment  be  entirely  reversed,  and  for  one  in  their  favor. 
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SiAw  The  ground  on  which  they  rely  for  a  reversal  of  the  judgment  ib,  that  tlie  State 

Lkkik.  has,  by  the  provision  contained  in  the  third  section  of  the  Act  of  the  16th  of 
March,  1854,  impaired  or  destroyed  their  right  of  recourse  upon  the  propoiy  of 
the  principal  debtor,  for  the  reason  they  are  required  to  he  satisfied  with  ike  price 
at  which  the  debtor's  property,  on  which  the  State  had  a  mortgage,  had  been 
sold,  and  that  the  evidence  shows  a  sale  of  the  property  under  a  judgment  bear- 
ing a  judicial  mortgage,  subsequent  to  the  mortgage  of  the  State,  If  the  property 
of  the  principal  debtor  had  been  sold  under  the  judgment  bearing  the  junior 
mortgage,/or  less  than  the  amount  for  which  the  sureties  were  bound,  and  they  had 
been  tftereby  injured,  by  a  release  of  the  State's  mortgage,  the  objection  would  per- 
haps be  well  taken ;  but  the  evidence  shows,  and  it  is  not  disputed,  that  on  the 
day  the  Act  of  the  Legislature  was  passed,  the  purchasers  of  the  property  owed, 
on  account  of  its  purchase,  the  sum  of  87,155  96,  exceeding  by  9167  02  the 
amount  declared  in  the  first  section  of  the  Act  to  be  due  on  the  bond.  It  is,  there- 
fore, evident,  that  there  was  nothing  in  the  provision  in  the  third  section  of  the 
Act,  or  of  its  execution,  prejudicial  to  ih£  rigfUs  of  the  suretiest  and  that  the  ob- 
jection which  they  make  does  not  come  within  the  reason  of  the  rule  which 
releases  a  surety  when  the  creditor  has  done  an  act  which  deprives  him  of  the 
power  of  subrogating  the  surety  to  all  his  rights  of  action,  mortgage  and  privi- 
lege against  the  principal  debtor.  It  is,  besides,  most  apparent  from  the  tenor  of 
the  Act  itself,  that  it  was  not  the  intention  of  the  Legblature  that  the  State's 
right  of  recourse  against  the  sureties,  or  the  recourse  of  the  sureties  against  the 
principal  debtor,  or  his  property,  should  be  in  any  wise  impaired  or  destroyed. 
This  ground  of  objection  is,  therefore,  not  tenable. 

M,  Ryan,  one  of  the  sureties,  pleaded  in  compensalion  of  the  demand  against 
him,  a  claim  for  three  thousand  dollars,  alleged  to  be  due  him  by  virtue  of  a 
retainer  and  professional  services  rendered,  in  the  matter  of  claims  to  a  lai^ 
amount,  due  the  State.  The  attorney  representing  the  plaintiff  objected,  on  the 
trial,  to  the  introduction  of  testimony  in  support  of  the  claim,  on  the  ground, 
among  others,  that  it  was  unliquidated,  and  could  not  be  opposed  in  oompensatiou 
.to  the  plaintiff's  liquidated  demand.  The  objection  was  overruled,  the  testimony 
received,  and  the  sura  of  five  hundred  dollars  allowed  the  surety  on  his  claim  in 
compensation. 

The  District  Judge  erred.  The  objection  to  the  testimony  was  well  taken  un- 
der the  pleadings.  The  plaintiff's  demand  was  a  liquidated  debt,  and  the  unliqui- 
dated claim  of  the  surety  could  not  be  opposed  in  compensation  of  it.  The  plain- 
tiff was,  besides,  the  State,  and  could  not  be  sued  by  the  surety  on  his  claim, 
either  directly  or  indirectly. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  as  far  as  it  decrees  to  M.  Ryan  the  sum  of  five  hundred  dollars  on 
his  claim  in  compensation,  and  the  judgment  so  amended  be  in  other  respects 
affirmed,  with  costs  in  both  courts. 
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J.  F.  Crawford  u   L.  C.  &  C.  J.  Puckett. 

An  instrument  of  writing  conveying  a  titlo  to  slavos  in  which  the  grantor  uses  the  expressions, 
"ffiw  and  bequeath,'^  whenrollowed  by  a  delivery  of  the  property,  will  bo  considered  a  donation 
inter  vivot. 

Where  a  father,  in  the  State  of  Arkansas,  niade  a  donation  of  slaves  to  "  <Ac  hein  qf  his  ioUy"  the  son 
then  living  and  receiving  the  delivery  of  the  property— fildd :  That  it  was  a  valid  donation  to  the 
minor  child  of  the  son,  then  in  existence,  who,  as  presumptive  heir,  received  the  benefit  of  the  do- 
nation, and  that  hit  father,  acting  merely  in  a  fiduciary  capacity,  coald  not  alienate  the  pfoperty  to 
the  prejudice  of  the  rights  of  his  minor  child. 

In  a  common  law  State  where  slaves  are  personal  property,  a  gift  by  parol,  fbllowed  by  delivery,  con- 
fers a  valid  title. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
/.  D.  WatkinSf  for  plaintifif  and  appellant.    /.  G,  Campbell,  for  defendant. 

VooRHiEs,  J.  The  plaintiff,  as  guardian  of  the  minor  children  of  William 
George,  and  of  his  deceased  wife,  Frances  Yeager,  sets  up  title  to  several  slaves, 
in  the  possession  of  the  defendants  and  purchased  by  them  from  William  George 
himself. 

The  slaves  in  controversy  were  formerly  the  property  of  Bazil  George,  the 
lather  of  William  George ;  and  the  former  delivered  possession  of  these  slaves 
to  the  latter,  upon  execution  of  the  following  instrument  of  writing,  to  wit : 
"  December  20th,  1843 — Arkansas  State,  Ouachita  county. 

"  Know  all  men  by  these  presents,  that  I,  Bazil  George,  of  the  county  and 
State  aforesaid,  do  this  day  give  and  bequeath  unto  the  heirs  of  William  George, 
in  the  county  and  State  aforesaid,  the  following  negroes,  to  have  and  to  hold  for- 
ever, as  their  property  :  Hampton,  26  years  old,  and  Esther,  his  wife,  20  years 
old,  and  Levy,  their  child,  six  months  old — in  the  presence  of  the  undersigned 
witnesses.    Whereunto  I  set  my  hand. 

(Signed)  "  Bazil  George. 

"  Witnesses :  Abner  Yeaoer,  M.  T  eager,  John  Stanford." 

The  defendants'  counsel  contends  that  this  is  not  a  donation  inter  vivos,  but  a 
last  will  and  testament,  because  of  the  terms  used,  give  and  bequeath.  It  is 
evident,  however,  that  the  donor  took  at  the  time  quite  a  different  view  of  this 
matter,  for  not  only  was  the  deed  followed  by  a  delivery  of  the  property  donated, 
bat  the  deed  itself  was  thereupon  recorded  in  accordance  with  the  laws  of  Ar- 
kansas, with  regard  to  acts  inter  vivos. 

It  is  further  contended,  that  this  deed  of  gift  is  null  and  void,  on  account  of 
uncertainty  as  to  those  who  are  the  grantees  ;  and  also  because  the  pretended 
donees  were  not  in  esse  at  the  time  of  its  execution. 

The  last  objection  is  met  with  the  fact,  which  appears  upon  record,  that  one 
of  the  minors,  represented  in  this  case,  was  living  at  the  time  of  the  execution 
of  the  deed.  So  that,  however,  invalid  as  to  the  others  the  gift  may  have  been 
for  want  of  parties,  it  had  the  desired  efifect,  by  vesting  the  whole  title  in  the 
donee  then  in  existence.  It  did  not  behoove  the  defendants'  vendor,  William 
George,  to  avail  himself  of  this  defect,  as  he  was  acting  merely  in  a  fiduciary 
capacity,  and  the  defendants  themselves  cannot  now  claim  any  better  right  than 
their  vendor. 

As  William  George  had  at  the  time  a  child,  who  was  his  presumptive  heir. 
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Cjuwfou)  aad  as  the  slave  was  delivered  to  the  fonner  for  the  purpose  of  poeseamng  it  for 
Pccurr.  the  benefit  of  his  heirs,  it  is  not  conceived  in  what  respect  there  is  any  nnoer- 
tainty  as  to  the  parties  intended  to  be  the  recipients  of  the  donor's  liberality. 
The  only  possible  uncertainty  was,  whether  the  gift  was  made  simply  to  the  fir- 
ing child  of  William  George,  or  to  all  his  children,  born  and  unborn ;  but  as  the 
law  discountenances  dispositions  of  the  latter  character,  we  must  conclude  that 
the  donor  meant  the  living  heir  or  child.  It  is  true,  that  nemo  est  hares  viventis ; 
but  '*  he  who  i^  the  nearest  relation  to  the  deceased,  capable  ot  inheriting,  is  pre- 
sumed to  be  the  heir,  and  is  called  presumptive  heir.  This  quality  is  given  to 
him  before  the  decease  of  the  person  from  whom  he  is  to  inherit,  aa  well  as  aft«r 
the  opening  of  the  succession,  until  he  has  accepted  or  renounced  it."  C.  C. 
876. 

By  using  the  expression  tlu  heirs  of  William  George,  the  donor  pointed  to  the 
children  who  were  his  presumptive  heirs.  No  greater  oertunty  can  be  required 
in  pointing  out  the  parties  for  whom  a  liberality  is  intended.  11  La.  431,  TkeaU 
V.  JTuall;  2  Bob.  438,  Succession  of  Mary;  3  An.  494,  Fisk  v.  Fisk;  17  La. 
Milne  v.  Milne. 

Besides,  slaves  being  considered  in  the  common  law  States  as  personal  prc^iertv, 
may  be  given  by  parol.  We  must,  therefore,  suppose  that  the  title  of  the  minor 
was  perfected  by  the  delivery.  William  George,  having  accepted  the  delireiy  of 
the  slaves  for  the  benefit  of  his  heirs,  could  not  be  permitted  to  allege  the  nulli- 
ty of  the  act,  so  as  to  deprive  them  of  property  delivered  and  entrusted  to  him 
for  their  benefit. 

The  plaintiff,  in  his  representative  capacity,  is  entitled  to  recover  the  slaves  iu 
question,  together  with  the  value  of  their  services,  since  the  institution  of  this 
suit,  to  wit,  from  the  8th  day  of  September,  1857.  The  value  of  the  services  of 
the  boy  Hampton,  is  shown  to  be  worth  twelve  dollars  per  month,  and  those  of 
the  negro  woman  Esther,  four  dollars  per  month  ;  but  on  the  other  hand,  it  ap- 
pears that  the  services  for  keeping  and  raising  the  children,  are  worth  the  soa 
of  four  dollars  per  month. 

The  defendants  are  entitled  to  recover  from  their  warrantor,  William  George^ 
the  amount  of  the  purchase  money  ;  a  restitution  of  the  fruits  which  were  awarded 
to  the  plaintifis ;  and  such  damages  as  may  be  proven,  together  with  costs.  C. 
0.  2482. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  court  bdow  be 
avoided  and  reversed  ;  that  the  plaintiff  do  have  judgment  against  the  defen- 
dants for  the  slaves  Hampton  and  Esther,  with  their  increase,  to  wit,  Fdix,  Fctiing, 
Mary,  Minerva,  Margaret,  Levy  and  Sabia ;  that  the  defendants  do  pay  to  the 
said  plaintiff,  the  hire  of  these  slaves,  at  the  rate  of  one  hundred  and  forty-four 
dollars  per  annum,  from  the  8th  day  of  September,  A.  D.  1857,  eighteen  hun- 
dred and  fifty-seven,  until  delivery  of  possession  of  said  slaves  to  said  plain- 
tiff. It  is  further  ordered,  that  the  defendants  do  have  judgment  against  WU- 
liam  George,  for  the  sum  of  two  thousand  dollars,  with  legal  interest  from  the 
18th  day  of  November,  A.  D.  1850,  until  paid ;  and  that  they  do  further  recover 
of  him  the  amount  decreed  to  be  paid  by  them  to  the  plaintiff  for  the  hire  of 
the  slaves ;  the  appellees  paying  the  costs  of  appeal. 
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State  v.  The  Heirs  of  W.  R.  Leckie,  and  his  Sureties. 


14 
44 


The  beneficiary  heir  cannot  stand  in  Judgment  tor  the  saccession.  14    64 1 1 

Where  the  suocession  is  accepted  with  the  benefit  of  inventory,  the  appointment  of  an  administrator  be-  .iL-i^l 

comes  necessary,  except  when  the  heirs  are  all  minors  represented  by  a  tator,  which  esse  is  made 
an  exception  to  the  general  rule,  the  tutor  having  the  right  to  administer,  If  the  creditors  do  not  re- 
quire the  appointment  of  an  administrator. 
Where  a  suit  is  improperly  brought  against  the  beneficiary  heir  as  such,  for  a  debt  of  the  succession, 
and  is  dismissed  on  the  exception  of  the  heir,  leave  should  be  granted  to  the  plaintiff  to  amend,  by 
making  the  proper  parties. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cullom,  J. 
T.  C.  Manning,  for  plaintiff  and  appellant.    Mercer  Canfield,  for  defen- 
dant. 

Merbick,  C.  J.  The  proceeding  in  this  case  was  commenced  by  role  against 
the  representatives  of  WUliam  R,  Leckie  and  his  sureties,  for  defalcations  in  the 
collection  of  the  taxes  of  1846.  The  suit  having  been  compromised  under  an 
Act  of  the  Legislature  as  to  the  sureties,  is  now  before  us  as  an  appeal  taken  by 
the  State  from  a  final  judgment  rendered  in  favor  of  the  defendants,  on  the  plea 
of  prescription. 

The  first  question  presented  by  the  record  is,  the  exception  to  the  action  on  the 
part  of  the  heirs,  on  the  ground  that  they  have  not  accepted  the  succession  of 
the  deceased  purely  and  simply,  but  only  with  the  benefit  of  inventory,  and  pray- 
ing that  an  administrator  may  be  appointed. 

W.  R.  Leckie  has  been  dead  some  years.  He  left  seven  children,  four  majors 
and  three  minors.  The  right  of  the  heirs  to  accept  the  succession  with  benefit  of 
inventory,  is  not  questioned  by  the  State.  But  it  is  argued  that  the  suit  can  be 
maintained  against  the  beneficiary  heir,  and  that  it  is  not  essential  that  an  ad- 
ministrator shall  be  appointed. 

The  object  of  the  suit  is  to  obtain  a  judgment  against  the  succession.  Can 
the  beneficiary  heirs,  as  such,  stand  in  judgment  for  the  succession  ?  Have  they, 
as  such,  the  detention  of  the  effects  of  a  succession  ?  Can  they  acknowledge 
debts  ?  It  appears  to  us,  under  our  present  jurisprudence,  the  answers  to  these 
questions  must  be  in  the  negative.  The  Civil  Code  and  Code  of  Practice  con- 
template the  appointment  of  an  administrator,  in  the  case  the  succession  is  ac« 
cepted,  with  the  benefit  of  inventory.    C.  C.  1030, 1042 ;  C.  P.  974,  982. 

This  administrator,  thus  appointed,  must  give  bond  and  take  an  oath  of  office, 
and  thus  he  becomes,  qxiasi,  an  officer  of  court,  subject,  in  certain  cases,  to  the 
summary  rules  and  motions  of  parties  and  the  penalties  denounced  by  law.  This 
could  not  be  the  case  if  the  beneficiary  heirs  could  administer  without  these  for- 
malities. 

As  the  law  gives  one  or  more  of  the  beneficiary  heirs  preference  in  the  admin- 
istration, and  confers  upon  them,  by  such  appointment,  a  power  over  the  estate, 
80  also  the  extra  judicial  action  of  the  beneficiary  heir  of  age,  who  should  at- 
tempt to  acknowledge  debts,  collect  revenues  and  debts  by  suit  or  otherwise,  and 
administer  the  estate,  would  be  liable  to  misconstruction  and  would  end  in  charg- 
ing him  as  unconditional  heir. 

Where  all  the  heirs  are  minors,  represented  by  the  tutor,  this  reasoning  has 
not  the  same  force,  and  the  case  is  made  an  exception  to  the  general  rule,  if  the  t 

g£  Digitized  by  VjUOQ IC 


^2  SUPREME  COURT  OP  LOUISIANA. 

Sr^n  creditors  do  not  reqaire  the  appointment  of  an  administrator.  See  2  An.  464 
i^in         Bryan  v.  Atcfiison ;  3  An.  502  ;  Phillip's  Dig.  p.  3,  sec.  8. 

It  seems  to  us  quite  clear,  that  the  exception  of  the  defendants  to  their  capa- 
city to  stand  in  judgment,  ought  to  have  been  maintained. 

The  dismissing  of  the  suit  as  to  the  beneficiary  heirs,  will  not  prevent  the 
plaintiff  from  proceeding  to  make  the  proper  parties. 

A  final  decree  in  fnvor  of  the  defendants  was  erroneous,  as  we  have  already 
shown  that  they  did  not  properly  represent  the  succession. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  the  suit  be  dismissed  as  to 
the  said  defendants,  the  beneficiary  heirs  of  said  W.  R.  Leckie,  deceased,  without 
prejudice  to  the  right  of  the  State  to  amend,  by  making  the  proper  parties. 


W.  0.  Winn  r.  W.  W.  Brown  et  al. 

Thesarviving  widow  of  R.  W.  suld  atractof  land  belonging  to  the  oommanity,  of  which  properlj 
her  minor  children  owned  an  undivided  liaif.  The  Rale  was  made  by  the  mother  for  herself,  and  ao 
tutrix  of  her  minor  children,  and  with  full  warranty.  In  a  suit  by  one  of  the  children  to  recovtr 
his  portion  of  the  property  from  one  holding  under  a  title  flrom  his  mother's  vendee — Hdd :  lliai 
although  the  defendant  tuui  not  obtained  a  subrogation  to  his  vendor's  rights  of  warranty  against  the 
mother  of  plaintiff,  the  acUon  could  not  be  maintained,  the  fact  of  the  price  oS  the  property  havn^ 
gone  into  the  succession  of  the  mother,  of  which  the  plaintiff  was  heir,  making  it  against  good  coo- 
science  for  him  to  recover. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
W,  B,  Lewis,  for  plaintiff.    J.  B,  Smith,  for  defendant. 

Merrick,  G.  J.  "  This  is  a  petitory  action,  in  which  the  plaintiff  seeks  to  re- 
cover from  the  defendants,  the  undivided  halt  of  a  certain  plantation  or  tract  of 
land. 

"  Plaintiff  avers  that  he  is  the  sole  surviving  heir  of  Richard  Winn,  late  of  the 
parish  of  Rapides.  That  said  Richard  Winn  owned,  during  his  life-time,  the 
undivided  half  of  said  land.  That  said  Richard  Winn  sold  the  same  to  Daniel  R. 
H(ypkim,  on  the  28th  day  of  December,  1838,  on  certain  terms  of  credit ;  and  on 
the  2d  day  of  November,  1840,  Hopkins  sold  it  to  B,  B.  BrazeaU,  who,  being 
already  the  owner  of  the  other  half  thereof,  became,  by  said  sale,  the  sole  owner  of 
the  whole  tract.  That  on  the  15th  day  of  November,  1841,  he  sold  the  whole 
property  to  one  Samuel  Quarles,  on  certain  credit,  and  transferred  the  notes  of 
said  Quarks  to  petitioner's  mother,  who  by  the  death  of  his  father,  became  the 
natural  tutrix,  and  was  co-tutor  with  James  N.  T.  Richardson,  (with  whom  she 
intermarried,)  of  himself  and  his  sister  Ann  T.  Winn,  who  has  since  died. 

"  That  said  transfer  of  notes  was  in  payment  of  the  debt  due  to  said  Richard 
Winn,  for  the  price  of  said  property,  which  was  a  community  debt  due  to  his 
mother,  to  himself,  and  to  his  sister — one-half  to  his  mother,  and  the  other  half 
to  himself,  in  his  own  right  and  as  heir  of  his  sister. 

"  Plaintiff  further  avers,  that  his  said  mother  and  her  husband,  Janus  N.  T. 
Richardson,  acting  in  right  of  his  said  mother,  as  owner  of  one-half  of  said  claim, 
and  as  co-tutors  of  himself  and  sister,  and  under  and  by  virtue  of  the  advice  of 
a  family  meeting,  took  all  of  said  land,  together  with  a  number  of  slaves,  and 
personal  property  from  said  Quarles,  in  payment  of  said  community  debt,  and 
whereby  the  undivided  half  thereof  became  the  property  of  himself  and  sister, 
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and  which  is  evidenced  by  an  act  of  sale,  or  giving  in  payment,  passed  on  the  2d         ^"« 
day  of  March,  1846. 

**  Plaintiff  finally  avers,  that  W,  W,  Brown^  Tally  Brown  and  Daniel  Brown, 
have  taken  illegal  possession  of  said  land,  and  that  they  are  bound  to  account  for 
the  frnits  and  revenaes,  which  are  reasonably  worth  ten  thousand  dollars.  He 
pra3r3  that  defendant  be  decreed  to  deliver  up  the  undivided  half  of  said  land,  and 
for  judgment  against  them  for  the  sum  of  ten  thousand  dollars,  for  fruits  and 
revenues." 

The  defendant,  among  other  defences  to  the  action,  pleaded  the  exception,  that 
the  plaintiff,  as  heir  to  his  mother,  the  vendor  of  Qttarles,  was  bound  in  warranty 
and,  therefore,  could  not  recover. 

To  this,  plaintiff  replies :  The  defendant  claims  title  by  virtue  of  a  sale  from 
Quarles  to  him.  In  this  act  of  sale  there  is  no  subrogation  to  Quarles'  action 
and  demand  in  warranty,  and,  therefore,  defendant  cannot  avail  himself  of  it  as 
a  means  of  defence.  It  is  true,  as  contended  for  by  plaintiff,  that  it  has  been 
held,  that  *'  a  vendor  who  has  not  taken  an  express  subrogation  of  his  vendor's 
right  of  warranty,  cannot,  in  case  of  eviction,  maintain  an  action  of  warranty 
against  the  vendor  of  his  vendor." 

What  the  defendant  seeks  to  do  in  this  case,  is  quite  dififerent.  It  is  to  avail 
himself  of  a  fact  as  a  defence  to  an  action.  He  demands,  strictly  speaking,  noth- 
ing in  warranty  against  the  plaintiff,  but  affirms  the  existence  of  a  fact  which 
makes  it  against  good  conscience  for  the  plaintiff  to  recover.  It  is  that  plain- 
tiff's mother  expressly  covenanted  to  warrant  the  title  of  QuaWes,  and  if  she  did 
not  pay  the  one-half  of  the  price  to  the  pfauntiff,  or  for  his  benefit,  it  is  still  in 
her  succession,  and  plaintiff  has  found  the  price  therein,  and  is  so  much  the  richer 
by  it  As  Quarles,  if  cited  in  warranty,  could  have  availed  himself  of  this  fact, 
as  a  defence  to  the  action,  so  his  vendee  also  may  use  it  as  a  shield  to  protect  his 
title.  For  it  is  immaterial,  whether  the  facts  which  the  defendants  urges  by  way 
of  a  defence  to  the  action,  are  furnished  by  the  vendor,  after  a  demand  in  war- 
ranty, or  after  a  simple  verbal  notice,  or  are  discovered  by  the  possessors  of  the 
property  without  any  assistance.    C.  €.  2494 ;  C.  P.  388  ;  2  Bob.  196. 

The  exception  ought  to  have  been  maintained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  ;  and  it  is  now  ordered,  adjudged  and 
decreed  by  the  court,  that  there  be  judgment  in  favor  of  defendants,  with  costs 
of  both  courts. 


Alexander  Hale  v.  Nathaniel  Saunders.  LJi  52 

106   577 

(106  m 

When  platnUfr  propounds  interrogatories  on  facts  and  articles  to  defendant,  and  in  his  answer 
he  admits  only  a  part  of  the  demand,  plaintiff  may  take  a  nonsuit,  or  discontinue  the  suit  as  to  the 
residue. 

Plaintiff  has  the  right  to  discontinue  the  whole  or  any  portion  of  his  demand,  so  long  as  there  is  no 
reconventional  demand  filed  by  defendant. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cullom,  J. 
W.  P.  Shropshire  and  Hyman  A  Cazabat,  for  plaintiff.     W,  B.  and  /.  C. 
Lewis,  for  defendant  and  appellant. 
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Hals  Merrice,  C  J.    The  plaintiff  bronght  suit  against  the  defendant  for  $1013, 

SAciTDnfl.       for  cotton  shipped  and  sold  by  him  daring  the  years  1854, 1855  and  1856. 

The  plaintiff  annexed  the  accoants  of  certain  sales  rendered  Saunders  by  his 
merchants  in  New  Orleans,  and  interrogated  him  as  to  his  indebtedneas  to  the 
plaintiff  under  them.  Saunders  admitted  only  a  part  of  the  accoants  of  sales  pro- 
duced, to  be  sales  of  Hale's  cotton. 

The  plaintiff  thereupon  proposed  to  take  a  judgment  of  nonsuit  or  diacontinae 
as  to  the  residue  of  his  demand.  This  being  objected  to  by  defendant's  coanael, 
and  the  objection  being  sustained  by  the  court,  plaintiff  excepted.  Judgmeat 
was  rendered  in  his  &vor  for  only  $368  29,  and  he  appeals. 

We  are  of  the  opinion,  that  the  plaintiff  had  the  right  to  discontinue  the  whole 
or  any  portion  of  his  demand,  so  long  as  there  was  no  reconventional  demand  fikd 
by  the  defendant.  The  unsatisfactory  or  even  adverse  answers  of  the  defoidant 
to  the  interrogatories  propounded  by  this  plaintiff  were  only  evidence,  and  if  the 
plaintiff  supposed  he  could  supply  the  defects  of  such  evidence  or  rebut  the  same, 
he  had  the  right  to  dismiss  his  demand  in  order  to  renew  his  suit  for  sach  portioa 
of  his  claim  under  more  favorable  circumstances. 

The  defendant  and  appellee  urges  the  plea  of  prescription  in  this  court.  But 
we  have  not  found  any  answer  praying  for  an  amendment  of  the  judgment  in  las 
favor.  TVe  cannot,  therefore,  consider  the  plea,  so  far  as  it  applies  to  the  portioa 
of  plaintiff's  demand  insisted  on  and  in  judgment.  As  to  the  residue  of  plaintiff  s 
demand,  the  plea  of  prescription  cannot  prevent  plaintiff  from  dismissing  the 
same. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  jndgmait 
of  the  lower  court  be  amended,  so  as  to  dismiss  all  of  plaintiff's  demand  contained 
in  his  petition,  as  in  case  of  a  nonsuit,  except  the  account  of  sales  of  the  18th  of 
Januaay,  1854,  of  two  bales  of  cotton  marked  A  N  ;  the  account  of  sales  of  four 
bales  of  cotton,  20th  March,  1856,  and  of  one  bale  of  cotton  of  date  July  26, 
1856,  amounting  in  the  aggr^;ate  to  the  sum  of  $368  29  ;  and  it  is  farther  or- 
dered, adjudged  and  decreed,  that  the  judgment  of  the  lower  court  so  amended  be 
affirmed,  the  defendant  paying  the  costs  of  the  appeal 
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Succession  of  John  Twibill. 

The  aaroty  of  the  liqaidator  appointed  to  admiaister  the  afblra  or  a  commorcial  partnershtp  which  has 
been  diaaolyed  by  the  death  of  one  of  the  partnerrt,  cannot  file  an  account  In  the  sacceeslon  of  such 
deceased  partner,  of  the  administration  of  his  principal,  with  the  view  of  obtaining  his  discharge 
from  liability  as  surety. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Durant  dt  Homor,  for  appellant.    M.  Chrivot,  for  appellee. 

Merrick,  C.  J.  The  appeal  in  this  case  is  taken  by  the  sureties  of  William 
Atkins,  from  a  judgment  denying  their  right  to  file  an  account  in  the  succession 
of  John  TwibilL 

The  counsel  for  appellant  state  their  case  as  follows,  yiz  : 

"  The  commercial  partnership  of  IwtbUl  6t  Atkins  was  dissolved  by  the  death 
of  John  Twibill,  on  the  28th  of  April,  1856.  William  Atkins  petitioned  for  the 
liquidation  and  settlement  of  the  partnership,  which  was  granted  to  him,  contra- 
dictorily with  TwihilVs  widow,  on  his  giving  bond  and  security  in  the  sum  of 
310,000,  on  the  21st  of  May,  1856.  Atkins'  securities  were  James  Mcintosh,  John 
Thompson,  and  George  Purvis,  the  appellants. 

•*  On  the  2d  of  November,.  1856,  Atkins  died,  and  John  M.  Desmarest  was  ap- 
pointed his  administrator.  He  found  the  succession  and  the  partnership  matters 
of  TwUnll  A  Atkins  inextricably  involved  with  each  other. 

•'  On  the  11th  of  June,  1857,  he  filed  his  tableau  in  Atkins'  succession.  On  the 
same  day,  in  TwibilVs  succession,  he  filed  a  full  tableau  and  account  of  the  liqui- 
dation of  the  partnership  of  TwibUl  dt  Atkins,  and  a  few  days  afterwards  he  made 
the  sureties  of  Atkins  r^ular  parties  to  the  proceedings. 

"  The  attorney  for  absent  heirs  and  the  attorney  of  the  widow  of  Twibill  de- 
nied the  right  of  Atkins*  administrator  to  file  any  account  of  the  liquidation  of 
the  partnership.  The  Judge  sustained  their  exception,  and  dismissed  the  ta- 
bleau. 

"  One  of  the  creditors  of  Twibill  d  Atkins  ruled  Atkins'  administrator  for  an 
account  or  tableau  of  the  partnership  affairs,  on  the  15th  of  September,  1857. 

*'  Atkins'  administrator  excepts,  and  says  that  the  court  has  already  decided 
that  he  has  no  right  to  file  an  account ;  '<  that  while  such  judgment  kists,  respon- 
dent ought  not  to  be  held  to  file  any  account,  as  it  would  be  inconsistent  and  un- 
just to  deny  his  right  to  file  an  account,  and  then  to  compel  him  to  file  one.  But 
should  the  court  think  he  can  now  be  called  upon  to  file  an  account,  which  he  is 
perfectly  willing  to  do,  then  he  says  he  has  no  other  account  to  give  than  the  one 


«  The  three  foUowliig  decisiona  were  omitted  in  their  proper  plaooo. 
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^^^B^ov  09    already  presented  by  him,  and  which  he  prays  may  be  taken  as  a  part  of  his  eh- 
swer. 

^*  This  rule  was  made  absolute,  the  accoant  was  filed,  and  the  same  formalities 
and  notices  to  creditors  and  others  interested  were  gone  throogh  witii,  and  tbe 
same  result  attained,  to-wit :  a  r^ular  judgment  of  homologation  without  opposi- 
tion, except  from  the  attorneys  of  TwibilVs  widow  and  absent  heirs,  who  again 
denied  the  right  of  Atkins'  administrator  to  file  any  account  of  the  liquidation  and 
settlement  of  the  partnership,  But  although  the  lower  Judge  had  ordered  tbe 
account  to  be  filed,  no  doubt  through  error,  he  sustained  the  exception,  dismissed 
the  tableau,  and  annulled  all  proceedings  on  the  rule  taken  by  the  creditor.  Tbis 
was  on  the  26th  of  November,  1857. 

"  On  the  4th  of  December,  1857,  the  securities,  adopting  the  administrator's 
account,  filed  their  petition  in  the  succession  of  Twt'bill,  and  with  it  the  said  a^ 
count,  setting  forth  the  forgoing  facts,  and  praying  its  homologation  and  their 
final  discharge  from  all  liability  as  sureties  of  WiViam  Atkins,  as  liquidating  part- 
ner of  Tivibill  ^  Atkins. 

"  The  attorneys  of  TwibilVs  widow  and  absent  heirs  denied  the  right  of  tbe 
sureties  to  file  an  account  of  the  liquidation  of  the  partnership  ;  and  from  a  judg- 
ment sustaining  their  exception  and  dismissing  the  sureties'  petition  and  their 
account,  this  appeal  has  been  taken." 

It  thus  appears,  that  Desmarest  represents  the  succession  of  Atkins  as  adminis- 
trator ;  and  he  having  foiled  in  his  efforts  to  intrude  an  accoant  upon  the  muso» 
sion  of  Twibdl,  of  Atkins'  administration  as  liquidator  of  the  partnership  affairs, 
the  sureties  of  Atkins  now  attempt  to  do  what  was  refused  the  representative  of 
their  principal. 

The  action  is  founded  upon  a  misapprehension  of  tlie  rights  of  the  sureties  and 
administrators  of  successions. 

As  between  themselves  and  the  creditor,  mreties  have  no  claims,  until  they  are 
sued  or  have  paid  the  debt.  If  sued,  they  are  entitled  to  the  pleas  of  discnssioa 
and  division ;  and,* on  payment  of  the  debt,  to  a  subrogation  to  the  action  and 
rights  of  the  creditor.    0.  C.  3014,  3015,  3018,  3030 ;  12  An.  8. 

As  between  the  principal  debtor  and  surety  even,  the  latter  has  no  claim  until 
he  has  paid  the  debt,  or  until  one  of  the  conditions  of  Art.  3026  C.  C.  has  bap- 
pened.     Taylor  v.  Drane,  13  L.  R.  62  ;  Mudd  v.  Rogers,  10  An.  648. 

Aside  from  the  irr^ularity  of  filing  an  account  for  a  succession  they  do  not 
represent,  how  then  can  the  sureties  of  the  debtor  of  a  succession  undertake  to 
file  an  account  in  such  succession,  already  represented  by  iU  proper  curator,  con- 
cerning matters  about  which  they  have  not  yet  acquired  any  legal  rights  ?  See 
C.  P.,  Art.  15,  and  Succession  of  Rachel,  12  An.  717. 

If  their  principal  is  not  the  debtor  of  such  succession,  but  on  the  contrary,  tbe 
creditor  of  that  succession,  it  is  most  manifest  that  the  condition  upon  which  tbe 
accessory  obligation  of  the  surety  was  to  be  founded,  has  failed.  C.  C.  3004, 
3006. 

The  judgment  of  the  lower  court  was,  therefore,  fully  sustained  by  law. 

Judgment  affirmed. 

Buchanan,  J.  I  adopt  the  following  opinion,  written  by  Judge  Spofford,  as 
my  concurring  opinion  in  the  case  of  the  Succession  of  John  TwibiU: 

"  1  agree  with  the  Dbtrict  Judge  in  regarding  as  wholly  irregular  the  intrusion 
of  the  sureties  of  Atkins,  liquidator  of  TwibiU  4t  Atkins,  into  the  succession  of 
TwibiU,  against  the  will  of  the  lawful  curator,  to  file,  as  belonging  to  thai  sao- 
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cession,  an  account  of  one  Desmarest,  who  was  only  administrator  of  Atkins'    succwioii  ot 
estate,  and  a  mere  intermeddler  in  the  partnership  affairs,  withoat  notice  to  the 
representatives  of  TwihiU, 

"  When  these  sureties  are  attacked  by  TwihilVs  succession  for  the  gestion  of 
their  principal  or  liquidator,  it  will  be  time  for  them  to  show  that  it  has  not  been 
injurious  to  the  estate  of  Twibill" 


L.  Elkin  &  Co.  r.  New  York  &  New  Orleans  Steamship  CoifPANr. 

When  goods  shipped  on  rrcighlare  dAmogod  by  water,  go  as  to  bo  valueless  and  unsalable,  the  ship- 
per is  not  bound  to  sond  them  to  auction  to  bo  sold,  as  a  prerequisite  to  his  right  of  action. 

Either  party  has  a  right  to  require,  in  such  case,  a  sale  by  auction,  and  the  expenses  will  form  part  of 
thecost«. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Hunt  <&  DenagrCf  for  plaintiff.     Singleton  it  Clacks  for  defendants. 

Buchanan,  J.  The  plaintiff  had  judgment  in  the  District  Court  for  the  value 
of  goods  shipped  on  board  the  defendants'  vessel,  on  freight,  and  which  were 
damaged  by  water,  as  testified  by  several  witnesses,  to  such  an  extent  as  to  render 
them  entirely  valueless.   . 

Defendants  appeal  from  the  judgment,  and  rely  upon  the  case  of  Henderson  i& 
Gaints  v.  Ship  Maid  of  Orleans,  12th  An.  352 ;  in  which  case  plaintiff  were 
nonsuited,  because  they  had  not  ascertained,  by  an  auction  sale  the  difference  be- 
tween the  invoice  price  of  the  goods  shipped,  and  their  value  as  delivered.  The 
distinction  to  be  made  between  the  case  cited  and  the  present  is,  that  in  the  for- 
mer, the  goods  were  proved  to  have  some  value  (say  30  or  40  per  cent,  of  the 
invoice  price)  at  the  port  of  delivery ;  whereas,  in  the  latter,  the  goods  are  proved 
to  have  been  culled  over,  and  the  suit  is  instituted  only  for  that  portion  which 
the  witnesses  prove  to  be  entirely  valueless  and  unsalable.  In  such  a  case,  it 
seems  unreasonable  to  require  of  plaintifl&  the  useless  expense  of  sending  the 
goods  to  auction,  and  advertising  them  for  sale,  as  a  prerequisite  to  the  right  of 
action.  As  we  said  in  Greenwood  v.  Cooper,  10th  An.  797,  either  party  had  the 
right  to  require  a  sale  by  auction ;  and  upon  an  application  by  defendants,  such 
an  order  might  have  been  made,  and  the  expenses  would  have  formed  part  of  the 
costs.  But  no  such  application  was  made  in  the  court  below.  The  offer  of  de- 
fendants' clerk,  of  twenty-five  cents  a  piece  for  the  damaged  window  shades,  "  to 
paper  his  house  with,"  does  not  appear  to  us  serious ;  and  cannot  be  viewed  as 
contradicting  the  testimony  of  plaintiffs'  witnesses. 

Judgment  aflirmed,  with  costs. 
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50  251  L.  Fabre  v.  R.  W.   McRae  and  A.  Provostt,  Syndic. 

In  a  8ult  for  the  recovery  of  money,  the  defendant  having  made  a  sarrender,  his  syndic  vis 
made  a  party,  and  Jadgnnent  renderod  in  favor  of  the  plaintiff— fldld ;  Hiat  it  was  irregaiar,  that  all 
further  proceedings  should  have  been  suspended,  and  the  plaintiff's  claim  cumulated  with  the  iosol 
vent  proceedings. 

APPEAL  from  the  District  Court  of  the  Parish  of  Point  Coupee,  Ratliff,  J. 
F,  N.  Farrar,  for  plaintiff.     Clark  <ft  Bayne  and  A.  ProvoAy,  for  defen- 
dants. 

Cole,  J.    This  suit  was  commenced  by  plaintiff  against  R,  W.  McRae. 

Hall,  Rodd  4t  Putnam,  intervened. 

Afterwards,  plaintiff  moved  that  A.  Provosty,  Esq.,  be  made  a  party  defendant 
to  the  suit,  on  the  ground,  that  since  the  commencement  of  the  same,  the  defen- 
dant, R.  W.  McRae,  had  made  a  surrender  to  his  creditors,  and  Provosty  had 
been  appointed  syndic. 

The  judgment  was  in  favor  of  plaintiff  against  the  interveners  and  defen- 
dant. 

The  syndic  has  alone  appealed. 

In  consequence  of  the  surrender,  any  farther  proceedings  in  this  case  ought  to 
have  been  suspended,  and  the  claim  of  plaintiff  ought  to  have  been  cumulated 
with  the  insolvent  proceedings,  and  settled  contradictorily  with  the  creditors  of 
McRae.  Astor  v.  Syndics  of  Saul  et  ah.,  4  M.  N.  S.  632  ;  Marsh  v.  Mofsk,  9 
Rob.  46  ;  Posly  v.  Weems,  4  An.  195 ;  Clark  v.  Oddie,  4  M.  N.  S.  625. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  so  &r  as  plaintiff  and  the  syndic  are  concerned,  and  that  this  cause 
be  remanded  to  the  lower  court  to  be  proceeded  with  according  to  law,  and  that 
plaintiff  pay  the  costs  of  appeal ;  and  that  the  costs  of  the  lower  court  abide 
the  final  termination  of  the  suit. 
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Hon.  a.  M.  Buchanan, 
Hon.  T.  T.  Land, 


[ 


State  v.  Slave  Charles. 

Where  a  bUtg  was  proeecated  nader  the  Act  of  1867,  "  relative  to  shtvee,"  for  having  Btrack  a  white 
man,  so  aa  to  cause  the  shedding  of  blood,  and  the  jnry  acqaitted  him  of  any  capital  oflbnce,  but 
sentenced  him  to  receive  corporal  punishment — Hdd :  lliat  the  accused,  in  such  a  case,  ts  not  de- 
barred the  right  of  appeal ;  and  that  Article  62  of  the  Constitution  of  this  State,  which  grants  the 
right  of  appeal  in  all  criminal  cases,  where  the  offence  charged  is  punishable  with  death,  or  impri- 
sonment, at  hard  labor,  does  not  make  that  right  depend  upon  the  nature  of  the  verdict,  or  the  pun 
ishment  that  may  be  inflicted  by  the  Jury,  but  upon  the  nature  and  punishment  of  the  olTenco 
charged  as  fixed  by  law. 

Sectfim  28th  of  the  Act  of  1867,  relative  to  slaves,  empowers  the  court  to  inflict  corporal  punishment, 
(iDly  when  the  accused  has  not  been  eonoidei  or  acquitted  of  an  offence  punishable  with  death,  and 
where  a  slave  has  been  acquitted  by  the  court  of  any  capital  oflbnce,  corporal  punishment  cannot 
be  inflicted  on  him. 

APPEAL  from  a  Justice's  Court  of  the  Parish  of  Franklin. 
F.  P.  ^ubbs,  District  Attorney,  for  the  State.    H.  <ft  /.  H.  Crawfwd,  for 
defendant  and  appellant. 

Cole,  J.  The  slave  Charles  was  tried  before  a  jury  of  two  Justices  of  the 
Peace  and  ten  slaveholders,  in  the  parish  of  Franklin,  charged  with  having  will- 
fdlly  and  maliciously  struck  his  overseer,  a  white  man,  appointed  by  his  owner, 
80  as  to  cause  a  shedding  of  blood. 

The  verdict  of  the  jury  acquitted  the  prisoner  of  any  capital  oflfence,  but  sen- 
tenced him  to  receive  corporal  punishment. 

The  accused  has  appealed. 

A  motion  has  been  made  by  the  District  Attorney  to  dismiss  the  appeal,. on 
the  ground  that  tiiis  court  is  without  jurisdiction,  because  the  appdlant  was  ac- 
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srin         quitted  of  the  offence  panishable  with  death,  or  imprisonment  at  hard  labor,  and 
Ghabub.       condemned  to  receive  only  corporal  punishment  by  flogging,  and  that  a  fine 
exceeding  three  handred  dollars  has  not  been  actually  imposed. 

^Jlie  Constitution  of  1852,  Article  62,  gives  appellate  jurisdiction  to  this  court 
over  all  criminal  cases  on  questions  of  law  alone,  whenever  the  offence  charged  is 
punishable  with  death  or  imprisonment  at  hard  labor,  or  when  a  fine  exoeetting 
three  hundred  dollars  is  actually  imposed. 

This  Article  does  not  render  it  necessary  for  the  right  of  appeal,  that  the  pri- 
soner should  be  found  guihy  of  an  offence  punishable  with  death,  or  imprison- 
ment at  hard  labor.  It  is  sufficient  to  authorize  the  appeal,  that  the  oBenoe 
charged  against  him  is  punishable  with  death,  or  imprisonment  at  hard  labor. 

The  right  of  appeal  equally  exists,  if  the  accused  has  been  charged  with  an 
offence  punishable  with  death  or  imprisonment  at  hard  labor,  and  has  been  fonod 
guilty  of  an  offenoe  not  so  punishable,  for  Article  62  of  the  Constitution  does  not 
make  the  right  of  appeal  depend  upon  the  nature  of  the  verdict  or  the  pnnisb- 
ment  that  may  be  inflicted  by  the  jury,  but  upon  the  fact,  whether  the  oflfeooe 
charged  is  punishable  with  death  or  imprisonment  at  hard  labor. 

The  third  section  of  the  Act  of  1857,  (p.  229,  Sess.  Acts)  punishes  with  death 
or  imprisonment  at  hard  labor  for  life,  any  slave  who  commits  the  mme  with 
which  the  appellant  was  charged.  It  is  true,  that  the  28th  section  of  the  same 
Act,  (Sessions  Acts,  1857,  p.  232)  declares,  that  in  case  the  court  shall  not  con- 
vict or  acquit  the  accused  of  an  offence  punishable  with  death,  it  shall  hare  the 
power  to  decree  the  infliction  of  such  corporal  punishment  as  it  may  consider 
deserved  by  the  prisoner. 

This  section  does  not  deprive  the  appellant  of  the  right  of  appeal,  for  the 
offence  charged  was  punishable  with  death  or  imprisonment  at  hard  Ubor  for 
life. 

The  motion  to  dismiss  the  appeal  is,  therefore,  overruled. 

The  verdict  and  judgment  of  the  court  and  jury  are  illegal. 

Section  28th,  already  quoted,  empowers  the  court  to  inflict  corporal  punish- 
ment only  when  the  court  ^  shall  not  convict  or  acquit"  the  accused  of  an  offeoce 
punishable  with  death. 

In  this  case,  the  verdict  of  the  jury  was  as  follows : 

"  We,  the  court  and  jury,  empannelled  for  the  trial  of  Charles^  a  slave,  acquit 
him  of  any  capital  ofifenoe,  and  from  motives  of  policy  and  not  from  the  justice 
of  the  case,  sentence  him  to  receive  one  hundred  and  fifty-four  lashes  by  the 
Sheriff,  but  not  so  as  to  break  the  skin  of  the  said  slave,  on  the  first  Monday  of 
September,  A.  D.  1859." 

As,  then,  the  jury  acquitted  the  prisoner  of  an  offence  punishable  with  death, 
it  had  not  the  right  to  inflict  corporal  punishment. 

The  French  text  of  section  28th,  agrees  with  our  construcUon  of  the  Engtish 
text :  "  Neanmoins  si  la  conr  ne  condamne,  ni  n'aquitte  TeBclave  accose  d'an 
crime  entrainant  la  peine  de  mort,  elle  aora  le  pouvoir  de  lui  infliger  tout  chath 
ment  corporel  qu'elle  jngera  avoir  et^  par  lui  merite." 

The  idea  of  the  legislator  seems  to  have  been,  that  when  the  evidence  was  such 
that  the  jury  were  of  opinion  that  the  accosed  was  not  absolutely  guilty  of 
the  offence  charged,  but,  still,  that  he  had  committed  an  offisnce  which  ought  to 
be  punished  in  a  lighter  form,  than  by  death  or  hard  labor,  that  then  they  should 
have  the  right  to  inflict  corporal  punisment. 

The  form  of  the  verdict  ought  to  have  been  in  sabstanoe,  that  they  neither 
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acqait  nor  convict  the  accosed  of  the  offence  charged,  but  from  the  nature  of  the         9r^n 
evidence,  it  is  proper  to  inflict  certain  corporal  punishment,  and  accordingly 
sentence  the  accused  to  receive  a  certain  amount   of  corporal  punishment,  speci- 
fying the  same. 

The  9th  section  of  the  Act  of  1855,  to  regulate  the  mode  of  procedure  in 
criminal  proceedings  relative  to  free  persons,  (Sess.  Acts  of  1855,  p.  173,  |  9,)  is 
somewhat  similar  to  section  28  of  the  Act  of  1857,  for  it  declares,  that  if  upon 
the  trial  of  any  person  for  any  crime  or  misdemeanor,  it  shall  appear  that  the 
facts  giveo  in  evidence  amount  in  law  to  some  other  offence,  he  shall  not,  by  rea- 
son thereof,  be  entitled  to  be  acquitted  of  the  ofience  charged. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  and  judgment 
of  the  court  and  jury  from  which  this  appeal  is  taken,  be  amended  as  follows,  to 
wit,  that  the  portion  thereof  which  sentences  the  slave  Charles  to  receive  corpo- 
ral punishment,  to  be  inflicted  by  the  Sheriff,  be  avoided  and  reversed ;  and  that 
the  verdict  and  judgment  so  amended  be  affirmed,  and  that  the  slave  Charles  be 
diicharged. 


State  v.  Artemius  Bennett. 

% 

When,  in  a  criminal  case,  tile  question  was  asked  ajnror,  examined  on  his  voire  dire,  "  Have 
jfum  ornot/onned  or  aprested  the  opinion,  from  what  you  haee  heard  of  iKt  case,  that  the  d^endant  ii 
guUtjf^' f — Hdd:  That  the  question  was  not  in  legal  form,  and  that  the  District  Judge  in  refbslng 
to  allow  it  to  be  answered,  did  not  abuse  the  discretionary  power  to  overrule  interrogatories  not  in 
legal  form. 

The  physical  and  mental  condition  of  the  person,  whoso  dying  declarations  are  oflTered  in  evidence,  is 
a  question  of  fkct  over  which  the  Supreme  Court  has  no  Jurisdiction. 

The  3d  section  of  the  Act  of  1856,  relative  to  the  drawing  of  Juries,  ftiUy  recognizes  the  right  of  tlie 
court  to  order  talesmen  to  be  summoned  after  the  regular  panel  has  been  exhausted  ;  and  the  pri- 
soner has  no  right  to  require  that  the  list  of  talesmen  summoned,  should  be  served  upon  him  two 
days  before  the  trial. 

On  the  examlnaticm  of  a  Juror  on  his  voire  dire,  the  question  was  asked  him,  "  In  cane  the  dtfendant  i» 
found  guilty  af  murdxr,  ftave  you  tMde  up  your  mind,  as  to  whcU  degree  cf  punishment  ought  to  be  in- 
dicted upon  him"  f—Held :  That  the  question  was  not  properly  put,  and  that  the  District  Judge  did 
not  err  in  refVising  to  allow  it  to  be  answered. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswell,  J, 
Stubbs  d  Williamson,  for  State.    Rowland  Jones,  for  defendant  and  appel- 
lant. 

Cole,  J.  The  accused  having  been  found  guilty  of  murder  and  sentenced  to 
be  hung,  has  appealed,  and  relies  upon  five  bills  of  exception  : 

1.  The  court  did  not  err  in  refusing  to  allow  the  following  question  to  be  pro- 
pounded to  certain  persons,  called  to  serve  as  jurors,  when  they  were  being  ex- 
amined on  their  voire  dire :  "  Have  you  or  not  formed  or  expressed  the  opinion, 
from  what  you  have  heard  of  the  case,  that  the  defendant  is  guilty"  ? 

The  question  was  not  in  l^al  form.  It  may  be,  a  person  may  have  formed  an 
opinion  of  the  guilt  of  an  accused  from  rumor,  yet  that  this  opinion  has  not  been 
80  deliberately  created,  but  that  it  may  be  changed  by  the  testimony  upon  the 
trial. 

The  District  Judge  has  a  certain  discretionary  power  to  overrule  questions  not 
in  legal  form,  and  we  cannot  say  that  he  abused  it  in  rejecting  the  interrogatory. 
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Tlie  State  v.  George,  8  Rob.  538  ;  StaU  v.  Brovm,  4  An.  506 ;  Burr's  trialy  p. 
BiinfBT.       416 ;  Yolame  Ist  Wharton's  American  Criminal  Law,  p.  605  et  seq. 

2.  The  coansel  of  the  accused  also  propounded  to  the  same  persons,  the  inter- 
rogatory :  "  Whether,  if  they  went  into  tlie  jury-box  in  their  present  state  of 
mind,  they  went  there  with  the  belief  that  the  defendant  was  guilty  of  mord^, 
as  charged  in  the  bill  of  indictment/' 

The  District  Judge  properly  sustained  the  objection  to  the  question.  It  was 
not  in  the  usual  form  ;  and  besides,  the  District  Judge  appends  to  the  bill  of  ex- 
ceptions, the  following  remarks  :  '*  The  jurors  had  answered,  they  had  neither 
formed  or  expressed  any  opinion  as  to  the  guilt  or  innocence,  and  had  qualified 
themselves,  as  to  opinion,  fully."  -^ 

As  these  persons  had  been  already  examined  upon  the  state  of  their  minds  up- 
on the  guilt  or  innocence  of  the  accused,  and  had  shown  themselves  to  be  good 
jurors,  a  repetition  of  questions  upon  the  same  point,  would  have  been  useleaB, 
and  the  District  Judge  had  the  discretionary  power  to  reject  the  question. 

3.  The  declarations  of  Jordan,  the  deceased,  before  his  death  from  the  injuries 
received  from  the  accused,  were  objected  to  on  the  ground,  that  they  were  not 
made  in  extremity,  when  the  former  was  at  the  point  of  death,  and  wh^  erery 
hope  of  this  world  was  gone. 

The  physical  and  mental  condition  of  Jordan,  at  the  time  of  the  dedarations. 
is  a  question  of  fact,  over  which  this  court  has  no  jurisdiction.  State  v.  Haase, 
14  An.  79. 

4.  The  counsel  of  the  accused  objected  to  the  talesman,  /.  M.  WiUiam,  n 
incompetent : 

First  Because,  under  the  law  prescribing  the  mode  of  drawing  and  summon- 
ing jurors,  there  is  no  provision  made  for  the  selection  and  drawing  of  tales- 
men. 

Second.  Because  the  hiw  provides  in  his  favor,  that  he  shall  have  a  list  of  the 
jury,  which  are  to  pass  upon  his  trial,  delivered  to  him  at  least  two  entire  dajs 
before  the  trial,  which  privilege  he  claims  and  insists  upon  availing  himself  of. 

Third.  Because  the  name  of  the  juror  was  not  drawn  from  the  box  containing 
a  list  of  the  qualified  jurors,  but  was  without  notice  to  the  prisoner  and  wi&out 
his  consent,  unlawfully  selected  and  summoned  at  the  mere  arbitrary  discretion  of 
the  Deputy  Sheriff. 

Fourth.  Because,  by  forcing  upon  him  talesmen  as  his  triers,  he  may  be  de- 
prived of  the  advantage  of  a  change  of  venue,  which  may  be  ordered  by  the 
court,  where  it  shall  be  made  apparent  that  no  competent  juror  of  the  parish  can 
be  had  "  after  exhausting  two  successive  panels." 

The  Act  of  the  Legislature  of  1855,  section  3d,  relative  to  the  drawing  of 
juries,  provides,  that "  nothing  herein  contained  shall  be  so  constmed  as  to  pre- 
vent any  person  from  being  summoned  on  a  special  venire,  or  as  a  talemanJ' 
Session  Acts,  1855,  p.  299. 

This  proviso  recognizes  the  right  of  the  court  to  order  talesmen  to  be  som- 
moned  after  the  regular  panel  has  been  exhausted. 

The  object  of  the  law  in  permitting  the  call  of  talesmen,  is  to  effect  a  speedy 
trial,  and  if  the  objections  of  the  accused  were  valid,  this  object  would  be  de- 
feated, and  the  summoning  of  talesmen  would  be  virtually  abrogated. 

We  are  of  opinion  that  the  court  did  not  err  in  overruling  these  objections. 
State  V.  Reeves,  11  An.  686 ;  State  v.  Bunger,  ante  p.  461. 

5.  The  counsel  of  the  accused  proposed  to  certain  persons  being  examined  on 
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their  wire  dire,  the  following  question  :  "  In  case  the  defendant  is  found  guilty  of 
murder,  have  you  made  up  your  mind  as  to  what  degree  of  punishment  ought  to 
be  inflicted  on  him*'  ? 

Even  if  the  decision  in  the  case  of  The  State  y.  Oeoi-ge,  be  applicable  to  free- 
men, and  a  person  be  incompetent  as  a  juror,  if  he  has  formed  an  opinion  as  to 
the  nature  of  the  verdict,  so  far  as  the  punishment  is  concerned,  still  the  question 
was  not  properly  put. 

The  question,  if  admissible,  ought  to  have  been,  whether  he  had  formed  such 
a  deliberate  opinion  as  to  the  nature  of  the  punishment  to  be  inflicted,  in  the 
event  the  prisoner  were  found  guilty  of  murder,  that  it  could  not  be  aflected  or 
changed  by  the  evidence.    State  v.  George,  8  Rob.  538. 

The  court  did  not,  therefore,  err  in  refusing  to  allow  the  question  to  be  an- 
swered. 

The  court  erred  in  fixing  the  day  of  execution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  so  amended,  as  to  reverse  that  portion  of  it  which  fixes  the  day  of 
the  execution  of  the  sentence ;  and  further,  that  it  be  so  amended,  that  the  sen- 
tence shall  be  executed  upon  the  day  that  shall  be  fixed  by  the  Governor  of  the 
State  of  Louisiana,  and  that  the  judgment  so  amended,  be  dfirmed. 

Land,  J.,  having  been  retained  as  counsel  in  this  case,  recused  himself. 
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Byrne,  Vance  &  Co.  v.  Wm.  Prather — Same  v.  Same. 

The  written  acknowledgment  of  an  account  places  the  claim  on  the  footfaig  of  an  ordinary  personal 
debt,  and  SQl^ecta  it  to  the  preecriptton  of  ten  years,  as  provided  by  Article  8508  C.  C. 

A  Judgment  which  has  been  appealed  from  cannot  be  pleaded  as  re$  judicata  while  the  suit  in  which  it 
was  rendered  is  pending  on  appeal. 

An  exception  of  lis  pendens  made  after  a  plea  of  res  judicat/i  has  been  overruled,  and  before  a  Judg- 
ment by  de&Qlt  has  been  rendered,  should  be  considered  as  having  been  made  in  limine  liHtj  and 
if  well  taken  should  be  sustained. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Ridtardson,  J. 
Morrison  ^  Purvis,  for  plaintifl^  and  appellants.    D.  C.  Morgan,  for  defen- 
dant 

Land,  J.  These  suits  have  been  consolidated  and  tried  together  in  this  court, 
by  consent  of  parties.  The  first  named  was  commenced  on  an  acknowledged  ac- 
count, in  favor  of  Byrne  d^  Co.,  for  the  amount  of  three  hundred  and  twenty-five 
dollars  and  fifty-four  cents,  to  which  defendant  pleaded  the  prescription  of  three 
and  five  years,  which  was  sustained,  and  judgment  rendered  against  plaintiffs'  de- 
mand. 

The  account  sued  on  is  that  of  a  cotton  factor  against  a  planter,  for  plantation 
supplies,  and  was  acknowledged  in  writing  by  the  defendant  to  be  correct,  in  the 
following  form,  to-wit : 

"  Bastrop,  16th  May,  1 853. 

"  I  hereby  acknowledge  the  above  account  for  three  hundred  and  twenty-five 
dollars  and  fifty-four  cents  to  be  correct.  Mrs,  Nancy  Woods,  of  Bayou  Rouge 
Prairie,  agreed  to  pay  the  above  by  shipment  of  enough  of  her  then  growing 
crop  to  the  address  of  Messrs.  J,  B.  Byrne  <fc  Co,  I  hereby  obligate  myself  to 
make  Mrs,  Woods  pay  the  above  account,  and  in  cose  of  her  failing  to  do  so. 
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Bnuni        will  pay  the  same  myself,  together  with  eight  per  cent  per  aDnam  interest  on  Ihe 
Pbaibkb.       same,  from  20th  March,  1851. 

(Signed)  William  Pbatheb.^' 

The  accoant  itself  is  made  ont  against  the  defendant,  and  as  appears  aboTe, 
was  acknowledged  on  the  16th  of  May,  A.  D.  1853  Citation  was  serYed  on  the 
20th  of  May,  A.  D.  1858,  and  the  only  question  in  this  snit  is,  whether  the  pre- 
scription of  three  and  five  years  pleaded  is  a  bar  to  the  action. 

The  prescription  of  five  years  is  not  made  applicable,  by  Article  3505  of  the 
Civil  Code,  to  any  class  of  accounts ;  and  this  coart  held,  in  the  case  of  Dixon, 
administrator^  v.  Lyons,  tutrix,  that  an  acknowledged  account  was  not  an  opm 
account,  and  as  such  prescribed  by  the  lapse  of  three  years,  under  the  Act  of 
March  5th,  1852,  p.  90,  relative  to  prescription.    13  An.,  p.  160. 

In  the  case  of  Davis  v.  Houren,  10  R.,  p.  403,  it  was  likewise  held,  that  the 
written  acknowledgement  of  an  account  places  the  claim  on  the  footing  of  an  ordi- 
nary personal  debt,  and  subjects  it  to  the  prescription  of  ten  years,  provided  bj 
Art.  3508  of  the  Civil  Code. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  in  the  suit  of 
Byrne,  Vance  <j5  Co.  v.  Wm,  Prather,  No.  2618,  be  reversed ;  and  it  is  now  o^ 
dered,  adjudged  and  decreed,  that  the  plaintiffs  do  recover  of  the  defendant  the 
sum  of  three  hundred  and  twenty-five  dollars  and  54  cents,  with  interest  thereon 
at  the  rate  of  eight  per  cent,  per  annum,  from  the  20th  of  March,  1851,  aniil 
paid,  with  costs  in  both  courts. 

The  second  named  suit  was  conmienced  on  the  vnitten  aknowledgment  and 
promise  of  the  defendant  to  pay  the  account  on  which  the  first  suit  was  instituted, 
and  to  this  demand  the  defendant  pleaded,  first,  the  exception  of  res  judicaUt,  and 
afterwards,  without  objection,  the  plea  of  lis  pendens.  The  exceptions  were  both 
overruled.  The  first  named  suit  was  pending  on  appeal,  and  the  plea  of  res  judi- 
cata was  properly  rejected.  Escurir  v.  Daboval,  7  La.,  p.  579  ;  TumbuU  v.  Cti- 
reton,  9  M.,  p.  38  ;  C.  C.  3522,  No.  9. 

The  evidence  shows  that  the  name  of  Vance  had  been  used  through  error  in  the 
first  suit  and  that  the  real  plainti^,  in  interest,  in  both  demands,  were  Byrne  & 
Co.;  and  as  the  exception  of  lis  pendens  was  filed  without  objection,  lilthough  alter 
the  plea  oi  res  judicata  had  been  overruled,  but  before  the  case  had  been  defaulted, 
and,  therefore,  in  limine  litis,  it  should  have  been  sustained.    C.  P.  Art.  333. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  in  the  suit  of 
Byrne  <S>  Co.  v.  Wm.  Prather,  No.  2,734,  be  reversed,  and  that  said  suit  be  dis- 
missed, at  plaintiffs'  costs  in  both  courts. 


John  Young  et  al.  u.  J.  W.  Hays,  Recorder,  et  al. 

When  property  is  sold  ander  exocutlon,  the  adjudicatioii  is  made  withoat  reference  to  the  amount  of 

legal  and  Judicial  mortgages  to  which  the  property  may  be  subject. 
A  forced  sale  of  property,  matlc  imder  exocutlon  of  a  Judgment,  sacured  by  a  Judicial  mortgage,  does 

not  discharge  concurrent  Judicial  mortgages. 

APPEAL  from  the  District  Court  of  the  Parish  of  Claiborne,  Egan,  J. 
J.  Young,  for  plaintiffs  and  appellants.    McGuire  A  Ray,  for  defendants. 
YooRHiEs,  J.    The  question  involved  in  this  case  is,  whether  a  forced  sale, 
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made  under  a  jadgmeat,  secured  by  judicial  mortgage,  has  the  effect  to  discharge         YooKa 
concurrent  judicial  mortgages.    The  issue  is  presented  by  the  purchasers ;  they         Hayb. 
contend  that  they  are  entitled  to  the  cancellation  of  the  judicial  mortgage  of 
J.  S.  Simsy  whose  judgment  was  registered  on  the  same  day  as  that  of  the  seizing 
creditor ;  and  that  /.  S,  Sims'  only  recourse  hereafter  is  on  the  proceeds  in  the 
Sheriff's  hands. 

The  Code  of  Practice,  Art.  708,  reads :  "  The  purchaser  is  bound  for  nothing 
beyond  the  price  of  his  adjudication ;  and,  if  after  paying  the  suing  creditor,  as 
directed  in  the  preceding  Article,  there  remains  nothing  more  due  to  discharge 
the  mortgages  subsequent  to  that  of  the  suing  creditor,  the  Sheriff  shall  give  him 
a  release  from  these  mortgages."  Thus  it  appears,  that  the  express  provisions  of 
the  Code  militate  against  the  plaintifi'  pretensions :  the  text  speaks  of  subse- 
quent mortgages. 

The  plaintiffs,  however,  contend  that,  although  their  case  does  not  come  within 
the  literal  terms  of  the  Article,  yet  it  falls  within  the  spirit  of  the  law.  We  think 
differently.  When  property  is  sold  on  execution,  the  adjudication  is  made  with- 
out reference  to  the  amount  of  legal  or  judicial  mortgages,  to  which  the  property 
may  be  subject :  the  provisions  of  Article  708,  with  regard  to  subsequent  mort- 
gages form  an  exception.  All  other  judicial  or  legal  mortgages  remain  unim- 
paired. "  The  creditor  with  such  a  mortgage  may,  if  he  chooses,  look  to  the  pro- 
ceeds of  the  sale  in  such  a  case,  and  enjoin  the  Sheriff  from  paying  them  over ; 
but  it  by  no  means  follows,  that  his  rights  cannot  be  exercised  by  pursuing  the 
property  itself."  Judice  v.  Ker^  8  An.  464.  The  plaintiffs'  counsel  does  not  pre- 
tend, however,  that  antecedent  mortgages  are  affected ;  but  he  makes  a  distinc- 
tion between  such  and  concurrent  mortgages, — a  distinction  which  seems  never 
to  have  been  recognized  in  our  jurisprudence,  and  which  is  certainly  not  in 
harmony  with  our  system  of  laws  upon  this  subject  Scott  v.  Featherston,  5 
An.  313. 

Why  should  the  separate  action  of  one  judicial  mortgage  creditor  prejudice  the 
right  of  recourse  of  another  creditor,  whose  debt  is  secured  by  mortgage  of  equal 
dignity  ?  Why  should  the  latter  be  compelled  to  claim  the  proceeds  of  the  Sher- 
iff's sale,  any  more  than  the  creditor  who  has  an  antecedent  mortgage?  Credit- 
ors whose  rights  are  secured  by  concurrent  mortgages  stand  upon  the  same  foot- 
ing towards  each  other ;  and  the  rights  of  the  one  are  not  to  be  controlled  by 
those  of  the  other.  The  adjudication  is  made  with  reference  to  this.  The  Code 
provides  that,  **  when  there  exists  a  mortgage  or  privilege  on  the  property  put  up 
for  sale,  the  Sheriff  shall  give  notice,  before  he  commences  the  crying,  that  the 
property  is  sold  subject  to  all  kypothetations  and  privilege,  of  whatsoever  kind 
they  may  be,  with  which  the  same  is  burdened."    C.  C.  679  ;  C.  P.  679. 

As  there  is  a  special  provision  for  subsequent  hypothecations,  and  none  made 
for  those  bearing  the  same  date,  the  latter  must  be  governed  by  the  general  rule. 
Judgment  dBrmed. 
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M.  0.  Tauaferro  V,  L.  F.  Steele,  Sheriff,  et  al. 

The  rendition  ofajudgmoiit  on  inaafHcicnt  cvidonco  is  not  a  cause  for  which  the  action  oT  avIZily  will 
lie,  in  the  absence  of  all  proof  of  fraud  or  ill  practice  on  the  part  of  the  plahitlff.  i 

The  Invalidity  of  a  bail  bend  Is  not  one  of  the  causes  for  whloh  an  action  will  Ue,  to  aonol  a  jndgmeot 
rendered  on  it. 

The  remedy  in  both  of  the  above  cases  is  by  appeal. 

When  a  bail  bond  rocites  the  finding  of  a  Grand  Jury,  the  parties  to  it  are  estopped  tnm.  denying  its 
existence  or  contents. 

If  4Ue  bond,  In  spectt^lng  the  charge  in  the  indictment,  does  not  follow  the  words  used  in  the  statute, 
and  the  indictment,  and  the  warrant  of  arrest  is  not  signed  by  the  Cierk  of  the  court,  they  are  olyoc- 
iions  patent  upon  the  face  of  the  record,  and  when  in  such  a  case  Judgment  is  rendered  on  the  bond, 
the  remedy  is  by  appeal,  and  not  by  an  action  of  nullity. 

APPEAL  from  the  District  Court  of  the  Pariah  of  Bossier,  Egan,  J. 
Looney  <ft  Fort,  for  plaintiff  and  appellant    F,  P.  SttMs,  for  defencbuits. 

LAin>i  J.  This  salt  is  broaght  to  annul  a  jadgment,  and  at  the  same  time,  to 
arrest  its  execution  during  the  pendency  of  the  proceedings. 

It  appears  that  the  Grand  Jury  of  the  parish  of  Bossier  found  an  indidment 
against  one  Bozeman,  for  the  oflfence  of  carrying  *'  a  dangerous  weapon  ooooealed 
on  his  person,  contrary  to  the  statute  of  the  State."  That  he  was  arrested  by  tte 
Sheriff,  and  gave  bond  for  his  appearance,  in  the  sum  of  fire  hundred  doUars,  witk 
the  plaintiff,  T(diaferro,  James  M*  Jones  and  W.  Ariek,  as  his  securities.  That 
he  &iled  to  appear  in  pursuance  of  the  condition  of  his  bond,  and  that  a  judgment 
of  forfeiture  was  entered  against  him  and  his  securities.  That  notice  of  this  jadg- 
ment  was  given  to  the  sureties,  and  that  after  the  legal  delays,  an  execution  iasoed 
thereon,  and  the  property  of  the  plaintiff  was  seized  and  adTcrtised  under  it,  for 
sale.  And  that  plaintiff  thereupon  commenced  this  action  to  annul  the  jodgment, 
and  to  enjoin  the  sale. 

The  plaintiff  assigns  four  different  grounds  of  nullity,  as  follows : 

First.  Because  said  judgment  was  acquired  without  legal  evidence,  or  by  a 
quasi-fraud. 

Second.  Because  the  bond  was  given  for  the  appearance  of  the  principal  on  t 
charge  not  prohibited  by  the  laws  of  this  State,  and,  therefore,  the  judgment  was 
absolutely  null  and  void. 

Third.  Because  L.  E.  Bozeman  never  had  any  citation  or  notice,  legal  or  c(»- 
structive,  of  the  chaige  against  him  in  the  bill  of  indictment,  and  it  conM  not, 
therefore,  be  the  basis  of  a  judgment.    And, 

Fourth.  Because  the  arrest  was  unlawful,  and  without  authority,  and  the  bond 
given  under  such  circumstances  was  null  and  illegal,  and,  therefore,  neither  the 
principal  nor  the  securities  are  bound  by  it. 

I.  The  rendition  of  a  judgment  on  insufficient  evidence  is  not  a  cause  for  whidi 
the  action  of  nullity  will  lie,  in  the  absence  of  all  proof  of  fraud,  or  iU  practice, 
on  the  part  of  the  plaintiff.  The  remedy,  in  such  a  case,  is  by  appeal.  C.  P.* 
Arts.  605,  607. 

II.  The  invalidity  of  a  bail  bond  is  not  one  of  the  causes  for  which  an  acUon 
will  lie  to  annul  a  judgment  rendered  on  it  C.  P.,  Arts.  605,  607.  The  remedy 
is  likewise  by  appeal. 

III.  The  bond  recites  the  finding  of  the  indictment  by  the  Grand  Jury,  and 
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estops  the  parties  to  it  from  denjriog  its  existence,  or  contents,  as  a  matter  of     T^uxnno 
notice. 

lY.  This  ground  of  objection  is  sabstantially  the  same  as  the  second,  and  for 
the  same  reason,  is  insufficient  to  maintain  the  action  of  nullity. 

The  bond  specifies  the  charge  to  be, "  the  crime  of  carrying  concealed  weapons," 
and  the  warrant  describes  the  oflfence  in  the  same  language,  omitting  the  word 
"  dangerous  "  used  in  the  statute  and  in  the  indictment  The  warrant,  besides, 
was  not  signed  by  the  Clerk  of  the  court. 

If  there  be  anything  in  these  objections,  they  were  patent  on  the  face  of  the 
record,  and  the  plaintiff's  remedy  was  by  appeal,  and  not  by  action  of  nullity. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


Dyer  &  Stevenson  v,  Harmon  A.  Drew. 

A  law  partnership  is  an  ordinary  one,  and  the  partners  are  boand  Jointly,  and  not  in  iolido.  '^^  ^,«.  -  * 
Objections  to  the  authority  of  the  plaintiff  to  sue,  and  to  the  non-Joinder  of  the  heirs  and  representa- 
tlrra  of.  one  who  was  bound  Jointly  with  the  defendant,  cannot  be  nuido  after  an  answer  has  been 
filed,  pleading  a  general  denial. 
When  a  receipt  has  been  given  by  an  attomey-at-law,  for  a  claim  placed  In  his  hands  for  collection, 
the  prescription  of  one  year,  provided  by  Art.  3501  of  the  CSvil  Code,  cannot  bo  applied  where  an 
action  is  brought  on  the  receipt  to  make  him  liable  for  having  allowed  the  debt  to  be  lost  by  his  ne- 
glect ;  the  receipt  creates  a  personal  obligation  which  Is  only  prescribed  by  ten  years,  as  provided 
by  Article  8608  C.  a 

APPEAL  from  the  District  Court  of  the  Parish  of  Claiborne,  Egariy  J. 
Vaughn  dt  Vaughn,  for  plaintifi&  and  appellants.    /.  D.  Watkins,  for  defen- 
dant. 

Cole,  J.  This  suit  is  instituted  to  recover  of  the  defendant  the  amount  of  two 
promissory  notes,  received  for  collection  by  Drew  6t  Bonner,  as  attorneys-at-law. 

The  answer  was  a  general  denial. 

There  was  judgment,  as  of  nonsuit,  against  plaintiff,  and  he  has  appealed. 

It  is  established,  that  a  receipt  was  given  for  the  notes  by  Drew  d  Bonner, 
and  that  the  signature  to  the  receipt  is  in  the  hand-writing  of  the  defendant. 

The  defendant  has  not  offered  to  return  the  notes,  or  to  show  what  has  become 
of  them. 

It  was  also  incumbent  on  the  defendant  to  establish  that  the  failure  to  recover 
the  amount  of  the  notes  was  not  owing  to  any  laches  on  his  part,  but  to  the  insol- 
vency of  the  debtor.    He  has  not  proved  these  points. 

A  law  partnership  is  an  ordinary,  and  not  a  commercial  one.  C.  C.  2796, 
5797.    The  partners  are  bound  jointly  and  not  in  sdido,     C.  C.  2843. 

The  objections  to  the  authority  of  plaintiff  to  sue,  and  to  the  non-joinder  of  the 
heirs  and  representatives  of  ^onn«r  to  this  suit,  as  co-defendants,  come  too  late 
after  an  answer  pleading  the  general  denial. 

The  prescription  of  one  year,  for  damages  resulting  from  offences  or  quasi- 
offences,  under  Article  3501  of  the  Civil  Code,  does  not  apply  to  this  case. 

As  a  written  receipt  was  executed  for  the  notes,  this  created  a  personal  obliga- 
tion, which  is  only  prescribed  by  ten  years.  C.  C.  Art.  3508 ;  Davis  v.  Houren, 
10  R.,  p.  403. 
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i^  It  is  objected,  that  plaintiff  is  obliged  to  show  the  genuioeDesB  of  the  notes,  pre- 

vioos  to  recovery.  It  is  for  the  defendant  to  produce  them,  and  give  plaintiff  the 
opportunity  of  proving  the  signatares  to  the  notes.  The  defendant  is  clearly  fiir 
bie  for  one-half  of  the  notes  for  which  the  receipt  was  given. 

It  is,  therefore,  ordered,  acyodged  and  decreed,  diat  the  judgment  of  ih&  Ds- 
trict  Court  be  avoided  and  reversed,  and  that  plaintifl^  recover  of  the  defeodaat 
four  hundred  dollars,  with  eight  per  cent  interest  on  one-half  thereof,  from  the 
29th  of  June,  1850,  and  on  the  other  half  from  the  29th  of  June,  1851,  and  abo 
the  oosts  of  both  courts. 


I" 

146 


Jakes  O.  Richardson  u  J.  E.  Exswiler  et  al. 

A  proifmptor  nndor  the  Act  of  Odogresg  approved  March,  18&1,  eoUUod  "  An  Act  fbr  the  wtOenint  of 
certain  classes  of  land  claims  within  the  limits  of  the  Biuron  de  Bastrop  Grant,  and  for  aHovias  pn- 
empUoDS  to  certain  actnal  sottlers,  in  the  event  of  the  anal  a^Jadicattoa  of  the  title  of  the  nU  Ar 
BaUrap  in  (kvor  of  the  United  States,"  miy  either  sell  or  mortgage  the  land  after  its  parchase  frca 
the  General  Government,  as  bi  ordinary  cases,  there  being  hi  the  Act  no  restriction  of  his  ni;ii 
to  do  so. 

Iaws  in  the  restraint  of  trade,  or  the  alienation  of  property,  are  strictly  oonstraed,  andtrewver 
extended  to  oases  not  within  the  express  will  of  the  law-maker. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Ridiardtfm,  J. 
McGuire  d  Ray,  for  plaintiff.    Todd  <£  Brighamj  for  defendants  and  appel- 
lants. 

Land,  J.  This  is  a  suit  against  the  maker  of  a  promissorj  note,  aeeored  by 
special  mortgage  on  a  tract  of  land,  and  also  an  hypothecary  action  agsiist 
L.  P.  Speaker,  third  possessor  of  the  mortgaged  premises. 

There  was  judgment  in  favor  of  plsdntiff,  and  the  third  poeaesBor  has  slooe 
appealed. 

His  defence  urged  in  this  court  is  set  forth  in  his  supplemental  answer,  as  fol- 
lows, to-wit :  "  that  the  only  title  the  said  Jno.  E.  ErMwiler  ever  pretended  U> 
hold  to  said  land,  upon  which  a  mortgage  is  claimed  in  this  suit,  was  under  a 
right  of  preemption  from  the  G^eral  Gevemment,  under  a  settlement ;  &it  no 
patent  had  ever  issued  to  said  EmswUer  for  said  land  at  the  time  the  said  pre- 
tended mortgage  was  executed,  and  that,  therefore,  the  said  land  was  not,  at  the 
time  susceptible  of  being  mortgaged  ;  and  that  said  alleged  mortgage  is  conse- 
quently a  nullity." 

The  mortgagor  purchased  the  land  in  question  from  the  United  States  Gorere- 
ment,  under  and  by  virtue  of  the  fifth  section  of  an  Act  of  Congress,  approved 
March  3d,  1851,  which  is  in  these  words  : 

^  That  in  the  event  of  a  final  a^jndication  in  favor  of  the  United  States,  of  the 
Bastrop  claim,  as  contemplated  by  the  first  section  of  this  Act,  every  bona  fik 
settler  on  any  part  of  said  land,  at  the  time  of  the  extension  of  the  public  suvcy 
over  the  same,  who  is  a  man  of  family,  widow,  or  single  man  ovw  twenfy-one 
years  of  age,  and  an  actual  house-keeper  thereon,  and  who,  but  for  the  reservation 
heretofore  made  of  said  land  for  the  claim  of  the  said  Bastrop^  would  have  been 
entitled  to  a  right  of  preemption  under  some  one  of  the  preemption  laws,  be,  and 
he  is  hereby  authorized  to  enter  the  quarter  section  he  resided  on,  or  by  a4Joiniiig 
l^al  subdivisions,  so  as  to  include  his  residence,  and  land  cultivated  or  improved, 
any  number  of  acres  not  to  exceed  one  hundred  and  sixty  acres,  upon  making 
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proof  of  such  settlement,  house-keeping,  &e.,  to  the  satisfaction  of  the  Register     Bkmhwwb 
and  Receiver,  as  in  ordinary  cases,  at  any  time  within  a  year  after  the  public  sur- 
veys are  so  extended  over  said  land.    See  Acts  of  Congress,  1851,  p.  598. 

The  appellant  contends,  that  the  purchaser  of  the  land  toas  a  preemptor,  and 
could  neither  assign  nor  transfer  his  right  of  preemption  prior  to  the  issuing  of 
the  patent  by  the  General  Government ;  and  that  as  the  land  was  not  subject  to 
alienation  before  the  fee  had  passed  out  of  the  General  Government,  it  was  not 
susceptible  of  mortgage  under  Art.  3256  of  the  Civil  Code,  which  declares  that 
immovables  subject  to  alienation,  and  their  accessories,  likewise  considered  as  im- 
movables, are  alone  susceptible  of  mortgage. 

It  is  true,  that  the  Prescription  Act  of  1841  declares  all  assignments  and  trans- 
fers of  land  by  the  preemptor,  prior  to  the  issuance  of  the  patent,  null  and  void, 
^e  preemptor  in  this  case,  however,  did  not  acquire  the  land  under  the  PreSmp* 
tion  Act  of  1841,  but  under  the  Act  of  1851,  which  contains  no  such  provision, 
declaring  the  assignment  or  sale  of  the  land  prior  to  the  vestiture  of  the  fee  sim- 
ple, by  patent,  in  the  preemptor,  null  and  void.  And  as  this  restraint  on  the 
power  of  alienation  is  omitted  in  the  Act  of  1851,  the  presumption  is,  that  such 
was  the  intention  of  the  lawgiver,  and  as  a  consequence,  the  preemptor  had  a 
right  either  to  sell  or  mortgage  the  land  after  its  purchase  from  the  General  Gov- 
ernment, as  in  ordinary  cases. 

Laws  in  the  restraint  of  trade,  or  the  alienation  of  property,  are  strictly  con- 
strued, and,  are  never  extended  to  cases  not  within  the  express  will  of  the  law- 
Biaker. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


Hannibal  Faulk  v.  John  S.  Hough  et  al. 

Ibe  exclosion  of  warranty  In  an  act  of  sale,  cannol  avail  tho  vondor,  when  It  is  flraadolently  raade^ 
as  ho  is  bovnd  to  disclose  redhibitory  vices  and  defects  in  the  thing  sold,  when  he  knows  of  their 
existence ;  and  the  vendee  is  not  precluded  tyy  such  exclusion,  flrom  showing  that  previous  to  tho 
dale  of  tho  sale,  the  vendor  was  aware  oT  llie  existence  of  redhibitory  defeds,  whioh  ho  firando- 
lently  concealed  from  him. 
• 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Ru^tardson,  J^ 
Todd  ^  Brigham,  for  plaintiff.  Parsons  dt  Ludding^  fbr  defendants  and 
appellants. 

YooBHiBs,  J.  The  plaintiff  sues  for  the  price  of  a  slaves  which  he  sold  to  the- 
defendant,  with  an  ezdusion  of  warranty. 

The  defence  set  up  is,  that  the  vendor  was  aware  oT  tiie  fact^  tiittt,  at  the-  tune 
of  the  transfer,  the  slave  was  afflicted  with  a  redhibttocy  diseaee^.  a  foot  of  wMA 
the  vendee  was  totally  unaware ;  and  that  it  waa  Mk  acconot  ef  tii©  tend  and  mis- 
representations of  the  former,  that  the  hitter  eoosented  to  pnrohase  the  slave 
under  the  circumstances. 

When  the  case  was  called  for  trial,  th^  defendant  prayed  for  a  continuaoee^  ei^ 
the  ground,  that  David  M.  Day,  a  witnws,  whom  be  had  caused  to  be  regulajcly- 
cited,  was  not  in  attendance.  Tho  affidavit  states  substantially,  that  the.  absenca 
of  this  witness  is  not  attributable  to  X\»  defendaot ;  that  his  t^inv>p.y  is  mate^ 
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Faulk         rial  to  the  issae ;  that  the  defendant  expects  to  prove  by  him  the  ansouBdaess  of 
HouGu.        the  slave  previous  to  the  date  of  the  sale ;  that  plaintiff  was  freqaeotly  arged  by 
his  wife  to  sell  or  dispose  of  this  slave,  on  account  of  her  nnsoundncss  and  worth- 
lessness ;  and,  finally,  that  the  defendant  hopes  and  expects  to  procure  the  testi- 
mony of  this  witness  by  the  next  term  of  the  District  Court. 

There  are  two  other  petitions  for  a  continuance,  setting  forth  the  absence  of  A. 
S.  Washburn  and  John  H.  Taylor,  witnesses  summoned  on  behalf  of  the  defen- 
dant, the  subpoena  having  been  regularly  served  upon  the  former,  but  not  apon 
the  latter,  on  account  of  his  temporary  absence.  The  petition,  as  to  this  wit- 
ness, states,  however,  that  the  defendant  has  used  due  diligence.  The  defendant 
expects  to  prove  by  one  of  these  witnesses,  the  plaintiff's  statement,  that  the 
slave  had  no  other  disease  but  chills,  at  the  time  of  the  sale ;  and  by  the  other, 
the  fact  that  she  died  of  the  dropsy,  a  disease  which  she  liad  contracted  previ- 
ously to  the  date  of  the  transfer. 

The  defendant  was  ruled  to  trial,  notwithstanding  these  motions  for  a  contina- 
ance.  It  is  argued  that  the  exclusion  of  warranty  in  the  deed  of  sale,  made  it 
unimportant  to  prove  the  existence  of  a  redhibitory  defect,  and  that,  in  &ct,  the 
defendant  was  estopped  from  making  that  defence.  So  it  would  be,  had  the 
mere  existence  of  a  redhibitory  defect  baen  relied  upon  as  a  bar  to  the  plaintiff's 
demand.  But  it  is  alleged  in  the  answer,  that  this  contract  is  tainted  with 
fraud  as  regard  the  stipulation  of  warranty ;  and  that  is  what  the  defendant 
wishes  to  prove  by  the  witnesses,  whose  absence  deprive  him  of  the  benefit  of 
their  testimony. 

The  Civil  Code  provides.  Art.  2526 :  "  The  renunciation  of  warranty,  made  by 
the  buyer,  is  not  obligatory,  when  there  has  been  fraud  on  the  part  of  the  sel- 
ler." 

Independently  of  this  text  of  the  law,  it  is  evident  that  under  the  provisioos  of 
the  Civil  Code,  upon  the  vitiation  of  all  contracts  in  general,  on  the  groaod  of 
fraud  and  error,  the  party  would  be  entitled  to  relief  upon  a  proper  showing. 

In  the  case  of  Ogden  v.  Michel  and  Husband,  reported  in  4th  R.  p.  156,  the 
court  said :  "  The  case  of  Turner  S  Renshaw  v.  Wheaion  et  aU,,  18  La.  37,  re- 
lied on  by  the  appellant,  is  to  the  same  effect.  In  that  case,  the  exclusion  of 
warranty,  as  to  every  thing  except  title,  was  made  with  a  knowledge  on  the  part 
of  the  vendor,  of  redhibitory  vices,  which  he  failed  to  disclose  at  the  time  of  the 
sale,  and  which  good  faith  required  him  to  disclose.  The  principle  laid  down  in 
Art.  2480  of  the  Civil  Code,  that,  although  it  be  agi'eed  that  the  sdler  u  not  subjedl 
to  warranty,  he  ?>,  however ,  accountable  for  what  results  from  his  personal  act,  and 
any  contrary  stipulation  is  void,  receives  its  application  in  such  cases  as  that 
above  quoted.  An  exclusion  of  warranty,  made  fraudulently,  cannot  avail  the 
vendor,  because  he  is  bound  to  disclose  those  vices  and  defects,  wiUiin  his  know- 
ledge, which  are  not  discoverable  on  inspection." 

The  exclusion  of  warranty,  stipukted  in  the  deed  of  sale  from  the  plaintiff  to 
the  defendant,  does  not  preclude  the  latter  from  showing  that,  previous  to  the 
date  of  the  contract,  the  former  was  aware  of  the  existence  of  redhibitory  de- 
fects, which  he  concealed  from  the  purchaser. 

The  continuance  prayed  for  should  have  been  granted,  unless  the  opposite  par- 
ty admitted  that  the  absent  witnesses  would,  if  present  on  the  trial,  testify  to  the 
facts  stated  in  the  motion.  Acts  of  1839,  p.  164,  and  1840,  p.  124,  amending 
C.  P.  466.  This  was  not  done,  however.  The  defendant  was  then  entitled  to  a 
continuance. 
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It  is,  ibcfefore,  ordered  and  decreed,  that  the  jadgment  of  the  District  Court  Factjc 

be  avoided  and  reversed,  and  that  this  case  be  remanded  for  a  new  trial ;  the  ap-  Hocoh. 
peUce  paying  the  costs  of  appeal. 


Melussa  Kelly  v.  Wiseman   &  Hinsox. 

Tbe  vendor  cannot  eivjoin  the  Bclzure  and  sale  of  the  property  of  his  vendee,  when  It  is  s?lzed  under 

execuUou  u  the  property  of  a  third  person,  on  the  Kroundii  that  hia  obligation  in  warranty  may 

attach. 
Id  such  a  suit  the  question  of  title  to  property  is  lnvolvc<i,  and  it,  thercfbre,  partakes  of  the  nature 

of  a  petitory  action,   which  can   only  bo  mainUiiiicd    by  the  parly  in  whom  the  legal  title  is 

veffted. 
Tbe  vendor  is  only  liable  on  this  warranty  for  cans-^s  anterior  to  the  sale,  and  if  the  vendee  should  bo 

evicted  without  calling  him  in  warranty,  and  he  can  establish  the  f^t  that  he  had  a  good  defence, 

which  be  lost,  in  consequence  of  the  neglect  and  failure  of  the  vendee  to  call  him  in  warranty,  tlio 

vendee  cannot  recover  from  him. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
Parsons  4t  Ludeling,  for  plaintiff  and  appellant.     Todd  dt  Brigham,  for  de- 
fendants. 

Land,  J.    The  facts  of  this  case  are  stated  by  plaintiff's  counsel,  as  follows  : 

"  On  the  26th  of  April,  18.52,  plaintiff  purchased  from  one  T.  C.  Mathews,  by 
notarial  act,  certain  lots  in  the  town  of  Bastrop,  knowa  on  the  plat  thereof  as 
No.  9, 10,  Ac,  in  block  No.  2,  for  the  price  of  $1000  cash.  On  the  4th  of 
February,  1857,  plaintiff,  by  act  sous  seivg  prive,  sold  a  part  of  these  lots,  to 
Caperton  S  Weaks,  under  full  icarranty. 

*'  On  the  4th  of  June,  18.57,  defendants,  Wiseman  A  Hinson,  a  commercial  firm, 
obtained  judgment  agaiuat  one  John  B.  Stewart,  for  the  sum  of  $509  79,  for 
which  they  caused  a  writ  of  fi,  fa,  to  be  issued  on  the  13th  of  July  following, 
under  which  they  had  the  property,  sold  by  plaintiff  to  Caperton  db  Weaks,  seized 
as  belonging  to  their  debtor,  and  advertised  for  sale.  Plaintiff,  as  warrantor  of 
Caperton  db  Weaks,  her  vendees,  on  the  4th  of  September,  1857,  applied  for  and 
obtained  an  injunction  arresting  the  sale.  The  questions  presented  arc  those  of 
ownership,  and  whether  a  judgment  creditor,  not  of  the  vendor,  can  disregard 
the  title  and  possession  of  a  third  person,  and  seize  property,  owned  and  pos- 
sessed at  the  time  of  seizure  by  a  bona  fide  claimant. 

'*  A  motion  to  dissolve  the  injunction  on  the  insufficiency  of  the  bond  having 
been  properly  overruled,  defendants  filed  their  exception  and  answer,  denying  in 
the  exception  that  any  legal  grounds  were  disclosed  for  an  injunction,  and  in  the 
answer  setting  up  fhtud  and  simulation  in  plaintiff,  and  putting  at  issue  the  ques- 
tion of  ownership.  Upon  these  pleadings,  a  trial  was  had  by  the  court,  (the  jury 
having  been  waived,)  and  judgment  rendered  in  favor  of  defendant,  dissolving 
the  injunction,  with  $50  damages,  from  which  plaintiff  appeals." 

This  suit,  as  stated,  involves  the  question  of  title  to  real  estate,  and  is,  there- 
fore, in  the  nature  of  a  petitory  action,  which  no  one  can  maintain  except  tho 
party  in  whom  the  legal  title  is  vested.     C.  P.  Art.  44. 

In  the  suit  of  Caze,  Admini»trator,  v.  Robertson,  ante  p.  232,  which  was  the 
salt  of  an  administrator  of  a  deceased  vendor,  to  recover  a  tract  of  land  which 
he  alleged  had  been  unlawfully  taken  from  tho  vendoo,  and  in  which  he  cluimod  a 
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KsLLT  Tight  of  action,  on  the  gronnds  of  warranty,  as  set  up  in  this  case,  we  held,  that 
WiBDCAir.       the  suit  was  properly  dismissed,  on  an  exception  in  the  nature  of  a  demorrer. 

This  case  in  principle,  is  the  same,  subject,  however,  to  the  more  aerioos  ob- 
jections, that  if  one  vendor  can  enjoin  the  sale  of  real  estate  under  execution,  on 
the  ground  that  his  obligations  in  warranty  may  attach,  each  vendor,  bade  to 
the  origin  of  the  title,  would  have  the  same  right,  and  thus  the  jn^^ent  credi- 
tor might  be  involved  in  vexations  and  ruinous  litigation. 

The  vendor  is  only  liable  on  his  warranty  for  causes  anterior  to  tie  sale,  and 
if  the  vendee  should  be  evicted  without  calling  the  vendor  in  warranty,  and  the 
latter  can  prove  that  he  had  good  grounds  of  defence,  which  he  has  tost  in  con- 
sequence of  the  vendee's  failure  to  do  so  ;  the  former  can  not  recoTor,  and  this 
rule  of  law  is  a  sufficient  protection  to  his  rights. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  tie  affirmed, 
with  costs. 


EuzABETH  Deloach  V.  Mary  L.  Elder.  Adm:nistratrix. 

If  a  slave  Rold,  dies  of  a  disease  which  did  not  exist  at  the  time  of  tlio  sale,  bat  was  predoced  by  lie 
effects  of  a  disease  which  manifested  itself  within  three  days  after  tbo  sale,  the  vendor  is  liable. 

All  warranties  to  which  vendors  aro  sabject  in  private  sjUes,  exist  against  the  heir,  in  Jadidal  ntet  of 
the  property  of  successions. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Egan,  J. 
Waikins  <£  Gem-ge,  for  plaintiff.    R,  J.  Looney,  for  defendant  And  appel- 
lant. 

CoLB,  J.  This  is  a  redhibitory  action  ;  there  was  judgment  for  plmntiff,  and 
defendant  has  appealed. 

Even  if  the  slave  died  of  a  disease  which  did  not  exist  at  the  time  of  sale,  bat 
was  yet  produced  by  the  effects  of  a  disease  which  manifested  itself  within  three 
<lay8  after  the  sale,  still  the  vendor  is  liable.  Cornish  v.  Shehonr  12  An.,  p.  415; 
Piggin  V.  Kendig,  12  An.,  p.  453. 

It  is  contended  that  the  defendant  is  not  liable  to  warrant  the  socradness  of  tte 
slave,  because  she  was  sold  under  seizure,  by  order  of  a  court  of  jostice. 

The  judgment  of  the  District  Court  under  which  the  negress,  the  subject  of  the 
present  litigation  was  sold,  decreed,  that  so  much  of  the  slave  property  should  be 
sold,  as  would  satisfy  the  indebtedness  of  the  estate  to  the  creditor  who  petitiooed 
for  this  sale. 

If  the  whole  of  the  property  of  the  estate  had  been  sold  for  the  purpose  of  pay- 
ing the  debts  of  the  succession,  it  would  have  been  a  probate  sale,  and  the  nature 
of  the  sale  is  not  changed,  because  not  the  whole,  but  a  part  of  the  effects  of  the 
succession  is  sold  for  the  purpose  of  paying  the  debts  of  the  estate.  Article  2597 
of  the  Civil  Code  applies  to  "  sales  on  seizure  or  execution,"  and  not  to  sales 
made  by  orders  of  court  to  pay  the  debts  of  an  estate. 

Article  2602  of  the  Civil  Code  declares  that  all  the  warranties  to  which  pri- 
vate sales  are  subject,  exist  against  the  heir,  in  judicial  sales  of  the  property  of 
successions." 

This  Article  of  the  Code  is  found  under  the  title  which  treats  "  of  the  Judicial 
Sale  of  the  property  of  successions." 

Judgment  affirmed,  with  costs. 
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Banks  A.  Smith  v,  John  Taylor. 

A  party  who  permits  property  in  his  possession  to  be  seized  under  execution  and  sold  as  tlio  property 
of  another,  without  objection  on  his  part,  and  at  the  sale  purchases  the  property,  does  acts  incon- 
■taient  with  the  idea  of  ownership  on  his  part,  and  which  generally  have  the  force  and  oftoct  of  an 
estoppel. 

The  chum  of  a  surety  agiUnat  his  principal,  for  re-imbnrsement  of  the  amount  of  a  note  taken  up  by 
the  surety,  is  barred  by  the  prescription  of  ten  years  only. 

APPEAL  from  the  District  Conrt  of  the  Parish  of  Unioo,  Richardson^  J. 
/.  T.  Ludding,  for  plaintiff.    Baker  &  Harris,  for  defendant  and  appellant. 

Land,  J.  This  is  a  snit  for  the  recoTery  of  a  slave,  and  his  hire  from  the  first 
day  of  January,  1849. 

The  slave  was  purchased  by  the  plaintiff  at  a  snccession  sale,  in  January,  1848, 
on  a  credit  of  one,  two,  and  three  years ;  and  to  secnre  the  payment  of  the  price, 
he  gave  his  three  several  promissory  notes  for  eqaal  amoants,  bearing  interest  at 
the  rate  of  eight  per  cent,  per  annam  from  date,  with  Jcikn  Taylor ^  the  defendant, 
as  one  of  his  securities,  and  a  special  mortgage  on  the  slave  purchased. 

On  or  about  the  first  day  of  January,  1851,  the  slave  came  into  the  possession 
of  defendant,  under  an  agreement  between  him  and  plaintiff,  and  remained  in  his 
possession,  until  the  slave  was  seized  by  the  Sheriff,  and  sold  on  the  third  day  of 
June,  1858,  after  the  commencemerU  of  this  suit,  under  certain  writs  of  fieri  facias 
issued  on  judgments  against  the  plaintiff,  Banks  A,  Smith. 

The  defendant  had  previously,  to- wit,  on  the  18th  of  March,  1853,  paid,  as 
surety  of  plaintiff,  the  sum  of  $1,449  on  the  promissory  notes  giv^  for  the  price 
of  the  slave. 

At  the  Sheriff's  sale  the  defendant  was  present,  and  became  the  purchaser  of 
the  slave  at  the  price  of  $2,255,  as  the  property  of  the  plaintiff,  without  any  no- 
tice or  claim  of  right  in  himself.  He  afterwards  filed  a  third  opposition,  and 
claimed  a  privilege  on  the  proceeds  of  sale  by  preference  over  the  seizing  credi- 
tors of  the  plaintiff. 

L  On  this  statement  of  the  facts,  in  the  absence  of  any  sufficient  or  l^al  evi- 
dence of  title  in  the  defendant,  the  verdict  of  the  jury,  finding  that  the  slave  was 
the  property  of  plaintiff  in  this  suit,  who  was  defendant  in  the  executions,  is  well 
grounded,  for  the  reason  that  the  seizure  and  sale  of  the  slave,  as  the  property  of 
plaintiff,  in  the  presence  of,  and  without  objection  on  the  part  of  defendant,  who 
became  the  purchaser,  are  acts  wholly  inconsistent  with  all  legal  ideas  of  owner- 
ship on  his  part,  and  generally  have  the  force  and  effect  of  an  estoppel  as  to  the 
title  of  defendant  in  execution,  upon  all  persons  present  and  assenting  thereto. 
Amonett  v.  Young  A  Bemiss,  ante,  p.  175. 

II.  The  evidence  sufficiently  establishes,  that  the  verbal  agreement  under 
which  the  slave  came  into  the  possession  of  defendant,  was  intended  by  the  par- 
ties as  a  contract  of  indemnity  or  pledge  to  secure  the  defendant  against  the  con- 
sequences of  his  suretyship  on  the  promissory  notes  given  for  the  price  of  the 
slave ;  and  under  this  agreement,  which  had  been  executed,  the  defendant  was 
bound  to  account  to  plaintiff  for  the  hire  of  the  slave,  by  deducting  annually  the 
amount,  first  from  the  interest,  and  the  balance,  if  any,  from  the  principal  G.  C, 
Arts.  3143,  3107.    It  is,  therefore,  clear,  that  the  plaintiff  had  no  right  of  action 
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smth  for  the  recovery  of  the  hire  of  the  slave,  so  long  as  the  debt  he  owed  to  deTeoduit 

TiTUML        remained  unsatisfied.     C.  C.  3145. 

III.  The  defendant,  in  his  answer,  prayed  for  judgment  for  the  amount,  to-wit, 
$1449,  which  he  had  paid  on  the  notes,  as  security  for  plaintiff,  with  ^ht  per 
cent,  interest,  and  privil^e  on  the  slave,  by  virtue  of  his  legal  subrogation  to  dD 
the  rights  of  the  vendor.  To  this  demand  the  plaintiff  pleaded  specially  the  pre- 
scription of  one,  three,  and  five  years.  The  prescription  by  which  the  sorety's 
right  of  action  for  reimbursement  is  barred,  is  the  prescription  of  ten  years,  on- 
der  Article  3508  of  the  Civil  Code,  and  not  five  years.  Linton  v.  Wikoff,  12 
An.  880. 

IV.  The  defendant  claims  a  privilege  on  the  slave,  which  attaches  to  the  pro- 
ceeds of  sale  in  the  Sheriff's  hands.  The  payment  of  the  notes  by  him,  sabro- 
gated  him,  by  operation  of  law,  to  all  the  rights  and  actions  of  the  creditor,  in- 
cluding mortgages  and  privileges ;  and  as  the  creditor  was  the  vendor  of  the 
slave,  the  defendant  succeeded  to  his  right  of  special  mortgage  and  vendor's  priri- 
lege,  as  a  security  for  his  reimbursement.  C.  C.  Art.  2157.  And  his  privily 
is  superior  to  that  of  the  seizing  creditors,  and  as  such,  entitles  him  to  be  paid  bj 
preference  out  of  the  proceeds  of  the  sale  of  the  slave.    C.  C,  Art  3234. 

The  jury  found  the  hire  of  the  slave  to  be  worth  one  hundred  and  fifty  dollan 
per  annum,  to  be  computed  from  the  1st  of  January,  1851 ;  and  taking  this  u 
the  basis  of  the  calculation,  and  allowing  the  defendant  interest  at  the  rate  of 
eight  per  cent,  per  annum  on  the  sum  of  $1449,  from  the  18th  of  March,  1853, 
and  making  the  annual  deductions,  of  the  hire,  as  required  by  Art  3143  of  tiie 
Civil  Code,  we  find  that  there  was  due  the  defendant  on  the  3d  of  June,  1858,  tiie 
date  of  the  Sheriff's  sale  of  the  slave,  the  sum  of  8741  80,  the  balance  due  on  the 
promissory  notes  aforesaid,  paid  by  him  as  surety  for  plaintiff. 

For  this  amount,  defendant  is  entitled  to  a  privilege  on  the  proceeds  of  sale  in 
the  Sheriff's  hands,  and  by  preference  over  the  seizing  creditors  of  the  plaintiff. 
But  as  these  creditors  are  not  before  us  on  appeal,  we  can  only  adjudicate  on  the 
rights  of  the  parlies  to  this  suit,  as  presented  in  the  record. 

The  only  error  in  the  verdict  of  the  jury,  which  the  judgment  follows,  is  the 
rejection  of  the  defendant's  privil^e  on  the  proceeds  of  the  sale  of  the  slave.  The 
foots  on  which  the  judgment  we  are  about  to  pronounce  is  based,  are  substantial- 
ly found  by  the  verdict  of  the  jury. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  reversed,  and  the  verdict  of  the  jury  be  set  aside  ;  and  it  is  now  ordered, 
adjudged  and  decreed,  that  the  plaintiff  be  declared  to  have  been  the  owner  of  the 
slave  described  in  his  petition,  from  the  third  day  of  January,  1848,  to  the  third 
day  of  June,  1858.  And  it  is  further  ordered,  adjudged  and  decreed,  that  the  de- 
fendant do  have  and  recover  of  the  plaintiff  the  sum  of  seven  hundred  and  forty- 
one  dollars  and  eighty  cents,  the  balance  due  him  on  the  promissory  notes  given 
for  the  price  of  said  slave,  with  eight  per  cent  per  annum  interest  thereon,  from 
the  third  day  of  June  1858,  and  that  this  privilege  on  the  proceeds  of  the  sale  of 
said  slave  be  recognized  and  enforced  as  against  said  plaintiff,  Banks  A.  Smith, 
with  the  costs  of  this  appeal.  And  it  is  further  ordered  and  decreed,  that  the  de- 
fendant pay  the  costs  of  the  lower  court,  the  same  being  allowed  plaintiff  on  the 
question  of  title  to  the  slave. 
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James  Cooper  v,  W.  D.  Cooper. 

The  date  of  a  Jadgment  may  be  fixed  by  reference  to  the  record  of  proceedings  in  the  case,  and  it 
is  not  necessary  that  the  Judge  should  sign  it  in  open  court,  or  that  it  should  be  stated  that  it  was 
read  in  open  court. 

When  the  plaintiff  is  the  payee  of  the  note  sued  on,  he  may  strilce  out  or  not  his  special  endorsemeni 
of  the  note,  and  is  not  bound  to  show  a  transfer  back  to  hhn  of  the  note. 

APPEAL  from  the  District  Court  of  the  Parish  of  Union,  Richardson,  J. 
Todd  dk  Brigham,  for  plaintiff.     W.  J,  Z.  Baker,  for  defendant  and  appel- 
lant. 

CoLS,  J.    This  action  is  based  upon  a  draft  drawn  by  the  defendant  on  Messrs. 
Clevdand  d  Bro.,  New  Orleans,  payable  to  plaintiff  or  order. 
There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

1.  Hie  first  objection  of  appellant  is,  that  the  judgment  appears  to  have  been 
rendered  witiiout  any  debult  having  been  rendered.  That  the  record  shows  the 
eridence  to  haye  been  taken  down,  and  the  case  tried  on  tiie  12tii  of  April,  1859 ; 
that  the  order  granting  ap  appeal  was  taken  on  the  12th  of  April,  1859,  and  it  is 
not  shown  that  any  defiudt  had  been  taken  before  tiiis  time.  That  the  record 
shows  that  a  de&ult  was  taken  on  the  13th  of  April,  1859. 

It  appears  clearly  that  the  latter  date  is  a  clerical  error.  The  record  shows 
that  the  case  was  taken  up  and  tried  on  the  12th  of  April ;  and  as  the  judgment 
states  that  two  judicial  days  had  elapsed  since  the  judgment  by  default  was  taken, 
it  is  thus  shown  that  the  default  was  taken  at  least  two  days  before  its  confir- 
mation. 

2.  The  second  objection  is,  that  the  judgment  has  no  date,  and  does  not  appear 
to  have  been  signed  or  read  in  open  court. 

The  record  establishes  that  the  case  was  tried  on  the  12th  of  April,  1859,  and 
that  on  the  same  day  a  motion  for  an  appeal  was  granted  to  the  defendant  in 
open  court  The  date  of  the  judgment  is  thus  fixed,  and  it  would  appear  also  that 
it  was  signed  in  open  court ;  but  the  Code  of  Practice  does  not  require  that  the 
judgment  should  be  dated,  or  that  it  should  be  signed  in  open  court. 

Article  543  of  the  Code  of  Practice  declares,  that  all  judgments  must  be  read 
by  the  Judge  in  open  court,  but  this  Code  does  not  require  that  it  should  be 
stated  in  the  judgment,  that  the  judgment  has  been  read  in  open  court ;  and  the 
District  Judge  must  be  presumed  to  have  done  his  duty  and  to  have  read  it,  as 
the  law  directs. 

3.  It  is  contended  that  the  plaintiff  has  not  shown  himself  to  be  the  owner  of 
the  draft  sued  on  because  the  payee,  the  defendant,  had  endorsed  it  to  A.  J,  Bobo 
or  order ;  and  that  there  is  no  allegation  or  proof  that  the  draft  was  endorsed  to 
Bobo  for  collection  or  as  agent ;  that  there  is  no  proof  of  retransf^  from  Bobo  to 
the  plaintiff. 

As  the  pUkintiff  was  the  payee  and  holder  of  the  note,  he  had  the  right  to  strike 
out  or  not  his  subsequent  endorsement  to  Bobo,  and  he  was  not  bound  to  proye 
any  transfer  back  from  the  subsequent  endorser.  Dugan  y.  United  States,  3 
Wheaton,  183 ;  Story  on  Notes,  {{  452,  246 ;  Squier  y.  Stockton,  5  An.  121.  Al-' 
though  there  is  a  special  endorsement  in  this  case  to  Bobo,  it  appears  evident  that 
it  was  so  endorsed  for  the  purpose  of  collection ;  the  draft  is  endorsed  in  blank 
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by  Bobo,  and  tlie  notary  states  that  it  was  at  the  request  otBobo  it  was  pro- 
tested.   As  plaintiff  is  the  payee  of  the  draft  and  in  possession  thereof,  sod  as  it 
has  been  endorsed  in  blank  by  Bobo,  it  is  prima  facie  evidence  that  the  plaintiff  is 
the  lawful  owner  of  the  same.     Wood  ▼.  Tyson,  13  An.,  p.  105. 
Judgment  affirmed  with  costs. 


POWBLL  &  HOPKTNS  V,   MaTILDA    HoPSON   &  HUSBAKD. 

When  tt  is  appareDi  that  a  party  Intonded  to  oflbr  in  evidence  a  paper,  or  docnmeot,  bet  bfled  to  do  n 
throagh  inadvertence,  or  mistake,  and  tlie  doeoment  is  copied  in  the  transcript  of  the  reoord,  il» 
Supreme  Oourt  will  consider  and  give  eCRsct  to  the  evidence,  as  if  it  had  been  ftemaUy  introdneed, 
if  tt  is  admissible. 

APPEAL  from  the  District  Coart  of  the  Parish  of  Morebonse,  Ridiardm^l 
McFee  A  Mathetn,  for  plaintiflb.    McGwre  A  Ray,  for  defendants  and  ap- 
peUants. 

Land,  J.  This  suit  was  commenced  on  an  acoonnt-cnrrent  in  favor  of  plaia- 
tiflk  as  cotton  fiactors,  kept  in  the  name  of  the  hnsband,  against  the  wife,  for  the 
amonnt  of  $3,440  02  cents,  on  the  allegations  that  the  account  had  been  cod- 
tracted  by  the  husband  as  agent  of  his  wifb,  who  had  been  separated  in  prqierty 
from  him  by  a  judgment,  and  that  the  items  of  the  account  had  enured  to  her 
sqMbrate  benefit  and  the  unprovement  of  her  separate  estate ;  and  that  the  hus- 
band, without  any  property  or  assets  in  his  own  name,  had  managed  and  con- 
trolled the  plantation  and  slaves  of  his  wife,  during  the  period  covered  by  the  ac- 
count, as  her  general  agent. 

There  was  judgment  against  the  wife  for  92,858  61,  with  five  per  cent  interat 
on  the  same,  and  she  has  appealed. 

This  case  was  formerly  before  this  court,  on  the  appeal  of  the  wife,  and  vas 
remanded  for  a  new  trial,  because  of  the  insufficiency  of  the  evidenee  to  estaUiah 
her  liability. 

On  the  new  trial,  the  plaintifb'  counsel  filed  an  affidavit  for  a  cootinuanoe,  as 
follows : 

*'  The  plaintilb  in  this  case  move  the  court  for  a  continuance,  on  the  foUowing 
grounds,  to>wit :  the  mandate  of  the  Supreme  Oourt  rendered  in  this  case,  atiti 
last  term,  ordered  a  new  trial  for  the  purpose  of  allowing  plaintlflfh  to  produce  the 
invoices  and  items  thereof  as  charged  In  the  account  sued  on.  That  since  said 
mandate  was  filed  and  ordered  to  be  made  executory,  and  at  this  term  of  the 
oourt,  phuntifls  have  filed  an  amended  petition,  with  the  invoices  called  for,  so  fiv 
as  they  can  at  this  time  produce  them.  That  all  the  items  of  the  invoices,  aa 
charged  in  the  account,  are  produced,  except  the  invoice  of  April  4th,  1854,  of 
S200  77,  the  items  of  which  are  not  now  produced  in  consequence  of  the  absence  of 
the  parties  who  furnished  said  invoices  to  plaintiflb  for  defendant, — ^bdng  absent 
from  the  city  of  New  Orleans  during  the  late  epidemic  of  yellow  fever.  That 
plaintifib  expect  to  produce,  by  the  next  term  of  the  court,  tiie  items  of  said  in- 
voice, and  the  full  proof  of  all  the  invoices ;  that  the  items  thereof  enured  to  the 
benefit  of  Matilda  Hopton  and  her  separate  estate ;  and  expect  to  prove  by  G,  F. 
GirauU  and  S,  H,  Qardimr,  and  other  competent  witnesses  in  New  Orleans,  that 
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an  of  said  invoioes  and  items  were  fiirnished  defendant,  and  were  for  her  bene-       Pt»wni, 
fit,  &c/'  Hbnoir. 

The  defendant  admitted,  that  if  the  witnesses  named  were  present,  they  would 
swear  to  the  focts  stated  in  the  affidavit,  and  thereupon  the  parties  proceeded  to 
trial.  The  pbuntiff's  connsel  omitted  to  ofifer  in  evidence,  and  to  have  the  same 
filed  and  marked  as  testimony  in  the  case,  the  admission  and  affidavit,  and  the 
defendants'  counsel  contends  that  they  cannot  be  considered  as  evidence  before 
this  court,  although  they  form  a  part  of  the  record  before  us. 

When  it  is  apparent,  a  party  intended  to  offer  in  evidence  a  paper  or  docu- 
ment (as  it  is  in  this  case),  but  did  not  do  so,  through  inadvertence  or  mistake, 
and  the  document  is  copied  in  the  transcript,  the  court  will  consider  and  give 
effect  to  the  evidence,  as  if  formally  introduced  in  the  court  below,  if  it  do  not 
appear,  nor  is  shown  to  be  inadmissible. 

Considering  the  facts  stated  in  the  affidavit  to  be  true,  or  proved  by  witnesses, 
the  judgment  of  the  lower  court  is  sufficiently  sustained  by  the  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


State  v,  Marion  Fuller. 

Tlie  objection,  tttat  the  defendant  did  not  bare  a  copy  of  the  ventre  and  indlotnient  Mnred  upon  him 
two  entire  days  before  his  trial,  most  be  urged  before  going  to  trial ;  it  can  have  no  eflbct  when  the 
defendant  seeks  to  avail  himself  of  it  after  the  verdict  has  been  rendered. 

The  general  repealing  cUuse  of  the  Act  of  1866,  relative  to  crimm  and  oflbnces,  does  not  repeal  the 
former  statatos  denoonctng  crimes  and  oflimces,  npon  which  the  Act  is  silent. 

APPEAL  firom  the  District  Court  of  the  Pkrish  of  Union,  Richardson,  J. 
F.  P.  Stuhbs,  District  Attorney,  for  the  State.    MeGuire  dt  Ray,  for  de- 
fendant and  appellant 

YooBHiBs,  J.    This  case  comes  up  on  a  motion  in  arrest  of  judgment. 

The  objections,  as  stated  in  the  motion  are :  1st,  **  That  there  is  no  law  in  this 
State,  making  the  inciting,  moving  and  procuring  of  a  person  to  inveigle,  steal 
and  carry  away  any  negro  or  other  slave,  an  oflbnce,  as  is  charged  in  the  indict- 
ment, upon  which  judgment  is  rendered  in  this  case ;  2d,  That  this  defendant  did 
not  have  a  copy  of  the  venire  and  indictment  served  on  him  two  entire  days  be- 
fore he  was  tried,  as  appears  by  the  return  of  the  Sheriff  on  the  back  of  the  in- 
dictment." 

The  last  objection,  however  good  it  may  be  when  urged  before  going  to  trial, 
loses  its  efficacy  when  the  party  seeks  to  avail  himself  of  it  after  verdict  rendered 
in  the  case.  This  right  is  waived  when  not  claimed  before  trial.  State  v.  Her* 
fuxndez,  4  An.  379 ;  State  v.  Price,  6  An.  691 ;  StaJU  v.  Benjamin,  7  An.  47  ; 
State  V.  Hdmes,  7  An.  567 ;  Staie  v.  Kentuck,  8  An.  308 ;  State  v.  Maxtnt  dt 
Guesnon,  10  An.  743  ;  and  State  v.  Jackson,  12  An.  679. 

The  indictment  charges  that  the  prisoner  **  did  feloniously  and  maliciously  m- 
cite,  mow,  procure,  aid,  hire  and  counsel  the  said  Robert  FvMer  and  the  said  Robert 
H.  Hdmes  alias  W,  B.  Hall,  in  manner  and  form  aforesaid,  to  inveigle,  steal  and 
carry  away "    The  prisoner  contends  that  six  diffisrent  oflfonoes,  three  of 
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stin         which  arc  nnknown  to  oar  laws,  are  charged  in  the  same  count ;  and  that,  conae 
FuuB.        qaCDtly,  this  defect  is  not  cured  by  general  verdict. 

The  statute  of  1819  (Acts  p.  62-3)  reads  as  follows :  "  All  and  every  person 
and  persons,  who  shall  inveigle,  steal,  or  carry  away  any  negro  or  other  elave  or 
slaves,  or  shall  hirej  aid,  or  counsel  any  person  or  persons  to  inveigle,  steal,  or  car- 
ry away,"  Ac The  addition  in  the  indictment  of  the  terms  incite,  move  and 

procure,  far  fW>m  changing  the  nature  of  the  offence  charged  under  the  statute,  is 
merely  explanatory.  The  indictment  is  couched  in  the  very  words  of  the  statate^ 
which,  in  this  respect,  denounces  the  offenoc  committed  by  accessories  before  the 
fact ;  and  although  it  would  have  been  suflQcient  to  have  inserted  the  ezpreasioD 
used  by  the  statute  to  defioe  the  offence  of  an  accessory  before  the  fact,  to  the  io- 
veigling,  stealing  and  carrying  away  of  slaves,  yet,  there  can  be  no  impropriety 
in  adopting  the  common  law  form  of  charging  the  ofienoe,  as  it  embraces  the  pre- 
cise terms  of  our  statute. 

It  is  contended,  in  the  last  place,  that  the  statute  upon  which  the  present  ia- 
dictment  is  framed,  has  been  repealed  by  the  Act  of  1855,  relative  to  crimes  and 
ofifences.  The  failure  to  reenact  this  statute  in  the  Act  of  1855,  above  mentioned, 
is  not  afi^ted  by  the  repealing  clause,  "  that  all  laws  contrary  to  the  provisions 
of  this  Act,  and  all  laws  upon  the  same  subject-matter,  except  what  is  contained 
in  the  Civil  Code  and  Code  of  Practice,  be  repealed."  In  the  list  of  offeoces, 
comprised  in  the  125  sections  of  this  Act  of  1855,  there  is  not  one  upon  the  aune 
subject-matter  as  the  offence  under  consideration.  We  have  ahready  held,  that 
the  Act  of  1855  does  not,  by  omitting  any  particular  crime  or  oflence,  existing 
previously,  repeal  the  same.    State  v.  JVilson,  ante,  p.  446. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Di6> 
trict  Court  be  affirmed. 


Paulina  Picket  v,  S.  W.  Vance. 


Wb«n  tnteiTOgatories  on  fiMts  and  ftrtlcles  are  annexed  to  a  petition,  and  an  exception  is  nude  to  tba 
Tagaeneas  of  the  petition,  and  soBtalned  with  leare  to  amend— flefal:  lliat  the  InterrogatorieB  not 
being  pertinent  to  tbe  issae,  the  defendant  shoald  not  be  compelled  to  answer  thorn. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Cresweil  J. 
Landrum  <Si  Williamson^  for  plaintiff.    B,  L.  Hodge,  for  defendant  and  ap- 
pellant. 

Land,  J.  The  late  James  B.  Gilmer  and  the  plaintiff,  his  wife,  entered  into 
an  act  of  partition  and  settlement,  of  all  their  property,  rights  and  credits,  which 
was  specially  authorised  by  an  Act  of  the  L^islature,  and  the  19th  Article  there- 
of declares : 

**  That  if  hereafter  any  community  property,  or  any  property  right,  or  chiim 
acquired  since  the  marriage,  be  discovered  to  exist,  of  any  nature  soever,  and  not 
herein  recited,  or  specially  disposed  of  hereinafter,  whether  the  same  be  real,  pe^ 
sonal,  movable  or  immovable,  whether  situated  in  this  State  or  elsewhere,  such 
property,  right,  claim  or  credit,  when  discovered,  shall  vest  in,  and  become  the 
individual,  absolute  and  irrevocable  property  and  rights  of  the  said  Patdim  Gd- 
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mert  her  heirs  and  assigns,  forever,  together  with  all  the  rents,  reveones,  issues, 

profits,  &c.,  accrued  since  the  date  of  the  final  agreement  entered  into  by  said        Vakob. 

Gilmer  and  vfift^  to  wit,  4th  of  October  last  past,"  that  is  1855. 

The  present  action  is  founded  on  this  article  or  stipulation  in  the  act  of  settle- 
ment and  partition  against  the  defendant,  the  son-in-law  of  Gilmer,  for  the  re- 
covery of  two  specific  sums,  to  wit,  $115  and  3550,  alleged  to  have  been  acquired 
by  Gilmer  since  his  marriage  with  plaintiff,  and  to  have  been  received  by  defen- 
dant. And  also,  for  the  further  sum  of  fifty  thousand  dollars  alleged  to  have 
been  received  by  him  at  various  other  times,  in  collections  and  notes  and  other 
property  belonging  to  plaintiff  by  virtue  of  said  stipulation.  The  plaintiff  con- 
cludes her  petition  by  propounding  interrogatories  to  the  defendant. 

The  defl?ndant  excepted  to  the  petition,  uT>on  the  grounds  that  the  all^ations 
contained  in  it,  were  too  vague,  indefinite  and  uncertain,  to  be  answered,  except 
those  relating  to  the  two  specific  sums  first  mentioned,  and  which  the  petition 
charged  to  have  been  received  from  a  certain  named  person. 

The  general  allegation  to  which  the  exception  applied,  was  in  these  words  : 
''  Petitioner  further  represents,  that  said  Samuel  W,  Vancz,  who  is  familiar  with 
the  a&irs  of  said  Gilmer^  about  which  your  petitioner  was  not  fully  informed, 
has,  at  various  other  times,  collected  various  sums  of  money  which  constituted 
property  acquired  since  said  marriage,  and  also  has  in  his  possession,  notes  and 
other  property  belonging  to  petitioner,  by  virtue  of  said  settlement  above  men- 
tioned, to  the  amount  and  value  af  fifty  thousand  dollars,  all  of  which  he  refuses 
to  deliver  up,  or  account  for,  though  amicably  requested  so  to  do." 

The  exception  was  sustained  and  the  petition  dismissed  as  to  the  demand  for 
fifty  thousand  dollars. 

The  District  Judge  did  not  err. 

Although  great  latitude  is  allowed  in  pleadings  under  our  system  of  practice, 
yet  the  plaintiff  is  required  to  make,  in  his  petition,  a  clear  and  concise  state- 
ment of  the  object  of  his  demand,  as  well  as  of  the  nature  of  his  title,  or  the  came 
of  action  on  which  it  is  founded.    C.  P.  Art.  172. 

llie  cause  of  action  alleged  by  plaintiff,  is  tbe  collection  of  monies,  and  tbe 
receipt  of  notes  and  other  property  beloDging  to  her  by  defendant.  It  cannot  be 
said  in  such  a  cose,  that  there  is  a  clear  and  concise  statement  of  the  cause  of 
action,  when  there  is  no  allegation  of  time,  place  or  person,  or  of  items  making  up 
the  gross  sum  demanded. 

After  tbe  exception  hod  been  sustained,  tbe  plaintiff's  counsel  moved  the  court 
for  an  order  on  defendant,  to  answer  the  interrogatories  on  facts  and  articles  pro- 
pounded in  the  petition,  to  which  defendant,  by  his  counsel,  objected,  and  the  ob- 
jection was  sustained  on  the  ground,  "  that  ilu  exception  to  the  vagueness  of  the 
petition  luid  been  sustained,  with  leave  to  amend.'^    The  Judge  did  not  err. 

After  the  exception  had  been  sustained,  the  interrogatories  were  not  perti- 
nent to  any  issue  before  the  court,  and  tbe  answers  of  defendant  would  have  been  a 
vain  and  useless  thing  in  the  suit  pending. 

The  defendant  answered  the  petition,  as  to  tbe  two  specific  items  claimed,  and 
admitted  that  in  the  spring  of  1856,  Gilmer  placed  in  his  hands  for  collection,  a 
note  for  $450,  for  loaned  money,  bearing  eight  per  cent,  interest  from  date  ;  and 
that  he  had  received  on  it  $115,  but  nothing  more ;  and  alleged  his  willingness 
to  account  to  plaintiff  for  the  note  and  the  money  received,  if  she  were  entitled 
to  the  same,  and  that  he  had  so  notified  her  agent  before  the  institution  of  this 
suit,  but  averred  that  the  note  and  money  received  on  it,  belonged  to  Gilmer. 
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There  was  jadgment  for  the  money  collected,  and  the  note,  and  defiendint  ip- 
Vamcm.        pealed. 

His  learned  connsel  contends,  in  bar  of  this  action,  that  the  partitioo  tad  set- 
tlement  were  intended  as  a  finaiUy  between  the  parties,  and  to  predade  a  resort 
to  the  courts,  for  the  ascertainment  of  their  respective  rights  and  obligatku. 
This  is  certainly  true,  and  the  solemn  acts  which  they  execnted,  under  the  ex- 
press authorization  of  the  Legislature,  are  final  and  conclusive  upon  their  H^ 
bat  this  suit  is  not  for  the  ascertainment  of  the  rights  of  plainti^  or  te  obKgt- 
tions  of  Gilmer,  bat  for  the  recovery  of  money  which  the  act  of  partitioD  ind 
settlement  expressly  declares  belongs  to  plaintiff. 

It  is,  therefore,  decreed,  that  the  jadgment  be  affirmed,  with  costs. 


James  Walling  v.  His  CREDrross. 

The  syodic  of  an  insolvent  may  plead  in  his  answer  to  oppoaitlonfi  Aled  to  bis  tablean  of  dvUilntifli, 
any  legitimate  defence  against  the  claims  of  the  opposing  crediUMV.  such  as  usury  and  vast  of  tm 
sidoration,  &c. 

The  opposition  in  sach  case  is  a  salt  to  establish  a  money  demand,  and  the  deltaee  csmot  be  barred  by 
prescription. 

APPEAL  fh>m  the  District  Court  of  the  Parish  of  Caddo,  Cresttdl,  J. 
Landrum  A  Williamson,  for  plaintiff.    A,  B,  Levisee,  for  defendants  md 
appellants. 

Buchanan,  J.  The  late  Samuel  Bennett  and  Mr*.  Alexander,  filed  oppositioDS 
to  a  tableau  of  dtstribution  in  this  insolvency.  They  claimed  to  be  moH^ige 
creditors  of  the  insolvent ;  the  syndic  filed  an  answer  to  their  oppodtioos,  in 
which  he  pleads  that  the  contracts  were  usurious.  This  plea  has  been,  after  Ml 
investigation,  sustained  to  a  great  extent  by  the  District  Judge ;  and  the  oppo- 
nents have  appealed. 

Their  counsel  relies  in  this  court,  principally,  upon  the  argument  that  the  de- 
fence interposed  by  the  syndic,  is  equivalent  to  a  revocatory  action,  and  is  sab- 
ject  to  the  rules  governing  that  action,  as  the  prescription  of  one  year,  Ac. 

We  do  not  think  this  argument  well  founded.  The  opposition  is  a  suit  to  es- 
tablish a  money  demand  founded  upon  contracts ;  and  the  syndic  has  full  riglit 
to  repel  such  suit  or  demand,  by  any  l^itimate  defence,  as  for  instance,  amy 
and  want  of  consideration. 

Upon  the  facts,  embracing  many  and  complicated  transactions  between  the 
insolvent  and  the  opponent  Bennett,  the  elaborate  and  laborious  ezaminatioa 
which  the  District  Judge  has  given  them,  in  his  reasons  for  judgment,  have  led 
him  to  conclusions  which  appear  to  us  to  conform  to  the  evidence  in  the  cause. 

We  are  of  opinion,  with  the  Judge  a  quo,  that  the  diflbrent  notes  and  mort- 
gages which  figure  in  the  evidence,  although  executed  partly  in  the  name  of 
Samud  Bennett,  and  partly  in  the  name  of  Mary  D,  C,  Cane,  (Mrs,  Alexander,) 
as  payees  and  mortgagees,  were  in  reality  obligations  held  by  Samuel  Benndt, 
arising  out  of  transactions  between  the  insolvent  and  Bennett,  and  for  the  ac- 
count and  behoof  of  the  said  Bennett. 

There  is  one  particular  in  which  there  appears  to  be  error  in  the  judgment  of 
the  District  Court.    No  interest  is  allowed  upon  the  amoont  (93,638)  for  which 
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the  sQCceflsioD  of  Btnn'it  is  ordered  to  be  placed  upon  the  tableau  of  distribu-       Wiuuo 
tioD,  with  right  of  mortgage  taking  date  from  the  6th  of  September,  1851. 

By  the  terms  of  the  mortgage,  the  debt,  to  secure  which  it  is  given,  bears  in- 
terest at  the  rate  of  eight  per  cent  per  annum. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended  ;  that  the  syndic  of  the  creditors  of  Jame$  WcMing,  phkoe  the  appel- 
lant, Mn.  JUxander,  in  her  capacity  of  executrix  of  the  last  will  of  Samud 
Bennett,  as  a  mortgage  creditor,  upon  the  tableau  of  distribution  herein,  for  the 
sum  of  93,638,  with  interest  at  eight  per  cent  from  the  6th  of  September,  1851, 
date  of  the  mortgage,  until  paid ;  that  in  other  respects,  the  judgment  appealed 
from  be  affirmed ;  and  that  the  costs  of  appeal  be  borne  by  the  mass. 

Land,  J.,  recused  himself  in  this  case,  being  a  creditor  of  the  insolvent. 


J.  P.  Elam,  Tutor,  et  al.  v.  Heibs  A.  S.  Barr  et  al. 

Where  the  tator  was  bound  to  Airnteh  another  surety,  fai  place  of  one  who  bad  died  or  become  insol- 
vent, and  withootany  order  of  court,  roluntarlly  famished  a  new  bond,  with  other  surety,  which 
was  filed  and  approved  by  the  Cleric  of  the  oomi—Hdd  :  That  the  surety  on  the  new  bond  was 
bound,  although  it  was  not  executed  in  pursuance  of  any  order  of  court "  volmti  mm  JU  if^jwia.^* 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Riehardaofiy  J. 
/.  O.  Taliaferro  and  W.  B,  Spencer,  for  phiintifls  and  appellants.  Mc- 
Ctwre  <§  Ray  and  R,  H,  Cuney,  for  defendants. 

Buchanan,  J.  The  appdlee,  Sarah  J,  Glenn,  administratrix  of  the  succession  of 
Isaac  T»  OUnn,  moves  to  dismiss  the  appeal  taken  by  the  plaintiffi  herein,  on 
the  ground  that  Elizabeth  Glenn,  one  of  the  defendants,  was  not  made  party  to 
the  appeal. 

It  was  not  necessary  to  make  her  a  party.  She  had  no  interest  in  maintain- 
ing the  judgment  of  the  court  below,  which  condemned  her  to  pay  the  plaintifls 
a  huge  sum  of  money,  while  it  exonerated  the  co-defendant  and  appellee  from  all 
liability.    Dow  v.  Hardy,  13  An.  441 ;  Saux  v.  Lefevre,  12  An.  757. 

Our  decision  upon  this  point  renders  it  unnecessary  to  notice  the  other  grounds 
of  the  motion  to  dismiss. 

The  principal  question  to  be  determined  is  the  validity  and  binding  effect  of  a 
bond  given  on  the  10th  of  December,  1850,  by  Samud  Glenn,  as  principal,  and 
haac  Thonuu  Glenn,  as  his  security,  in  the  sum  of  twelve  thousand  seven  hun- 
dred and  seventeen  dollars,  conditioned  for  the  faithful  performance,  by  Samuel 
Glenn,  of  the  duties  of  tutor  of  the  minors  Elam.  The  appellee,  Sarah  Jane 
Glenn,  administratrix  of  the  estate  of  Isaac  Thomae  Glenn,  security  named  in 
said  bond,  defends  this  suit,  on  the  ground,  (among  others,)  that  said  bond  was 
executed  several  years  after  Samud  Glenn*»  appointment  as  tutor  to  the  plain- 
tii&,  and  was  not  provoked  by  any  legal  proceedings,  and  was  not  executed  in 
pursnaiioe  oi  any  law  or  order  of  court,  and  is  a  nude  pad,  and  is  in  no  manner 
binding  on  the  estate  of  Isaac  T.  Glenn. 

The  record  shows  that  Samud  Glenn  was  appointed  tutor  to  the  minor  heirs 
of  If.  W,  Elam,  in  November,  1849,  and  gave  as  surety  on  his  bond,  Elizabeth 
Glenn  and  Alfred  S,  Barr. 

Barr  died  in  February,  1850.    Elizabeth  Glenn  became  insdvent  about  the 
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elam         same  time,  her  estate  being  sold  on  a  twelve  month's  bond.    At  this  jaoctare  or 

Biu.  affairs,  John  A.  Bray,  uncle  of  plaintiffs,  demanded  of  Glenn  other  and  better 

necority  for  his  tatorship,  which  Glenn  complied  with,  by  ezecatio^  the  bond 

above  mentioned,  with  Iscuic  T.  Glenn  as  security,  which  bond  was  approved  by 

the  Clerk  of  the  District  Court. 

It  seems  to  us  that  the  bond  given  under  these  circumstances,  is  a  legal  bond. 
The  obligation  of  a  dative  tutor,  to  give  good  and  sufficient  security  for  the  fideli- 
ty of  his  administration,  is  recognized  by  Article  330  of  the  Civil  Code. 

Now,  nothing  is  more  likely  to  happen  in  the  series  of  years  during  which  a 
charge  of  tutorship  may  last,  than  that  the  surety  ori^ally  given  by  the  tator, 
may  die  or  become  insolvent  In  either  case,  the  security  for  the  minor's  rights, 
which  the  law  contemplates,  no  longer  exists.  There  will  be,  virtually,  no  one 
bound  for  the  fidelity  of  the  tutor's  administration,  but  himself. 

It  cannot  be  doubted,  that  upon  suggestion  of  this  fact  to  the  Judge  of  Pro- 
bates, the  tutor  would  be  ordered  to  furnish  another  surety  in  the  place  of  him 
who  has  died  or  become  insolvent.  And  if,  without  any  order  of  court,  the  tator 
voluntarily  furnishes  another  bond,  with  other  security,  under  t^e  circumstaDoes, 
and  files  the  same  with  the  Clerk  of  the  court,  he  has  done  no  more  than  he  was 
obliged  to  do,  and  it  does  not  lie  in  the  mouth  of  the  surety  who  has  signed  sadi 
bond,  nor  of  the  representatives  of  sach  surety,  to  repudiate  the  obligation. 
This  is  not,  in  terms,  the  case  of  the  third  paragraph  of  Article  330  of  the 
Code,  which  authorizes  the  tutor's  bond  to  be  increased  or  diminished  on  the  de- 
mand of  the  under-tutor,  or  of  any  relation  of  the  minor,  when  there  shall  be  an 
augmentation,  or  a  diminution  of  the  funds  of  the  minor,  in  Hie  tutor's  hands. 
Such  increase  or  diminution  of  the  amount  of  security  for  administration,  most, 
probably,  be  ordered  by  the  Judge ;  particularly  would  that  seem  necessary, 
when  a  diminution  of  the  security  was  made.  But  that  paragraph  more  particor 
larly  points  to  the  case  when  the  person  of  the  surety  is  unchanged ;  the  amoant 
of  the  suretyship  being  the  only  thing  mentioned  in  the  text. 

With  regard  to  the  present  case,  the  maxim  will  apply,  that  in  whatever  man- 
ner a  man  binds  himself,  he  shall  remain  bound ;  and  the  other  maxim  ''vdefUi 
nonfit  injuria" 

In  the  case  of  Canal  Bank  v.  Brown^  an  administrator's  bond  was  held  to  be 
valid  and  binding  on  the  sureties,  under  circumstances  of  much  greater  irre- 
gularity than  those  of  the  present  case.    See  also  Bryan  v.  Aiutin,  10  An.  613. 

The  amount  of  the  indebtedness  of  the  tutor  seems  to  have  been  correctly  set- 
tled by  the  District  Judge,  under  the  evidence,  in  rendering  judgment  against 
the  surety,  who  is  not  before  us.  Under  the  views  taken  by  us  of  the  effect  of 
the  bond  signed  by  Isaac  T.  Glenn,  the  same  ju^^ent  must  be  rendered  against 
the  estate  of  the  latter. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  as  to  the  defendant,  Sarah  Jane  Glenn,  administratrix  of  baac  7. 
Glenn's  succession  ;  and  that  plaintiff  recover  of  the  said  Sarak  Jane  Glenn,  in 
her  quality  aforesaid,  the  sum  of  seven  thousand  two  hundred  and  eighty-three 
dollars  and  fifty  eight  cents,  subject  to  a  credit  of  two  thousand  three  hmidred 
and  twenty-eight  dollars  and  thirty-two  cents ;  and  costs  of  both  courts. 
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Statb  V,  Ward. 

On  appeals  in  criminal  caBes,  the  ooort  will  take  oogninnce  only  of  anmized  questions  of  law. 

la  criminal  cases  tlie  parties  Ikave  not  the  right  to  require  the  Clerk  to  take  down  the  evideBoe  and 

certify  it  to  the  Supreme  Court,  and  the  court  will  not  take  notice  of  the  Ikcts  thus  taken  down^ 

although  certified  both  by  the  Gerk  and  the  Judge  of  the  inferior  court. 
A  llBt  of  the  Jurors,  hoaded  "  List  of  Jurors  for  the  third  and  (burth  weeks  of  the  October  term  of  the 

District  Court  of  the  Parish  of  CMdo/'  duly  serred  on  the  prisoner,  held  to  be  a  sufficient  compliance 

with  the  law. 
A  question  of  ftet,  of  which  the  appellate  court  cannot  take  Juri8dicti<Mi,  is  necessarily  inrolred  I9 

determining  whether  the  prisoner  had  used  due  diligence  in  procuring  the  attendance  of  his  wit- 


It  is  in  the  discretion  of  the  District  Judge  to  determine  whether  or  not  a  case  should  be  postponed  or 
continued  on  account  of  the  ill  health  of  the  prisoner. 

An  impression  entertained  by  a  Juror  as  to  the  guilt  of  the  accused,  is  not  sufficient  to  disqualify  him. 

Mdd :  nutt  the  court  below  did  not  err  hi  refusing  to  allow  the  prisoner's  counsel  to  ask  a  Juror 
whether  he  had  not  made  up  his  mind  ss  to  what  ponisbment  should  be  taiflicted  in  case  the  prisoner 
should  be  convicted.  The  question  also  was  properly  overruled,  whether,  if  the  juror  went  into  the 
Jury-box  in  his  preseut  state  of  mind,  he  went  there  with  the  belief  that  the  defendant  was  guilty  of 
murder,  as  charged  in  the  indictment. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  CrestoeU,  J. 
Stubbs  <§  Williamson,  for  the  State.    M»  A,  Jones,  for  defeDdant. 

YooBHiBs,  J.  The  prisoner  being  indicted  for  the  crime  of  mnrder,  was  foond 
gwltj  by  the  verdict  of  the  jary,  and  was  sentenced  to  capital  punishment  by  the 
judgment  of  the  court 

Before  expressing  any  opinion  upon  the  nun^rous  bills  of  exception  which  are 
presented  for  our  consideration,  it  is  proper  that  notice  should  be  taken  of  the  ex- 
tent of  our  jurisdiction  in  criminal  matters.  By  constitutional  provision,  it  is 
limited  to  questions  of  law ;  and,  in  giving  effect  to  this  limitation  of  our  appel- 
late jurisdiction,  we  have  on  five  different  occasions  held,  that  we  could  take  cogni- 
sance only  of  unmixed  questions  of  law ;  that  these  questions  should  be  submitted 
upon  bills  of  exception  taken  to  the  ruling  of  the  inferior  courts,  or  upon  assign- 
ment of  errors,  unless  the  defects  are  patent  on  the  face  of  the  papers ;  and  final- 
ly, that,  though  certified  by  the  District  Judge,  or  the  Clerk,  the  foots  of  the  case 
did  not  foil  within  our  jurisdiction,  and  we  were  not  justified  in  giving  them  our 
consideration. 

It  has  been  remarked  by  Mr.  C.  J.  Merrick,  in  the  case  of  the  State  v.  Hender- 
son, 13  An.  489,  (and  this  ruling  meets  the  unqualified  approbation  of  the  court,) 
that "  it  is  apparent,  that  inasmuch  as  the  testimony  is  never  taken  down  by  the 
Clerk  in  criminal  cases,  the  record  cannot  be  certified,  as  in  civil  cases,  to  con- 
tain all  the  evidence.  This  was  known  to  the  framers  of  the  Constitution  when 
they  conferred  the  appeal,  and  to  the  Legislature  also  when  it  authorized  an  ap- 
peal in  criminal  cases,  without  giving  bond.  The  Articles  of  the  Code  of  Prac- 
tice, which  gives  either  party  the  right  to  require  the  Clerk  to  take  down  the 
testimony  in  civil  cases,  and  to  require  him  to  certify  the  same  to  the  Supreme 
Court,  are  not  applicable  to  appeals  in  criminal  cases.  See  State  v.  BrunOto,  13 
An.,  p.  45 ;  State  v.  Bunger,  ante,  p.  461. 

We  will  now  proceed  to  dispose  of  the  bills  of  exception  that  are  in  the  record, 
without  taking  any  notice  whatever  of  the  facts,  which  are  certified  both  by  the 
Ckrk  and  the  Judge  of  the  District  Court. 
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Scat*  I.  The  prisoner  objected  going  into  the  trial  of  the  case,  on  the  ground  that  he 

wLtD  had  not  had  a  proper  service  of  the  venire,  as  the  law  contemplates.  His  coansd 
states  in  his  brief,  that  the  list  served  upon  his  client  **  contained  thirty-two 
names,  headed  *  List  of  Jurors  drawn  to  serve  as  petit  jurors  for  the  third  and 
fourth  weeks  of  the  October  term,  1858,  of  the  District  Court  for  the  Pariah  of 
Caddo." 

This  we  consider  to  be  a  sufficient  compliance  with  the  law ;  such  a  course  did 
not  tend  in  the  least  to  embarrass  the  accused  in  his  researches  for  information  as 
to  the  jurors  who  were  to  pass  upon  him,  in  order  to  prepare  his  challenges.  He 
was  informed  by  the  very  list  served  upon  him,  and  besides,  he  must  have  known 
the  plain  provisions  of  the  law,  that  the  jurors  of  the  third  week  could  not  be 
called  to  serve  during  the  fourth  wees ;  and  that  those  of  the  fourth  week  wat 
in  a  similar  situation  as  to  the  trial  of  cases  during  the  third  week.  He  could  not 
plead  ignorance  of  the  law,  and  his  own  showing  establishes  his  knowltilge  of 
these  facts.  This  is  not  a  case  analogons  to  the  one  quoted  in  3  An.  51,  States. 
HowdL 

2.  For  the  purpose  of  compelling  the  prisoner  to  go  to  trial,  notwithstanding 
his  right  to  a  continuance  on  the  ground  of  the  absence  of  the  witness,  JAntts, 
the  District  Attorney  "  admitted,  for  the  purposes  of  this  trial,  that  the  facta  set 
forth  in  the  affidavit,  to  be  proven  by  Evan  Martin,  are  true ;  and  if  the  trial  la 
not  gone  into  at  this  term  of  the  court,  the  State  reserving  the  privilege  of  with- 
drawing the  admission."  It  appears,  by  a  bill  of  exceptions  taken  by  the  Dis- 
trict Attorney  to  another  ruling  of  the  District  Judge,  that  during  the  trial  the 
witness,  Martin,  was  present,  but  that  the  court,  upon  the  opposition  of  the  de- 
fendant, refused  to  the  District  Attorney  the  privilege  of  withdrawing  this  ad- 
mission. 

The  appellant  then,  appears  before  this  court,  in  this  instance,  in  an  inconas^ 
tent  position,  and,  from  his  own  manner  of  proceeding,  has  preclnded  himself  from 
the  relief  which  he  claims  at  our  hands.  In  the  first  place,  he  is  not  satisfied  with 
the  admission  made  by  the  defendant,  and  then  he  will  not  consent  to  permit  its 
withdrawal,  when  he  has  in  court  the  very  witness  whose  absence  was  urged  as  a 
ground  for  a  continuance.  If  the  admission  was  not  such  a  one  as  the  law  coo* 
templates,  and  did  not  reach  his  expectations,  his  remedy  was  reached  by  eliciting 
the  truth  from  the  witness,  who  happened  to  be  present  during  the  trial. 

3.  With  regard  to  the  other  witness,  it  is  evident  that  the  District  Judge  was 
not  satisfied  that  the  prisoner  had  used  due  diligence  to  procure  his  attendance. 
This  question  necessarUy  involves  one  of  fact ;  we  will,  therefore,  not  disturb  the 
ruling  of  the  court  below. 

4.  It  is  left  to  the  discretion  of  the  District  Judge,  to  determine  whether,  or 
not,  a  case  should  be  postponed  or  continued,  on  account  of  the  ill  health  of  the 
prisoner ;  this  is  a  matter  which  he  must  decide  by  going  into  the  facts,  upon 
which  must  be  predicated  the  exercise  of  this  discretionary  power. 

5.  The  prisoner  contends  that  John  Walters  was  not  a  competent  juror;  bat 
the  bill  of  exception  taken  to  the  adverse  ruling  of  the  District  Judge,  does  not 
show  affirmatively  that  he  had  formed  or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner,  from  the  narrative  of  the  witnesses.  His  impression 
upon  the  subject  does  not  amount  to  such  an  opinion  as  will  disqualify  him  to  sit 
as  a  juror.  There  must  be  a  deliberate  opinion,  and  not  an  impression,  as  to  the 
guilt  of  the  prisoner,  in  order  to  disqualify  a  juror. 

6.  The  following  question  was  propounded  to  one  of  the  jurors,  John  Walttn: 
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**  In  case  of  conviction  of  the  prisoner,  of  murder,  aa  charged  against  him,  have         sr^n 
yon  not  made  up  yonr  mind  as  to  what  punishment  oaght  to  be  inflicted  upon         Waio. 
him  ?  "    The  prisoner's  counsel  contests  the  correctness  of  the  mling  of  the  Dis- 
trict Jadge. 

The  object  of  examining  a  juror  on  his  voir  dire,  is  to  ascertain  the  state  of 
his  mind,  in  order  to  determine  whether  he  stands  indifierent  between  the  State 
and  the  prisoner.  He  is  considered  indifferent  when  he  has  no  bias  for  or  against 
the  prisoner,  when  he  has  not  formed  or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner,  after  having  heard  the  narrative  of  the  witnesses,  and 
finally,  when  he  entertains  no  conscientious  scruples  that  will  prevent  him  from 
carrying  the  law  into  effect 

But  such  is  not  the  case  presented  by  the  interrogatory  propounded  to  the  ju- 
ror, Walters.  A  hypothetical  statement  is  made,  that  the  jury  brings  in  a  verdict 
of  guilty  of  murder,  and  the  prisoner  then  wishes  to  know  whether  the  juror  has 
made  up  his  mind  as  to  the  manner  in  which  he  will  exercise  the  discretion  vested 
in  the  jury  to  bring  in  a  qualified  verdict.  It  is  not  even  hinted  that  the  juror 
has  any  bias  against  the  accused,  nor  that  he  has  formed  or  expressed  an  opinion 
as  to  the  guilt  of  the  accused,  either  upon  the  declarations  of  witnesses,  or  upon 
rumor ;  nor  that  the  juror  has  any  conscientious  scruples  as  to  the  penalties  de- 
nounced by  law  in  such  cases.  If  there  existed  any  bias  or  prejudice  in  his  mind 
in  the  case  at  bar,  it  was  lawful  for  the  prisoner  to  interrogate  him  directly  upon 
the  subject ;  and  he  could  pursue  the  same  course,  if  the  juror  entertained  on  the 
merits  of  the  case  any  opinion  which  operated  a  disqualification. 

It  is  the  duty  of  the  District  Judges  to  direct  the  proceedings  in  their  courts, 
80  that  the  ends  of  justice  may  be  attained ;  and  a  great  deal  of  discretion  is 
vested  in  them  for  that  purpose.  Nor  can  we  say  that  this  discretion  was  not 
properly  exercised  by  the  Judge  a  quo  in  refusing  to  allow  the  prisoner  to  inter 
rogate  the  juror  as  to  hypothetical  cases.  If  the  juror  has  not  formed  an  opinion 
as  to  the  guilt  of  the  prisoner,  it  is  idle  to  inquire  whether  he  has  made  up  his 
mind  as  to  the  d^ee  of  punishment  that  should  be  awarded.  If,  on  the  contrary, 
such  an  opinion  has  been  formed,  that  would  be  a  more  appropriate  ground  of 
opposition.    State  v.  Bennett,  ante,  p.  651 ;  State  v.  Melvin,  11  An.  536. 

With  regard  to  the  ruling  in  the  case  of  the  State  v.  George,  8  R.  538,  see  our 
opinion  in  the  case  of  the  State  v.  Bennett,  ante,  p.  651.  See  also  State  v.  Nolan, 
13  An.  276. 

7.  The  following  question  was  propounded  to  the  jurors  Wm»  Flannagan,  Sr., 
Wm,  Flannagan,  Jr,,  Wm.  Blakey,  Andrew  Scott,  and  Benjamin  Stephens,  to-wit : 

'*  Whether,  if  they  went  into  the  jury-box  in  their  present  state  of  mind,  they 
went  there  with  the  belief  that  the  defendant  was  guilty  of  murder,  as  charged  in 
the  indictment." 

This  question  was  properly  overruled,  for  the  reasons  given  in  the  foregoing 
pages. 

8.  The  court  below  properly  rejected  the  challenge  for  cause  to  the  juror, 
Lafoy.  Although  he  had  conversed  with  two  witnesses,  yet  he  had  not  formed  a 
deliberate  opinion  as  to  the  guilt  of  the  prisoner.  It  appears  from  the  statement 
of  the  District  Judge,  in  his  reasons  for  overruling  the  prisoner,  that  Lafoy,  al- 
though he  had  conversed  with  two  witnesses,  was  not  aware  of  the  fact  of  their 
being  witnesses,  and  that  the  slight  opinion  which  he  entertained  as  to  the  guilt 
of  the  accused,  was  based  upon  rumor.    State  v.  Bunger,  ante,  p.  461. 

9.  The  prisoner's  counsel  states,  that  when  jurors  were  sworn  on  the  voir  dire. 
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flrm         he  requested  that  their  teetimoDy  be  taken  down ;  bat  that  the  District  Jadge 
Win.        refund  to  accede  to  his  demand.  This  objection  is  fnlly  answered  by  the  preUmi- 
nary  remarks  in  this  opinion. 

10.  We  cannot  examine  the  question  raised  by  the  accnsed,  on  the  motion  in 
the  court  below  for  a  new  trial,  based  apon  the  ground  that  one  of  the  jnron  who 
sat  in  the  case  had  not  the  l^al  qualifications.  This  was  an  issoe  to  be  rused 
before  the  juror  was  sworn  and  empaodled.  StaU  ▼.  Bungtr,  ante,  p.  461 ;  SiaU 
y.  Nolan,  13  An.  276. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended,  inasmuch  as  it  fixes  a  day  for  the  execution  of  the  defendant,  £. 
Wardi  that  it  be  farther  amended,  so  that  the  sentence  shall  be  execoted 
npon  a  day  to  be  fixed  by  the  Gk>yenior ;  and  that  the  judgment  so  amended  be 
affirmed. 


JeFFEBSON   O.  BbOOKS  v.   EuZA  J.   WiOQINTOK  &  HaSBAKD. 

A  married  wonuui  may  sign  a  note  or  draft  in  pasrmeDt  of  a  debt  created  for  the  benefit  of  her  iadi- 

▼idaal  estate,  without  the  aothorintion  of  her  husband. 
A  draft  glyen  for  each  a  debt  by  a  married  woman  is  an  act  of  admlnistratioD,  and  la  girtnf  M,  sIm 

may  be  considered  as  havliif  remmed,  as  she  nay  do  at  will,  the  sdmtnisiration  of  her  para|ilwnal 

property. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoola,  Mayo,  J. 
/.  Hawkins  and  /.  O.  Taliaferro,  for  pbiintiff.    Smith  A  Spencer,  for  defen- 
dants and  appellants. 

CoLB,  J.  The  plaintiff  sues  Eliza  /.  Wigginton  for  services  as  OYerseer  of  a 
plantation  which  was  her  paraphernal  property. 

For  $686  38^,  a  part  of  the  amount  claimed,  Mrs.  Wigginton  executed  her 
draft  on  a  commercial  house,  which  was  protested  for  non-payment. 

It  is  contended,  she  was  not  authorized  by  her  husband  to  sign  the  draft 

This  was  unnecessary  in  this  instance. 

The  debt  was  created  for  the  benefit  of  her  individnal  estate,  and  as  the  wife  is 
entitled  to  resume  at  will  the  administration  of  her  paraphernal  property,  she 
may  be  considered  to  haye  done  so  in  giving  this  draft,  for  this  was  an  act  of  ad- 
ministration. 

If  the  wife  could  not,  without  the  authority  of  her  husband,  pay  the  debts 
made  for  the  benefit  of  her  separate  estate,  when  she  conceived  it  necessary  for 
the  welfare  of  that  estate,  her  right  of  administration  would  be  a  vain  thing  and 
without  any  vitality. 

Besides,  it  seems  probable  firom  all  the  circnmstances  of  this  case,  that  the  hos- 
band  acquiesced  in  the  execution  of  the  draft  by  the  wife ;  the  body  of  the  draft 
is  in  his  handwriting. 

Judgment  affirmed,  with  costs  of  appeal. 
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Succession  op  J.  H.  Pool — Opposition  to  Account  and  Tableau. 

nie  appraisement  of  notes  and  accounts  In  the  inventory  of  the  eflbcts  of  a  succession,  is  required  by 
law. 

An  administrator  is  not  hound  to  attempt  the  oollection  of  bod  daMi . 

Where  notes  and  accounts  due  the  succession  are  numerous  and  small  in  amount,  and  constitute,  as  it 
were,  a  mass  of  bad  dtbli,  the  discretion  of  the  Judge  of  Probate  in  ordering  their  sale  at  public  auc- 
tion, will  be  considered  as  legally  and  properly  exercised. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
MeGuire  A  Bay,  for  plaintiff.  iSf.  G,  Parsons  and  /.  P.  Ludeling,  for  op- 
ponents and  appellants. 

Land,  J.  Jdin  B.  Stewart,  whose  rights  to  certain  real  estate  inventoried  as 
the  property  of  the  soccession  of  the  deceased,  were  recognized  in  the  suit  of 
himself  a^inst  Daniel  Newton,  administrator  of  the  estate  of  /.  H.  Pool,  re- 
ported in  12  An.  622,  filed  an  opposition  to  the  accoant  and  statement  of  debts 
presented  to  the  court  by  the  administrator,  for  homologation,  and  obtained  a 
judgment  amending  the  same,  in  several  particulars,  but  being  dissatisfied  with 
the  decree,  has  appealed. 

He  oflfered  no  evidence  in  support  of  the  grounds  of  his  opposition,  whereon 
the  burden  of  proof  was  upon  himself,  and  the  amendment  to  the  account  and 
tableau,  were  in  consequence  of  the  ikilure  of  proof  on  the  part  of  the  adminis- 
t|*^  in  those  particulars  wherein  the  oppoution  imposed  on  him  the  onus  pro- 

He  appeals,  however,  on  a  question  of  law.  and  asks  a  reversal  of  the  judg- 
ment on  this  ground :  It  appears  that  a  large  number  of  small  accounts  and  notes 
were  due  the  deceased,  and  which  were  inventoried  in  a  very  large  majority  of  in- 
stances, as  valueless,  or  bad  debts  ;  and  that  the  administrator,  on  the  order  of 
the  court,  caused  them  to  be  advertised  and  sold  for  the  purposes  of  the  payment 
of  the  debts  and  settiement  of  the  succession. 

The  opponent  contends  that  the  notes  and  accounts  due  the  succession,  should 
not  have  been  appraised  in  the  inventory ;  that  the  administrator  should  have 
proceeded  to  collect  them  in  the  course  of  administration,  and  that  the  sale  of 
them,  under  the  order  of  court,  was  illegal  and  void,  and  did  not  relieve  him  from 
his  obligations  to  collect  and  account  for  the  same. 

The  appraisement  or  estimation  of  the  notes  and  accounts  in  the  inventory, 
was  not  only  proper  in  itself,  but  seems  to  be  required  by  law,  in  order  to  ascer- 
tain the  amount  of  bond  to  be  given  by  the  administrator. 

Article  1041  of  the  Civil  Code,  provides :  That "  the  security  to  be  given  by 
every  administrator  thus  named,  shall  be  one-fourth  beyond  the  estimated  value 
of  the  movables  and  immovables,  and  of  the  credits  comprised  in  the  inventory, 
exclusive  of  bad  debts.  By  bad  debts  are  understood,  those  which  have  been  pro- 
scribed against,  and  those  due  by  bankrupts  who  have  surrendered  no  property 
to  be  divided  among  their  creditors.'' 

It  is  not  the  duty  of  an  administrator  to  attempt  the  collection  of  debts  of  the 
character  above  mentioned,  and  thereby  incur,  as  he  necessarily  would  do,  costs 
atid  attorney's  Uses  without  any  benefit  to  the  creditors  or  heirs  of  the  sneosflsion. 

In  a  case  like  the  present,  wherein  the  notes  and  aocounts  due  the  deceased,  are 
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^'^^ooiL*  ^  n^inierous  and  small  in  amounts,  and  constitate,  as  it  were,  a  mass  of  bad  debts, 
the  discretion  of  the  Judge  of  Probate,  in  ordering  their  sale  at  public  aaction, 
will  be  considered  l^ally  and  properly  exercised. 

G.  C.  Martin  also  filed  opposition  to  the  account  and  tableau,  on  similar 
grounds,  but  as  he  is  before  this  court  as  appellee,  and  has  not  answered  the  ap- 
peal and  prayed  for  an  amendment  of  the  judgment,  it  is  unnecessary  to  connder 
his  opposition  asking  to  be  pkiced  as  a  creditor  on  the  tableau  of  distribatioo. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


14 
ell9 


State  v.  W.  H.  Davis. 

Tbe  Aet  of  1868,  making  it  the  daly  of  the  DlBtrict  Judges  to  empannel  the  Oraad  Jary  on  the  jlrri  dq 

or  the  term,  is  merely  diracfory,  and  if  anj  safflcient  obstacle  exists  to  prevant  the  empanBemBf  « 

the  first  day,  it  may  be  done  on  a  subseqaent  day. 
Slaves  are  regarded,  In  our  law,  both  as  property  and  persons,  and  the  0th  sectloa  of  the  Act  of  18U, 

relative  to  crimes  and  offences,  which  punishes  an  assaalt  upon  a  person  by  "  willAiUy  ahootfagil 

him,"  te.,  applies  to  an  assault  upon  a  slave,  as  well  as  a  free  person. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
F.  P.  &ubb8,  for  State,  appellant.    Newton  &  Hall  and  MeGuire  dt  Ran, 
for  defendant 

Cole,  J.  '^The  defendant  was  indicted  by  the  grand  jury  of  the  parish  of 
Morehouse,  for  having  feloniously  made  an  SBsault  upon  a  slave,  by  wil  ^  \ij 
shooting  at  him  with  a  shot-gun,  loaded  "  with  gunpowder  and  divers  It^ 
shot." 

The  motion  to  quash  the  indictment,  was  sustained,  and  the  State  has  appealed. 

The  grounds  urged  by  the  appellee  for  quashing  the  indictment,  will  be  con- 
sidered in  their  order. 

I.  It  is  not  a  valid  objection  that  the  Grand  Jurors,  who  found  the  indictment, 
were  not  empannelied  upon  the  first  day  of  the  term  of  court. 

The  Act  of  1858,  declares  that  it  shall  be  the  duty  of  the  District  Judges  of 
the  several  District  Courts,  (the  First  and  Second  Judicial  District  Courts  ex- 
cepted,) on  the  first  day  of  each  jury  term  in  their  respective  districts,  to  sdect 
firom  the  forty  eight  jurors  summoned,  a  juror,  who  shall  be  and  act  as  the  fore- 
man of  the  Qrand  Jury ;  that  immediately  thereafter,  it  shall  be  the  duty  of 
the  Sheriff  to  place  in  a  box,  prepared  for  that  purpose,  the  ballots  upon  which 
are  written  the  names  of  the  remaining  forty-seven  jurors,  and  proceed  to  draw 
said  ballots  therefrom,  in  open  court,  and  to  call  the  same  as  they  are  drawn,  and 
the  first  fifteen  jurors  who  shall  answer  to  their  names  when  called,  shall,  with 
said  foreman,  constitute  the  Grand  Jury. 

This  Act  is  an  amendment  of  that  of  1857,  which  did  not  direct  that  the 
Grand  Jury  should  be  empannelied  upon  the  first  day  of  each  jury  term. 

The  Act  of  1858,  making  it  the  duty  of  the  District  Judges  to  proceed  to  the 
empannelling  of  the  Grand  Jury,  is  merely  directory,  and  if  any  sufficient  obstar 
cle  exists  to  prevent  the  empannelling  on  the  first  day,  then  it  may  be  done  on  a 
subsequent  day.  The  object  of  this  Act  is  to  have  the  Grand  Juiy  empannelied,, 
00  soon  as  possible,  so  as  to  promote  a  speedy  administration  of  justice.  Sen. 
Acts,  1867,  p.  179  ;  1858,  p.  170. 
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2.  That  the  foreman  was  not  selected  from  the  forty-eight  jurors  sammonedi  Bkatb 
and  there  were  sixteen  jurors  drawn  and  empannelied  on  the  Qrand  Jury,  in  ad-  Datm. 
dition  to  the  foreman. 

The  record  shows  that  James  Monette,  one  of  the  jurors  summoned  for  the  first 
week  of  court,  was  appointed  foreman  of  the  Grand  Jury,  whereupon  the  Sheriff 
then  proceeded  to  draw  from  the  regular  panel  of  jurors  sixteen  persons,  among 
whom  the  name  of  James  Monette  appears. 

The  Sheriff  ought  to  have  put  only  the  names  of  forty-seven  jurors  in  the  box, 
omitting  the  name  of  the  foreman,  but  as  his  name  was  drawn  with  the  fifteen, 
and  the  record  shows  that  the  Grand  Jury  was  composed  of  but  sixteen  jurors, 
no  injury  could  be  suffered  by  the  accused. 

3.  The  appellee  contends  that  the  offence  charged  is  not  indictable,  because 
there  is  no  statute  providing  a  punishment  for  or  forbidding  the  assault  upon  a 
slave  by  a  free  person,  by  willfully  shooting  at  him. 

The  ninth  section  of  the  Act  of  18.55,  declares  :  "That  whoever  shall  assault 
another,  by  willfully  shooting  at  him,  or  with  intent  to  commit  murder,  rape,  or 
robbery,  shall,  on  conviction  thereof,  be  imprisoned  at  hard  labor,  not  exceeding 
two  years."    Sess.  Acts,  1856,  p.  131. 

This  section  is  found  under  an  ''  Act  relative  to  crimes  and  offences." 

Slaves  are  treated  in  our  law  as  property,  and,  also,  as  persons  ;  this  section 
then  applies  to  an  assault  upon  a  slave  or  upon  a  free  person.  State  v.  Dick,  4 
An.  182  ;  !%«  State  v.  Kitty,  12  An.  805. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  of  court  quash- 
ing the  indictment,  be  set  aside  and  reversed ;  and  that  the  indictment  be  rein- 
stated and  restored  to  its  full  force  and  effect,  and  the  case  be  remanded  to  be 
proceeded  with  according  to  law,  and  that  appellee  pay  the  costs  of  appeal ; 
those  of  the  lower  court  to  abide  the  final  decision  of  this  prosecution. 


Statb  v.  W.  Hampton,   Collector,  et  al. 

When  the  sureties  ona  'Aix  Collector's  bonl  obligate  themselres,  each  for  a  specific  sum,  the  State  is 

entitled,  in  case  the  Collector  becomes  a  dcruulter,  to  a  Judgment  against  each  surety  for  the  whole 

amount  for  which  he  is  bound,  although  more  than  the  amount  due  the  State  by  the  principal  in  tbo 

bond  cannot  be  collected  from  his  sureties. 
Under  a  bond  of  a  SheriflT  and  Tax  Collector,  conditiooed  that  he  shall  collect  and  pay  over  "  all  the 

State,  mi^  and  poll  taxes,  together  with  all  fines,"  Ac.,  according  to  ]&w^IItld:  The  surety  is  liable 

for  the  amount  of  licenses  for  which  the  Sheriff  is  defaulter. 
It  is  not  necessary  to  put  a  T&x  Collector  formally  in  default,  to  enable  the  State  to  recover  the  two  per 

cent,  per  month  interest,  which  is  the  penalty  by  law  for  the  non  payment  of  the  taxes  to  the  State 

by  the  Collector. 

APPEAL  from  the  District  Court  of  the  Parish  of  Franklin,  Mayo,  J. 
M,  A,  Jones,  for  plaintiff.    McGuire  <&  Ray,  for  defendants  and  appellants. 
Cole,  J.    This  is  an  action  instituted  by  the  State  against  W,  Hampton, 
Sheriff  and  Tax  Collector,  and  his  securities  upon  his  bond  for  taxes  for  1853, 
and  for  licenses  for  1854.    The  amount  of  the  bond  is  84,628  93. 

There  was  judgment  against  the  principal  for  83,964  47,  with  two  per  cent, 
per  month  thereon,  from  the  1st  of  December,  1854,  and  against  the  securities, 
each  for  the  amount  he  bound  himself  for  in  the  bond.  Deft^ndants  have  ap- 
pealed ;  they  urge  various  errors. 
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1.  It  ifi  not  a  yalid  objection  that  the  total  amoant  of  the  judgment  againgt 
the  aecorities,  exceeds  that  against  the  principal  upon  his  bond  of  State  Tu 
Collector.  In  this  bond,  each  of  the  securities  obligated  himself  for  a  specific 
sum ;  and  for  that  sum  bound  himself  to  guaranty  the  State  against  Iqbb  from 
the  infidelity  of  her  officer,  and  the  State  is  entitled  to  a  judgment  against  each, 
although  she  cannot  collect  from  the  securities  more  than  that  due  by  the  prin- 
cipal. 

If  the  State  could  only  have  a  proportionate  judgment  against  eadi,  accord- 
ing to  the  amount  of  the  defalcation  of  the  Tax  Collector,  then  the  condition  of 
the  bond  would  not  be  accomplished ;  for  each  has  bound  himself  to  pay  a  sp»- 
cific  sum  in  case  the  officer  should  not  fulfill  his  duties,  and  be  a  defaulter,  to 
the  amount  of  that  specific  sum.  Each  having  so  bound  himsdf,  the  State  can- 
not be  deprived  of  a  judgment  against  each  for  that  amount  Sess.  Acts  of 
1855,  p.  82,  {  5. 

Otherwise,  the  State  might  lose,  and  the  condition  of  the  bond  would  not  be 
accomplished.  For  if  the  securities  on  a  Tax  Collector's  bond  are  entitled  to 
have  a  deduction  made  from  eadi  specific  sum  for  which  each  has  subscribed  tlie 
bond,  so  that  the  total  amount  of  the  liability  of  all  of  the  securities  dionld  be 
only  equal  to  the  amount  of  the  defalcation  of  the  officer  ;  then  if  only  half  of 
the  secarities  were  solvent,  and  the  principal  were  insolvent,  the  State  woold 
lose  one-half  of  the  defalcation,  and  the  securities  would  not  have  complied  with 
their  obligations,  for  the  obligation  of  each  is  that  he  shall  protect  the  State 
from  loss  to  the  amount  for  which  he  has  signed  the  bond.  Copdy  v.  Dinkgrattt 
7  An.  595  ;  State  v.  Breeds  10  An.  492. 

2.  It  is  contended  that  the  securities  are  not  bound  for  the  amount  of 
the  licenses  for  which  the  Sheriff  is  a  de&ulter,  because  they  did  not  sti- 
pulate so  in  their  bond.  The  condition  of  the  bond  was,  that  Hamplcn,  » 
State  Tax  Collector  for  the  parish  of  Franklin,  should  collect  and  pay  to  the 
proper  authorities,  all  the  State,  mill  and  poll  taxes  due  in  and  for  the  parish  of 
Franklin,  for  the  year  1853.  together  with  all  fines,  &c.,  according  to  law. 

Licenses  may  be  considered  as  taxes  within  the  meaning  and  intent  of  this 
bond ;  besides  the  70th  section  of  the  Act  relative  to  "  Revenue,"  uses  the  word 
taxes  as  synonymous  with  licenses.    It  is  as  follows : 

"  On  or  before  the  first  day  of  December,  annually,  the  several  Tax  Collectors 
shall  make  their  final  payments  into  the  Treasury  for  the  taxes  due  on  the  rdk 
and  OD  trades,  professions  and  occupations,  and  all  other  objects  due  in  said  year." 
Rev.  Stat.  p.  474,  {  70. 

3.  The  judgment  is  correct  in  charging  Hampton,  the  principal  in'the  bond, 
two  per  cent  per  month  on  the  amount  of  the  judgment,  from  the  1st  of  Deoeoh 
ber,  1854,  the  day  when  the  amount  of  the  taxes  became  due. 

There  is  no  necessity  of  putting  the  Tax  Collector  formally  in  default  The 
71  St  section  of  said  Act  provides,  that  interest  at  the  rate  of  two  per  cent  per 
month,  shall  be  charged  against  the  Tax  Collector  on  the  sum  withheld,  to  be 
computed  from  the  time  the  same  ought  to  have  been  paid,  until  actual  payment 
Sec.  71,  Rev.  Stat  p.  474. 

Judgment  affirmed,  with  costs. 
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Maunsel  White  v.  Charles  Jones.  ii6  lo 

The  liquidating  partner  of  a  commercial  arm  may  sue  in  his  own  name,  bjr  representing  the  claim  sued 

on  as  arising  oat  of  the  bnsiness  of  the  late  Orm,  so  as  not  to  deprive  the  defendant  of  any  means  of 

defence  to  which  he  would  be  entitled  in  a  suit  in  the  name  of  all  the  partners. 
The  liquidating  partner,  to  whom  the  assets  have  been  assigned,  camiot,  by  a  release  In  fevor  of  his 

late  partner,  render  him  a  competent  witness  In  his  fkvor. 
In  a  suit  on  an  account,  a  special  denial  by  defendant  of  the  correctness  of  the  charges  for  intero8t| 

discount  and  commissions,  is  restrictive  of  the  general  denial,  and  proof  that  no  other  obJecticHi  waa 

made  to  the  account  when  presented,  when  thus  corroborated,  will  sufBce. 
When  the  defendant  oObrs  in  evidence  the  credit  side  of  an  account  copied  from  the  merchant's  books, 

the  whole  account  must  bo  taken  together,  but  the  defendant  is  not  excluded  from  showing  the  In- 
correctness of  particular  itf  ms  of  debit. 
In  the  absence  of  a  written  agreement  to  pay  eight  per  cent,  interest  on  an  account,  legal  Interest  only 

ran  be  recovered  from  Judicial  demand. 
Compensation  cannot  be  allowerl  for  services  rendered,  when  the  procuration  is  gratuitous. 
Where  a  draft  is  drawn  by  a  planter  on  his  (teior,  for  the  benefit  of  the  latter,  the  former  is  entitled  to 

commissions  at  two  and  a-half  per  cent,  for  the  risk  incurred  as  drawer  of  the  draft,  according  tt>  the 

mercantile  usage  established  in  such  cases. 
In  the  absence  of  any  allegation  or  proof  of  fraud,  the  acknowledgment  of  payment  and  release  of  a 

partnersbip  debt  by  one  of  the  partners,  by  an  act  under  private  signature,  durhig  the  eziatence  of 

the  partnership,  will  be  binding  on  the  liquidating  partner. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Mayo,  J. 
Smith  d  Spencer y  for  plaintiff.    McGuire  &  Raiff  for  defendant  and  appel- 
lant. 

BccHANAN,  J.  This  is  a  suit  for  balances  of  three  accounts-current,  and 
balances  of  interest,  due  the  firm  of  Maunsel  White  4t  Co,  by  the  defendant. 

The  house  of  Maunsel  White  A  Co.  was  dissolved  by  the  following  notice,  pub- 
lished in  the  newspapers  on  the  2d  February,  1852  : 

"  The  copartnership  heretofore  existing  between  the  undersigned,  under  the 
firm  of  Maunsd  White  A  Co,j  is  this  day  dissolved  by  mutual  consent.  The  affairs 
of  the  late  firm  will  be  liquidated  by  Maui^  White,  to  whom  its  assets  are  trans- 
ferred for  that  purpose. 

(Signed)  Maunsel  Whitb, 

CuTHBBRT  Bullitt, 
Theodore  Bion." 

This  suit  is  instituted  by  the  liquidating  partner  in  his  own  name ;  and  an  ex* 
ception  was  filed  by  defendant  to  his  right  to  proceed  in  this  form.  The  exception 
was  properly  overruled.  The  petition  sets  forth  the  fact  of  the  daim  being  one 
arising  out  of  the  business  of  plaintiff's  late  firm ;  and  the  defendant  is  deprived 
of  no  right  which  he  could  have  exercised  had  the  suit  been  brought  in  the  name 
of  all  the  partners. 

The  plaintiff  offered  one  of  his  late  partners  as  a  witness ;  but  this  testimony 
was  objected  to,  and  was  properly  rejected.  For  the  witness  was,  really,  although 
not  nominally,  a  party  plaintiff  in  this  suit.  The  written  release  by  Maunsd 
White  was  a  vain  thing.  He  could  not  release  Rion's  liability  to  the  creditors  of 
the  late  firm  of  Maunsel  White  4t  Co,  Rion  was,  therefore,  directly  interested  in 
increasing  the  assets  of  said  firm,  from  which  to  pay  the  creditors  in  course  of 
liquidation.    Besides,  Ri(m  is  defendant  in  reconvention,  as  will  be  hereafter  seen. 

Defendant,  in  his  answer,  denies  generally  all  the  items  to  his  debit  in  the  a$- 
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WHira         counts  sued  upon,  and  specially  deaies  "  in  any  event "  that  the  charges  for  inter- 
Joan.         est,  discount  and  commissions  are  legal. 

This  special  denial  is  restrictive  of  the  general  denial,  and  corroborates  the  tes- 
timony of  Miller f  plaintiff's  witness,  who  swears  that  the  accounts  were  rendered 
to  defendant,  who  made  no  other  objections  to  them,  except  that  excessive  interest 
and  discount  were  charged. 

On  trial,  defendant  offered  in  evidence  the  credit  side  of  the  three  accoonts- 
cnrrent  sued  upon. 

Those  accounts-current  are  proved  to  be  exact  transcripts  from  the  books  of 
Maunsel  WJiite  dt  Co.  Defendant's  offer  of  the  credit  side  of  those  accoants  wm, 
then,  the  same  thing,  as  if  the  defendant  had  offered  the  books  from  which  the 
accounts-current  were  copied.  A  merchant's  books,  says  Article  2244  of  the 
Civil  Code,  are  good  evidence  against  him ;  but  if  used  in  evidence,  the  vhoU 
must  be  taken  together.    Hen.  Dig.,  p.  512 

The  accounts  are,  therefore,  evidence  before  this  court,  of  all  that  they  contun ; 
but  we  do  not  understand  Article  2244,  as  excluding  the  right  of  defendant  to 
show  the  incorrectness  of  particular  items,  either  upon  their  face,  or  by  proof,  un- 
der the  general  and  special  denials  contained  in  bis  answer.     And, 

Ist.  His  objections  to  the  charges  of  interest  appear  to  ns  to  be  well  taken. 
The  interest  charged  is  eight  per  cent.,  the  highest  rate  of  conventional  interest; 
but  the  circumstances  of  this  case  do  not  bring  it  within  the  doctrine  of  Floicer 
V.  Millaudon.  19th  La.,  and  of  several  other  decisions,  so  as  to  dispense  plaintiff 
with  the  written  proof  of  an  agreement  to  pay  this  rate  of  interest.  In  the  ab- 
sence of  such  agreement,  the  only  interest  that  can  be  allowed,  is  legal  interest 
from  the  judicial  demand.     C.  0.  1935,  2895. 

2d.  There  is  a  charge  in  account  B,  under  date  of  the  3l6t  July,  1850,  of  $5000, 
for  a  draft  of  defendant  in  his  own  favor,  payable  at  four  months  date  from  the 
25th  of  July.  There  appears  to  be  an  error  in  the  date  of  this  draft.  It  vas 
dated  29  th  August,  1850,  and  is  proved  to  have  been  drawn  by  defendant  on  ac- 
count of  disbursements  for  a  steamship  which  was  being  built  in  New  York  by 
Maunsel  White  <fe  Co.y  to  whose  benefit  the  proceeds  of  the  draft  accrued.  This 
item  must,  therefore,  be  deducted  from  plaintiff's  claim. 

3d.  As  to  the  discounts  which  are  objected  to  by  defendant,  we  have  not  found 
any  such  items  in  the  accounts. 

The  deduction,  as  above,  for  interest  ($1821  95),  and  for  the  draft  (35000),  re- 
duce the  grand  balance  of  accounts  A,  B,  and  C,  ($16,384  24,)  to  $9,562  29. 

In  his  answer  and  amended  answer,  defendant  sets  up  claims  in  reconvention 
and  compensation  against  plaintiff  and  against  plaintiff's  late  partners,  Cuthberi 
Bullitt  and  Theodore  Rion,  for  a  total  amount  exceeding  forty  thousand  dollars, 
upon  seven  distinct  specifications. 

The  jury  who  tried  the  cause  in  the  court  below  rejected  all  these  reconveo- 
tional  demands,  with  the  exception  of  the  second,  which  they  reduced  from  five 
thousand  four  hundred  dollars  to  &ye  hundred  dollars. 

We  think  that,  under  the  evidence,  if  any  allowance  be  made  defendant,  as 
compensation  for  his  services  in  effecting  a  sale  of  the  steamship  in  New  York,  it 
ought,  in  reason,  to  exceed  five  hundred  dollars.  Indeed,  a  witness  who  seems  to 
have  had  an  intimate  acquaintance  with  the  whole  transaction,  estimates  the 
value  of  defendant's  services  to  plaintiff's  firm,  in  this  matter,  at  two  thousand 
seven  hundred  dollars,  exclusive  of  his  traveling  expenses.  But  we  are  of  opinion, 
that  under  the  law  of  mandate,  as  laid  down  in  our  Code,  Art  2960,  the  defend- 
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ant  has  not  made  oat  a  case  for  the  allowance  of  a  compensation  for  these  ser-  ^"R" 
TJces.  We  would  allow  him  his  traveling  expenses,  but  there  is  no  proof  in  the  Web. 
record  of  their  amount. 

We  concur  with  the  jury  in  rejecting  items  1,  3,  4,  5  and  6  of  defendant's 
claim. 

We  are  of  opinion,  that  defendant  is  entitled  to  commissions  of  two  and  a-half - 
per  cent,  as  charged  by  him  (item  No.  7),  for  drawing  bills  upon  Maunsel  White 
&  Co.y  for  the  accomodation  of  the  latter,  as  shown  by  the  evidence,  to  the  amount 
of  3166,820  84.  Defendant,  as  drawer  of  these  bills,  incurred  a  liability  to  pay 
them,  in  case  they  were  not  honored  at  maturity  by  the  acceptors.  For  this  risk, 
incurred  by  defendant  for  plaintiff's  benefit,  the  former  is  entitled  to  that  remu- 
neration which  mercantile  usage  in  this  State  has  fixed  as  adequate  and  proper  in 
such  cases. 

In  accordance  with  the  views  above  expressed,  we  state  the  rights  of  the  par- 
ties as  follows : 

Balance  of  account-current  C  in  favor  of  plaintiff,  rectified  by  the  deduction  of 
certain  items,  as  above,  in  that  account,  and  in  the  accounts 

A  and  B 89,562  29 

Per  Contra. 

Commissions  of  two  and  a-half  per  cent,  due  by  plaintiff  to  defen- 
dant, on  8166,820  84 4,170  50 

Balance  in  favor  of  plaintiff 85,391  79 

The  last  question  to  be  considered  relates  to  two  notes  of  defendant  in  favor  of, 
and  endorsed  by  John  G.  Cocks,  secured  by  mortgage  of  property  of  defendant. 
The  notes  and  mortgage  were  assigned  and  transferred  by  Cocks  to  plaintiff's  late 
firm,  on  the  21st  March,  1849.  This  transfer,  although  absolute  on  its  face,  is 
allied  by  plaintiff  to  have  been  made  as  a  collateral  security  for  advances  made 
and  to  be  made  by  plaintiff's  firm  to  defendant.  By  a  paper  bearing  date  the 
8th  of  May,  1850,  Cuthbert  Bullitt,  a  partner  of  the  late  firm  of  Maunsel  White 
&  Co,,  acknowledged  payment  of  the  notes  of  defendant  in  favor  of  Cocks,  and  re- 
leased the  mortgage  in  the  name  of  his  firm. 

This  release  was  recorded  in  the  parish  of  Catahoula,  where  the  mortgaged 
premises  are  situated,  on  the  23d  of  June,  1853.  The  present  suit  was  instituted 
in  February,  1854.  It  is  argued  by  plaintiff's  counsel,  that  the  release  of  this 
mortgage,  being  an  act  under  private  signature,  has  no  date  except  that  of  its 
r^istry,  which  was  after  the  dissolution  of  the  copartnership  of  Maunsel  White 
4t  Co,;  and  that  BulliU  was  without  authority  to  make  a  release  at  that  date,  the 
assets  of  the  firm  having  been  assigned  to  plaintiff,  as  liquidating  partner.  But 
we  are  of  opinion,  that  plaintiff  is  bound  by  the  date  which  the  instrument  of  re- 
lease bears.  That  d  te  is  more  than  eighteen  months  anterior  to  the  dissolution 
of  partnership ;  and  plaintiff,  in  the  absence  of  any  allegation  or  proof  of  fraud, 
cannot  be  allowed  to  repudiate  the  act  of  his  partner,  which  was  his  own  act,  so 
long  as  the  partnership  endured. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed ;  that  plaintiff  recover  of  defendant  five  thousand  three  hundred  and 
ninety-one  dollars  and  seventy-nine  cents,  with  legal  interest  from  the  12th  Febru- 
ary, 1854,  until  paid,  and  costs  of  the  District  Court ;  those  of  appeal  to  be  paid 
by  plaintiff  and  appellee. 
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^j  J.  Eager  v.  G.  A.  J.  Brown  and  Wife. 

51  1664 

—--I         A  deed  of  tniflt  is  tbe  common  law  form  of  secaring  property  to  the  wife. 

107    55i9  Under  the  common  law,  a  married  woman  cannot  possess  personal  property  independentlf  of  her  hot- 

band,  except  when  a  tnut  is  created  for  her  sole  benefit. 

A  deed  of  trust  creates  for  tbe  wife  a  sepantte  estate,  and  her  husband,  as  trustee,  csnnot  reduce  Un 
property  into  his  possession,  so  as  to  make  it  his  own  ;  if  he  sells  it  while  trustee,  he  holds  the  pro- 
ceeds in  trust,  and  not  as  owner. 

A  deed  of  trust  executed  in  Alabama,  resting  title  in  the  wife  to  property,  is  valid  after  tbe  remonl  of 
the  parties  to  this  State,  and  if  the  husband's  aOUrs  become  embarrassed,  the  wife  may  cl^m  s  ie> 
paration  of  property  and  the  administration  of  her  separate  estate. 

When  property  of  the  wife  is  sold  in  s  foreign  State,  and  the  proceeds  thereof  are  received  by  tbehns- 
bsnd  in  that  State,  the  wife  has  no  privilege  upon  the  property  of  her  husband  for  the  ssme  in  tliii 
State. 

If  be  receives  the  proceeds  of  the  sale,  while  trustee  of  his  wife,  he  is  personally  liable  for  thetmooni 
so  received  by  him — ^but  in  a  contest  for  the  amount  received  by  him,  between  the  wUe  and  bu 
creditors,  his  personal  liability  to  the  wife,  must  yield  to  the  righta  of  the  creditors. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Rickardton,  J. 
McGuire  A  Ray^  for  plaintiff  and  appellant    Baker  db  Luddingj  for  de- 
fendants. 

Cole,  J.  Plaintiff,  a  judgment  creditor  of  Broum,  brings  this  smt  against 
defendants,  to  set  aside,  on  the  ground  of  fraud,  a  judgment  of  separation  of  pro- 
perty obtained  by  his  wife,  F,  L,  Bledsoe,  against  him  on  the  5th  of  May,  1856, 
for  91,955,  with  interest,  and  which  also  declared  her  to  be  the  owner  of  severBl 
slaves. 

He  also  seeks  to  set  aside  a  Sheriff's  sale  under  Ji,  fa,  in  the  case,  by  which 
she  purchased  two  slaves  and  a  carriage,  seised  and  sold  as  the  property  of  her 
husband,  for  $1,534,  two-thirds  of  their  appraised  value,  and  credited  her  Judge- 
ment by  that  amount. 

The  District  Judge  considered  that  the  amount  of  her  judgment  against  tbe 
husband  for  personal  property,  ought  to  be  reduced  to  six  hundred  dollars,  bat 
rendered  a  judgment  of  nonsuit  against  plaintiffl  The  District  Judge  was  of 
opinion  that  plaintiff  was  bound  to  pursue,  by  a  different  proceeding,  his  claim 
for  a  part  of  the  proceeds  of  the  sale,  and  relied  upon  the  case  of  Henderson  v. 
Trousdale,  10th  An.  p.  548. 

The  record  shows,  that  Brown  had  no  property  at  the  time  of  his  marriage 
with  the  defendant,  F.  L.  Bledsoe,  and  before  the  celebration  of  the  marriage,  an 
ante-nuptial  act  of  settlement  was  executed  in  the  State  of  Alabama,  in  which  it 
is  declared,  that  a  marriage  is  about  to  be  solemnized  between  George  Brottnvod 
Frances  L,  Bledsoe,  and  that  the  latter  is  possessed  in  her  own  right  of  a  con- 
siderable personal  estate,  consisting  of  slaves ;  also,  a  considerable  amount  of 
household  and  kitchen  furniture,  together  with  some  stock,  and  an  undivided  in- 
terest or  portion  in  the  estate  of  Samud  J,  Bledsoe,  deceased,  to  which  she  is  of 
right  entitled,  as  the  widow  of  said  deceased,  and  which  estate  has  not  yet  been 
fully  administered. 

That  the  said  Brown  being  desirous  of  settling  and  securing  this  property, 
before  described,  as  also  the  undivided  interest  in  said  deceased's  estate,  together 
with  all  the  future  increase  of  the  female  slaves,  now  owned  by  said  Frames  L. 
Bledsoe,  or  of  those  that  may  be  drawn,  as  the  distributive  share  in  the  estate  of 
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S.  J,  Bledsoe,  to  the  said  Frances  L.  Bledsoe,  for  her  sole,  geparate  use  and  benefit,  eao« 
free  from  any  debts,  liabilities,  contracts,  or  agreements,  which  the  said  George  bmvx. 
Brown  may  now  owe,  or  which  he  may  hereafter  contract  and  owe,  for  the  snm 
of  five  dollars  in  hand  paid,  and  in  consideration  of  the  {H^mises,  the  said  Fran- 
ces L.  Bledsoe  gave,  granted  and  delivered  to  George  Brown,  all  her  right,  title 
and  interest  to  the  said  property,  in  trust,  nevertheless,  and  for  the  following 
uses,  interest  and  purposes,  and  no  other,  that  is  to  say,  in  trust  for  the  separate 
use  and  benefit  of  the  said  Frances  L.  Bledsoe,  free  from  the  claims,  or  demands, 
debts,  liabilities,  or  contracts  of  him,  the  said  Brown,  now  existing  or  that  may 
hereafter  exist. 

And  it  is  fbrther  agreed,  between  the  said  two  parties  to  this  indenture,  that 
the  said  Brown  may  have  the  entire  use  and  disposal  of  the  money  arising  from 
the  labor  of  said  slaves,  but  shall  have  no  power  or  authority  to  sell  or  dispose  of 
any  of  the  aforementioned  property,  or  of  its  future  increase.  And  the  said 
Brown  does  hereby  agree  and  promise  to  take  said  property  into  possession  as 
trustee,  with  no  other  interest  or  claim  than  before  stated. 

It  is  further  agreed,  that  the  said  Frances  L.  Bledsoe  is  not,  by  this  indenture, 
to  be  debarred  from  making  any  future  disposition  of  her  property,  different 
from  that  contained  in  these  presents. 

We  have  thus  extracted  from  the  indenture,  what  is  necessary  for  this  do- 
cision. 

This  deed  of  trust  is  the  common  law  form  of  securing  property  to  the  wife. 
2  Kent,  161  et  seq. 

As  the  common  law  prevails  in  Alabama,  the  general  principle  obtains  there, 
that  a  married  woman  cannot  possess  personal  property  independently  of  the 
husband,  except  when  a  trust  is  created  for  her  sole  benefit. 

The  deed  of  trust  aforesaid,  created  a  separate  estate  for  Mrs.  Brown ;  and 
her  husband,  as  trustee,  could  not  reduce  the  personal  property  of  the  wife  into 
his  possession,  so  as  to  make  it  his  own,  for  as  he  got  possession  of  her  property 
as  trustee,  he  could  not  change  the  nature  of  his  tenure  of  the  same,  and  if  he 
should  sell  it,  when  he  was  the  trustee  of  his  wife,  he  would  hold  the  proceeds, 
as  trustee,  and  not  as  owner. 

The  evidence  shows  that  the  defendant  was  entitled  to  the  slaves,  of  which  she 
was  decreed  to  be  the  owner  by  the  judgment  of  separation,  and  also  to  a  claim 
for  personal  property  belonging  to  her,  and  received  by  her  husband. 

The  debt  of  plaintiff  originated  in  the  State  of  Louisiana,  and  several  years 
after  the  execution  of  the  deed  of  trust  in  Alabama,  and  the  delivery  of  the  pro- 
perty of  the  defendant  to  her  husband  as  trustee.  This  property  was,  by  the 
deed  of  trust,  her  separate  property  and  estate  after  marriage. 

As  it  was  her  property  in  the  State  of  Alabama,  she  still  retained  her  title  to 
the  same,  when  she  and  her  husband  came  to  reside  in  Louisiana,  and  she  was 
entitled,  therrfore,  to  claim  a  separation  of  property,  as  her  husband's  affairs  were 
embarassed,  and  also,  the  separate  administration  of  her  property. 

The  principal  point  upon  which  appellant  relies  for  a  reversal  of  the  judgment 
of  separation,  is  the  correctness  of  the  part  of  the  judgment,  which  allows  the 
defendant  SI f 935,  and  as  she  is  obliged  to  sustain  the  validity  of  her  judgment 
against  the  creditors  of  her  husband,  we  shall  now  consider  it. 

It  appears  firom  the  evid^ce,  that  Mrs.  Brown  was  in  part  the  owner  of  a 
note  on  James  Taylor,  being  a  part  of  her  inheritance  from  the  estate  of  her  first 
husband,  B.  F,  Bltdsoe ;  and  that,  after  the  removal  of  herself  and  husband  to 
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Eagkk         Looisiana,  she  institated  suit  upon  the  same,  and  obtained  jadgment  for  $580, 
BBOW5.        which  was  appropriated  to  the  payment  of  her  hasband*s  debts.    AsthisaoKMuit 
was  received,  or  presumed  to  have  been  received,  as  head  of  the  oomnraoity.bj 
the  husband,  in  Louisiana,  and  as  it  belonged  to  his  wife,  she  had  a  privilege  up- 
on his  estate  for  the  same.    2  An.  824. 

Besides  this  sum,  the  appellee  has  asked  us  to  amend  the  judgment,  by  tllov- 
ing  her  $240  for  household  furniture  and  $335  for  cattle. 

It  appears  that  the  furniture  and  cattle  were  sold  in  the  State  of  Alabuu; 
she  has  not,  therefore,  a  privil^e  upon  the  property  of  her  husband  in  the  State 
of  Louisiana,  for  the  reimbursement  of  the  proceeds  of  their  sale. 

When  property  of  the  wife  is  sold  in  a  foreign  State,  and  the  proceed  theieof 
are  received  by  the  husband  in  that  State,  the  wife  has  no  privilege  opon  Uk 
property  of  her  husband  in  Louisiana  for  the  same.  Bat  as  the  husband  to 
trustee,  he  is,  therefore,  personally  liable  to  the  defendant  for  the  proceeds  so  re- 
ceived by  him ;  but  in  a  contest  with  creditors,  this  personal  liability  to  the  wife 
must  yield  to  the  rights  of  the  creditors  of  the  husband. 

We  are  of  opinion,  that  under  the  prayer  for  general  relief,  we  can  now  finallT 
settle  the  rights  of  the  parties  to  this  suit  It  would  be  naelesB  to  put  tbem  to 
the  expenses  of  future  litigation,  when  the  evidence  enables  us  to  decide  fimllT 
upon  their  respective  rights  at  the  present  time. 

As  plaintiff  is  the  only  creditor  contesting  the  judgment  of  separation  of  pro- 
perty, the  rights  of  the  defendant  to  that  judgment  can  only  be  affected  br  the 
present  judgment,  so  far  as  it  is  necessary,  in  order  to  secure  the  rights  of  plaifi- 
tiff. 

The  amount  that  the  defendant,  Mrs.  Brown,  is  really  eniiUed  to  with  prrri- 
lege  upon  her  husband's  estate,  independantly  of  the  slaves,  is  $580,  with  fiTC 
per  centum  interest  thereon,  from  the  1st  of  September,  1855,  till  paid,  aod  the 
costs  of  the  suit  of  separation  of  property. 

The  property  of  her  husband  seized  in  satisfaction  of  the  money  part  of  the 
judgment  of  separation,  was  abjudicated  to  her  for  $1,534,  on  the  19th  of  Mtj, 
1856. 

The  amount  of  the  judgment  of  plaintiff  against  George  Brown,  is  $1,435, 
with  five  per  cent,  interest  thereon,  from  the  4th  of  March,  1855,  and  costs  of 
suit 

Plaintiff  is,  therefore,  entitled  to  have  the  judgment  of  separation  redoced  so 
far  as  his  rights  are  concerned,  to  the  sum  of  $580,  with  five  per  cent  ioteiest 
and  costs,  as  aforesaid,  with  privilege  upon  her  husband's  property,  and  to  obtab 
judgment  against  her  for  the  difference  between  said  sum  of  $580,  wiUi  intereft 
and  costs  as  aforesaid,  and  the  sum  of  $1,534,  the  proceeds  of  the  sale  of  the 
property  of  her  husband ;  this  difference  being  the  amount  of  the  funds  of  ber 
husband,  which  is  in  her  hands  and  subject  to  the  payment  of  his  debts. 

The  interest  upon  the  $580  is  to  be  calculated  up  to  the  19th  of  May,  1856, 
when  she  really  received  the  same  by  purchasing  the  property  of  her  hasbaod, 
and  crediting  her  debt  against  him  by  the  price  of  his  property  bought  by  her. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  that  the  judgment  of  separation  of  pro- 
perty between  George  A.  /.  Brown  and  his  wife,  jP.  L.  Bledsoe,  be  amended,  so 
fiir  as  plaintiff  is  concerned,  by  reducing  the  money  part  of  the  same  in  &vor  of 
said  F,  L.  Bledsoe,  to  the  sum  of  $580,  with  five  per  centum  interest  thereon, 
from  the  1st  of  September,  1855,  until  the  19th  of  May,  1856,  and  the  costs  of 
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the  suit  of  separation  aforesaid,  with  privilege  and  mortgage  upon  her  said  hus-         £*«■» 
band's  property,  to  secure  the  same.  Btows 

It  is  further  ordercd,'adjudged  and.decreed,  that  plaintiff  recover  of  the  defen- 
dant, Mrs.  Broum,  the  difference  between  $1,.534  and  8580,  with  five  per  cent, 
interest  thereon,  from  the  Ist  of  September,  1855,  until  the  19th  of  May,  1856, 
and  the  costs  of  suit  of  separation,  including  all  the  subsequent  costs  of  writs  of 
seizure,  sale  of  property,  and  any  ^other  costs  connected  with  the  satisfaction  of 
the  judgment  of  Mrs,  Bromn, 

It  is  further  ordered,  that  the  judgment  of  separation  of  property  aforesaid, 
80  amended,  be  affirmed,  so  far  as  plaintiff  is  concerned ;  and  that  the  defendant 
and  appellees  pay  the  costs  of  both  courts. 


14   687 
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Robert  S.  Young  v,  Chamberlin  et  al. 

An  iDtorlocutory  order  dismissing  a  call  in  warranty  is  one  calculated  to  work  an  irreparable  tiOury, 
and  confldquently ,  may  be  appealed  fk'om. 

A  party  in  possession  of  property  as  a  lessee,  when  sued  in  a  petitory  action  for  the  property,  should 
make  his  lessor  a  party  defendant  to  the  action, and  ask  to  be  discharged ;  he  cannot  defend  the  soft 
by  calling  in  warranty  his  lessor's  vendor,  without  making  the  les.sora  parly,  or  entering  an  appear- 
ance for  him. 

APPEAIi  from  the  District  Court  of  the  Parish  of  Catahoula,  Mayo,  J. 
McGuire  <fi  Ray  Jor  plaintiff  and  appellant.    R.  H,  Cuney  and  /.  G.  Talia- 
JerrOy  for  defendants. 

Buchanan,  J.  The  defendant  appeals  from  the  dismissal  of  a  call  in  warran- 
ty, in  a  petitory  action  instituted  against  him.  The  appellee  moves  to  dismiss 
the  appeal,  on  the  ground  that  the  dismissal  of  the  warranty  is  an  interlocutory 
order,  and  does  not  work  an  irreparable  injury. 

This  ground  is  not  tenable.  The  Code  of  Practice  authorizes  a  party  in  pos- 
session of  land,  who  is  sued  for  the  same,  to  make  his  vendor  a  party  to  the  suit, 
and  to  transfer  its  defence  to  such  warrantor.  It  is  evident,  that  a  subsequent  or- 
der, by  which  his  warrantor  is  put  out  of  court,  may  cause  him  an  irreparable 
injury,  and  is,  consequently,  appealable. 

On  the  merits,  it  is  to  be  determined,  whether  or  not,  the  exception  to  the  call 
in  warranty  was  well  taken. 

Defendants  are  sued,  as  party  in  posse<«sion,  for  certain  land  of  which  plaintiff 
alleges  himself  to  be  the  owner ;  and  for  rent  of  the  same. 

They  answer,  by  declaring  themselves  to  be  lessees  of  one  Hdlister,  a  resident 
of  Michigan,  who  is  owner  of  the  land,  by  purchase  from  one  McGraw,  a  resi- 
dent of  Mississippi. 

By  an  amended  answer,  defendants  pray  that  McGratc  be  cited  to  warrant 
Hollister's  title.  McGraw  was  cited  through  a  curator  ad  hoc  appointed  to  him, 
as  an  absentee,  by  the  court.  McGraw  appeared  by  the  curator  ad  hoc,  and  called 
his  vendor,  Benjamin  F.  Young,  in  warranty. 

B.  F.  Young  appeared,  and  excopiwl  to  the  call  in  warranty  of  McGraw  by 
defendants,  on  the  grounds  : 

Ist.  That  defendants  had  no  legal  right  to  call  in  warranty  the  vendor  of  Hoi- 
lister  to  defend  this  suit. 
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YcnniG  2d.  That  defendants  are  not  the  lessees  of  HoUister,  as  they  allege. 

I.  The  coarse  to  be  pursued  by  a  lessee  of  real  estate,  who  is  saed  in  the  peti- 
tory action,  is  indicated  in  Art.  43  of  the  Code  of  Practice,  and  Art  2674  of  the 
Civil  Code.  Both  these  Articles  contemplate  that  the  lessee,  thus  sued,  dull 
cause  his  lessor  to  be  made  a  party.  The  Article  of  the  Civil  Code  says,  that  be 
shall  call  his  lessor  in  warranty,  or  to  defend  the  suit,  and  shall  thereupon  be  hiin- 
self  dismissed.  The  Article  of  the  Code  of  Practice  says,  the  leasee  shall  make 
known  the  name  and  place  of  residence  of  his  lessor,  who  shall  be  made  a  party  if 
he  reside  in  the  State,  or  is  represented  therein ;  and  that  the  lessee  shall,  there- 
upon, be  discharged  from  the  suit.  In  this  case,  the  defendants,  supposing  them 
to  be  in  possession  as  lessees,  have  not  pursued  the  course  indicated  by  law. 
They  have  named  their  lessor,  but  they  have  not  called  him  in  warranty,  neither 
have  they  asked  to  be  thereupon  discharged  from  the  suit.  They  have  pot  in  evi- 
dence a  power  of  attorney,  which  shows  that  one  of  these  defendanU  is  the  agent 
of  Hollister  in  this  State.  The  defendants  might,  therefore,  have  made  HoUuter 
a  party  to  this  suit ;  but  they  have  not  thought  fit  to  do  so.  In  place  of  that, 
they  have  proceeded  to  defend  the  suit,  by  calling  in  warranty  HoUigter's  veDdor, 
without  making  Hollister  a  party,  or  entering  an  appearance  for  Hollister.  It  ii 
plain,  that  this  course  is  unwarranted  by  law.  Holluier  is  not  bound  by  thex 
proceedings.  As  to  him,  any  judgment  that  may  be  rendered  will  be  res  inter 
alios  acta, 

II.  The  defendants  have  introduced  no  proof  whatever  that  they  hold  this  land 
as  lessees  of  HoUisUr,  although  that  fact  was  put  directly  at  issue  by  the  excep- 
tion. 

Judgment  affirmed,  with  costs. 


JoHK  Taylor  r.   A.   M.  Calloway,  Sheriff,  et  a1. 

Where  a  party  as  third  opponent,  claiming  a  priTllege  upon  the  proceeds  of  a  sale,  over  the  i 
creditor?,  appeals  from  the  Jiidirment  rendered  against  him,  the  wppetl  will  be  (UsmiBaed  IT  all  ilM 
seizing  creditors  are  nut  made  parties  to  it. 

i  PPEAL  from  the  District  Court  of  the  Parish  of  Union,  Richardaon^  J. 
ijL    Baker  ^  Barrett,  for  plaintiff  and  appellant.    /.  T.  Ludeling,  for  defen- 
dants. 

Land,  J.  This  is  a  tliird  opposition,  in  which  plaintiff  claims  a  privilege  on 
the  proceeds  of  the  sale  of  a  slave,  over  the  seizing  creditors.  There  was  jodg- 
ment  against  the  third  opponent,  and  he  has  appealed. 

B.  A,  Smith,  the  judgment  debtor,  has  filed  a  motion  to  dismiss  the  appeal,  on 
the  grounds,  that  neither  the  Sheriff  nor  seizing  creditors,  have  been  made  par- 
ties to  the  appeal.  The  creditors  are  interested  in  maintaining  the  judgment 
appealed  from,  and  are,  therefore,  necessary  parties.  There  is  no  appeal  bond  in 
their  favor,  which  is  necessary  to  make  them  parties  appellees. 

It  is,  therefore,  ordered  and  decreed,  that  the  motion  be  sustained,  and  the  ap- 
peal be  mismissed  at  costs  of  appellant. 
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J.  R.  Marshall  v.  Parish  of  Morehouse. 

An  agreement  to  transfer  personal  ofT.'cts  vests  the  property  In  the  transferee,  bat  the  eflect  of  the 
transfer  is  strictly  confined  to  the  iiarties  to  it  until  the  actual  delivery  of  the  object. 

Personal  property  transferred  by  contract,  bat  not  delivered,  Is  liable  In  the  hands  of  the  transferror 
to  seizure  and  attachment  by  bis  creditors. 

An  assignment  without  delivery  is  conclusive  against  the  assignor  and  his  legal  representatives. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J, 
Todd  <&  Brigkam,  for  plaintiff  and  appellant  Compton  and  McGuire  A 
Rayy  for  defendant. 

CoLB,  J.  This  suit  is  instituted  upon  three  several  bonds,  executed  by  the 
President  of  the  Police  Jury  of  the  parish  of  Morehouse,  and  made  payable  to 
A,  D.  Peck,  his  heirs  and  assigns. 

Plaintiff  alleges,  his  title  to  these  bonds  was  acquired  in  the  following  manner, 
to-wit :  That  under  two  judgments  of  Marshall  <&  James  v.  A,  D.  Peck,  rendered 
in  the  District  Court  of  the  parish  of  Morehouse,  writs  o(  fi.  fa.  were  issued,  di- 
rected to  the  Sheriff  of  the  parish  of  Orleans,  and  the  bonds  in  suit  were  seized  in 
the  hands  of  H.  M.  Wright,  under  process  of  garnishment  issued  from  the  Sixth 
District  Court  of  the  parish  of  Orleans, — the  bonds  having  been  previously 
pledged  by  Peck  to  Wright,  Williams  d  Co,,  of  which  firm  the  garnishee  was  at 
the  time  a  member,  to  secure  them  for  advances  made  to  Peck, — that  after  answer 
made  by  said  garnishee,  and  due  proceedings  had  before  said  court,  the  bonds 
were  ordered  to  be  sold ;  the  proceeds  to  be  applied,  first,  to  the  payment  of  the 
debt  of  Wright,  Williams  A  Co,,  and  the  balance  to  the  satisfaction  of  the  writs 
under  which  they  were  seized ;  and  at  the  sale  made  in  accordance  with  the  de  • 
eree,  plaintiff  became  the  purchaser  of  the  bonds  for  eighteen  hundred  dollars 
cash ;  of  which  81,588  72  were  paid  to  Wright,  Williams  dt  Co.,  and  984  45  for 
costs,  leaving  $126  83  to  the  credit  of  the  writ 

There  were  three  interventions,  to-wit,  those  of  Boatner,  McLeish  and  the  ad- 
ministrator of  Peck's  succession.  Boatner  claimed  one  of  the  bonds  by  title  de- 
rived from  McLeish;  the  latter  having  transferred  it  to  his  attorneys  in  a  certain 
suit,  and  Boatner  having  become  the  sole  owner  for  a  valuable  consideration. 

McLeish  intervened,  alleging  title  to  all  the  bonds,  except  the  one  which  he  had 
transferred  to  Boatner,  and  averring  that  the  bonds  had  been  transferred  to  him 
by  the  payee.  Peck,  for  a  good  and  valuable  consideration. 

Buss^y,  the  administrator  o(Peck*s  estate,  sets  forth  in  his  intervention,  that  the 
bonds  were  purchased  by  plaintiff  at  a  sale  decreed  in  proceedings  which  had 
been  provoked  by  Marshall  dt  James  against  Peck  &  Wright,  garnishees ;  that 
plaintiff  was  a  member  of  this  firm,  and  all  said  proceedings  originated  and  were 
carried  on  after  the  death  of  Peck,  and  were  illegal ;  he,  therefore,  prays  to  be  de- 
creed the  owner  of  the  three  bonds. 

There  was  judgment,  decreeing  that  the  bonds  should  be  paid  by  the  defendant 
to  the  administrator  of  Peck's  succession,  dismissing  the  interventions  of  Boatner 
and  McLeish,  as  in  case  of  nonsuit,  and  reserving  the  right  of  plaintiff  to  assert 
bis  privilege  on  the  judgment,  or  its  proceeds. 

Plaintiff  and  Boatner  appealed. 

The  decision  of  this  cause  requires  us  to  notice  but  one  point 
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McLeish,  the  assignee  of  Peckj  and  Boatner,  the  transferree  of  McLeitht  cannot 
p.  orMouRoriK.  contest  the  title  of  plaintiff,  because  the  bonds  were  never  delivered  by  Ped  to 
his  assignee. 

In  the  transfer  of  debts,  rights  or  claims,  to  a  third  person,  the  delivery  takes 
place  between  the  transferror  and  the  transferree  by  the  giving  of  the  title. 
C.  C.  2612. 

The  transferree  is  only  possessed,  as  regards  third  persons,  after  notice  has 
been  given  to  the  debtor  of  the  transfer  having  taken  place.  The  transferree  may, 
nevertheless,  become  possessed  by  the  acceptance  of  the  transfer  by  the  debtor  in 
an  authentic  act.     G.  C.  2613. 

With  respect  to  personal  effects,  although  the  consent  to  transfer  vests  the  pro- 
perty in  the  obligee,  yet  this  effect  is  strictly  confined  to  the  parties  until  the 
actual  delivery  of  the  object.  If  the  vendor,  being  in  possession,  should  by  ase^ 
cond  contract  transfer  the  property  to  another  person,  who  gets  possession  before 
the  first  obligee,  the  last  transferree  is  considered  as  the  proprietor,  provided  the 
contract  be  made  on  his  part  bona  fide^  and  without  notice  of  the  former  con- 
tract.   C.  C.  1916. 

In  like  manner,  if  personal  property  be  transferred  by  contract,  but  not  deli- 
vered, it  is  liable  in  the  hands  of  the  obligor  to  seizure  and  attachment,  in  behalf 
of  his  creditors.     C.  C.  1917. 

As  these  bonds  were  seized  before  delivery  to  the  assignees,  the  seizure  is,  there- 
fore, valid  against  their  claims. 

The  assignment  by  Feck  is,  however,  conclusive  against  him  and  his  l^al  repre- 
sentatives, notwithstanding  there  was  no  delivery ;  for  a  sale  i?  perfect  between 
the  parties,  and  the  property  is  of  right  acquired  to  the  purchaser  with  regard  to 
the  seller,  as  soon  as  there  exists  an  agreement  for  the  object,  and  for  the  prioe 
thereof,  although  the  object  has  not  yet  been  delivered,  nor  the  payment  made. 
0.  C.  2431. 

The  assignment  of  the  bonds  by  Pick^  even  without  delivery  to  his  assignee, 
divested  him  and  his  heirs  of  their  ownership ;  without,  however,  depriving  his 
creditors  of  the  right  to  seize  them  as  his  property,  and  acquire  a  lawful  title 
thereto  under  the  seizure. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  and  that  the  plaintiff,  Jokn  R.  Marshall,  recover  of  the  defendant, 
the  parish  of  Morehouse,  two  thousand  three  hundred  and  twenty  dollars  (92320), 
with  eight  per  cent  interest  thereon  from  the  19th  day  of  December,  1849,  and 
that  the  interventions  of  the  interveners  in  this  suit  be  dismissed,  at  their  costs, 
as  in  case  of  nonsuit ;  that  defendant  pay  the  costs  of  the  lower  court,  less  those 
of  the  interventions  which  are  to  be  paid  by  the  intervenora,  and  that  the  appel- 
lants, Boatwr,  and  the  administrator  of  the  estate  of  P«dk,  pay  the  costa  of  ap- 
peal 
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James  Boyd  v.  J.  M.  Fbantom. 


Th«  right  of  A  minor  emandpaidd  by  marriage,  to  contract  debts  within  the  amount  of  his  annual  reve< 
nueSf  is  not  affected  by  the  fact  that  the  minor  ran  away  and  contracted  marriage  without  the  con- 
sent and  against  the  will  of  the  tutor. 

AFP£AL  from  the  District  Court  of  the  Parish  of  Oaachita,  Richardson,  Z , 
Todd  dt  Brtgkam,  for  plaintiff.    J.  T.  Ludding,  for  defendant. 

Land,  J.  This  is  a  suit  on  a  promissory  note  for  three  hundred  dollars,  and 
the  interest  thereon.  The  defence  is  minority,  and  is  pleaded  by  the  administra- 
tor of  the  succession  of  the  minor,  deceased. 

Rettben  Frantam,  the  maker  of  the  note,  was  twenty  years  of  age  on  the  13th 
of  January,  1857,  and  was  emancipated  by  marriage  prior  to  the  date  of  the 
note,  to-wit,  the  9th  of  September,  1857,  and  his  annual  revenue  was  between 
three  and  four  thousand  dollars. 

The  only  question  in  the  case  is,  whether  he  had  the  legal  capacity  to  bind 
himself  by  the  promissory  note  in  controversy. 

A  minor  is  emancipated  of  right  by  marriage,  and  has  the  full  administration 
of  his  estate ;  he  may  pass  all  acts  confined  to  such  administration,  grant  leases, 
receive  his  revenues,  and  monies,  and  bind  himself  legally  by  promise  or  obliga- 
tion, for  any  sum  not  exceeding  the  amount  of  one  year  of  his  revenues.  0.  C, 
Arts.  367,  373,  374. 

The  emancipated  minor  is  not  only  legally  capable  of  binding  himself,  as  above 
stated,  but  has  no  right  to  claim  a  restitution  for  a  mere  lesion  against  obligations 
or  promises  which  do  not  exceed  the  amount  of  one  year  of  his  revenue.    G.  C, 

Art.  375. 

■ 

It  is,  however,  contended,  that  as  the  minor  ran  away,  and  contracted  marriage 
without  the  consent  and  against  the  will  of  his  tutor,  his  right  to  contract  debts 
within  the  amount  of  his  annual  revenue  did  not  attach  or  vest  in  him,  and  that 
the  note  did  not  impose  on  him  any  legal  obligation  to  pay  the  same. 

The  authorities  cited  by  defendant's  counsel  do  not  go  to  the  extent  contended 
for,  nor  do  we  perceive  any  sufficient  reason  why  they  should;  besides,  the 
evidence  does  not  show  affirmatively,  that  the  marriage  was  without  the  consent 
or  against  the  will  of  the  tutor,  but  is  left  to  inference  from  the  act  of  running 
away,  which  may  or  may  not  be  correct,  as  opposition  on  the  part  of  the  wife's 
family  may  have  been  the  cause  of  it,  as  well  as  opposition  on  the  part  of  the 
tutor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed,  that  the  plaintiff 
do  have  and  recover  from  the  defendant  in  his  representative  capacity,  the  sum  of 
three  hundred  dollars,  with  eight  per  cent,  per  annum  interest  thereon,  from  the 
9th  day  of  September,  1857,  to  be  paid  in  due  course  of  administration,  with  costs 
of  both  courts. 
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Henry  Sheldon  &  Co.  v.  J.  H.  Reynolds. 

Where  there  has  not  beeo  an  active  abandonment  of  a  sutt  by  the  plaintiff^,  proscription  is  inlemipled, 
notwithstanding  there  be  a  Judgment  of  nonsuit. 

The  stipulation  by  a  surety  on  a  promissory  note,  that  the  holder  shall  exhaust  all  the  legal  remediei 
against  the  drawer  of  the  note,  before  having recourso  apon  such  surety,  amounts  to  a  simple  reser 
vation  of  the  right  of  discussion,  and  has  no  other  effect.  So  that  where  It  is  shown  that  tbe  draver 
is  and  has  been  for  a  considerable  time  insolvent ;  that  he  has  left  the  State  without  lesviDg  uy 
property,  and  that  it  is  impossible,  from  the  circumstances  of  the  case,  that  the  plaintilb  ooaU 
malce  anything  by  pr jcaoiing  against  such  drawer,  an  action  by  the  holder  against  the  sarety 
will  lie  immediately. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Cresvell,  J. 
G,  A,  A  F.  P.  Austin,  for  plaintifl^.    A.  B.  Levisee,  for  defendant. 

YooRHEBS,  J.  The  plaintifik'  demand  is  based  apon  the  following  instrnments. 
to  wit: 

"  «288  67.  Shreveport,  May  26, 1852. 

**  Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  S.  A.  Robeson, 
two  hundred  and  eighty-eight  dollars  and  sixty-seven  cents,  value  received.  In- 
terest eight  per  cent  after  maturity. 

(Signed)  "J.  H.  White. 

(Endorsed)     ''  S.  A.  Robeson,  per  Jonas  Robbson,  Agent. 

(Endorsed)  '*  I  do  hereby  guarantee  payment  of  the  within  amount  after  tbe 
legal  remedies  against  the  drawer  shall  have  been  exhausted. 

(Signed)  "J.  H.  Reynolds." 

"  »288  67.  Shreveport,  May  26,  1852. 

"  Nine  months  after  date,  I  promise  to  pay  to  the  order  of  &  A,  Robeson,  two 
hundred  and  eighty-eight  dollars  and  sixty-seven  cents,  value  received.  In- 
terest eight  per  cent,  after  maturity. 

(Signed)  "  J.  H.  Whitb. 

(Endorsed)     "'  S.  A.  Robeson^  per  Jonas  Robeson,  Agent. 

(Endorsed)  "  I  hereby  guarantee  payment  of  the  within  amount,  after  the 
legal  remedies  against  the  drawer  shall  have  been  exhausted. 

(Signed)  '*  J.  H.  Reynolds." 

The  defence  is  a  failure  to  exhaust  legal  remedies  against  the  principal  debtor, 
want  of  consideration,  and  prescription. 

As  five  years  had  not  intervened  between  the  dates  of  the  institution  of  this 
suit  and  of  the  falling  due  of  the  second  note,  the  plea  of  prescription  was  not 
maintainable.     C.  C.  3505. 

As  to  the  other  note,  prescription  was  interrupted  by  the  institution  of  tbe 
first  suit,  in  which,  however,  the  plaintifis  were  nonsuited.     C.  C.  3484,  3485. 

There  was  not  an  active  abandonment  of  the  suit  by  the  plaintiffs ;  conse- 
quently prescription  was  interrupted,  notwithstanding  the  judgment  of  nonsuit. 
Norwood  V.  Duval,  7  An.  523. 

It  is  contended,  that  the  promissory  note  was  executed  without  consideration ; 
the  note  itself  purports  to  have  been  made  for  value  received.  It  is  no  objection 
that  the  defendant,  when  binding  himself  as  the  drawer's  surety,  should  have  par- 
ticipated in  the  consideration  of  the  note.    *'  Suretyship  is  an  accessory  promise 
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by  which  a  pei-son  binds  himself  for  another  already  bound,  and  agrees  with  the 

creditor  to  satisfy  the  obligation,  if  the  debtor  does  not.'    C.  C.  3004.  Rnrxout. 

It  is,  therefore,  no  objection  that  the  promissory  note  under  consideration  was 
executed  some  time  previous  to  the  assumption  of  the  defendant.  In  fact,  sure- 
tyship is  a  species  of  unilateral  contract,  as  the  person  who  binds  himselt  by 
such  an  agreement,  does  so  without  any  corresponding  obligation  on  the  part  of 
the  creditor.    C.  C.  1758, 1766. 

The  stipulation  that  the  plaintiffs  should  exhaust  the  legal  remedies  against 
the  drawer  of  the  note,  before  having  recoui*se  upon  the  defendant,  amounts  to  a 
reservation  of  the  right  of  discussion ;  it  has  no  other  eSect .  N  ow,  it  is  shown  that 
the  drawer  is,  and  has.  been  for  a  considerable  time,  an  insolvent ;  that  he  has  left  the 
State  without  leaving  any  property ;  and  that  it  is  impossible,  from  the  circum- 
stances of  the  case,  that  the  plaintiffs  should  make  any  thing  by  proceeding 
against  this  party.  The  court  would  then  be  requiring  of  plaintiffs  a  vain  thing, 
by  dismissing  their  action  as  premature. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  tlie  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed  ;  and  that  the  plaintiffs  do  recover  judgment 
against  the  defendant,  for  the  sum  of  two  hundred  and  eighty-eight  dollars  and 
sixty-seven  cents,  with  eight  per  cent,  per  annum  interest  thereon,  from  the  first 
day  of  June,  A.  D.  eighteen  hundred  and  fifty-three,  and  the  farther  sum  of  two 
hundred  and  eighty-eight  dollars  and  sixty-seven  cents,  with  like  date  of  interest 
firom  the  first  day  of  March,  A.  D.  eighteen  hundred  and  fifty-three ;  the  defen- 
dant and  appellee  paying  the  costs  in  both  courts. 

Land,  J.,  recused  himself,  having  been  of  counsel. 


Taylor,  Knapp  &  Co.  v.  W.  J.  Hancock  &  Co. 

A  defendant  named  !n  tho  jictiiloD,  but  not  cited,  is  not  in  reality  .1  party  to  the  s-iit,  so  as  to  rc:i  lor 

him  Incompetent  as  a  witness. 
When  there  is  a  prayer  in  the  petition  for  general  relief,  and  the  partnership  sued  is  alleged  to  be  a 

commercial  one,  a  Jur1|;raunt  rendered  against  the  itarties  in  tolido,  will  not  bo  disturbed  oa  tlie 

ground  that  a  Joint  Judgmont  w:us  cialinod  in  the  pelition. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Engan,  J. 
A.  B.  Levisee,  for  plaintiffs.    Looney  <D  Fort,  for  defendants  and  appellants. 

Cole,  J.  Plaintiffs  instituted  this  suit  against  several  persons  as  composing 
the  commercial  firm  of  W.  J.  Hancock  <fe  Co.^  and  prayed  that  judgment  might 
be  rendered  against  them  for  their  demand. 

Two  only  of  these  persons  were  cited,  and  upon  the  trial  R.  J.  Hancock, 
who  had  been  named  in  the  suit  as  a  party  defendant,  but  who  had  not  been 
cited,  testified  that  W.  /.  Hancock  and  Morgan  0.  Talw/erro,  were  the  only  mem- 
bers of  the  firm  of  W,  /.  Hancock  <fe  Co, 

There  was  judgment  z« «o//(fo against  TV.  /.  Hancock  and  M.  0.  Taliaferro; 
they  have  appealed. 

Appellants  contend  that  the  testimony  of  R.  /.  Hancock  was  improperly  ad- 
mitted, because  he  is  a  co-defendant,  and  it  ^as  his  interest  to  release  himself 
from  responsibility  by  establishing  himself  not  to  have  been  a  partner. 

In  answer  to  this  objection,  we  would  observe,  that  appellants  did  not  file  any 
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Tatlor        answer,  and  the  testimony  was  introduced  without  objection  on  the  part  of  ttie 

Havcock.       court.    If  the  testimony  had  been  objected  to  and  excluded,  plaintifi  might  haie 

been  able  to  have  proved  by  other  witnesses,  that  which  was  established  by  R.  J. 

Hancockf  and  it  does  not  appear  to  be  just  to  nonsuit  plaintifiEs  in  this  coart,  od 

account  of  the  lach^  of  appellants  in  not  defending  the  suit  in  the  lower  court 

Besides,  the  witness,  R.  J.  Hancock,  was  not  cited,  and  was  not,  in  reality,  a 
party  to  the  suit,  and  as  no  judgment  could  have  been  obligatory  upon  him,  there 
does  not  seem  to  be  any  good  reason  why  his  testimony  should  be  inadmiasible. 
It  is  true,  that  by  putting  his  name  in  the  petition  as  one  of  the  defendants,  the 
plaintiflFs,  in  fact,  aver  that  he  has  an  interest  in  the  suit,  yet  by  not  having  him 
cited,  they  show  they  were  mistaken  in  their  allegation. 

It  is  also  contended,  that  the  judgment  ought  to  hare  been  against  them 
jointly,  and  not  in  soUdo,  because  the  prayer  was  only  for  a  joint  judgment ;  but 
as  there  was  a  prayer  for  general  relief,  and  as  the  partnership  sued  was  alleged 
to  be  a  commercial  one,  and  as  appellants,  although  cited,  had  thought  proper  to 
let  the  case  go  by  default,  we  do  not  feel  ourselves  authorized,  under  the  evidence 
and  circumstances  of  this  case,  to  disturb  the  judgment 

J  udgment  affirmed,  with  costs. 


R.  H.  Drawn  v,  W.  P.  Cherry. 

When  tho  obligation  Is  conditional,  the  party  to  whom  It  Is  transferred  by  endorsement  befors 
maturity,  is  bound  to  prove  the  performance  of  the  condition  before  he  can  recover  on  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Rickatdtoh,^. 
R.  K.  Hendry,  for  plaintiff.     Smith  <&  Spencer,  for  defendant  and  appellant 

Cole,  J.  This  suit  is  instituted  by  plaintiff  as  third  holder  of  the  following 
note  : 

"  $500.  Bayou  Sara,  May  31st,  1856. 

*'  Twelve  months  after  date,  I  promise  to  pay  James  H.  Muse,  or  order,  five 
hundred  dollars  ;  this  note  is  given  in  consideration,  that  said  Muse  will  assist  in 
the  prosecution  of  the  State  of  Louisiana  v.  James  R.  and  Leon  D.  Marks,  and 
attend  to  the  same,  until  brought  to  a  final  conclusion.  Said  note  bears  interest 
at  the  rate  of  eight  per  cent  per  annum  after  due  until  paid. 

(Signed)  «  Wm.  P.  Chkmy. 

(Endorsed)     "  James  H.  Muse,  D.  P.  Hardee." 

I'here  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

The  obligation  sued  upon  was  a  conditional  one ;  the  consideration  is,  that 
"  Muse  will  assist"  in  a  certain  prosecution. 

Plaintiff  has  produced  no  proof  of  the  execution  of  the  consideration. 

A  part  of  the  answer  of  Kernan  to  the  second  interrogatory,  tending  to  prove 
the  performance  of  the  consideration,  was  properly  ordered  by  the  District  Judge 
to  be  erased,  because  there  was  nothing  in  it  responsive  to  the  interrogatory,  and 
the  defendant  had,  therefore,  no  means  of  cross-examining  the  witness,  upon  this 
part  of  his  answer.  « 

As  the  obligation  was  conditional,  the  endorsee,  before  maturity,  is  bound  to 
prove  the  execution  of  the  condition,  the  same  as  if  he  had  received  it  after  mar 

turity. 
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It  is,  thereforei  orderded,  adjudged  and  decreed,  that  the  judgment  of  the  Dis-        Dkavk 
trict  Court  be  avoided  and  reversed ;  and  that  there  be  judgment  against  plain-       CDntmr. 
tiff,  and  in  favor  of  defendant,  as  in  case  of  nonsuit ;  and  that  plaintiff  pay  the 
costs  of  both  courts. 


J.  H.  BoATNER,  Tutor,  u  Daniel  Wade. 

A  sequestration  obtained  ontbe  ground  of  the  plaintlflb  apprehension,  that  the  slave  sued  for,  will  be 
removed  oat  of  the  Jurisdiction  of  the  court,  cannot  be  set  aside  by  proof  of  the  defendant's  long 
residence  in  the  parish  and  possession  of  ample  means. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caldwell,  Mayo,  J. 
W,  H.  Hough,  for  plaintiff.     T.  L.  Crawford,  for  defendant 

Buchanan,  J.  This  is  a  suit  in  revendication  of  a  slave,  commenced  by  se- 
questration, upon  oath  made,  according  to  law,  that  plaintiff  feared  the  defendant 
would  send  the  slave  out  of  the  jurisdiction  of  the  court,  or  would  conceal,  part 
with,  or  dispose  of  the  slave  pending  the  suit. 

Immediately  upon  the  execution  of  the  writ  of  sequestration,  the  defendant 
bonded  the  slave,  under  Article  279  of  the  Code  of  Practice ;  and  a  few  days 
thereafter,  took  a  rule  upon  plaintiff  to  dissolve  the  sequestration,  on  the  ground, 
that  the  plaintiff  was  without  reason  to  fear  that  the  slave  would  be  removed  out 
of  the  jurisdiction  of  the  court,  concealed,  or  disposed  of  by  the  defendant,  pend- 
ing the  suit. 

On  the  trial  of  this  rule,  defendant  proved  by  several  witnesses,  that  he  had 
been  a  resident  of  the  parish  for  many  years ;  that  he  was  generally  considered 
solvent,  and  that  he  is  assessed  upon  the  parish  assessment  roll  for  314,905. 

The  District  Judge  dissolved  the  sequestration  upon  this  evidence.  We  think 
he  erred. 

The  evidence  did  not  touch  the  matter  in  controversy,  which  was  the  appre> 
bension  of  plaintiff,  that  the  slave  would  be  removed  pending  the  litigation.  No 
£Etct  was  given  in  evidence,  tending  to  show,  either,  that  the  plaintiff  did  not,  in 
reality,  entertain  the  apprehension  by  him  declared  on  oath,  as  aforesaid  ;  or  that 
it  was  impossible  that  such  an  apprehension  could  be  realized. 

The  evidence  that  the  defendant,  and  that  his  security  for  the  forthcoming  of 
the  sequestered  property,  possess  property  in  the  parish,  very  far  exceeding  the 
value  of  that  which  is  sequestered,  sufficiently  demonstrates  that  the  plaintiff  is 
amply  secured  by  the  bond  which  has  been  furnished  to  release  the  sequestration, 
bat  it  is  not  seen  how  it  tends  to  prove  that  the  sequestration  improperly  issued. 
The  defendant  and  appellee  relies  upon  the  case  of  Johnston  v.  Johnston,  13  An. 
581,  to  sustain  the  judgment  appealed  from.  But  the  language  of  the  court  in 
that  decision,  scarcely  meets  the  case  which  this  record  presents. 

The  court  say :  "  This  (the  affidavit)  constitutes  prima  fade  evidence  of  the 
cause  which  entitled  her  to  the  issuance  of  the  writ.  It  then  behooves  the  defen- 
dant to  rebut  this  presumption,  by  showing  that  it  was  not  his  intention  to  part 
with  these  slaves  and  immovables." 

Besides,  it  may  be  observed,  that  the  case  of  Johnston  v.  Johnston,  was  one  of 
very  peculiar  circumstances — a  sequestration,  by  a  wife  suing  for  the  administra- 
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Bo^Ttrm  tioD  of  her  paraphernal  effects,  and  not  only  of  those  effects,  bnt  of  all  the  separ: 
wW  ate  property  of  her  husband.  As  to  the  effects  of  the  husband,  the  claim  of  the 
wife  was  merely  that  of  a  privilege  ;  and  a  comparatively  feeble  showing  would 
suffice  to  quash  the  harsh  process  by  which  the  husband  was  stripped  at  once  of 
all  the  property  confessedly  his  own,  and  part  of  it,  real  estate,  which  it  was  im- 
possible for  him  to  recover.  The  present  plaintiff  presents  a  very  different  case. 
He  claims  to  be  the  owner  of  a  slave,  and  that  his  slave  is  wrongfully  detained 
from  his  possession. 

The  slave  is  a  kind  of  property  which  may  be  removed  from  place  to  place, 
with  the  utmost  facility ;  and  a  very  strong  case,  indeed,  would  be  required  to 
enable  us  to  pronounce  that  the  remedy  of  sequestration  did  not  apply  to  such  a 
case. 

It  is  proper  that  we  should  add,  that  there  is  no  danger  that,  by  maintaining  this 
sequestration,  we  will  consign  the  slave  to  an  imprisonment  in  the  parish  prison 
of  Caldwell,  until  the  termination  of  this  suit ;  for,  as  already  observed,  the  de- 
fendant has  the  slave  in  possession  under  his  bond. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed ;  that  the  writ  of  sequestration  herein  issued  be  rein- 
stated, without  prejudice  to  the  rights  acquired  by  the  defendant,  by  his  bond 
given,  as  mentioned  in  the  Sheriff's  return  of  the  writ;  that  the  cause  be  re- 
manded to  be  proceeded  in  according  to  kw  ;  and  that  defendant  and  appellee 
pay  the  costs  of  this  appeal. 


Henry  Cheatham  v.  Joanna  T.  Carringtok. 

An  Attachment  will  not  lie  against  the  property  of  a  snocession  in  this  State ;  the  creditor  Is  bonad  to 
provoke  an  administration  of  the  estate  in  pursuance  of  law,  to  collect  his  debt. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardson^  J. 
Baker  dt  Harris,  for  plaintiff.     Slack  A  Benton^  for  defendant  and  appel- 
lant. 

Land,  J.  This  suit  was  commenced  by  attachment  against  the  succession  of 
Bx^ert  Carringtoriy  deceased.  A  curator  ad  hoc  was  appointed  to  represent  the 
absent  heirs.    There  was  judgment  dismissing  the  suit  at  plaintiff's  cost. 

This  judgment  is  correct.  An  attachment  will  not  lie  against  the  property  of 
a  succession  in  this  State ;  the  creditor  is  bound  to  provoke  an  administration  of 
the  estate  in  pursuance  of  law.    Debuys  v.  Yerby,  1  N.  S.  381. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 
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B.  Price,  Guardian,   v.  John  Ray,   Executor. 

tt  to  ao  objoctkm  to  *  slave's  right  to  manamtoskm  by  act  inter  vieot  or  mortiM  oaiua,  that  •h«  waa  tha 
coDcubino  of  her  owner  at  the  time  the  act  was  passed. 

An  acknowledgment  by  the  father  of  natural  children  by  his  own  slave,  has  no  legal  or  binding  ef- 
fect. 

Where  a  will  was  made  prior  to  the  passage  of  the  Act  of  1857,  prohibiting  the  emancipation  of  slaves, 
in  which  a  slave  was  manumitted  by  his  master— /feid ;  That  nnder  the  will  the  slave  acquired  only 
an  inchoaie  right  to  his  freedom,  to  be  perfected  in  accordance  with  the  existing  laws  and  re- 
gulations upon  the  subject  ;  and  that  when  the  slave,  who  had  acquired  this  right  under  the  will,  did 
not  perfect  it  nnder  the  existing  laws,  he  cannot  be  a  party  to  the  suit,  nor  have  his  rights  under 
the  will  enquired  into,  since  the  passage  of  the  Act  of  1867. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardson,  J. 
Morrison  A  Purvis,  for  plaintiff.    /.  T,  Ludeling  and  John  McEnery,  for 
defendant  and  appellant. 

VooRHiBs,  J.  Simeon  S.  Hyde,  deceased,  left  two  wills,  directing  the  manu- 
mission of  his  slave  Minnie  and  of  her  eight  children,  making  them  his  univer- 
sal legatees. 

The  plaintiffs,  as  heirs-at-law  of  the  deceased,  claim  at  the  hands  of  the  execu- 
tor, the  delivery  of  the  estate,  notwithstanding  the  provisions  of  the  will,  which 
they  allege  to  be  null  and  void,  on  the  ground  that  the  legatees  cannot  be  manu- 
mitted under  our  laws,  and  on  the  further  ground,  that  the  testator  lived  in  con- 
cubinage with  the  slave  Minnie. 

The  defendants  set  up  the  plea  of  three  and  five  years'  prescription  to  the 
plaintiff's  demand. 

It  is  no  objection  to  the  slave's  right  to  manumission  by  act  inter  vivos  or 
mortis  caiisay  that  she  was  the  concubine  of  her  owner.  "  The  law  has  declared 
what  causes  shall  be  sufficient  to  render  the  enfranchisement  of  a  slave  null  and 
void,  and  this  is  not  one  of  them."  Celesie  v.  Himel,  10  An.  188;  C.  G.  184 
etseq. 

With  regard  to  the  children  of  the  woman  Minnie,  the  petition  does  not  allege 
that  they  were  the  natural  children  of  the  deceased ;  and  the  only  thing  we  find 
ID  the  record,  on  that  subject,  is,  that  the  deceased  had  stated,  in  conversation, 
that  such  was  the  case,  a  declaration  then  of  no  legal  or  binding  effect.  Turner 
▼.  Smith  et  als.,  12  An.  417. 

There  is  no  alle^tion  that  the  wills  under  consideration,  are  in  violation  of  the 
provisions  of  the  Civil  Code,  establishing  the  disposable  quantum  which  a  natural 
father  may  g^ve  to  his  natural  child,  and  the  conditions  attached  thereto.  C.  C. 
1496.  This  question,  although  adverted  to  in  the  brief,  is  not  legitimately  raised 
by  the  pleadings. 

At  the  time  of  the  death  of  Simeon  L»  Hyde,  it  was  lawful  for  him  to  manu- 
mit bis  slaves  by  last  will  and  testament ;  but  the  rights  acquired  by  them  were 
inchoate,  subject  or  conditioned  to  be  perfected  according  to  the  existing  regu- 
lations and  laws  upon  this  snbject>matter.  In  the  meantime  the  siatus  of  these 
parties  was  that  of  slavery ;  and  their  inchoate  right  of  freedom  was  subject 
to  be  defeated  by  subsequent  legislation,  rendering  impossible  its  consummation. 
Such  is  the  eflbct  of  the  legislation  of  the  year  1857,  by  which  it  is  provided, 
^  that  firom  and  after  the  passage  of  this  Aet,  no  slave  shall  be  emancipated  in 
this  State."    flee  Acts  of  1857,  p.  55. 
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P»cs  Unless  this  law  be  repealed,  and  provision  made  bj  which  the  last  wills  and 

R«V  testaments  of  Simeon  L.  Hyde,  deceased,  might  be  carried  into  effect,  it  is  evident 

that  the  slaves  he  directed  should  be  manumitted,  cannot  stand  in  coart  for  any 
purpose.  They  could  not,  before  the  Act  of  1857,  be  heard,  except  with  ^efe^ 
ence  to  their  freedom  and  emancipation  ;  and  now  this  very  privilege  is  with- 
drawn from  them  by  legal  enactment.  Htnriette,  alias  Mary,  v.  Heirn  of  Cliarla 
Barnes,  11  An.  453 ;  Maranthe,  Genie  et  aU,  v.  C.  G.  HmUr  et  ah,,  11  An.  734 ; 
Jamison  v.  Bridge  et  al.,  ante  31 . 

It  does  not  follow,  however,  that  these  slaves  forfeit  absolutely  the  inchoate 
right,  acquired  by  them  under  the  will ;  for  if  the  law  should  happen  to  be 
changed,  their  remedy  might  be  revived.  At  the  time  the  will  took  effect,  the 
right  of  owners  to  emancipate  their  slaves  was  recognized.  The  slaves  of  the 
deceased  have  not  acquired  a  vested  right  to  become  free  at  a  future  period ; 
nevertheless,  they  have  acquired  an  inchoate  right,  which  may  yet  be  perfected, 
should  a  change  of  legblation  permit.    Lelphine  v.  Guiilet,  13  An.  2-18. 

But,  in  the  meantime,  their  status  is  neither  that  of  freemen,  nor  that  of  statu 
Itberi;  it  is  inevitably  that  of  slavery.  Pelagie  Brown,/,  tc,  c,  v.  Ursin  Raby, 
antft  41 ;  Pauline,/,  w,  c,  v.  Hubert  et  al.,  ante  161. 

The  prescription  of  five  years,  applicable  to  the  action  in  nullity  of  a  will, 
cannot  avail  in  this  instance,  as  the  record  does  not  show  that  five  years  have 
elapsed  before  the  institution  of  this  suit,  since  the  probate  of  the  wills  of  the 
deceased.     Calais  v.  Semere,  8  An.  462. 

Besides,  the  question  involved  is  one  of  State  policy ;  and  the  mere  lapse  of 
five  years  since  the  probate  of  the  will,  could  not  have  the  effect  to  defeat  the  in- 
tervening provisions  of  the  Act  of  1857,  forbidding  all  manumissions  io  this 
State.    Heirs  of  Provost  v.  Wm,  Provost,  13  An.  574. 

Judgment  affirmed. 


1*  g88l  R.  B.  Jones  v.  Caperton  &  Weeks. 


Whera  tbe  eitAtioa  of  Appeal  has  been  Improperly  served  on  the  appellee's  counsel,  the  appellee  biisf 
a  resident  of  tbe  State,  it  is  not  a  fault  imputable  to  tbe  appellant,  for  which  the  appeal  maj  be  dis- 
missed. 

Where  the  order  of  appeal  has  been  obtained,  the  appeal  bond  given,  and  the  transcript  filed  in  dn« 
time,  a  defective  service  of  citation  may  be  remedied  by  a  new  service,  althoogh  more  than  tweln 
months  have  elapsed  since  the  Judgment  of  the  lower  court  was  rendered. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
Newton  dt  Hall,  for  plaintiff.  /.  T,  Ludeling,  for  defendant  and  appeUaot 
YooBHiBS,  J.  The  appellee  moves  the  dismissal  of  this  appeal.  The  citation 
of  appeal  was  served  upon  his  counsel,  the  order  having  been  granted  at  cham- 
bers. As  the  plaintiff  was  a  resident  of  the  State,  the  citation  of  appeal  should 
have  been  served  upon  him  in  person,  or  by  leaving  it  at  the  place  of  his  usual 
domicil.  G.  P.  582  ;  Sears,  Administrator,  v.  Wilson,  4  An.  525  ;  Ludeling  v. 
Frells^n,  ib.  534. 

.  But  this  defect  is  not,  however,  imputable  to  the  appellants ;  and,  under  the 
mling  in  the  case  of  Lewis  t.  Hennen,  the  only  order  which  we  coold  ren- 
der would  be  one  for  a  continuance.    At  the  same  time,  it  is  proper  to  notioe 
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that  two  of  the  appellees,  James  C.  Weeka  and  E.  B.  Pittis,  have  not  been  cited         J<w» 
on  this  appeal,  although  their  names  are  inserted  in  the  bond  furnished  by  the       Garro^t. 
appellants.    Although  more  than  one  year  has  elapsed  since  the  rendition  of  the 
judgment  of  the  District  Court,  it  is  not  too  late  to  grant  relief  to  the  appellant 
This  point  is  expressly  ruled  in  the  case  of  Lewis  v.  Hennen,  13  An.  260. 

It  is,  therefore,  ordered  and  decreed,  that  this  cause  be  continued  until  the  first 
day  of  the  next  regular  term  of  this  court,  in  order  that  the  appellees  be  cited 
to  answer  the  appeal  taken  in  this  case. 


W.  R.  Lassiter  v.  J.  BussY. 

A  promissory  note  not  transferred  by  endorsement  and  del! very  in  the  usual  mercantile  mode,  to  sub- 
ject to  seizure,  under  the  rule  which  governs  the  sale  of  movables  not  accompanied  with  delivery. 

The  doctrine  of  notice  is  not  applicable  to  the  sales  of  personal  or  movable  property,  and  the  creditors 
may  seize  and  sell  when  there  is  no  delivery  or  possession,  although  informed  of  an  agreement  to 

sell. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardsarkj  J. 
W,  A,  Carpenter^  for  plaintiff  and  appellant.  Todd  <fc  Brigham,  for  defen- 
dant. 

Land,  J.  A  promissory  note  made  by  James  Belly  for  the  sum  of  81,060  83, 
payable  to  the  order  of  Hansford  Dean^  and  by  him,  endorsed  in  blanks  was  placed 
in  the  hands  of  defendant,  to  indemnify  the  maker,  J?e//,  as  surety  of  Dean,  on  an 
injunction  bond,  and  further,  to  indemnify  him  against  a  judicial  mortgage  for 
8500,  on  a  tract  of  land  purchased  by  Bell  from  Dean, 

After  the  decision  of  the  injunction  suit,  which  was  in  favor  of  Dean,  and  which 
released  the  surety  on  the  bond.  Dean  gave  an  order  on  defendant,  for  the  note, 
to  plaintiff,  which  defendant  refused  to  act  on,  by  a  delivery  of  the  note,  and  this 
suit  was  brought  for  its  recovery. 

E.  P,  dt  J.  H.  Overby  and  Miltenberger  db  Co.,  after  the  date  of  the  order,  caused 
the  note  to  be  attached  in  the  hands  of  defendant,  by  process  of  garnishment, 
founded  on  executions  in  the  Sheriff's  hands  against  Dean,  and  the  question  for 
decision  is,  whether  the  plaintiff,  or  these  judgment  creditors  of  Dean,  are  entitled 
to  the  note  or  its  proceeds. 

The  note  was  in  defendant's  possession  for  the  benefit  of  the  surety,  and  Ikan 
had  no  right  to  withdraw  the  note  before  the  full  performance  of  the  contract  of 
indemnity,  and  transfer  it  to  a  third  person,  without  the  consent  of  Bell ;  and  if 
defendant  had  delivered  the  note  to  plaintiff,  he  would  have  remained  liable  for  it 
to  Bell,  for  whose  security  he  held  it  under  a  special  agreement. 

Although  Bell  was  released  on  the  injunction  bond,  it  does  not  appear  that  the 
judicial  mortgage  on  the  land  had  been  cancelled,  and  it  cannot,  therefore,  be 
affirmed  that  defendant  acted  improperly  in  refusing  to  make  delivery  of  the  note 
to  plaintiff. 

A  sale  of  personal  or  movable  property  not  accompanied  with  delivery,  but 
still  in  the  possession  of  the  seller,  has  no  effect  as  to  creditors,  and  the  property 
may  be  seized  and  sold  for  their  debts.  C.  C,  Arts.  1917,  2241,  2457.  And  a 
promissory  note,  not  transferred  by  endorsement  and  delivery  in  the  usual  mercan- 
tile mode,  but  by  a  collateral  agreement,  as  in  this  case,  is  subject  to  the  sams 
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rule ;  aod  delivery  of  possession  to  the  buyer  is  Deoessary  to  perfect  tbe  ale,  sad 
to  defeat  the  parsait  of  creditors.  The  possession  of  Bussy  was  tbe  possesBion  of 
Dean,  subject  to  the  claims  of  the  snrety,  Bell,  and  the  note  was,  therefore,  seised 
by  the  jadgment  creditors  before  a  delivery  to  plaintiff. 

We  do  not  understand  that  the  doctrine  of  notice  is  applicable  to  sales  of  per- 
sonal or  movable  property,  bat  that  the  creditor  may  seize  and  sell,  when  there  is 
no  delivery  of  possession,  although  informed  of  the  agreement  io  sdl.  Notice  of 
transfer  given  to  the  debtor  does  not  affect  the  creditor's  right  to  seiae,  when 
there  is  no  delivery  of  the  note. 
The  judgment  is  in  favor  of  the  creditors,  and  is  correct 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


Samuel  Leb  v.  Mart  J.  Cameron. 

The  wifo,  altboagh  soparaled  ia  properly  from  ber  husband,  cannot  be  made  liable  on  a  note  signed  bjr 
her  with  her  husband,  which  did  not  enure  to  her  separate  benefit. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  RithardmJ^ 
Newton  dt  HaU,  for  plaintiff  and   appelant.     S,  G,  Parsons,  for  defen- 
dant. 

YooBHiBs,  J.  The  defendant  is  sued  upon  two  promissory  notes,  which  sbe 
signed  with  her  husband,  John  D.  Cameron,  since  deceased.  The  notes  purport 
on  their  face  to  be  an  obligation  in  solido,  the  husband  and  wife  promising  to  paj 
jointly  and  severally.  At  the  time  of  the  execution  of  these  notes,  the  parties 
were  separated  in  property. 

The  defence  set  up  is  :  1st,  a  want  of  consideration  ;  2dly,  that  the  considera- 
tion did  not  enure  to  the  benefit  of  the  defendant,  but  was  the  husband's  contract; 
and  3dly,  that  this  was  a  security  debt  on  the  part  of  the  defendant,  for  the  heoe- 
iit  of  her  husband. 

It  appears  that  these  notes  were  given  in  consideration  of  a  deed  of  sale,  by 
which  the  plaintiff's  transferror  purported  to  convey  to  the  defendant  his  im- 
provements on  a  tract  of  land  belonging  to  the  U.  S.  Government,  and  tbe  rights 
which  he  had  acquired  to  the  land,  so  as  to  enable  the  vendee  to  complete  the  title 
so  conveyed  by  a  subsequent  entry.    The  deed  stipulates : 

"  And  it  is  hereby  further  agreed,  and  especially  understood  by  and  between 
the  same  parties,  that,  in  case  it  should  be,  from  any  cause,  impracticable  for  the 
vendor  to  execute  this  agreement  so  fully  as  to  secure  to  the  said  purchaser  the 
possession  of  the  above  described  North-East  quarter  of  Section  No.  thirty-four, 
which  is  intended  to  be  embraced  in  the  agreement,  then,  in  that  case,  the  amoaot 
or  sum  of  eight  dollars  per  acre,  for  each  and  every  one  of  said  quarter  secticDS, 
is  to  be  deducted  from  the  amount  above  recited  as  the  consideration ;  and  the 
amount  due  is  to  be  calculated  with  reference  to  this  provision,  the  vendor  re- 
fiirving  the  vendor's  privilege  upon  all  the  land  herein  actually  conveyed." 

The  deed  is  signed  by  the  vendor  aod  his  wife,  and  also  by  two  subscribing  wil- 


Tha  evidence  shows,  that  the  sale  was.  in  reality  made  to  the  defendaat's  hn«- 
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band,  or  at  least  to  both  of  these  parties;  for  suit  was  iostituted  against  the 
husband  on  the  first  note,  and  jndgment  rendered  against  him,  after  dedncting 
certain  claims  of  which  he  was  the  owner,  and  which  he  plead  in  compensation. 
This  judgment,  it  is  proper  to  notice,  reserves  the  right  of  the  transferree  of  the 
notes  to  proceed  against  the  present  defendant.  On  execution,  part  of  the  pro- 
Xwrty  in  question  was  sold  by  the  Sheriff  in  satisfaction  of  this  judgment,  and  ad- 
judicated to  her.  That  is  the  property  upon  which  she  was  living  then,  and 
continued  to  live  afterwards.  It  is  evident,  that  this  contract  has  not  enured  to 
her  benefit,  and  that  the  contract  of  sale  was  entered  in  reality  between  her  hus- 
band and  the  vendor.  In  answer  to  interro^^atories  propounded  to  her,  she  an- 
swers that  she  signed  the  notes  sued  on  through  the  influence  of  her  husband. 
The  course  pursued  by  the  opposite  party  in  suing  the  husband  for  the  whole 
amount,  and  levying  upon  the  property  soM.  indicates  that  he  was  the  contract^ 
ing  party,  and  that  in  reality  the  sale  was  made  to  him.  We  have  no  hesitation 
in  saying  that  the  defendant  signed  these  notes  as  her  husband's  surety,  although 
the  sale  purports  to  have  been  made  to  her :  the  deed  of  sale  was  not  executed  at 
the  same  time  and  place  that  the  wife  was  prevailed  upon  to  sign  the  notes ;  nor 
does  her  signature  appear  in  the  deed  of  sale.  It  is  a  matter  of  no  moment,  that 
the  parties  were  at  the  time  separated  in  property.  *'  The  wife,  whether  separated 
in  property  by  contract,  or  by  judgment,  or  not  separated,  cannot  bind  herself  for 
her  husband,  nor  conjointly  with  him,  for  debts  contracted  by  him  before  or  du- 
ring marriage.    C.  G.  2412. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 


101 
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Andrew  J.  Dykk  v.  D.  H.  Dyer  et  a!s. 


Article  2417  of  the  dvil  Cote,  which  provides  that  a  Rile  of  immoxniblcs  or  slaves  by  act  under  private 
Bignature,  has  effjct  against  creditors  only  from  the  day  of  its  registry^  amd  the  actual  delivery  of 
the  thing  sold,  controls  Article  2242,  which  declares  such  sales  to  bo  valid  from  the  date  of  their 
registry  or  from  the  time  of  the  octuiil  delivery  of  the  thing  suld. 

Property  cannot  be  seized  by  a  Judgin»vjl  creditor  of  the  vendor,  when  the  private  act  has  been 
recorded  previous  to  the  issuance  of  execution. 

If  the  property  rcmaias  in  the  hands  of  the  vendor,  the  legal  consequence  resulting  therefrom  would 
be  a  presumption  of  simulation,  which  it  is  lncuml)ent  on  the  vendee  to  rebut. 

The  plaintilT  in  an  iAjunction  suit  cannot  claim  from  the  defendant  the  amount  of  fees  paid  his  counsal. 

APPEAL  from  the  District  Court  of  the  Parish  of  Claiborne.  Eagan,  J. 
Vaugfuxn  4t  Thomasson,  for  plaintiff.    /.  Young,  for  defendants  and  appel- 
lants. 

YooRHiEs,  J.  The  appellee  moves  the  dismissal  of  this  appeal  on  the  grounds, 
Ist,  That  the  amount  in  controversy  does  not  give  jurisdiction  to  this  court ;  and 
2dly,  That  the  appellants  have  not  signed  the  appeal  bond. 

The  record  shows  that  the  amount  in  controversy  exceeds  the  sum  of  three 
hundred  dollars,  and  that  the  appeal  bond  is  signed  by  the  surety.  The  motion 
to  dismiss  must,  therefore,  be  discharged.  11th  An.  113,  Wdliam*  v.  Hood,  and 
cases  there  quoted. 

This  is  an  injunction  suit.  The  plaintiff,  a  third  person,  enjoined  the  seizure 
and  sale  of  certain  property  levied  upon  by  the  Sheriff,  by  virtue  of  an  execution 
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!>«■  issued  on  a  jadgment  in  the  case  of  W.  H.  Nations  v.  S,  Butler  and  £,  P.  /<m«, 

D»iw.  Ad'r,  The  plaint! flf  had  purchased  from  the  seized  debtor  the  property  in  question, 

by  a  private  deed,  which  he  caused  to  be  recorded  prior  to  execution.  There  is  no 
doubt  of  the  reality  of  this  sale,  as  shown  by  abundant  evidence  in  the  record ;  bat 
it  is  contended  by  the  appellants,  that  their  rights  accrued  before  the  recordation 
of  the  private  deed  of  sale,  the  vendor  being  yet  in  possession  of  the  property 
sold. 

The  Civil  Code  provides  : 

"  Art.  2417.  The  sale  of  any  immovable,  or  slaves,  made  under  private  sig- 
nature, shall  have  effi'ct  against  the  creditors  of  the  parlies,  and  against  third  pe^ 
sons  in  general,  only  from  the  day  such  sale  was  registered  in  the  office  of  a  notary 
and  the  actual  delivery  of  the  things  sold  took  place.  But  this  defect  of  register- 
ing shall  not  bo  pleaded  between  the  parties  who  shall  have  contracted  in  snch 
act,  their  heirs  or  assigns,  who  are  as  effectually  bound  by  a  sale  made  under  pri- 
vate signature,  as  if  it  were  by  an  authentic  act." 

There  is  a  conflict  between  this  Article  and  the  2242d  Article,  the  latter  of 
which  gives  effect  to  sales  or  exchanges  of  real  property  and  slaves,  by  instni- 
ments  made  under  private  signature,  against  bona  fide  purchasers  and  creditors, 
only  from  the  date  of  registry  in  the  office  of  a  notary,  or  from  the  time  of  actoal 
delivery.  We  have,  however,  already  decided  that,  in  this  respect,  the  2242d 
Article  must  yield  to  the  2417th  Article.  JAndeman  el  als,  v.  Theobalds  et  ais^ 
2  An.  912 ;  Stephens  v.  IVeUirigtony  1  An.  72  ;  Thompson  v.  Mylne,  11  R.  349. 

Such  being  the  law  on  this  point,  the  sincerity  of  the  sale  from  Nations  to  the 
plaintiff  could  not  protect  the  latter  against  the  execution  of  the  judgment  agiunst 
the  formar,  ha:l  the  property  been  levied  upon,  or  the  judgment  recorded,  prior  to 
the  recordation  of  the  private  act  of  sale  in  the  Recorder's  Office.  From  that 
moment,  the  private  deed  became  an  authentic  instrument,  and  gave  notice  to 
creditors  and  third  persons ;  and,  if  the  property  continued  to  remain  in  the  pos- 
session of  ttie  vendor,  in  compliance  with  peculiar  arrangements  between  the  pa^ 
ties,  the  only  legal  consequence  resulting  therefrom,  would  be  a  presumption  of 
simulation,  which  it  were  incumbent  on  the  vendee  to  rebut  C.  C.  2456, 1915 ; 
Lindeman  et  als.  v.  Theobalds  et  0/5.,  2  An.  913. 

But,  as  we  have  stated  in  the  outset,  the  plaintiff  has  proTen  the  sincerity  and 
good  faith  of  this  purchase.  The  appellants  not  having,  in  the  mean  time,  ac- 
quired any  riglits  over  the  prop2rty  in  question,  either  by  having  their  judgment 
recorded,  so  as  to  acquire  a  judicial  mortgage,  or  by  levying  upon  the  property  ia 
time,  the  verdict  of  the  jury,  relieving  the  plaintiff  in  this  respect,  should  not  be 
disturbed. 

The  judgment  must,  however,  be  amended  as  regards  the  allowance  of  counsel 
fees.  Besides  the  absence  of  proof  that  they  have  been  paid,  it  is  proper  to  state 
that  there  is  no  law  authorizing  the  plaintiff  in  injunction  to  recover  from  the  de- 
fendant the  amount  paid  for  counsel  fees.  Vide  the  case  of  Bienvenu  v.  DeManc, 
Sh'ff,  in  the  list  of  unreported  cases,  in  12tb  An.,  from  the  Opeloosas  District. 

[t  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  amended,  by  striking  out  the  item  of  fifty  doiUirs,  allowed  to  the 
plaintiffs  by  the  verdict ;  and  that  the  judgment  so  amended  be  affirmed,  with 
costs,  the  appellee  paying  the  costs  of  appeal 
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Madison  M.  Denson  v,  H.  T.   Stewabt  et  al. 

When  an  intorlocatory  order  is  made,  that  a  motion  to  dissolve  an  iojunction  should  stand  as  part  of  the 
answer,  it  cannot  canse  an  irreparable  ii^Jury,  and  consequently  cannot  be  appealed  ft'om — Hdd  : 
That  when  the  motion  puts  at  issue  the  truth  of  the  allegations  of  the  petition  for  ii^unction,  it  is 
proper  that  such  an  order  should  be  made. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswell,  J. 
A.  B,  Levisee,  for  plaintifT.    Landrum  d  Williamson,  for  defendants  and 
appellants. 

Land,  J.  The  plaintiff  sues  the  defendant.  Stewart,  for  the  sum  of  four  hun- 
dred and  twenty  dollars,  with  interest,  for  the  alleged  balance  of  the  price  of  a 
slave  sold  by  him,  as  asrent  for  plaintiff ;  and  enjoins  John  Walters,  a  merchant 
of  Shreveport,  from  paying  said  sum  of  money  over  to  said  Stewart,  on  the  al- 
legations of  ownership  in  himself,  deposit  by  defendant  with  Walters,  the  insol- 
vency of  Stewart,  and  of  his  fear  and  belief  that  if  the  money  is  paid  to  defen- 
dant, that  he  will  convert  the  same  to  his  own  use,  and  thereby  defraud  him, 
plaintiff,  of  his  just  rights. 

The  defendant //e(2  a  motion  to  dissolve  the  injunction  on  the  following 
grounds  : 

First.  Because  the  bond  is  not  signed  by  the  plaintiff,  or  any  duly  authorized 
agent  or  attorney  at  law. 

Secondly.  That  the  affidavit  is  not  made  by  the  plaintiff,  or  any  duly  autho- 
rized agent  or  attomey-at-law. 

Thirdly.  Because  the  plaintiff  does  not  make  an^  averments  or  allegations,  that 
entitle  him  to  the  writ  of  injunction,  and  if  he  does  make  such  allegations,  they 
are  untrue. 

Fourthly.  That  a  final  judgment  has  been  rendered  by  your  honorable 
court,  dissolving  plaintiffs  injunction  upon  the  same  issues  presented  by  the 
present  pleadings ;  which  last  ground  defendant  pleads  as  a  peremptory  ex- 
ception. 

Defendants  further  aver,  they  have  sustained  seventy-five  dollars  general  dam- 
ages by  the  loss  of  the  use  of  the  money  enjoined,  and  the  trouble  and  vexation 
Of  this  suit,  and  fifty  dollars  special  damages  for  counsel  fees.  Whereupon  they 
pray  the  injunction  may  be  cfissolved  at  plaintiff's  costs,  and  that  they  have  judg- 
ment against  plaintiff  and  his  security  in  solido,  for  the  said  sums  of  seventy-five 
and  fifty  dollars,  general  and  special  damages,  &c. 

The  District  Judge  ordered  this  motion  to  stand  as  a  part  of  the  defendant's 
answer,  and  from  this  order  formally  signed  by  the  Judge,  the  defendant,  Stew- 
art, has  appealed. 

The  plaintiff's  counsel  has  filed  a  motion  to  dismiss  the  appeal,  on  the  grounds 
that  the  judgment  appealed  from  is  not  a  final  one ;  and,  secondly,  because  it 
will  not  work  an  irreparable  injury  to  defendant. 

The  judgment  is  interlocutory,  and  could  have  caused  no  injury  to  defendants, 
and  was,  besides  very  proper  in  itself,  because  the  third  ground  taken  in  the  mo- 
tion to  dissolve,  puts  at  issue  the  truth  of  all  the  allegations  in  the  petition,  as 
weU  as  the  law  arising  upon  them,  and  was  in  itself  the  general  issue  or  denial, 
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DB3IS0S        for  tinder  oar  system  of  pleading,  the  general  denial  pats  at  issue  both  the  lav 
Brwakt.       ftod  facts  of  the  plaintiff  *s  case. 

It  is,  therefore,  ordered  and  decreed,  that  the  motion  be  sustained,  and  the  ap- 
peal be  dismissed  at  costs  of  appellant. 


James  F.  Newton  v.  John  Kbr. 

When  the  Jury  find  for  the  plAintilT"  the  f^U  amooot  cbUmed,"  the  amount  matt  be  aaeertaiMd  tram 
the  aUegdUlona  aiKl  prayer  of  the  peUtlOD. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Mayo,  J. 
Smith  dt  Spencer,  for  plaintiff.     Crawford  d  Hawkins,  for  defendant  and 
appellant. 

Land,  J.  The  plaintiff,  a  practising  physician,  sues  to  recover  the  amount  of 
his  medical  bill  against  the  defendant. 

On  the  prayer  of  the  defendant,  the  cause  was  tried  by  a  jury,  who  found  the 
following  verdict :  "  We,  the  jury,  find  for  the  plaintiff  the  full  amount  claimed." 
The  coart  rendered  a  judgment  on  this  verdict  for  the  sum  of  8639  75,  with  in- 
terest at  the  rate  of  five  per  cent,  per  annum,  from  the  1st  day  of  January, 
A.  D. 1857. 

The  defendant  seeks  a  reversal  of  the  judgment  on  two  grounds,  to-wit : 

1st.  Because  the  verdict  of  the  jury  is  not  sustained  by  the  evidence. 

2d.  Because  the  judgment  does  not  follow  the  verdict. 

I.  The  evidence  on  which  the  verdict  was  found  is  general,  and  perhaps  vaguer 
but  in  cases  of  this  kind,  wherein  it  is  impossible  to  procure,  in  a  large  majority 
of  instances,  specific  and  certain  evidence  of  the  correctness  of  each  item  of  the 
account ;  and  wherein  the  plaintiff  must  recover,  if  at  all,  upon  testimony  of  a 
general  and  somewhat  indefinite  character,  the  verdict  of  a  jury,  (who  had  a  for- 
mal knowledge  of  the  witnesses  and  parties),  is  justly  of  great  weight  with  the 
court,  and  will  not  be  lightly  disturbed.  In  this  case,  we  are  not  satisfied  that 
the  verdict  of  the  jury  is  unsnstained  by,  or  contrary  to  the  evidence. 

II.  The  amount  claimed  in  the  petition  is  the  sum  of  S639  75,  with  interest 
at  the  rate  of  five  per  cent,  per  annum,  from  the  1st  of  January,  1857.  The  ver- 
dict of  the  jury  is  for  the/u//  amount  claimed.  The  judgment  condemns  the  de- 
fendant to  pay  the  full  amount  of  plaintiff's  demand,  which  includes  the  in- 
terest as  well  as  the  principal,  and  is,  therefore,  responsive  to,  and  follows  the 
verdict. 

No  greater  certainty  is  required  in  a  verdict  than  in  a  judgment ;  and  when 
the  judgment  does  not  mention  the  sum  adjudged,  it  is  sufficient,  if  the  precise 
amount  due  appear  in  the  pleadings.  Melanin  v.  Duhamd  3  N.  S.,  p.  7 ;  Decker 
y.  Bradford,  4^.312. 

The  verdict,  in  this  case,  is  made  certain  by  the  allegations  and  prayer  of  the 
petition. 

It  is,  therefore,  ordered,  a^udged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 
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Prescription  does  not  run  on  a  mercbanl's  accoant  for  advances  mado  in  the  shape  of  acceptances  of 
drafts,  and  disbarsomonts  for  necessary  supplies,  insurances,  freights,  kc.^  upon  each  separate 
ilem  of  the  account,  but  the  account  as  a  whole  is  prescribed  in  three  years. 

In  regard  to  an  account  for  goods  sold,  by  the  terms  of  the  law,  each  item  of  the  account  is  subject  to 
its  own  prescription. 

The  evidence  of  one  witness,  without  corroborating  circumstances,  is  not  sufficient  to  establish  an 
item  in  account  of  over  $500,  for  amount  of  a  draft  paid  by  the  merchant,  which  is  alleged  to  be  lost 
or  mislaid. 

Articles  2258  and  2259  C.  C,  In  regard  to  lost  instruments,  do  not  apply  to  an  action  for  reimburse- 
ment of  money  paid  by  a  merchant  upon  an  accommodation  acceptance,  when  the  draft  is  lost  or 
mislaid. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Mayo,  J. 
Smith  <fc  Spencer,  for  plaintiffs.     Cuny  dt  Hawkins^  for  defendant  and  ap- 
pellant. 

BucHAKAN,  J.  This  is  a  suit  for  balance  of  a  factor's  account-current  with  a 
planter. 

The  defence  is,  a  general  denial ;  a  special  denial  of  certain  items  of  the  ac- 
count ;  prescription  of  three  years ;  and  compensation. 

Plaintiffs  had  a  verdict  for  the  full  balance  by  them  claimed,  with  interest  at 
eight  per  cent,  from  the  date  of  the  verdict.  The  jury  also  allowed  defendant  a 
portion  of  his  claim  in  compensation,  with  eight  per  cent,  interest.  Plaintiffs  en- 
tered a  remittitur  of  one  hundred  and  fifty  dollars  upon  this  verdict,  for  charges 
of  commission  and  interest  in  their  account ;  they  also  remitted  three  per  cent. 
of  the  interest,  as  allowed  by  the  verdict,  thus  reducing  it  to  five  per  cent. 

Defendant  appealed,  and  plaintiffs  answer  the  appeal,  praying  that  the  judg- 
ment be  amended  by  rejecting  the  claims  of  defendant  in  toto. 

The  first  point  made  by  appellant  in  this  court  concerns  the  plea  of  prescrip- 
tion. It  is  contended  by  the  counsel  of  defendant,  that  the  prescription  of  this 
account,  under  the  statute  of  1852,  p.  90,  should  run  upon  each  item  of  the  ac- 
count separately,  from  the  date  of  the  item.  But  we  do  not  thus  construe  the 
Act  of  the  Legislature  in  question.  Its  first  section  evidently  refers  to  accounts 
for  goods  sold.  As  to  such  accounts,  it  is  apparent  that  each  item,  by  the  terms 
of  the  section,  is  subject  to  its  own  prescription.  But  this  is  not  such  an  account. 
The  charges,  here,  are  for  advances  made,  in  the  shape  of  acceptances  of  drafts, 
and  disbursements  for  necessary  supplies,  insurances,  freights,  &c.,  upon  the  pro- 
ceeds of  crops  consigned,  and  to  be  consigned,  by  a  farmer  to  a  merchant.  This 
account  is  included  in  the  class  contained  in  the  second  section  of  the  Act  of 
1852,  p.  90,  in  relation  to  which  the  expression  of  the  Article  is,  that  the  account, 
as  a  whole,  is  prescribed  in  three  years ;  and  the  doctrine  of  Tdedano  v.  Gardi- 
ner, 2  An.  779,  in  relation  to  the  prescription  of  factors'  accounts,  is  thus  con- 
firmed by  subsequent  legislative  enactment. 

There  is  a  charge  in  plaintiffs'  account,  under  date  of  20th  December,  1854, 
for  bills  payable  due  December  19th,  1854,  of  S540  84.  The  answer  specially 
denies  the  execution  and  existence  of  such  bill  or  draft.  The  proof  adduced  by 
plaintiffs  in  support  of  this  item,  is  insufficient.  It  consists  in  the  evidence  of  one 
witness,  who  declares  that  the  draft  is  mislaid  or  lost ;  that  it  was  in  the  posses- 
sion of  the  plaintiffs,  and  was  signed  by  defendant.    Being  above  five  hundr^ 

89  Digitized  by  VjOOglC 


i|06  SUPREME  COURT  OF  LOUISIANA, 

dollars  in  smoant,  this  evideDce  of  one  witness  required  corroboration  to  give  it 
effect.    C.  C.  2257. 

There  is  another  item  similar  in  character,  being  for  a  draft  of  $67,  of  which 
defendant  disputes  the  existence,  and  which  is  also  mislaid  or  lost;  and  which  is 
proved  by  the  same  witness.  The  evidence,  as  to  this  draft,  is  sufficient.  The 
Articles  2258  and  2259  do  not  apply. 

This  is  not  an  action  upon  a  lost  note ;  but  for  reimbursement  of  money  paid 
upon  an  accommodation  acceptance.  Succession  of  GuiUemiay  2  An.  634 ;  Tfiidor 
no  V.  Gardiner  J  2  An.  779. 

Upon  the  subject  of  the  reoonventional  demand  of  defendant,  we  are  of  opinion, 
that  the  verdict  of  the  jury  has  done  justice,  according  to  the  evidence.  The  in- 
terest upon  this  portion  of  the  verdict  must,  however,  be  reduced  to  five  per  cent 
from  judicial  demand. 

It  Ib,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  amended ;  that  plaintiflfe  recover  of  defendant  eighteen  hundred 
and  sixty-nine  dollars  and  nineteen  cents,  with  l^fal  interest  from  the  10th  No- 
cember,  1858,  subject  to  a  credit  of  two  hundred  and  fifty  dollars,  with  legal  in- 
terest from  judicial  demand ;  that  defendant  pay  costs  of  the  District  Court,  and 
plaintiflb  pay  costs  of  appeal.  % 


W.  W.  Ford  et  al.  v.  Jacob  Newcomer  et  al. 

The  mtsQomor  In  the  petition  for  administration  of  a  succession,  by  calling  it  a  vacant  one,  will  dm 
aflbct  the  proceedings  which  have  been  regalarly  conducted  as  in  a  succeaskm  not  vacsnt,  ud  ad- 
ministered with  the  benefit  of  inventory. 

Although  a  Judgment  of  homologation,  recognixing  the  verity  of  claims  set  up  against  the  succcsudd, 
may  not  be  tcclmically,  as  to  the  heirs,  res  jvdtMUa,  yet  it  constitutes  prima  facie  proof,  and  in 
poses  upon  the  heirs  the  burden  of  establishing  fraud  and  deception  In  obtatniog  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Franklin,  Richardson,  J. 
Morrison  &  Purvis,  for  plaintifis.    M.  A,  Jones  and  Smith  <§  Spenur,  for 
defendants. 

Buchanan,  J.  Certain  children  and  heirs  of  Mrs,  Penelope  Ford,  sue  (in 
1854,)  to  set  aside  a  sale  of  slaves  belonging  to  their  mother's  succession,  made 
by  order  of  court,  to  pay  debts,  in  1848,  by  their  brother  and  co-heir,  now  de- 
ceased, the  administrator  or  curator  of  Penelope  Ford's  estate. 

The  petition  also  prays  for  a  partition  of  Penelope  Ford's  estate,  and  for  gen- 
eral relief. 

The  grounds  of  nullity  allied  in  the  petition  are : 

1st  That  the  succession  of  Mrs.  Ford  had  been  administered  as  a  vacant  es- 
tate, when  in  fact  it  was  not  vacant,  but  a  succession  of  which  all  the  heirs  were 
known,  and  which  none  of  them  had  renounced. 

2d.  That  the  pretended  debts,  to  pay  which  the  property  of  Mrs.  Ford  WM 
sold,  were  not  due  by  said  estate,  but  were  fictitious,  and  the  sale  a  fraudulent 
contrivance  of  the  curator,  George  W.  Ford,  to  appropriate  to  himself  the  estate, 
and  defraud  his  co-heirs. 

There  are  two  defendants  :  one,  the  administrator  of  George  W.  Ford's  estate 
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and  the  other,  the  tutor  of  G,  W.  Ford*s  minor  child.  They  both  plead  the  general  Fo» 

issne,  res  judicata,  and  prescription.  Niwookb. 

The  tutor  moreover  pleads,  that  this  suit  is  prosecuted,  in  reality,  for  the  in- 
terest of  the  other  defendant,  the  administrator,  ^ho  is  alleged  to  have  purchased 
the  shares  of  plaintifis  in  the  inheritance  of  Penelope  Ford ;  to  establish  which 
fact,  interrogatories  were  propounded  by  the  former  to  the  latter. 

The  District  Judge  sustained  the  plea  of  res  judicata,  as  to  the  verity  of  the 
alleged  debts  of  the  succession  of  Penelope  Ford,  upon  the  authority  of  Article 
1057  of  the  Civil  Code,  and  the  cases  reported  in  6th  La.  225,  and  3d  An.  383. 

The  evidence  shows,  that  a  statement  of  the  debts  of  the  estate  of  Penelope 
Ford  was  filed  by  the  administrator,  Georf^e  W.  Ford,  on  the  22d  August,  1846, 
and  that  the  same  was  homologated  by  two  judgments  of  court  of  the  12th  De- 
cember, 1846,  and  the  10th  September,  1847. 

This  appears  to  have  been  in  conformity  to  the  Articles  1056,  1057  and  1058 
of  the  Code. 

But  it  is  objected  by  counsel  of  plaintiffs,  that  the  judgments  of  homologation 
and  orders  of  sale  were  null,  because  not  preceded  by  a  notice  to  the  counsel  of 
absent  heirs,  as  required  by  Article  1157  of  the  Code. 

This  Article  applies  to  the  case  of  a  vacant  succession ;  and  although  the  suc- 
cession of  Mrs,  Penelope  Ford  was  styled  vacant  in  the  petition  of  G.  W,  Ford 
for  letters,  yet,  this  was  evidently  a  misnomer,  not  intended,  nor  having  the  effect, 
to  deceive  any  person.  For  in  the  same  petition,  it  is  declared,  that  the  deceased 
was  the  mother  of  petitioner,  and  that  he  is  one  of  her  heirs.  There  was,  there- 
fore, no  advertisement  during  ten  days,  of  the  petitioner's  application,  neither 
was  there  any  appointment  of  an  attorney  to  represent  absent  heirs,  as  would 
have  been  the  case,  had  this  been  really  a  vacant  succession,  according  to  the  de- 
finition contained  in  Article  1088  of  the  Civil  Code.  But  the  Judge  proceeded 
at  once  to  appoint  the  petitioner  to  the  administration,  as  a  beneficiary  heir  of 
age,  according  to  the  Articles  1034  and  following. 

The  plaintiffs  were  at  the  time,  and  have  been  since,  residents  of  the  parish 
where  those  proceedings  took  place. 

We  are,  therefore,  of  opinion,  that  neither  of  the  grounds  of  nullity  alleged  by 
plaistiffs  should  prevail.  For,  as  to  the  first,  the  misnomer  in  the  petition  for 
administration,  of  calling  the  succession  a  vacant  one,  will  not  avoid  proceedings 
which  have  been  regularly  conducted  as  in  a  succession  not  vacant,  administered 
with  benefit  of  inventory ;  and  as  to  the  second,  although  the  judgments  of  ho- 
mologation, recognizing  the  verity  of  the  claims  set  np  against  the  succession, 
may  not  be  technically,  as  to  these  plaintiffs,  res  judicata,  which  excludes  all 
proof  to  the  contrary,  yet  they  constitute,  especially  at  this  distance  of  time,  pv 
ma  facie  proof,  which  imposes  upon  {daintiSs  the  burden  of  establishing  the  fraud 
and  deception  by  them  alleged.  But  they  have  offered  no  proof  whatever  npon 
this  subject. 

Under  the  prayer  for  general  relief,  the  District  Judge  has  allowed  plaintiff 
^e  hundred  and  sixty-eight  dollars,  being  for  one  year  and  five  months  hire  of 
slaves  belonging  to  the  succession  of  Penelope  Ford,  while  they  remained  in 
George  W,  Ford's  possession  previous  to  the  judicial  sale. 

The  defendants  and  appellees  have  filed  answer  to  the  appeal,  prajring  an 
amendment  of  this  part  of  the  judgment.  And  we  think  they  are  entitled  to  re- 
lief in  this  respect.  The  hire  allowed  is  the  whole  value,  as  proved,  of  the  ser- 
vices of  the  cdaveB.    But  Mrs.  Penelope  Ford  had  six  children,  of  whom  G,  W, 
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FoBD  Ford  was  one.  He,  therefore,  represented  in  his  own  right,  one^xth  of  the  boo* 
Kswooxn  cession  ;  and  his  administrator  has  acquired  the  interest  of  two  others,  William 
and  Robert  Ford,  as  proved  bj  answers  to  interrogatories,  given  in  evidence 
against  plaintiffs,  without  objection.  The  interest  of  these  two  heirs,  who  are 
two  of  the  plaintiffs  in  the  present  suit,  was  thas  acquired  by  Gtorge  Ford's  ad- 
ministrator for  account  of  the  estate  by  him  administered,  as  is  alleged  by  him. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended,  and  that  plaintifis  recover  of  defendants,  in  their  capacity  of  tator 
and  administrator,  the  sum  of  two  hundred  and  eighty-four  dollars  and  thirty- 
seven  cents,  with  interest  from  judicial  demand,  and  costs  of  the  court  bdow ; 
those  of  appeal  to  be  paid  by  plaintiff^. 


Crawford   v.   Alexander  et  al. 

ne  appellant  wUl  DOt  be  allowed  to  amend  tbe  appeal  bond  In  the  Supreme  Coon. 

He  is  not  entitled  to  relief  even  when  it  is  shown  that  the  omissions  in  the  bond  wore  attribnttble  to 

the  Clerk  of  the  coart  who  filled  up  the  blanks  In  the  bond  ;  In  doing  this,  the  Clerk  will  be  regarded 

as  not  acting  In  his  olDcial  capacity,  but  as  the  mere  agent  or  scribe  of  the  H>PollABt. 
Where  the  Judgment  appealed  flrom  was  rendered  against  the  defendant,  bothpereooallf  and  in  a  re* 

prcseutativc  character,  and  the  appeal  bond  is  given  in  the  representative  capacity  €Bdu$itt^,  lb* 

appeal  will  bo  dismissed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  CreswdU  J. 
Terrdl  d  Hodge,  for  plaintiff.     Grain  d  Nutt  and  A.  B.  Levisee,  for  de- 
fendant and  appellant 

On  motion  of  appellant  to  amend  : 

Buchanan,  J.  The  counsel  of  appellant  has  moved  this  court  to  allow  him 
to  alter  the  record,  by  inserting  another  obligor  in  the  appeal  bonds. 

The  order  for  appeal  is  in  the  Ibllowing  words  : 
"  Crawford  and  Husband  v.  AT.  D.  C.  Cain  et  al.,  No.  5165— If.  D.  C.  Cain  v. 
Crawford  et  aL,  No.  5300 — Cumulated  with  the  above. 

"  In  District  Court,  parish  of  Caddo,  comes  Af.  D.  C  Aleacander,  in  her  own 
right,  and  as  administratrix  and  executrix,  &c.,  and  prays  the  court  for  an  order 
granting  a  suspensive  and  devolutive  appeal  in  these  two  cases,  returnable  to  the 
next  term  of  the  Supreme  Court,  to  be  holden  at  Monroe,  on  the  2d  Monday  of 
July  next.  She  prays  the  court  to  fix  the  bond  required  for  devolutive  appeal, 
and  that  for  the  suspensive,  it  be  fixed  according  to  law." 

Two  appeal  bonds  follow  this  entry  in  the  transcript ;  one  purporting  to  be 
furnished  in  suit  No.  5165,  and  the  other  in  suit  No.  5300. 

They  both  commence  as  follows : 

"  Know  all  men  by  these  presents,  that  we,  M,  D.  C.  Alexander,  executrix,  as 
principal,  and  W.  M.  Fulsom,  as  security,  are  held  and  firmly  bound,''  Ac 

This  application  cannot  be  entertained.  It  is  very  dear  that  the  copy  of  these 
bonds  in  the  transcript,  here  in  Monroe,  cannot  be  changed,  while  the  original, 
on  file  in  the  Clerk's  office  of  the  District  Court  in  Caddo,  are  unchanged.  It  is 
equally  dear,  that  the  liability  of  the  surety  for  appeal  is  to  be  determined  by 
the  bond  which  he  has  signed,  and  cannot  be  extended  and  increased  without  his 
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consent.    It  may  be,  that  he  was  willing  to  become  bound  as  surety  for  an  exe-      Crawford 
cutrix,  with  a  recourse  over  against  the  succession  administered  by  the  executrix ;     Auoakder. 
but  would  be  unwilling  to  bind  himself  for  the  same  person  in  her  individual  ca- 
pacity. 

Again,  supposing  the  surety  to  be  willing  that  the  proposed  alteration  should 
be  made,  it  cannot  be  done  without  the  consent  of  the  appellee ;  and  we  have 
the  strongest  presumption  against  such  consent,  in  the  fact  that  a  motion  to  dis- 
miss the  appeal,  for  the  want  of  proper  parties,  among  other  grounds,  was  filed 
before  this  application  was  made.    Percy  v.  MUlaudon^  6  La.  586. 

It  is  alleged  by  the  mover,  and  the  allegation  is  supported  by  affidavit,  that  the 
omission  of  Mrs,  Alexander,  in  her  individual  capacity,  as  obligor  in  the  appeal 
bonds,  is  attributable  to  the  Clerk  of  the  District  Court,  to  whom  the  filling  up 
of  the  blanks  in  the  printed  bonds,  was  entrusted  by  appellant's  counsel. 

In  this,  the  Clerk  must  be  regarded  as  not  acting  in  his  official  capacity,  but 
as  the  mere  agent  or  scribe  of  the  appellant.    2  An.  452  ;  ib.  902. 

Motion  refused. 

On  the  merits : 

Land,  J.  This  suit  was  commenced  in  July,  1851,  by  the  wife  of  /.  B.  Craw- 
ford,  against  the  defendant,  in  her  individual  capacity,  for  the  recovery  of  cer- 
tain slaves  claimed  by  the  plaintiff,  Catherine  Crawford,  in  her  own  separate 
right.  Afterwards,  in  December,  1851,  the  defendant,  M.  D.  C.  Alexander,  as 
administratrix  of  the  successions  of  James  H.  Cain  and  of  John  R.  Cain,  insti- 
tuted a  suit  of  attachment  against  /.  B,  Crawford,  plaintiff's  husband,  on  certain 
promissory  notes  made  by  him,  and  caused  the  slaves  claimed  by  plaintiff,  to  be 
seized  as  the  husband's  property. 

These  suits  were  consolidated  and  tried  together,  and  judgment  rendered  against 
defendant,  Mrs,  Alexander,  in  both  cases.  She  has  appealed,  and  the  plaintiff 
moves  to  dismiss  the  appeal  on  the  grounds,  among  others,  that  she,  as  plaintiff 
in  the  petitory  action  against  Mrs,  Alexander,  in  her  personal  capacity,  can  have  no 
rigbt  of  action  on  the  appeal  bond,  for  the  reason  that  the  bond  is  given  by  de- 
fendant exclusively  in  her  representative  capacity,  and  is  only  applicable  to  the 
attachment  suit  in  which  her  husband  was  sued  by  defendant,  as  the  administra- 
trix of  the  successions  of  /.  H.  and  /.  R.  Cain, 

Can  the  plaintiff  sue  on  this  bond  ?  She  has  no  judgment  against  the  succes- 
sions of  Cain,  nor  was  she  a  party  to  the  suit  in  which  the  judgment  on  the 
notes  was  rendered  against  the  successions.  There  is  no  priority  of  judgment  be- 
tween plaintiff  and  defendant  as  the  administratrix  of  these  successions,  and  there 
cannot  be,  therefore,  any  priority  of  contract  created  by  the  appeal  bond  signed 
by  her  as  administratrix,  and  consequently  no  right  of  action  in  favor  of  plain- 
tiff. If  the  plaintiff  has  a  right  of  action  on  the  appeal  bond,  the  consequence 
of  a  judgment  on  it  against  defendant,  as  administratrix,  would  be  to  make  the 
successions  of  Cain  liable  for  the  individual  obligations  of  defendant,  when  the 
plaintiff  had  no  claim,  nor  pretended  to  have  any  against  them. 

It  cannot  be  said  that  the  addition  "  administratrix"  to  her  name,  is  a  mere 
description  of  the  person,  and  is,  therefore,  surplusage,  for  the  reason  that  there  is 
a  judgment  in  this  case  against  the  successions  of  Cain,  in  the  attachment  suit 
consolidated  with  this  action,  from  which  the  defendant,  as  administratrix,  has 
appealed. 

The  bond  is  made  payable  to  /.  B,  Crawford,  the  defendant  in  the  attachment 
Bait,  and  to  plaintiff  in  this  the  petitory  action. 
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ckawioid  It  has  already  been  decided,  that  the  error  or  omission  in  the  bocd  cannot  be 

cnred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  motion  be  enstained, 
and  the  appeal  dismissed,  at  costs  of  appellant. 


J.   M.  Tillman  v.  Clement  Mosely. 

14~~7iO 
106    TUB  A  IM^y  is  imA  concluded  by  his  declaration  of  residence  in  an  act  of  conveyance,  and  erfdeDoe  It  ad- 

'  misslble  to  contradict  the  recital,  when  the  domicil  is  not  one  of  the  causes  of  the  ooniract. 

It  is  necessary  to  giro  validity  to  a  deed  of  gift  made  in  another  State,  but  designed  to  have  efltet  Id 

Louisiana,  that  it  should  be  clothed  with  the  formalities  required  by  our  law.  and  Its  effoct  wiU  sto 

be  governed  by  the  laws  of  U)uisiana. 

A  donation  under  our  laws  is  not  valid,  when  the  usufruct  of  the  property  donated  is  reserved  talks 

donor. 

APPEAL  from  the  District  Court  of  the  Parish  of  Claiborne,  Eagan,  J. 
W.  C.  Co^y  for  plaintifif  and  appellant.    /.  Young,  for  defendant. 

BncHANAN,  J.  The  first  qaestion  to  be  decided  in  this  ease  is,  whether  the  Dis- 
trict Court  erred  in  admitting  testimony  to  prove  that  defendant  was  a  resident 
of  Louisiana  at  the  date  of  the  conveyance  to  plaintiff,  which  is  the  basis  of  this 
action  ;  the  said  deed  of  conveyance  reciting  that  defendant  was  "  of  said  coun- 
ty and  State  above  named,"  Perry  county,  State  of  Alabama. 

The  evidence  was  properly  admissible  under  the  doctrine  in  Davis  ▼.  Binmt 
5  An.  248.  The  recital  in  question,  in  the  deed  of  conveyance,  was  not  one  of 
the  causes  of  the  contract. 

The  present  case  dififcrs  from  those  of  Hdloman  v.  Holloman,  12  An.  607,  and 
McCall  V.  iVkUe,  10  An.  577,  in  this,  that  the  contract  between  the  present  put- 
ties, although  made  in  Alabama,  was  intended  to  have  effect  in  Loaisiana.  Its 
effect  must,  therefore,  be  governed  by  the  laws  of  Louisiana.  OiTil  Code,  A^ 
tide  10. 

It  is  a  donation  of  negroes  and  their  increase  by  defendant  to  plaintiff,  and  » 
revoked,  up  to  the  disposible  portion,  by  the  sabseqnent  birth  of  three  legitimate 
children  to  thedonoh    C.  C.  1556. 

The  evidence  shows,  that  the  slaves  in  question  constitute  the  greater  pari  tf 
the  estate  of  the  defendant. 

Neither  is  this  donation  clothed  with  the  formalities  required  by  Articles  1523 
and  1529  of  the  Civil  Code,  to  give  it  validity,  and  to  make  it  binding  upon  the 
donor,  in  Louisiana. 

Lastly,  it  is  bad,  under  the  Article  1520  of  the  Code,  because  the  usufruct  of 
the  property  donated,  is  reserved  to  the  donor.  12  An.  721 ;  5  An.  433 ;  4 
An.  36. 

Judgment  aflfirmed,  with  costs. 
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R.  C.  GuMMiNGs  &  Co.  V.  Henrt  Harsabrauch. 

W1i«re  the  knowledge  of  the  failure  of  the  coosideration  of  a  note  is  brought  home  to  the  agent  of  the 
party  to  whom  the  note  is  transferred  in  settlement  of  a  debt  due  the  principal  hy  the  payee,  at  the 
time  of  the  transfer,  it  will  bo  considered  notice  to  the  principal. 

APPEAL  from  the  District  Court  of  the  Parish  of  Caddo,  Creswell,  J. 
Landrum  S  Witliamson,  for  plaintifis  and  appellants.     Wdh  i&  WinanSf  for 
defendant 

Buchanan,  J.  Plaintiffs  sue  as  endorsers,  npon  a  promissory  note  made  by 
defendant,  payable  to  the  order  of  W,  A.  Lacy, 

The  defence  is,  that  the  consideration  of  the  note  has  failed  :  that  it  was  given 
for  the  price  of  a  slave  woman,  who  is  affected  with  a  redhibitory  malady ;  and 
that  plaintiffs,  when  they  became  holders  of  the  note,  were  notified  of  the  want 
of  consideration  of  the  same. 

The  evidence  is,  that  the  note  in  question  was  transferred  by  endorsement  and 
delivery  to  an  agent  of  plaintiffs,  for  their  account,  in  settlement  of  a  debt  due 
plaintiffs  by  the  payee  of  the  note ;  that  the  agent  was  informed  by  payee,  at  the 
time  of  the  transfer  of  the  note,  that  its  consideration  was  the  sale  of  a  slave, 
and  that  the  agent  was  fully  cognizant  of  the  fact  of  the  slave  being  unsound. 

These  facts  are  established  by  the  testimony  of  the  agent  himself.  He  declares, 
that  he  enquired  of  the  payee  of  the  note,  in  the  conversalion  which  took  place 
at  the  time  of  the  transfer,  whether  he  had  sold  Martha  as  a  sound  negro ;  and 
he  answered  that  he  had.  The  witness  thereupon  expressed  some  astonishment, 
because  he  did  not  regard  her  as  sound.  And  from  other  parts  of  this  witness's 
testimony  it  is  seen  that  he  had  peculiar  opportunities  of  knowing  the  condition 
of  the  slave  in  question. 

We  are  of  opinion,  that  the  notice  thus  brought  home  to  the  agent,  of  the 
failure  of  consideration  of  the  note,  was  notice  to  the  principals,  plaintiff  herein. 
Story  on  Agency,  140,  451 ;  Kemp  v.  Rowley y  2  An.  319.  See  also  Lupin  v. 
Clifton,  17  La.  158,  and  Maurin*v,  Chambers,  16  La.  210. 

Judgment  affirmed,  with  costs. 

Land,  J.,  recused  himself  in  this  case,  having  been  of  counsel. 


H.  McLean  v.  J.  Fulford. 


Among  the  apparent  defecta  which  do  not,  under  the  Civil  Code,  give  rise  to  the  action  of  redhibition, 
must  be  classed  the  mental  weakness  of  a  slave  approaching  imbecility. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jackson,  Richardson,  J. 
Thompwn  d  Def ranee,  for  plaintiff.    Reves,  McGuire  dt  Ray,  for  defen- 
dant 

Buchanan,  J.  Plaintiff  sold  defendant  a  slave,  warranted  sound  in  mind  and 
body,  in  March,  1857,  for  eight  hundred  dollars,  in  two  notes ;  one  payable  thir- 
ty days  after  the  sale,  and  the  other  on  the  Ist  of  January,  1858,  of  four  hundred 
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UcLsAM        dollars  each.    The  first  note  was  paid  at  matarity.    This  suit  was  iostituted  ap- 
Fwiom.       on  the  other  note  in  September,  1858. 

Defendant  pleads,  that  the  consideration  of  the  note  has  failed ;  that  the  slave 
is  80  imbecile  and  unsound  of  mind,  as  to  be  entirely  worthless ;  which  fact  was 
concealed  from  defendant  by  plaintiff. 

The  evidence  of  the  redhibitory  defect  is  vague.  One  of  the  two  witnesses 
called  by  defendant  on  this  point,  is  a  physician,  who  attended  the  slave  for 
dysentery,  in  October,  1857.  He  says,  "  I  came  to  the  conclusion,  that  if  she  was 
not  imbecile,  she  was  not  far  removed  from  it."  The  other  witness,  a  subscribing 
witness  to  the  bill  of  sale,  says  that  he  has  known  the  slave  since  1851  or  1852, 
and  "  did  not  think  she  was  sound  in  body  or  mind,  so  far  as  I  could  judge." 

From  the  evidence  given  by  these  witnesses,  as  well  as  by  a  witness  called  by 
plaintiff,  we  think  the  mental  weakness  spoken  of  by  them  is  to  be  classed  among 
those  apparent  defects  which,  according  to  Art  2297  of  the  Civil  Code,  do  not 
give  rise  to  the  action  of  redhibition.  The  evidence  negatives  the  allegation  of 
concealment  of  the  mental  condition  of  the  slave  by  plaintiff.  She  appears  to 
have  been  known  to  the  parties  previous  to  the  sale,  and  was  probably  raised  in 
the  neighborhood. 

As  the  defendant  paid  the  first  note  without  objection,  the  defence  has  the  ap- 
pearance of  an  afterthought 

Judgment  affirmed,  with  costs. 


RoBsoN  &  Allen  v.  Martha  Shelton  &  Hcsband. 

Where  ft  suit  was  instituted  on  the  obligation  of  a  married  woman,  and  after  the  Joinder  of  issM  a 
peremptory  exception  was  filed  to  the  petition,  on  the  ground  that  it  was  not  alleged  that  the  defes- 
dant  was  separate  in  property  from  her  husband,  or  that  the  obligation  enured  to  her  separate  beo«- 
fit— tfdd ;  That  the  exception  was  properly  sustained. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Ridiardson,  J. 
McGuire  d  Ray,  for  plaintiffs  and  appellants.  S.  G,  Parsons,  for  defen- 
dants. 

Buchanan,  J.  This  is  a  suit  upon  a  draft  drawn  by  the  defendant,  a  married 
woman,  upon  a  third  party,  in  favor  of  plaintiffs,  which  was  protested  for  non- 
acceptance. 

Defendant,  after  answering  to  the  merits,  filed  the  peremptory  exception,  that 
plaintifis  had  not  alleged  in  their  petition,  that  the  defendant  is  separate  in  pro- 
perty from  her  husband,  or  that  the  consideration  of  the  draft  sued  upon  enured 
to  her  separate  benefit. 

This  exception  was  properly  sustained  by  the  District  Court  The  petition, 
in  a  suit  of  this  kind,  must  state  a  case  of  legal  obligation  on  the  wife  to  pay  the 
debt  claimed.    Dabose  v.  HaU,  7  An.  568 ;  C.  P.  118 ;  C.  C.  2364,  2409. 

Judgment  affirmed,  with  costs. 
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C.  H.  Morrison  v.  H.  P.  Wimberly. 

After  the  purchaiser  has  been  put  in  mora  Tor  the  non-payment  of  the  price,  his  oflbr  to  execute  hH 

engagement  comes  too  late. 
Bot  where  there  is  no  danger  that  the  seller  may  lose  the  price  and  the  thing  Itself,  in  an  action  of 

rescission,  the  Judge  may  grant  to  the  buyer  a  longer  or  shorter  time,  according  to  circumstances, 

provided  such  time  exceed  not  six  months. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardson,  J. 
Morrison  i:  Purvis,  for  plaintiff  and  appeUant.    /.  T.  Ludding,  for  defen- 
dant. 

YooRHiEs,  J.  On  the  10th  day  of  October,  A.  D.  1857,  C.  H,  Morrison  con- 
veyed to  the  defendant,  H,  F.  Wimberly,  a  tract  of  land  for  the  sum  of  seven  hun- 
dred and  twenty  dollars,  payable  in  two  equal  annual  installments  falling  due  on 
the  first  day  of  March,  1858  and  1859.  Two  notes  were  accordingly  furnished 
by  the  vendee. 

Suit  was  instituted  by  the  vendor  on  the  11th  day  of  October,  1858,  to  cancel 
this  contract  of  sale,  on  the  ground  alleged,  that  the  vendee,  notwithstanding 
amicable  demand,  had  failed  to  comply  with  his  obligation  to  pay  the  first  note, 
which  had  matured  several  months  past.  This  party  filed  an  exception  to  the 
plaintiff's  demand,  on  the  ground  that  the  latter  had  not  placed  him  in  mora, 
which  exception  was  sustained  by  the  District  Court,  dismissing  the  plaintiff's 
demand. 

No  appeal  was  taken  from  this  decree ;  but  the  plaintiff  proceeded  to  put  the 
defendant  in  default,  and  brought  the  present  action,  which  is  substantially  the 
same  as  the  previous  action. 

After  the  institution  of  this  suit,  the  defendant  offered  to  the  plaintiff  to  make 
him  a  tender  of  payment  in  gold  pieces ;  but  the  latter  declined  receiving  the 
money. 

Giving  full  effect  to  the  tender  made  by  the  defendant,  the  case  is  with  the 
plaintiff.  "  After  the  debtor  has  been  put  in  mora,  his  offer  to  execute  his  en- 
gagement comes  too  late,  and  cannot  be  listened  to.  6  TouUier,  No.  255."  Mo- 
reau  v.  Chauvin  et  aL,  8  B.  161. 

TouUier  says :  "  S'il  ne  paye  pas  k  I'instant,  la  resolution  est  irrevocablement 
acquise  au  vendeur,  sans  que  I'acquereur  puisse  purger  la  demeure  par  des  offres 
tardives  posterieures  an  demandement.  La  sommation  a  le  mSme  effet  que  le  pro- 
t^t,  qui  n'est  pas  autre  chose  que  la  sommation  destinee  k  constater  le  defaut  de 
paiement  d'un  billet."  C.  C.  1907 ;  Stephens  v.  Chamberlin,  5  An.  656.  But 
there  is  provision  made  by  the  Civil  Code  on  the  subject  of  the  dissolution  of 
sales  of  immovables,  to  the  effect  that  this  remedy  is  summarily  granted, "  when 
there  is  danger  that  the  seller  may  lose  the  price  and  the  thing  itself.  If  that 
danger  does  not  exist,  the  Judge  may  grant  to  the  buyer  a  longer  or  shorter  time, 
according  to  circumstances,  provided  such  term  exceed  not  six  months."  C.  C. 
2540.  The  evidence  justified  the  District  Judge  to  exercise  his  discretion  in  al- 
lowing the  defendant  time  to  pay  the  price  of  the  &\\e,  as  there  was  no  danger  of 
the  vendor  losing  either  the  property  sold  or  the  price  itself,  as  exhibited  by  the 
tender  made  by  the  defendant  to  the  plaintiff  on  two  occasions  since  the  institu- 
tion of  the  present  action. 
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We  are  not  satisfied  that  these  tenders  were  made  in  such  a  manuer  as  to  throw 
the  costs  npon  the  plaintiff.  Besides,  the  extension  of  time  prayed  for  by  the  ven- 
dee woald  seem  to  preclade  him  from  being  relieved  in  that  respect. 

It  is  proper  to  state,  that  the  delay  granted  by  the  District  Judge  has  already 
expired.  As  the  defendant  appears  before  this  court  as  appellee,  fartlier  time 
sboold  be  granted  to  him  to  pay  the  amoant  due  to  the  plaintiff. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Coart 
be  amended  so  as  to  read  as  follows,  to-wit :  It  is  decreed,  that  the  defendant  de- 
posit with  the  Clerk  of  the  District  Court,  on  or  before  the  20th  day  of  the 
month  of  August  next,  the  amount  of  capital  and  interest  doe  on  the  notes  given 
by  him  to  the  plaintiff  for  the  pnrchase  of  the  property  in  controversy;  and  tiiat, 
in  case  of  his  failure  so  to  do,  that  the  plaintiff  do  have  judgment  for  the  cancel- 
lation of  the  said  contract  of  sale. 

It  is  farther  decreed,  that  the  defendant  pay  the  costs  of  both  courts. 


Same  Case — On  a  Re-hearing. 

VooRHiEs,  J.  The  appellee  was  entitled  to  costs  of  appeal ;  it  is,  therefore, 
ordered,  that  our  former  judgment  be  amended  in  that  respect,  and  that  in  all 
others,  the  same  be  affirmed. 


Joseph  Lallandb  v.  Lauka  Jones  &  Husband. 

An  appeal  from  a  Jadgmont  rendered  on  a  written  conf>ent  signed  by  the  attorneys  of  the  parti«  to 
the  suit,  will  be  dismissed  when  it  is  not  pretended  that  the  action  of  the  attorneys  was  fraaduleni, 
or  that  they  were  not  employed  in  the  suit. 

APPEAL  from  the  District  Court  of  the  Parish  of  Catahoula,  Mayo,  J. 
McGuire  &  Ray,  for  plaintiff.    /.  T.  Ludeling  and  Cuny  &  Hawlaru,  for 
defendants  and  appellants. 

Cole,  J.  Plaintiff  sues  defendant  for  89,914  17,  which  is  allied  to  be  doe 
to  him  as  a  balance  on  his  account  with  petitioner,  as  his  factor  and  commission 
merchant,  from  the  Ist  of  December,  1856,  to  the  23d  of  March,  1857. 

There  is  an  account  and  two  acts  of  mortgage  annexed  to  the  petition. 

The  petition  alleges  that  the  amount  due  him,  as  aforesaid,  is  secured  by  the 
said  acts  of  mortgage. 

The  defendants,  Laura  Jones,  &nd  her  husband,  Charles  Janes,  were  regularly 
oited  on  the  6th  of  May,  1857. 

A  judgment  by  default  was  afterwards  entered. 

On  the  20th  of  January,  1858,  the  defendant,  Mrs.  Jones,  assisted  by  her  hus- 
band, filed,  through  their  attorneys,  Smith  4k  Spencer,  a  motion  for  the  production 
by  plaintiff  of  certain  papers,  documents,  bills,  receipts,  drafts,  account-sales  of 
cotton  sold  by  plaintiff  for  defendant,  and  all  the  letters  comprising  the  corres- 
pondence between  the  plaintiff  and  defendants,  relating  to  their  busines  dealings 
during  the  period  embraced  in  the  account  sued  on. 

These  were  produced  and  filed  by  plaintiff,  and  are  comprised  of  drafts,  bilks. 
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notes  and  receipts ;  also  fifty-nine  letters  from  Jones  to  Lallande,  and  ten  checks,       Uii.A]i9a 
with  plaintiff's  answer  to  the  order.  Jon*. 

Plaintiff  also  filed  an  account-current  and  bills  for  supplies. 

The  affidavit  of  both  of  the  defendants  was  appended  to  the  said  written  mo- 
tion of  Smith  (ft  SpenuVi  which  was  also  signed  by  them. 

Afterwards,  on  the  7th  of  January,  1858,  Smith  dt  Spencer  filed  an  elaborate 
answer  for  Mrs,  Laura  Jones,  in  which  they  allege  usury,  and  errors  in  the  ac- 
count sued  on,  and  set  up  a  reconventional  demand,  and  file  certain  interrogato- 
ries to  be  answered  under  oath  by  the  plaintiff. 

To  this  answer  is  appended  the  affidavit  of  Iiaura  Jones  and  her  husband  to  the 
materiality  of  the  interrogatories. 

This  answer  is  signed  by  Smith  <&  Spencer.  The  plaintiff  responded  to  these 
interrogatories. 

About  the  1 8th  of  January,  18.58,  an  amended  answer  signed  by  Smith  d  Spen- 
cer,  as  attorneys,  was  filed,  containing  interrogatories.  The  affidavit  of  Laura 
Jones  and  her  husband  to  the  materiality  of  the  interrogatories  was  appended  to 
the  answer.    These  interrogatories  were  answered  by  plaintiff. 

On  the  5th  of  May,  1858,  an  affidavit  for  a  continuance  was  made  by  Charles 
JoneSf  and  the  continuance  was  granted. 

On  the  8th  of  May,  1859,  the  following  agreement  was  entered  into  : 

"  In  this  case,  the  parties  have  agreed  to  the  following  consent  judgment  That 
plaintiff,  Joseph  Lallande,  is  to  have  judgment  against  the  defendant,  Laura  Jones, 
for  the  sum  of  nine  thousand  five  hundred  and  fifty-five  dollars  ($9,555),  with 
eight  per  cent,  per  annum  interest  thereon,  from  the  23d  March,  1857,  and  all 
costs  of  this  suit,  with  a  recognition  of  plaintiff's  mortgage  on  the  property  de- 
scribed in  plaintiff's  petition,  and  the  act  of  mortgage  thereto  annexed,  and  that 
execution  be  stayed  on  this  judgment  until  the  1st  day  of  January,  1859. 

"  This  agreement  is  signed  by  the  undersigned  attorneys  of  the  parties  to  the 
above  entitled  suit. 

(Signed)  "  McGuirb  &  Ray,  Att'ys  for  Plaintiff, 

"  Smith  &  Spencer,  for  Defendants." 

In  the  minutes  of  the  court  in  the  record,  the  following  entry  appears  : 

"  In  this  case,  a  judgment  was  rendered  by  consent.  For  particulars,  see  de- 
cree." 

Afterwards,  a  judgment  was  rendered,  in  which  it  is  declared  as  follows  :  "  By 
reason  of  the  law  and  the  evidence  in  this  case  being  in  favor  of  the  plaintiff,  and 
by  further  reason  of  the  within  consent  of  the  parties,  filed  in  this  case,  it  is  or- 
dered," &c.  **  It  is  further  ordered,  that  execution  be  stayed  on  this  judgment 
until  the  1st  day  of  January,  A.  D.  1859." 

This  judgment  was  signed  the  8th  of  May,  1858. 

On  the  19th  of  January,  1859,  a  petition  of  appeal,  signed  by  R,  H.  Cuny,  at- 
torney, was  filed  by  Laura  Jones,  assisted  by  her  husband,  in  which  she  represents 
that  the  judgment  was  erroneous ;  that  it  was  rendered  without  the  introduction 
of  any  evidence  whatever  to  sustain  the  same ;  that  it  was  rendered  by  the  con- 
sent of  the  attorneys  in  the  case,  and  without  her  wish  or  consent ;  that  she  had 
no  knowledge  whatever  of  the  action  of  the  said  attorneys  for  some  uedb  after 
the  rendition  of  said  judgment ;  that  the  acts  of  the  said  Smith  d  Spencer, 
in  consenting  to  the  rendition  of  the  judgment,  were  unauthorized  by  her ;  and 
that  she  had  no  knowledge  of  the  rendition  of  said  judgment  until  the  fifteen  days 
allowed  her  by  law  to  take  a  suspensive  appeal,  had  elapsed.    That  she  has  a  le- 
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UuAiTO       gal  defence  against  the  demand  of  the  plaintiff,  which  would  have  been  sostaioed 
Jom.         if  her  attorneys  had  properly  defended  her  suit 

We  are  of  opinion,  that  this  appeal  must  be  dismissed. 

Article  567  of  the  Code  of  Practice  declares,  that  the  party  against  whom 
judgment  has  been  rendered,  cannot  appeal,  if  such  judgment  have  been  confessed 
by  him,  or  if  he  have  acquiesced  to  the  same,  by  executing  it  voluntarily. 

Appellant  docs  not  pretend  that  the  action  of  her  attorneys  was  fraudulent,  or 
that  they  were  not  employed  by  her  in  the  suit. 

The  whole  record  shows  that  they  exerted  themselves  with  skill  and  vigor  to 
defend  her  suit,  and  it  seems  probable  that  the  stay  of  execution  was  one  of  the 
reasons  why  the  judgment  was  confessed. 

Appellant  avers  in  her  petition,  that  she  became  cognizant  of  the  judgment 
some  weeks  after  it  was  rendered ;  yet,  she  does  not  appeal  until  after  the  stay  of 
execution  had  expired,  and  thus  permits  one  term  of  the  Supreme  Court  at  Mon- 
roe to  pass. 

We  are  of  opinion  that,  under  these  circumstances,  and  under  the  facts  of  this 
record,  before  stated,  that  she  must  be  considered  to  have  ratified  the  action  of 
her  attorneys,  and  is  now  precluded  from  appealing. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this  appeal  be  dismisBed,  at 
the  costs  of  appellants. 


McDoxoLD  &  CooN  V.  James  Vauohax. 
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Before  the  institation  of  an  action  for  the  rescisKion  of  a  sale,  the  party  seeking  relief  moat  oAr  to 
place  hia  adversary  in  the  same  situation  that  bo  was  before  the  act  of  sale  was  passed. 

The  plaintiff,  in  an  action  for  rescission,  must  establish  the  loss  Df  the  whole  or  part  of  the  thing  sold; 
the  loss  must  be  certain — it  will  not  suffice  if  it  appears  probable. 

The  loss  will  bo  considered  as  certain,  if  a  perfect  outstanding  title  in  a  third  person  is  shown  to  exlit 

A  statement  of  the  Commissioner  of  the  General  Land  Office  in  a  letter,  to  the  eflbct  that  be  has  ctn- 
celed  a  certificate,  does  not  amount  to  an  eviction  which  should  rescind  asalebetweeu  third  per- 
sons. 

When,  in  an  action  for  the  rescission  of  a  sale,  it  appears  that  the  plaintiff  has  not  suflbred  any  actus! 
disturbance,  but  it  is  shown  that  be  is  in  danger  of  being  disturbed  in  his  posseasion — Hdi:  Tbti 
under  the  prayer  for  general  relief,  the  court  may  order  the  defendant  to  give  security  as  provided 
Id  such  cases,  by  Art.  2686  of  the  Qvll  CSode. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Mcnfo,  J. 
Morrison  d&  Purvis,  for  plaintiflb.    /.  T.  LuMing,  for  defendant  and  ap- 
pellant. 

Opinion  of  the  District  Judge. — "  The  plaintifl&  sue  to  rescind  a  sale  of  a  tract 
of  land  made  to  them  by  the  defendant,  Vaughan,  on  the  28th  of  April,  1857, 
on  the  ground  that  he  had  no  title  to  the  greater  and  most  valuable  part  of  the 
tract. 

"  The  sale  was  made  for  fifteen  thousand  dollars,  for  which  the  vendors  exe- 
cuted their  notes  to  the  order  of  Vaughan,  but  as  they  had  not  been  delivered  at 
the  time  this  suit  was  instituted,  they  were  sequestered.  A  curator  ad  hoc  has 
been  appointed  to  represent  the  defendant,  who  resides  in  Camden,  Arkansas. 
The  defendant,  however,  has  appeared  in  court  by  his  attorneys-at-law,  and  first 
excepts  and  says,  the  defendant  has  never  been  put  m  mora ,  that  no  ail^tion 
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to  that  effect  is  contained  in  the  petition,  and  that  plaintiffe  have  never  offered  to      MoDosaid 
return  the  land  parchased.  Yavqhjjs. 

"  The  principal  grounds  of  defence  set  up  by  defendant  in  his  answer,  are  that 
the  present  suit  was  instituted  with  the  fraudulent  intent  to  delay  the  collection 
of  the  notes  given  for  the  price  of  the  land,  while  they  enjoyed  the  fruits  and  re- 
venues of  the  property  sold  ;  that  the  plaintiffs  *  well  knew  the  condition  of  the 
lands  and  titles  at  the  time  they  bought ;  that  they  knew  them  better  than  he 
did,  who  is  an  absentee,'  that  the  Y.,  S.  &  T.  R.  E.  Company  has  obligated  itself 
to  make  to  him  a  title  for  such  portions  of  the  lands  as  it  may  own,  whenever  it 
shall  have  been  ascertained  that  said  company  are  the  owners  thereof. 

"  The  defendant  further  sets  forth,  that  so  soon  as  he  heard  of  the  present  suit, 
(which  was  the  first  intimation  he  had  of  the  plaintiffs'  intentions  not  to  carry 
out  their  contract,)  he  offered  to  give  the  plaintiff  any  security  they  might  re- 
quire for  the  titles,  and  that  he  afterwards,  through  his  agents  and  attorneys, 
offered  to  cancel  the  sale  or  give  security ;  that  he  also  informed  them  of  the  fact 
above  stated,  that  the  Y.,  S.  &  T.  B.  B.  Company  had  obligated  itself  to  make 
him  a  title  to  the  lands  aforesaid,  should  it  ever  become  the  owner  thereof.  He 
denies  that  the  plain tifis  have  been  disturbed  in  their  possession,  or  that  there  is 
any  just  reason  to  fear  eviction. 

"  The  law  is  well  settled,  not  only  by  the  textual  provisions  of  the  Civil  Code, 
but  by  repeated  decisions  of  the  Supreme  Court,  that  in  all  actions  of  rescission, 
the  party  seeking  relief  must  first  offer  to  restore  his  adversary  to  the  situation  he 
was  in  before  the  contract.  Sec  C.  C.  1906 ;  3  Bob.  400 ;  9  Rob.  52,  184  and 
510  ;  3  An.  208  ;  6  N.  S.  229. 

"  No  offer  to  return  the  land  has  been  alleged  or  proved.  It  is,  however,  con- 
tended, that  for  the  reason  that  the  defendant  was  an  absentee,  no  such  allega- 
tion or  proof  was  necessary.  The  law,  in  terms,  has  made  no  distinction  between 
a  party  present  in  the  State,  and  one  absent  from  it.  It  is  true,  the  courts  have 
held,  that  when  an  offer  to  return  a  thing  appeared  from  the  facts  disclosed,  to 
have  been  impossible,  it  might  be  dispensed  with,  for  neither  reason,  justice  or 
the  law  requires  an  impossibility  ;  but  so  far  from  its  being  impossible  in  the 
present  case  to  put  the  party  in  default,  it  could  have  been  done  without  great 
difficulty,  for  the  plaintifis  allege  that  he  resides  in  Camden,  Arkansas,  a  place 
easy  of  access  and  very  near  the  northern  limits  of  our  State. 

**  It  is  contended,  however,  on  the  part  of  the  counsel  for  the  plaintiffs,  that  this 
is  not,  strictly  speaking,  an  action  to  be  governed  by  the  rules  applicable  to 
actions  of  rescissions.  That  the  defendant  had  no  title  to  a  large  portion  of  the 
hind  sold,  the  title  to  which  was  in  the  United  States  or  in  the  Y.,  S.  &  T.  E. 
B.  Company,  and  that  the  sale  to  that  extent  was  the  sale  of  the  property  of 
another,  and  under  the  Art.  2427  of  the  Civil  Code,  was  absolutely  null  and 
void.  If  this  were  so,  still  the  plaintiff  claim  and  demand,  that  the  entire  sale 
be  canceled,  it  is,  therefore,  in  terms  and  effect,  an  action  of  rescission,  and  must 
be  governed  by  the  rules  applicable  to  such  actions.  But  if  it  were  admitted, 
that  no  demand  was  necessary,  let  us  see  if,  from  the  evidence,  the  plaintifis  could 
l^ally  demand  a  rescission  of  the  sale. 

"  The  eviction  which  gives  rise  to  the  action  of  rescission  is,  *  the  loss  suffered 
by  the  buyer  of  the  totality  of  the  thing  sold,  or  of  a  part  thereof,  occasioned  by 
the  right  or  claims  of  a  third  person.'    C.  C.  2476. 

*'  No  active  disturbance  is  shown  to  have  occasioned  in  this  case,  nor  was  it 
neoessary ;  it  suffices  for  the  plaintifis  to  establish  the  loss  of  the  whole  or  a  part 
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McaxixALD       of  the  thing  sold — this  loss  must,  however,  be  certain,  it  does  not  snffi^e  that  it 
Yavqeasi.       appears  probable.     The  loss  would  be  certain,  if  a  perfect  oatstauding  title 
existed.    Has  the  plaintiffs  shown  that  such  outstanding  title  does  exist? 

"  The  plaintiffs  have  failed  to  establish  any  well  grounded  defence  of  title,  with 
the  exception  of  a  part  of  the  tract  failing  within  the  limits  of  the  Y .,  S.  &  T.  B.  R. 
Company.  It  appears  by  the  letter  of  the  Commissioner  of  the  General  Land  Office, 
bearing  date  April  22d,  1857,  that  the  internal  improvement  warrant,  No.  546^, 
calling  for  lota  Xos.  2,  3  and  4,  S.  E.  quarter  of  N.  W.  quarter,  S.  W.  quarter 
of  N.  E.  quarter,  W.  half  of  S.  E.  quarter,  and  N.  E.  quarter  of  S.  W.  quarter 
of  section  31,  township  16,  N.  of  range  4  East,  containing  314  95-100  acres, 
falling  within  the  railroad  reserve  and  Maison  Rouge  claim,  and  being  part  of 
the  land  sold  by  the  defendant,  Vaughn n^  to  the  plainti^,  was  cancelled  and  re- 
turned to  the  local  office  at  Monroe,  to  be  delivered  to  the  owners  thereof. 

"  In  the  case  of  Barton's  Executrix  v.  Hempkin,  19  La.  314,  the  court  re- 
mark, in  a  case  somewhat  similar  to  the  present, '  we  do  not  consider  the  mere 
statement  of  the  Commissioner  of  the  General  Land  Office,  that  he  has  cancelled 
a  certificate,  an  eviction  which  should  rescind  a  sale  between  third  persons.  The 
United  States  has  not  disturbed  the  plaintiffs  in  the  possession  of  the  land  ;  the 
purchase  money  has  not  yet  been  refunded,  and  the  act  by  no  means  complete. 
It  may  be  there  will  be  no  disturbance,  and,  it  is  possible,  that  Congress,  upon  a 
representation  of  the  facts,  and  proof  of  the  good  faith  of  the  parties,  would  pass 
an  act  affirining  the  sale.' 

"It  seems  to  be  considered,  that  shonld  the  action  of  the  Commissioner  be  con- 
firmed by  the  Secretary  of  the  Interior,  these  lands  would  become  the  property 
of  the  railroad  company.  That  company,  as  shown  by  the  evidence,  have  passed 
a  resolution  to  convey  and  deliver  the  lands  to  James  Vaughan,  at  the  price  of 
two  dollars  and  fifty  cents  per  acre,  so  soon  as  the  company  may  be  in  a  condition 
to  dispose  of  them  and  make  title. 

"  There  is,  therefore,  a  reasonable  hope  and  expectation  that  the  plaintiffs'  title 
will  eventually  be  perfected  ;  but  of  this  there  is  no  absolute  certainty.  The 
railroad  company  may  fail  to  comply  with  the  conditions  of  the  grant  and,  in 
that  event,  it  would  be  out  of  the  power  of  the  company  to  make  a  title. 

"  It  is  true, '  it  is  not  necessary  that  a  party  should  be  actually  dispossessed  to 
to  constitute  evicti  )n.  It  may  take  place  while  he  continues  to  hold  the  pro- 
perty, if  under  a  different  title  from  that  transferred  to  him  by  his  vendor,  as 
when  he  inherits  it,  or  acquires  it  by  purchase  from  the  true  owner.'  1  R.  362 ; 
11  R.  397.  Or  if  a  perfect  title  exists  in  some  third  person,  whereby  it  is  r«a- 
dered  legally  certain  that  his  vendor  had  no  title.  The  present  plaintifis  have 
not  shown  themselves  to  be  in  either  of  these  positions,  or  that  they  have  snfiered 
any  actual  disturbances ;  they  are  not.  therefore,  in  a  position  to  claim  a  rescif* 
sion  of  the  sale. 

"  The  plaintiffs  have  clearly  mistaken  their  remedy.  They  should  have  pro- 
ceeded under  Article  2535  of  the  Civil  Code,  which  declares  :  *  If  the  buyer  is 
disturbed  in  his  possession,  or  has  just  reason  to  fear  that  be  should  be  disturbed, 
by  the  action  of  mortgage  or  any  other  claim,  he  may  suspend  the  payment  of 
the  price  until  the  seller  has  restored  him  to  quiet  possession,  unless  the  seller 
prefers  to  give  security. 

<'  From  the  evidence,  it  is  clear  that  the  plainti£&  are  in  danger  of  being  dis- 
turbed in  their  possession.  The  notes  executed  for  the  price  are  n^otiable  in 
form.    The  defendant  is  an  absentee,  and  there  is  danger  that  if  they  are  ddivered 
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to  the  vendor,  they  will  pass  into  the  hands  of  third  persons,  who  may  enforce      moDonaid 
them,  and  leave  the  purchasers  without  a  remedy.  Vacobam. 

*'  It  is  manifest,  that  should  the  present  suit  be  dismissed,  the  plaintiffi  would 
at  once  (to  protect  their  rights)  be  forced  to  resort  to  an  action  to  compel  the 
vendor  to  give  security  against  eviction. 

"  This  suit  has  already  been  taken  to  the  Supreme  Court,  and  it  seems  the  im- 
perative duty  of  this  court  to  terminate  the  controversy,  by  the  decision  now 
rendered,  if  legally  possible  to  do  so. 

"  The  petition  concludes  with  a  prayer  for  general  relief,  and  the  question  is 
presented,  whether  this  court,  under  that  prayer,  can  grant  a  remedy  not  asked 
for  in  the  pleadings,  and  compel  the  vendor  to  furnish  security  before  the  notes 
executed  for  the  price,  are  delivered  to  him." 

"  In  the  case  of  Smith  v.  Corcoran  et  als.f  7  La.  50,  the  plaintiffs  instituted  a 
petitory  action  to  recover  a  tract  of  land  of  four  hundred  arpents.  The  defen- 
dant, who  had  purchased  a  larger  tract,  including  that  sued  for,  called  his  vendor 
in  warranty.  The  plaintiff  showed  a  complete  title  to  the  four  hundred  arpents 
sued  for ;  the  defendant,  under  the  pleadings,  had  a  right  to  recover  against  bis 
vendor  the  part  of  the  price  in  the  proportion  that  the  four  hundred  arpents  bore 
to  the  whole  tract  of  six  hundred  and  forty  arpents.  The  court,  in  that  case,  re- 
mark :  *  This  has  seemed  to  the  court  a  proper  case  for  the  application  of  that 
provision  of  the  Code  which  authorizes  the  buyer  to  demand  the  rescission  of  the 
contract,  when  the  part  evicted  is  so  considerable,  that  it  is  not  to  be  presumed 
he  would  have  bought  without  the  part  evicted' ;  and  remark  the  only  difiBculty 
to  us  was  a  doubt  whether  the  proceedings  would  justify  the  judgment.  The 
petition  in  that  case  concluded  with  the  most  general  prayer  for  relief,  and  under 
that  prayer,  the  court  remark,  *  we  think  ourselves  authorized  to  render  such 
judgment  as  would  be  rendered  in  a  new  suit,'  and  to  avoid  a  circuity  of  actions, 
they  accordingly  set  aside  the  entire  sale  as  between  the  defendant  and  warran- 
tor. 

"  In  the  case  of  Carson^  Administrator^  v.  Dwight  et  al.,  5  Rob.  484,  the  plain- 
tiff  sued  for  the  balance  due  on  the  price  of  a  slave.  It  was  set  up  in  defence, 
that  the  slave  was  entitled  to  her  freedom,  for  which  a  suit  was  then  pending. 
The  court  remark,  it  is  clear  this  question  cannot  be  enquired  into  collaterally 
in  this  suit,  and  as  the  case  stands,  it  cannot  be  used  as  a  defence  against  the  pay- 
ment of  the  price,  nor  invoked  as  a  ground  of  nullity  against  the  sale ; 
'  all  that  the  defendants  may  perhaps  require  of  the  plaintiffs  is,  that  he  should 
give  the  security  for  the  title  transferred,  and  for  the  reimbursement  of  the 
amount  paid  in  case  of  eviction.  This  (the  court  remark)  does  not  appear  to  be 
sought  at  our  hands ;  the  answer  contains  no  prayer  to  that  effect ;  it  does  not 
even  pray  for  general  relief.'  but  we  are  disposed,  however,  for  the  furtherance  of 
justice,  to  relieve  the  defendants  against  the  danger  of  eviction,  though  they  have 
not  prayed  for  it.    The  court  accordingly  ordered  the  bond  to  be  given. 

"  From  these  discussions,  it  seems  clear  that  in  a  case  like  the  present,  when 
justice  and  equity  so  clearly  demand  it,  that  the  court  may  under  the  prayer  for 
general  relief,  require  the  defendants  to  give  bond  and  security  against  eviction, 
before  the  delivery  of  the  notes  executed  for  the  price  ot  the  land. 

"  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  demand  of  plaintiffs, 
so  far  as  relates  to  their  claim  for  a  rescission  of  the  sale,  be  rejected.  It  is,  how- 
ever, further  ordered  and  decreed,  that  the  land  falling  within  the  railroad  reser- 
vation, to  wit,  lots  2,  3  and  4,  S.  E.  quarter  of  X.  AV.  quarter,  S.  W.  quarter  of 
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of  N.  E.  quarter,  W.  half  of  S.  E.  quarter,  and  N.  E.  quarter  of  S.  W.  quarter 
Vaco&ix.  S.  3,  township  16,  range  4  E.,  containinji:  314-95-100  acres,  be  appraised  by  two 
sworn  appraisers,  to  be  selected  under  the  supervision  of  the  parish  Recorder,  or 
in  case  of  his  absence  or  failure  to  act,  then  the  Sheriff  to  act  in  his  stead ;  the 
parties  plaintiffs  to  select  one  of  the  appraisers,  and  the  defendant  to  select  the 
other  ;  and  in  case  of  disagreement,  the  two  to  choose  an  umpire,  whose  decis- 
sion  for  the  object  designed  is  to  be  final ;  and  in  case  either  party  fails  to  eelect, 
then  the  officer  is  to  make  the  selection,  and  that  the  defendant,  James  Faug&an, 
give  bond  in  favor  of  the  plaintiffs,  for  the  amount  of  such  appraisement,  with 
one  or  more  securities,  possessing  the  qualifications  required  by  Art  3011  of  the 
Civil  Code,  conditioned,  so  as  to  secure  the  said  plaintiffs  against  any  disturbance 
or  eviction  of  the  aforesaid  land,  as  described  within  the  railroad  reservation ; 
and  that  on  the  execution  of  such  bond,  the  notes  for  the  price  of  the  land  se- 
questered and  enjoined  in  the  hands  of  the  Recorder,  be  g^ven  up  to  the  defen- 
dant, Jame$  Vaughan.    It  is  further  ordered,  that  defendant  pay  costs.*' 

y  ooRHiES,  J.  For  the  reasons  given  by  the  District  Judge,  and  which  we 
adopt  as  our  own,  it  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 


State  of  Louisiana  v.  Robert  Fcller. 

The  Act  of  1819,  making  it  a  crime  to  harbor  and  conceal  a  runaway  slave,  is  not  repealed  by  the  re- 
peating clause  of  the  Act  or  1855,  relative  to  crimes  and  offences. 

APPEAL  from  the  District  Court  of  the  Parish  of  Union,  Richardson^  J. 
F.  P.  StubbSf  District  Attorney,  for  State.    McGuire  <6  Ray,  for  defendant 
and  appellant. 

VooRHiEs,  J.  The  appellants  ask  the  reversal  of  the  judgment  of  forfeiture  of 
the  bond  signed  by  them,  as  sureties  of  Robert  Fuller ,  on  the  ground  that  there  ia 
no  offence  charged  in  the  indictment. 

The  prisoner  is  charged  with  the  offence  of  "  unlawfully  and  feloniously  harbor- 
ing and  concealing  a  negro  man  slave,  named  Nelson,  then  and  there  being  the 
property  of  John  B.  Benford,  the  said  negro  man  slave  then  and  there  being  a 
i-unaway  slave,  and  he,  the  said  Robert  Fuller,  then  and  there  knowing  the  sfldd 
negro  man  slave.  Nelson,  to  be  a  runaway  slave,  as  aforesaid,  to  the  great  damage 
of  him,  the  said  John  B,  Benford"  &c. 

The  statute  punishing  the  offence  charged  in  the  forgoing  count  of  the  indict- 
ment is  not  repealed  by  the  Act  of  1855,  relative  to  crimes  and  offences.  See 
State  V.  Marion  Fuller,  ante,  p.  667 ;  Acts  1819,  p.  64. 

Judgment  affirmed. 
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Elizabeth  Williams  v.  A.  W.  Bridge  et  al. 

Where  the  questions  involved  in  a.suit  regard  the  relative  sitaation  of  the  lands  of  plaintiff  and  de- 
fendant, and  the  natural  drainage  of  the  soil,  these  being  matters  peculiarly  within  the  congnixance 
of  a  Jury  of  the  vicinage,  their  verdict  is  entitled  to  groat  weight 

Where  tlie  counsel  in  a  cause  have  not  argued  points  made  in  their  bills  of  exception,  they  will  b« 
considered  as  waived. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Richardson,  J. 
Todd  dt  Brigham,  for  plaintiff.    Morrison  <&  Purvis ,  for  defendants  and 
appellants. 

Buchanan,  J.  Plaintiff  sues  the  defendants  for  damages  for  catting  a  ditch 
and  making  a  levee,  whereby  water  is  diverted  from  its  previous  channel  and 
thrown  upon  the  land  of  plaintiff.  The  petitioner  also  prays  that  defendants  be 
condemned  to  fill  up  the  ditch  and  demolish  the  levee,  and  for  general  relief. 

The  questions  presented  are  principally  of  fact,  which  were  presented  to  a  jury, 
who  found  a  verdict  in  favor  of  plaintiff,  that  defendants  destroy  the  works  com- 
plained of. 

This  verdict  appears  to  be  conformable  to  the  evidence  and  to  the  law.  Art. 
656  of  the  Civil  Code  says :  "  It  is  a  servitude  due  by  the  estate  situated  below, 
to  receive  the  waters  which  run  naturally  from  the  estate  situated  above  ;  pro- 
vided, the  industry  of  man  has  not  been  used  to  create  that  servitude. 

"  The  proprietor  above  can  do  nothing,  whereby  the  natural  servitude  due  by 
the  estate  below  may  be  rendered  more  burthensome." 

The  relative  situation  of  the  lands  of  plaintiff  and  defendants,  and  the  natural 
drainage  of  the  soil,  are  matters  peculiarly  within  the  cognizance  of  a  jury  of  the 
vicinage  ;  and  their  verdict  upon  a  subject  so  generally  interesting  to  the  inhabi- 
tants of  an  alluvial  region,  is  of  the  highest  authority  with  us. 

A  point  is  made  in  the  argument  of  defendants*  counsel,  that  the  ditch  thus 
cut  by  defendants,  was  so  cut  upon  land  which  did  not  belong  to  them,  and, 
therefore,  that  they  have  no  right  to  enter  upon  that  land  for  the  purpose  of  fill- 
ing up  the  ditch. 

This  argument  is  not  entitled  to  much  weight.  Their  power  to  undo  what 
they  have  done,  would  be  presumed,  in  the  absence  of  proof  to  the  contrary.  But 
we  have,  in  the  record,  the  evidence  of  Conger,  the  person  on  whose  land  this 
work  was  done,  which  shows  that  the  work  was  originally  intended  to  have  been 
executed  by  himself  and  the  defendants  jointly,  and  that  he  desisted  and  at- 
tempted to  persuade  defendants  to  desist,  upon  remonstrances  made  by  plaintiff. 

It  is  evident,  that  no  opposition  will  come  from  Conger,  to  the  restitution  of 
of  the  premises  to  their  original  condition,  in  execution  of  the  verdict  and  judg- 
ment herein. 

Defendants  took  three  bills  of  exception  to  rulings  of  the  court  below  upon 
admissibility  of  evidence ;  but  as  counsel  have  not  argued  the  points  made  by 
these  bills,  we  will  consider  them  waived. 

Judgment  affirmed,  with  costs. 
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A.  Dvsox,  Tutor,  r.  Henry  Phelps. 

The  heir  who  parchascs  at  the  sale  of  the  S'lcceasion,  has  a  right  to  withhold  the  price,  nntU  hii  share 

in  such  succession  ia  iwc?rtain«(l  by  settlement  and  partition. 
The  parohtis'jr  of  property  in  good  faith  from  one  wlio  is  not  the  owner,  ia  only  liable  for  the  froiti 

from  Judicial  demand. 
On  eviction ,  the  buyer  can  only  recover  from  the  seller  such  increased  value  of  the  thing  since  ihe 

sale,  08  the  parties  liad  in  contemplation  at  the  time  of  the  sale. 

APPEAL  from  the  District  Court  of  the  Parish  of  Morehouse,  Ricluirdsonj. 
McGnire  A  Ray,  for  plaintiffl     Todd  cfi  Brighamj  for  defeodant  and  appel- 
lant.    W.  J.  Z.  Baker  and  C.  H,  Monvton,  for  warrantors. 

VooRHiBs,  J.  The  present  contest  relates  to  the  title  of  the  parties  plaintiff 
and  defendant,  to  the  slave  Vina  and  her  children.  The  defendant's  warrantors 
are  also  before  court. 

The  slave  Vina  was  sold  at  the  succession  sale  of  Lucy  Vanhook,  deceased,  and 
adjudicated  to  Elizabeth  Griffin,  one  of  the  heirs  of  the  deceased,  and  the  mother 
of  the  plaintiff.  It  is  contended  that  this  adjudication,  although  made  in  tbe 
name  of  Elizabeth  Griffin,  enured  to  the  community  existing  between  her  and 
her  husband,  W.  W.  Griffin,  since  deceased,  both  parties  having  signed  the  notes 
in  solido. 

This  does  not  affect  the  case  :  the  wife  had  a  right  to  purchase  in  her  own 
name  and  with  her  own  funds,  any  property  during  the  existence  of  the  comnm- 
nity,  and  the  title  would  vest  in  her  absolutely.  Having  purchased  at  the  sale 
of  the  succession,  of  which  she  was  an  heir,  she  had  the  right  to  withhold  paying 
the  price  until  a  settlement  and  partition  of  the  succession,  ascertaining  her  po^ 
tion.     C.  C.  1265  and  1266. 

In  the  mean  time,  it  appears  that  the  administrator  of  the  estate  of  Luc^  Vo^' 
hook,  instituted  suit  on  the  notes  given  for  the  price  of  adjudication,  and  that, 
during  the  pendency  of  this  suit  against  the  husband  and  wife,  the  following 
transaction  took  place : 

On  the  20th  day  of  August,  1850,  J.  A,  R,  Vanhook,  purporting  to  act  on  be- 
half of  the  heirs  of  Lucy  Vanhook,  deceased,  conveyed  to  R.  L,  Green  the  slave 
Vina  and  her  two  children,  for  the  sum  of  9980  ;  and  as  these  parties  were  aware 
of  the  fact  that  such  a  transfer  might  in  the  future  give  rise  to  some  difficolty, 
the  vendor  gave  his  bond,  with  Thomas  Nesom  as  surety,  for  the  purpose  of  hold- 
ing the  vendee  harmless. 

The  latter,  through  his  agents,  FrelUen  <&  Co.  (for  there  is  abundant  proof  of 
the  agency  of  the  firm,  independently  of  the  power  of  attorney  excepted  to  bj 
him,)  transferred,  on  the  18th  of  February,  1852,  the  slave  Vina  and  her  four 
children,  to  the  defendant,  Henry  Phelps,  for  tlie  sum  of  $1,1 5G. 

The  title  derived  through  these  conveyances  from  Vanhook,  is  a  nullity ;  for 
the  property  did  not  belong  to  the  heirs  of  Lucy  Vanhook,  deceased,  but  to  tbe 
plaintiff,  as  sole  heir  of  her  deceased  mother,  Elizabeth  Griffin.  G.  C.  Art  2427. 
**  The  sale  of  a  thing  belonging  to  another  person,  is  null ;  it  may  give  rise  to 
damages,  when  the  buyer  knew  not  that  the  thing  belonged  to  another  person." 
Moore  v.  Lambdh,  5  An.  66. 

1.  The  defendant,  being  a  purchaser  in  good  faith,  up  to  the  time  of  the  insti- 
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tution  of  the  present  action,  the  judgment  below  was  correct  in  awarding  a  res-         dwo» 
titution  of  the  fruits  from  judicial  demand.  Phulps. 

2.  The  judgment  allows  the  defendant  to  recover  from  his  warrantor,  //.  L. 
Green,  the  sum  of  31,150,  the  price  of  the  sale,  with  legal  interest  from  the  date 
of  payment ;  and  besides  the  sum  of  two  hundred  dollars  for  counsel  fees.  The 
former  contends  that  he  is  entitled  to  the  increased  value  of  the  property ;  but 
the  authority  relied  upon  does  not  give  him  that  right. 

In  that  case  {Weber  v.  Caussy,  12  An.  536),  the  court  remarked  :  "  The  Code 
of  1825  has  omitted  the  provision  of  that  of  1808,  which  entitled  the  purchaser 
to  recover  from  his  vendor,  in  case  of  eviction,  the  increased  value  of  the  thing 
sold,  since  the  sale.  See  9  La.  557.  The  only  increase  that  can  now  be  allowed, 
is  such  increase  as  the  parties  had  in  contemplation  at  the  time  of  the  sale." 

In  the  case  of  Bissell  et  al,  v.  Erwin's  Heirs,  the  rule  laid  down  is,  that  •'*  the 
vendor  should  not  be  made  to  pay  the  increase  which  results  from  unforeseen 
events,  or  from  accidental  or  transient  causes." 

Now,  the  increase  of  the  value  of  the  slaves  in  the  case  at  bar,  cannot  be  said 
to  have  been  contemplated  by  the  parties  originally  ;  it  is,  on  the  contrary,  the 
result  of  anfores(>en  events.    Remy  et  cU.  v.  Municipality  No,  2, 12  An.  500. 

The  rights  of  the  defendant  have  been  properly  determined  under  Art.  2482  of 
the  Civil  Code. 

3.  The  heirs  or  legal  representatives  of  TTiomas  Nesom,  deceased,  are  also  ap- 
pellants, from  the  judgment  rendered  against  them  as  warrantors,  for  the  same 
amount  awarded  to  //.  I>.  Green,  in  favor  of  Henry  Phelps,  These  appellants 
contend  that  the  bond  of  two  thousand  dollars,  signed  by  their  ancestor  in  favor 
of  Green,  stipulates  against  an  eviction  at  the  hands  of  the  heirs  of  Lucy  Van- 
hook,  deceased,  and  not  of  Elizabeth  Griffin,  deceased.  So  it  is ;  but  Elizabeth 
Griffin  was  an  heir  of  Lucy  Vai\ho6k,  deceased,  and  it  is  by  right  of  representa- 
tion, as  sole  heir  of  her  deceased  mother,  that  the  plaintiif  evicts  the  defendant. 

As  regards  the  restitution  of  the  price,  so  far  as  Green  and  the  heirs  of  Nesom 
are  concerned,  the  judgment  should  have  been  for  the  amount  paid  by  Green  for 
the  purchase  from  Vanhook.  The  restitution  of  the  price,  of  which  Art.  2482 
C.  C.  speaks,  has  reference  to  the  price  actually  paid  by  the  vendee  to  his  own 
vendor,  and  not  to  the  price  of  any  other  subsequent  sales  or  transfer  of  the  same 
property. 

It  is  worthy  of  notice,  that  the  amount  paid  by  Green  to  Vanhook,  was  ap- 
plied to  the  extinguishment  of  the  note  given  for  the  adjudication  of  the  slave 
Vina  to  Elizabeth  Griffin,  deceased ;  so  much  then  enured  to  the  benefit  of  the 
plaintiff.  It  would  be  highly  inequitable,  notwithstanding  the  irregularity  of  all 
the  proceedings  had  in  this  instance,  that  the  plaintiff  should  recover  the  propeis 
ty,  and,  at  the  same  time,  refuse  to  reimburse  the  price  of  the  adjudication. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended,  by  reducing  the  amount  allowed  in  favor  of  Green  against  his  war- 
rantors, to  the  sum  of  nine  hundred  and  eighty  dollars ;  and  further,  by  allowing 
the  warrantors  of  Green  judgment  against  the  plaintiff  for  the  sura  of  nine  hun- 
dred and  eighty  dollars,  with  legal  interest  from  judicial  demand,  the  said  amount 
to  be  paid  into  the  hands  of  the  Sheriff  before  execution  of  this  judgment  at  the 
hands  of  the  said  plaintiff. 

It  is  further  ordered  and  decreed,  that  the  judgment  so  amended,  be  affirmed  ; 
the  appellee  paying  the  costs  of  appeal. 
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ViCKSBURO,     SlIREVEPORT    AXD    TeXAS     RaILROAD    CoMPAXY     V.   A.   C.   Mc- 

Keex. 

The  provlshm  in  the  16th  srH^tion  of  the  Act  Incorixiratiiig  Uift  Vicksburjr,  Slireveport  and  Tcxm  Rai*- 
roaJ  Ci)inpan.v,  U»  the  effjcl  •'  that  no  Irantfer  of  stack  thall  exempt  the  party  trantferring  it  from  tlw. 
obligatinn  qfpaginy  inflalbmeH'j  oftenoardM  eaUedfor,  until ^^ty  per  cent,  on  each  tkare  thall  kate  been 
paid,''  exempts  from  liability  to  the  company  only  those  who  have  transferred  their  Kharc  of  stot-k 
art^r  the  payment  of  fifty  per  cent,  on  each  share,  btfore  the  installments  have  m.itured.andpay- 
mnnt  has  been  demanded. 

APPEAL  from  the  District  Court  of  the  Parish  of  Oaachita,  MayOj  J. 
Morrison  <&  Purvis^  and  McGuire  <(  Ray^  for  plaiotifl^.    /.  T.  Ludditi^ 
for  defendant  and  appellant. 

Land,  J.  The  defendant  subscribed  to  the  capital  stock  of  the  Yicksbnrg, 
Shreveport  and  Texas  Railroad  Company,  the  sum  of  one  thousand  dollai^ 
making  forty  shares,  and  paid  thereon,  at  different  times,  five  hundred  and  fifty 
dollars ;  and  on  a  call  made  by  the  company  for  the  balance  due,  refused  pajmeot 
and  transferred  his  stock  to  R.  H.  Watnwre,  which  transfer  he  plead  in  bar  of 
this  action,  instituted  for  its  recovery. 

The  sufficiency  of  this  defence  depends  upon  the  interpretation  of  section  six- 
teen of  the  Act  of  Incorporation,  or  charter  of  the  company,  which  is  in  these 
words  : 

''  Stock  books  shall  be  kept  in  the  office  of  the  company.  Certificates  of  stock 
shall  be  issued  to  the  share  holders,  to  be  signed  by  the  President  of  the  Board  of 
Directors,  for  the  time  being ;  and  no  transfer  of  stock  shall  be  binding  on  the 
company  until  made  on  its  stock  books.  No  transfer  of  slock  shall  exempt  the 
party  transferring  it  from  the  obligation  of  paying  installments  uftertpards  cdld 
fory  until  fifty  per  cent,  on  each  share  shaU  have  been  paid.    Act  of  1853,  p.  186. 

The  exemption  from  liability  for  the  balance  of  the  installments,  after  the  paj- 
ment  of  fifty  per  cent  on  each  share,  by  virtue  of  a  transfer  of  stock,  creates  the 
difficulty  of  the  case.  And  a  strict  and  literal  construction  of  the  language  of 
this  section  of  the  Act  would  perhaps  sustain  the  defence  to  the  action ;  but  it 
would  lead  to  consequences  not  intended  by  the  lawgiver,  and  thereby  defeat 
his  will. 

In  this  case,  a  call  was  made  on  the  defendant  for  the  balance  due  on  his  snb- 
scription,  on  the  2d  of  March,  1858 ;  and  on  the  25th  of  the  same  month,  he 
transferred  his  stock  to  Watmore,  and  thereby  defeated,  (if  his  defence  be  valid  in 
law,)  the  right  of  action  of  the  company  against  him  for  the  unpaid  installments 
which  were  then  due. 

The  provision  in  the  sixteenth  section  of  the  Act  relative  to  the  transfer  of 
stock  was  mode  upon  the  presumption  that  each  installment  would  be  demanded 
and  paid  at  maturity^  and  that  the  exemption  from  liability  to  the  company 
would  only  extend  to  the  unmaiured  installments^  after  the  payment  of  fifty  per 
cent,  on  each  share  of  stock. 

It  is,  therefore,  the  opinion  of  the  court,  that  after  the  maturity  of  the  install- 
ments, the  rtg/i<  of  ext^ption,  by  virtue  of  the  transfer,  was  extinguished,  and 
that,  notwithstanding  the  transfer  on  the  stock  books,  the  defendant  was  still  h'a- 
ble  to  the  company  for  the  unpaid  balance  then  due.    The  right  of  transfer,  to 
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have  the  effect  contended  for,  must  be  exercised  in  perfect  good  faith,  and  in  pur-  v.,  s.  *  T.  R,  R 
fiuance  of  the  true  intent  and  meaning  of  the  Act.  iicKnx. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 


State  of  Louisiana  v.  Wade  Hampton,  Collector,  et  als. 

When  the  record  ghows  that  the  derendant  appeared  and  defended  the  Ruit,  by  filing  a  peremptory  ex- 
ception, and  taking  bills  of  exception  to  the  introduction  of  evitlence,  he  cannot  claim  a  reversal  of 
the  judgment  rendered  against  him,  on  the  ground  that  the  record  does  not  show  that  issue  was 
Joined  by  a  Judgmsnl  by  default. 

In  an  action  against  a  defaulting  Tax  Collector  and  the  sureties  on  his  bond,  who  are  bound  each  for  a 
specific  sum,  the  case  may  be  continued  as  to  some  of  the  defendants. 

The  principal  and  sureties  on  a  Tax  Collector's  bond  cannot  set  up,  by  way  of  defence  to  an  action 
brought  on  the  bond,  the  fact  that  it  tiad  not  been  approved,  or  received  by  the  proper  officer,  and 
recorded,  as  provided  by  law. 

APPEAL  from  the  District  Court  of  the  Parish  of  Franklin,  Mayo,  J. 
M,  A.  Jones,  for  plaintiff.    McGuire  &  Ray,  Morrison  cfe  Purvis  and  Harper 
<t  Bonner,  for  defendants  and  appellants. 

Cole,  J.    This  is  an  action  against  Wade  Hampton,  who  was  Collector  of  the 
State  and  Internal  Improvement  taxes  and  licences  due  in  the  parish  of  Franklin, 
in  1854,  and  against  his  securities  on  his  official  bonds. 
There  was  judgment  for  plaintiff,  and  defendants  have  appealed. 

1.  It  is  not  an  objection,  that  a  default  is  not  mentioned  in  the  record  to  have 
been  taken  against  some  of  the  defendants ;  for  the  bills  of  exception  and  a 
peremptory  exception  filed  by  all  the  defendants,  show  that  they  defended  the 
snit. 

2.  It  is  objected  that  the  Collector  is  charged  $250  for  insolvent  and  delinquent 
tax  payers.    Appellants  are  in  error ;  the  judgment  deducts  this  amount. 

3.  There  is  a  bill  of  exceptions  to  the  ruling  of  the  court,  permitting  the  plain- 
tiff to  continue  the  cause  as  to  certain  of  the  defendants. 

The  court  did  not  err,  inasmuch  as  each  of  the  securities  was  bound  for  a  spe- 
cific and  separate  amount,  for  which  they  were  severally  liable.  Sess.  Acts,  1855, 
p.  82,  J  5  ;  State  v.  Wm.  Hampton,  just  decided. 

4.  The  objections  to  the  bond  of  Wade  Hampton,  on  the  grounds  that  it  had 
not  been  approved  or  received  by  the  proper  officers,  and  attested  and  recorded 
as  provided  by  law,  are  invalid.  The  securities  signed  the  bond,  and  Hampton 
acted  under  it  in  the  collection  of  taxes.  Neither  the  principal  or  securities  can 
plead  successfully  such  objections. 

Judgment  affirmed,  with  costs. 
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State  of  Louisiana  v.  Robert  Filler. 

When  X\w  minutes  of  the  court  and  the  Judgment  show  that  the  saretics  on  an  appearance  bond  were 
rcKTularly  callod  to  produce  the  body  of  their  principal,  previous  to  a  Judgment  of  forfeiture,  it  tux- 
nu  bp  ubjoctcd  that  thore  is  no  evidence  o(  the  fact. 

The  entry  on  the  minutes  is  in  the  nature  of  a  citation,  and  need  not  be  offered  in  evidence. 

APPP]AL  from  the  District  Court  of  the  Parish  of  Union,  Richardson,  J. 
F.  P.  Stubbs,  for  the  State.    McGaire  cfc  Raij,  for  defendant  and  appellant 

YooRHiBs,  J.  This  case  presents  the  same  question  as  the  one  decided  in  the 
previous  case  of  the  ^ate  of  Louisiana  v.  Robert  Fuller,  ant«,  p.  720. 

There  is,  however,  an  additional  ground  relied  upon  bj  the  appellants,  to-wit : 
that  there  is  no  evidence  in  the  record  that  the  appellants  were  regularly  called 
upon  to  produce  the  body  of  their  principal,  previous  to  judgment  of  forfeiture 
being  entered  on  the  bond. 

Upon  an  inspection  of  the  record,  we  find  that  the  minutes  of  the  court  show 
the  fact  that  the  parties  were  regularly  called  upon  their  bond.  This  is  in  the 
nature  of  citation,  and  need  not  be  offered  in  evidence.  Besides,  the  judgment 
itself  mentions  the  fact  that  the  proceedings  were  regularly  had,  by  calling  the 
parties  on  the  bond  in  the  usual  mode. 

Judgment  affirmed. 


Heirs  of  Sarah  Ann  Coons  v.    Alexander  Stringer,  Sr. 

hQ    q8{         ^'''*  doctrine  of  tli  •  cnsi^  of  i^jimj  v.  Morrison.  13  An.  379.  In  relnion  to  the  money  of  the  wife  re- 
~  coived  by  the  husband  during  the  marriage,  which  coiisiitutcs  u  charge  against  the  community,  ii 

applicable  to  the  share  of  tlie  husband,  who,  in  the  partition  of  the  commnnity,  is  entitled  to  a  credit 

fur  liis  .foiiaratc  fund.<«  u!ii)Iieil  to  tlic  u»q  of  the  community. 

APPEAL  from  the  District  Court  of  the  Parish  of  Ouachita,  Richardson,  J. 
McGuire  <C  Raij,  for  plaintiff.     H.  Gray,  for  defendant  and  appellant 

Buchanan.  J.  It  is  agreed  that  this  case  (which  was  submitted  at  the  close 
of  the  la.st  terra  in  Monroe)  be  decided  in  New  Orleans. 

Wc  think  the  defendant  and  appellant  entitled  to  the  credit,  claimed  in  the 
brief  of  his  counsel,  of  eleven  thousand  dollars  cash,  of  the  separate  estate  of 
defendant,  brought  into  the  community. 

The  matrimonial  partnership  should  be  settled  on  a  footing  of  perfect  equality 
between  the  partners.  One  ought  not  to  have  a  greater  advantage  in  such  set- 
tlement than  the  other.  Upon  this  principle,  the  doctrine  of  the  case  of  Downs 
v.  Morrison  J 13  An.  379,  and  of  the  cases  therein  cited,  is  applicable  to  the  share 
of  the  husbund  in  the  partition  of  the  community  of  acquets,  as  well  as  to  that 
of  the  wife. 

The  receipt  of  the  greater  part  of  the  amount  of  a  judgment  in  the  United 
States  court,  obtained  by  defendant  against  John  C.  Williams,  for  3L1,800  and 
intore<^t,  which  judgment  is  admitted  to  have  been  separate  property  o(  defeo* 
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dant,  and  the  application  of  these  funds,  or  a  portion  of  them,  to  commnnity  pur-         Coow 
poses,  are  facts  established  by  the  evidence.  Strixokr. 

The  coart  below  allowed  defendant  as  a  credit,  82,674  30,  being  a  community 
debt  paid  Williams^  PkiUipi  c6  Co.,  out  of  the  judgment  above  mentioned. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended,  by  increasing  the  credit  of  defendant  in  account  with  the  commu- 
nity of  acquets  between  himself  and  his  deceased  wife,  Sarah  Ann  Conns,  by  a 
sum  of  eight  thousand  three  hundred  and  twenty-five  dollars  and  seventy  cents ; 
that  the  judgment  in  all  other  respects  be  affirmed  ;  and  that  plaintiffs  and  ap- 
pellees pay  costs  of  appeal. 


A.  M.  Alford  v.  Hughes  &  Randolph. 

A  party  may  give  In  evidence  the  anawors  of  his  adversary  to  interrogatories  on  Tacts  and  articles, 
although  such  answers  were  made  in  a  ditfereni  suit  between  them  from  the  one  on  u-ial 

APPEAL  from  the  District  Court  of  the  Parish  of  Bossier,  Egan,  J. 
Richard  U,  Turner  and   Watkim  dt  George,  for  plaintiff  and  appellant, 
Landrum  dt  Williamson,  for  defendants. 

Buchanan,  J.  Plaintiff  sues  for  restitution  of  the  price  of  a  slave  woman 
named  Charlotte,  who  is  alleged  to  have  been  afflicted  with  a  redhibitory  disease 
at  the  time  of  her  sale  by  defendants  to  plaintiff.  The  petition  also  alleges  that 
the  disease  was  well  known  to  defendants,  who  concealed  it  from  plaintiff. 

The  defendants  pleaded  the  general  iteue ;  and  the  cause  was  tried  by  a  jury, 
who  found  a  verdict  for  defendants. 

The  fact  essential  to  the  maintaining  of  this  action,  of  the  existence  of  the 
disease  in  the  slave  at  the  time  of  the  sale,  is  not  made  out  by  the  proof.  The 
earliest  evidence  on  that  subject  refers  to  a  period  at  least  a  month  subsequent  to 
the  sale.  The  presumption  of  its  existence  when  the  sale  took  place,  under  the 
Act  of  1834,  does  not,  therefore,  arise. 

The  physician  who  was  called  in  by  plaintiff  is  of  opinion  that  the  disease  may 
have  existed  previous  to  the  sale  ;  but  this  is,  at  best,  a  speculative  or  conjec- 
tural opinion.  See  the  cases  of  Dupre  v.  Desmarest,  5  An.  591,  and  Roca  v. 
Slawson,  5  An.  708. 

There  is  also  much  evidence  on  the  other  side,  proving  the  sound  condition  of 
the  slavje  previously  to  the  sale. 

On  the  whole,  we  cannot  say  that  the  jury  arrived  at  an  erroneous  conclusion, 
from  the  evidence  before  them. 

Plaintiff  calls  our  attention  to  a  bill  of  exception  to  the  rejection  by  the  Dis- 
trict Judge  of  answers  of  one  of  the  defendants  to  interrogatories  on  facts  and 
articles,  propounded  in  another  suit  between  the  same  parties.  It  was  rejected, 
on  the  ground  that  the  plaintiff  could  not  avail  himself  of  said  answers,  without 
entitling  the  defendants  to  all  the  privileges  incident  to  this  particular  case,  and 
to  make  such  explanations  with  reference  to  the  particular  case  on  trial,  as  might 
be  pertinent. 

This  ruling  appears  inconsistent  with  that  of  the  case  of  Hood  v.  Chambfiss,  7 
An.  106.    In  that  case,  Judge  Slidell  used  the  following  language  :  "  It  is  well 
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ALTORD  settled,  that  the  admissions  of  a  party  may  be  given  in  evidence  against  him. 
Huiiaws.  Even  mere  oral  admissions  in  conversation  may  be  proved ;  and  a  fortiori,  wh&i 
a  person  has  declared  in  writing  and  under  oath,  should  be  admissible  against 
him." 

We  think  the  evidence  in  question  ought  to  have  been  received.  Bot  it  will 
not  be  necessary  to  send  back  the  cause  for  a  new  trial,  on  that  account  Those 
answers  to  interrogatories  only  refer  to  the  price  which  plaintiff  gave  defendants 
for  the  girl  Charlotte ;  a  point  which  was  only  material  in  case  the  jury  found  in 
favor  of  plaintiff.  The  answers  did  not  touch  the  allegations  of  the  petition  in 
reference  to  the  redhibitory  disease  complained  of. 

Judgment  affirmed,  with  costs. 
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PRESENT : 

Hon.  E.  T.  Merrick,  Chief  Justice^ 

Hon.  a.  M.  Buchanan, 

Hon.  C.  Voorhies,  \    Associate  Justices, 

Hon.  T.  T.  Land, 


Heirs  of  Marourite  Babineau  v.  Narcisse  LeBlang  et  al. 

Where  a  nuncapative  will  ander  private  signature  is  made,  oat  of  the  presence  oT  the  witoeases,  the 
testator  must  distinctly  declare,  in  the  presence  and  hearing  of  all  the  witnesses  necessary  in  this 
form  of  tesument,  that  it  oonUins  his  last  will. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafayette,  Martel,  J. 
C.  H.  dt  E.  MoiU(m  and  P.  D.  Hardy,  for  plaintiffe.    M.  E.  Girard  and 
DeBlanc  A  Fusilier,  for  defendants  and  appellants. 

Merrick,  C.  J.  This  suit  is  brought  to  annul  a  nuncupative  will  and  codicil 
by  private  act. 

There  was  judgment  in  favor  of  the  heirs-at-law,  (the  plaintiffs,)  and  the  de- 
fendants and  legatees  appeal. 

The  will  and  codici>to  be  valid,  must  have  been  executed  in  conformity  to 
Article  No.  1574  of  the  Civil  Code.  This  Article  admits  of  two  forms  of  exe- 
cution, viz,  one  where  the  will  is  dictated  in  the  presence  of  the  witnesses ;  the 
other,  where  the  will  was  written  by  the  testator,  or  by  him  or  her  caused  to  be 
written  out  of  the  presence  of  the  witnesses. 

It  is  not  pretended  that  the  will  or  codicil  was  executed  in  the  first  of  these 
forms. 

To  be  valid  in  the  other  form,  the  testatrix  must  have  presented  the  will  and 
codicil  to  the  witnesses,  and  declared  that  that  paper  contained  her  last  will. 
The  testimony  on  this  branch  of  the  case  is  not  satisfactory.    The  parish  Re» 
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BLunBAD       corder  states,  that  two  oat  of  the  five  witnesses  did  not  hear  the  testatrix  ntter 

V. 

UBlavo.  oue  distinct  word,  and  only  saw  her  nod  assent,  when  the  witness  who  had  pre- 
pared the  will  asked  if  it  was  her  will.  The  witnesses  might  as  well  be  absent, 
as  to  be  present  when  the  proceedings  are  conducted  in  such  a  manner  as  to  be 
incomprehensible  to  them. 

The  testimony  of  Mr,  Girard  is  satisfactory,  bat  the  law  requires,  in  a  c&% 
like  this,  the  presence  of  more  than  one,  two,  or  even  three  witnesses,  who  fully 
comprehend  the  proceedings. 

Under  the  circumstances,  we  do  not  feel  called  upon  to  distarb  the  concluaoitt 
of  the  District  Judge. 

Judgment  aflSrmed. 


Succession  of  Jean  B.  David — Opposition  of  L.  V.  CHACHERfe,  Syndic, 

et  al. 

Where  a  Sheriff  acts  as  syndic  of  an  insolvent  estate,  he  acts  in  his  ofRcial  capocHy,  and  the  particf  ia 
lntere6t,wbo  have  been  ii^urod  by  his  acts  or  omissions,  when  acting  in  such  capacity,  havotb* 
right  to  hold  all  his  sureties  on  his  official  bond  liable  for  Injuries  they  may  have  received. 

When  the  Sheriff's  official  bond  has  been  recorded,  it  operates  as  a  mortgage  upon  the  property  of  the 
Sheriff  from  the  date  of  its  registry. 

The  law  grants  this  mortgage  for  the  protection  of  private  individuals  as  well  as  the  State,  who  max 
be  ii^ured  by  the  acts  of  the  Sheriff. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry,  Voorkies,  J. 
/.  E.  King,  for  administrator.    Lewis  dt  Porter  and  Dupre  d&  Garland,  for 
opponents  and  appellants. 

Merrick,  C.  J.    This  case  comes  up  on  the  following  statement  of  facts : 

"  The  only  question  presented  by  appellant  being,  whether  L.  K.  Chacheri, 
Sheriff  and  syndic  of  the  insolvent  estate  of  Myers  <6  Alexander,  shoald  be  placed 
on  the  tableau  of  classification  as  an  ordinary  or  mortgage  creditor,  the  follov- 
ing  statement  is  made  by  counsel,  and  the  Clerk  dispensed  with  the  necessity  of 
copying  the  volumnous  documents  offered  in  evidence. 

"  Jean  Baptiste  David  died  in  November,  1855,  while  Sheriff  of  the  parish  of 
St.  Landry.  In  the  year  1854,  on  the  8th  of  Angnst,  then  being  the  Sheriff,  he 
was  appointed  syndic  of  the  aforesaid  insolvent  estate,  and  continned  to  act  as 
such  to  the  period  of  his  death.  He  received  for  said  estate,  as  syndic,  $3,338  78, 
the  amonnt  charged  against  him  in  the  judgment  of  the  District  Coort  His 
estate  is  responsible  to  the  insolvent  estate  he  administered  for  this  sum.  L,  V. 
Ckachere,  the  appellant,  is  and  was,  at  the  time  of  filing  lis  opposition,  syndic 
of  said  insolvent  estate." 

It  appears  to  us,  that  the  Sheriff  acted  officially  when  he  acted  as  syndic  The 
appointment  is  conferred  upon  the  Sheriff  as  such,  and  because  he  is  Sheriff. 
The  parties  in  interest,  who  have  been  injured  by  his  acts  or  omlssioDS  as  Sheriff, 
have  the  right  to  avail  themselves  of  all  the  securities  furnished  by  his  official 
bond.  Under  the  law,  one  of  these  is,  (where  the  bond  has  been  recorded,) 
a  mortgage  upon  the  property  of  the  Sheriff  trom  the  date  of  the  r^:istiy. 
This  mortgage  is  for  the  protection  of  private  individiials  as  wdl  is  the  State. 
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Acts  of  1848,  p.  85-86,  sec.  1  ;  Phillips'  Dig.  p.  67  ;  Tucker  v.  Bobo,  Sheriff,  11 
An.  611. 

The  date  of  the  registry  of  the  SheriflF*s  bond  does  not  appear.  The  appel- 
lant can  onlj  be  allowed  a  mortgage  from  the  date  of  David*s  appointment  as 
pyndic. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  amended,  so  as  to  award  said  L.  V.  Chachere,  Sheriff,  a  legal 
mortgage  for  said  sum  of  $3,338  78,  upon  the  immovables  and  slaves  of  said  de- 
ceasoil.  and  the  proceeds  thereof,  to  date  from  the  8th  day  of  August,  1854,  and 
that  he  be  paid  accordingly ;  and  that  the  judgment  of  the  lower  court,  so 
amended,  be  affirmed  ;  the  appellees  paying  the  costs  of  the  appeal. 


G.  W.  Johnston  v,  James  Pike. 

When  it  is  shown  that  the  wife  has  dlflptMod  uf  pro|>crt3'  boluuging  to  the  commnnlty,  for  the  parpoM 
of  procuring  the  neoesi  tries  of  lire  for  heraoir  and  chlKiren,  which  her  husband  tailed  to  famish 
them  with,  his  authoriz itloo  to  her  to  Si;ll  will  be  pre«>mied,  under  the  provJtioos  of  Article  1779  <^ 
the  Civil  CiKle. 

The  riyht  oftho  wife  in  this  re«pxi  I*  oxtremMy  limifMl.  sine-*  the  huaiNi^rs  anthorlzatlon  is  only  im- 
plied in  contracts  entered  into  by  her  to  procure  tiie  necessaries  of  life,  and  only  when  bis  neglect 
to  suppiy  them  gives  rise  to  timt  emergency. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Martin,  Voorhies,  J. 
DeBlanc  &  Fustliet't  for  plaintiff  and  appellant.    E,  Simorif  for  defendant 

TooBHiss,  J.  This  is  contest  for  the  ownership  of  a  mare  named  Jewelt  the 
defendant  setting  up  title  from  the  plaintiff  himself,  through  a  purchase  from  the 
latter's  wife. 

The  question  resolves  itself  into  one  of  authorization  from  the  husband  to  the 
wife,  under  the  provisions  of  Art.  1779  of  the  Civil  Code.  It  is  there  said  : 
That "  the  authorization  of  the  husband  to  the  commercial  contracts  of  the  wife, 
is  presumed  by  law,  if  he  permits  her  to  trade  in  her  own  name ;  and  to  her  con- 
tracts for  necessaries  for  herself  and  family,  when  he  does  not  himself  provide 
them"  The  parties,  however,  disagree  upon  the  interpretation  of  the  Article 
above  quoted. 

The  evidence  shows  the  necessitous  circumstances  of  Mrs.  Johnston  and  of  the 
children  under  her  care ;  that  she  sold  the  mare,  Jeioel,  to  the  defendant  for  a 
valuable  consideration,  for  the  purpose  of  providing  for  their  support,  education 
and  maintenance ;  that  the  proceeds  of  the  sale  were  accordingly  applied.  On 
the  other  hand,  the  plaintiff  did  not  furnish  them  the  necessaries  of  life,  and  they 
were  left  to  shift  for  themselves.  It  is  true  that,  at  the  time,  there  were  several 
suits  pending  between  the  husband  and  wife,  in  one  of  which,  the  parties  claimed 
mutually  a  separation.  But  this  did  not  dispense  the  plaintiff  from  providing 
for  the  support  of  his  wife  and  family,  until  the  termination  of  the  litigation. 
Had  he  shown,  however,  that  he  had,  if  not  furnished,  at  least  endeavored  to  fur- 
nish them  the  necessaries  of  life,  he  would  be  entitled  to  relief.  This  silence  and 
inaction  in  this  matter,  must  be  taken  as  a  tacit  authorization  to  the  contracts 
of  his  wife  for  necessaries. 

The  plaintiff  admits  that  the  wife  has  the  right  to  purchase  the  necessari^ 
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joHxsrox       but  not  to  dispose  of  property  belonging  to  her  husbund  or  to  the  commiuiity,  for 
Pin.         the  purpose  of  accomplishing  this  object    As  the  property  sold  belong  to  the 
community  existing  between  the  plaintiff  and  his  wife,  our  remarks  wUl  be  limited 
to  the  disposal  of  community  property  by  the  wife. 

The  text  speaks  generally  of  contracts  for  necessaries^  and  does  not  limit  the 
wife  to  a  mere  purchase  of  necessaries.  It  may  very  well  happen  that,  in  order 
to  procure  them,  she  may  be  compelled  to  pledge  movable  property ;  nay,  the 
sale  of  such  movables  may  be  the  only  way  by  which  she  could  procure  where- 
with to  purchase  the  necessaries  of  life. 

It  cannot  be  said  that  the  wife  and  the  children  must  starve  and  remain  with- 
out the  other  necessaries  of  life,  or  trust  to  the  cold  charities  of  the  world,  rather 
than  dispose  of  some  movables  belonging  to  the  community  of  which  she  is  a 
partner.  Conceding  the  necessity  of  a  pledge  or  sale  of  property  by  the  wife,  in 
order  to  procure  the  necessaries  of  life  for  herself  and  children,  and  the  failure  of 
the  husband  to  furnish  them  to  his  family,  his  authorization  would  be  presumed. 

Nor  does  this  view  of  the  case  put  the  whole  property  of  the  community  to 
the  mercy  of  the  wife,  as  contended  for  by  the  appellant's  counsel ;  the  right  of 
the  wife  is  extremely  limited  in  this  respect,  since  the  husband's  authorization 
would  be  implied  only  to  contracts  to  procure  the  necessaries  of  life,  and  not 
beyond  that  emergency.  Thorn  v.  Egan  et  al,  3  Rob.  329  ;  Deslix  v.  /oik,  6 
Rob.  293. 

Judgment  affirmed. 

Merrick,  C.  J.  I  do  not  think  the  plaintiff  equitably  entitled  to  recover,  with- 
out tendering  to  the  defendant  the  amount  which  he  has  paid  for  his  benefit.  On 
this  ground,  I  concur,  with  some  hesitation,  in  the  decree. 

Land,  J.,  was  not  present  at  the  decision  of  this  case. 


14    7« 

48    417 


Edward  C.  Gardiner  v.  Jeax  B.  Thibodeatt. 

In  an  action  for  trespass,  tbe  defendant  cannot  put  the  plaintiflT  upon  proof  of  title  ;  potscvslOD  alOD«  ia 
sufficient  to  support  the  action. 

Tbe  law  does  not  Justify  any  one  in  killing  a  slave,  while  in  the  act  of  committing  a  theft  oo  hte  prem- 
ises ;  and  any  person  so  killing  a  slave  will  be  bound  to  the  owner  for  his  value. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry,  Marfel,  J. 
P.  D.  Hardee^  for  plaintiff  and  appellant.     C.  if.  <§  £.  Mouton,  for  defen- 
dant. 

Merrick,  C.  J.  This  suit  is  brought  to  recover  the  value  of  a  slave  allied 
to  have  been  killed  by  the  defendant. 

There  was  a  verdict  of  the  jury  and  judgment  of  the  court  in  favor  of  the  de- 
fendant, and  plaintiff  appeals. 

There  are  some  bills  of  exception  taken  to  the  charge  of  the  Judge  to  the  jury. 
As  we  shall  dispose  of  this  case  upon  the  testimony,  we  do  not  feel  called  upon 
to  express  an  opinion  upon  the  bills  of  exception. 

The  proof  is  clear,  that  the  defendant  killed  the  slave  Charles,  as  alleged  in  the 
petition.    Defendant  denies  that  he  is  liable,  Ist,  because  the  plaintiff  has  not 
shown  that  he  was  the  exclusive  owner  of  the  slave ;  and  2dly,  because  the  de- 
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fendant  was  a  freeholder,  and  having  ordered  the  slave  to  stop,  he  was  justified  in       Gabdiske 
shooting  him  for  neglecting  so  to  do.  tkiboobau. 

I.  The  plaintiff  was  in  possession  of  the  slave  as  owner.  The  defendant  (if  his 
act  were  without  justification)  is  a  trespasser.  He  cannot,  therefore,  put  the 
plaintiff  upon  proof  of  title.    2  An.  224 ;  6  L.  R.  559. 

II.  'Jlie  slave  was  shot  within  the  inclosures  around  defendant's  dwelling-house. 
His  reasons  are  given  by  the  witnesses  as  follows,  viz  : 

B,  SimmSt  (who  was  present  while  the  body  of  the  negro  was  lying  outside 
defendant's  premises,)  asked  defendant  who  hail  killed  the  negro?  He  says  "  De- 
fendant stated  that  he  had."  When  asked  "  what  it  was  for,"  he  answered  "  that 
he  had  found  the  negro  on  his  premises,  stealing  chickens ;  that  he  would  kill  any 
negro  or  any  white  man." 

Defendant  told  the  witness,  Gardiner^  '*  that  he  had  hallooed  to  the  boy  to 
stop ;  that  the  boy  continued  to  run,  and  then  it  was  that  he  shot." 

Leoti  TkibodeaUf  defendant's  witness,  says  that  defendant  told  him  *'  that  the 
boy  was  in  his  yard,  under  the  gallery  of  an  out-house,  and  the  boy  upon  perceiv- 
ing him  had  run ;  that  he  had  stopped  once,  and  the  negro  still  running,  he  had 
shot  him.  Starting  from  the  corner  of  the  yard  fence,  the  negro  fell  16  yards 
from  the  fence.  There  were  chicken  feathers  from  the  yard  to  the  place  where 
the  negro  was  lying." 

This  view  which  the  defendant  has  taken  is  doubtless  the  most  favorable  which 
can  be  put  upon  his  actions.  Does  it  amount  to  a  justification,  he  being  a  free- 
holder ? 

The  law  on  this  subject,  as  it  now  stands,  is  as  follows  : 

**  It  shall  be  lawful  to  fire  apon  runaway  negroes,  who  may  be  armed,  when 
pursued,  if  they  refuse  to  surrender."    Acts  1857,  p.  233,  sec.  41. 

It  is  proved  that  a  knife  was  found  in  the  pocket  of  his  coat  after  the  body  of 
the  negro  was  removed  to  the  residence  of  the  plaintiff.  The  coat  was  lying  at 
the  feet  of  the  boy,  and  the  knife  was  a  butcher  knife,  six  or  seven  inches  long. 
This  does  not  bring  the  case  within  the  statute.  The  defendant  did  not  pretend 
(as  we  have  seen),  that  he  killed  the  slave  because  he  was  a  runaway  and  armed, 
bat  because  he  was  stealing  his  chickens,  and  run,  and  did  not  stop  when  com- 
manded. If  it  be  assumed,  that  the  negro  had  his  coat  on  when  he  was  stealing 
the  chickens,  and  the  knife  was  in  the  pocket,  the  defence  still  fails,  because  it  is 
not  shown  that  the  slave  was  a  runaway.  So  far  from  being  a  runaway,  the  proof 
makes  it  sufficiently  certain  that  he  was  out  for  no  other  purpose  than  that  of 
stealing  chickens ;  two  of  which  were  found  by  his  house.  The  proof  shows,  that 
he  was  addicted  to  theft ;  but  there  is  none  tending  to  show  that  he  was  a  run- 
away. Our  law  does  not  justify  the  killing  of  any  one  for  a  theft,  and  the  defen- 
dant is  left  without  sufficient  justification.  McCutcheon  v.  Angehj  ante,  p.  34, 
3  An.  132. 

There  is  much  difference  in  the  estimates  of  the  value  of  the  slave.  Plaintiff's 
witnesses  place  his  value  at  91800 ;  defendant's  at  $500.  We  will  assume  the 
medium,  viz,  $1150. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  we  do  now  order,  adjudge  and 
decree,  that  the  plaintiff  do  recover  and  have  judgment  against  the  defendant,  for 
the  sum  of  eleven  hundred  and  fifty  dollars,  and  costs  of  both  courts. 
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Alpheus  L.  Tucker  v.  Theodule  Carlix  &  Wife. 

The  ro<>9  of  rouDsjl  emplo.vei  by  the  wife  to  pnn^rute  a  suit  for  a  divorce  and  a  partttkm  of  tbe  com- 
miinity  proiierty,  must  bo  paid  by  her  out  of  her  soiwrate  e»tate  ;  the  community  canoot  be  held 
liable  for  them. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Mary.  FoorAtes,  J. 
R.  N,  McMillan,  for  plaintiff.    J,  G.  Olivier  and  W.  Gibbon,  for  defendant 
and  appellant. 

Merrick,  C.  J.  This  is  a  suit  iitstitated  by  the  plaintifT  to  recover  the  som 
of  one  thousand  dollars  for  counsel  fees  and  professional  services  rendered  by  the 
plaintiff  to  the  defendant,  Henrietta  Trowbridge,  wife  of  defendant,  CaWtn,  in  the 
prosecution  of  a  suit  against  her  husband  for  divorce,  the  custody  of  the  children, 
and  a  partition  of  the  effects  of  the  community,  and  services  in  the  defence  of  a 
suit  for  a  divorce  brought  by  Carlin  against  his  wife.  See  case  of  7roic6nWg< 
V.  Carlin,  12  An.  882. 

There  was  judgment  in  the  District  Court  against  the  defendants  jointly, 

Carlin  alone  appeals. 

The  value  of  the  services  are  not  questioned.  The  appellant,  however,  con- 
tends, that  as  these  services  were  rendered  the  wife  alone,  they  ought  to  be  paid 
out  of  her  separate  estate,  and  not  out. of  the  community. 

On  the  other  hand,  it  is  contended  that  the  debt  was  contracted  during  tlic 
existence  of  the  community,  and  is,  therefore,  a  debt  of  the  community.  His 
counsel  cites  Art  2372  of  the  Civil  Code,  which  declares  that  "  the  debts  cod- 
tracted  during  the  marriage  enter  into  the  partnership  or  community  of  gains, 
and  must  be  acquitted  out  of  the  common  fund,  whilst  the  debts  of  both  husband 
and  wife  anterior  to  the  marriage  must  be  acquitted  out  of  their  own  personal 
and  individual  effects."  This  Article,  taken  literally,  and  without  reference  to 
other  provisions  of  law,  is  certainly  sufficiently  broad  to  maintain  plaintiff's  de- 
mand ;  but,  after  a  careful  consideration  of  the  subject,  we  are  induced  to  think 
that  the  defendant  cannot  be  held  responsible  for  this  debt. 

The  husband  is  the  head  and  master  of  the  community,  and  is  bound  for  the 
debts  of  the  community,  not  only  to  the  extent  of  its  effects,  but  to  the  extent  of 
his  separate  estate  and  entire  fortune.  Being  the  head  and  master  of  the  comnro- 
nity,  and  rigorously  bound  as  above,  the  law  has  given  him  absolute  control  over 
the  debts  and  contracts  of  the  community,  and  no  man  can  pretend  to  a  debt 
against  the  community,  or  even  against  the  separate  estate  of  the  wife,  in  virtue 
of  a  contract y  without  his  consent.  Crow  et  aL  v.  Slocomb,  11  Rob.  506.  It  is 
not  pretended,  that  any  such  assent  has  been  given  in  this  instance,  and  if  the 
plaintiff  is  entitled  to  recover,  it  is  not  in  virtue  of  an  express  contract  If,  there- 
fore, plaintiff  can  recover  of  the  community,  ii  is  by  reason  of  a  quasi  contract, 
and  the  benefit  which  the  community  has  derived  from  his  services.  C.  C.  2272 
ftud  2273« 

Jfrs.  Carlin,  it  must  be  observed,  does  not  apppeal.  Then  let  us  consider 
whether  plaintiff  can  recover  under  a  quasi  contract.  If  so,  he  has  managed  the 
business  of  tlie  community  as  a  negotiorum  gestor,  or  done  something  which  has 
been  of  advantage  to  it.    It  was  not  the  first,  for  be  was  acting  expressly  in 
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another  capacity,  that  of  attorney  and  coansellor  at  law,  and  directly  against        tvckbk 
the  wishes  of  the  head  of  the  community.    When  he  brong^ht  the  suit  for  a  par-        Caruk. 
tition  of  the  community  and  a  divorce,  he  was  not  benefiting  the  community,  but 
on  the  contrary,  he  was  endeavoring  to  injure  it,  by  putting  an  end  to  the  same. 
How,  therefore,  can  it  be  said,  that  he  has  benefited  the  community,  and  is, 
therefore,  entitled  to  compensation  out  of  it  ? 

There  are  many  debts  which  the  wife  is  obliged  to  pay  out  of  her  separate 
estate,  although  made  after  the  existence  of  the  community.  Such  are  cases 
where  improvements  are  made  upon  the  separate  property  administered  by  her, 
or  where  she  has  committed  a  tort,  for  which  she  is  liable.  8  An.  34.  The 
spirit,  therefore,  of  Article  2372  governs,  and  separate  debts  contracted  after 
the  marriage,  are  paid  in  the  same  mancer  as  those  contracted  before  the  mar- 
riage. 

Again :  the  fees  of  the  attorneys  may  be  assimulated  to  the  costs  in  this  class 
of  cases,  which,  where  the  wife  failed  in  her  action,  are  generally  decreed  against 
her  and  not  against  the  community.  11  Bob.  44.5  ;  1  An.  315  ;  5  An.  33  ;  6 
An.  262 ;  ibid,  403 ;  9  An.  283  ;  6  Rob.  38  ;  6  Rob.  135,  &c. 

If  she  can  be  made  responsible  for  the  costs,  in  like  manner,  she  may  be  re- 
sponsible for  the  services  of  her  attorneys,  rendered  without  contract.  For  the 
one  is  a  debt  contracted  during  the  existence  of  the  community,  as  well  as  the 
other. 

Again  :  no  man  ought  to  be  held  responsible  for  the  acts  of  another  done  to 
his  prejudice  and  against  his  will.  Thus  it  is  held  in  regard  to  the  negotiorum 
gestor,  that  the  latter  must  have  intended  to  act  in  the  interest  of  and  to  manage 
the  affairs  of  another  and  not  his  own,  and  the  management  must  have  been  use- 
ful at  the  time.    Mackeldey,  p.  238,  No.  499,  Brussels  ed.  1846. 

Now,  as  the  wife  may  repudiate  the  community  at  its  dissolution,  and  thus 
leave  its  debts  and  its  burdens  to  be  borne  and  discharged  by  the  husband  and 
bis  heirs,  she  ought  not  to  have  it  in  her  power  to  increase  the  Uabilities  of.  the 
same. 

^  It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  as  to  said  defendant,  P.  C.  Carlin,  and 
that  there  be  judgment  in  his  favor,  and  that  be  recover  his  costs  in  both 
courts. 


Jeremiah  Coluns  u  J.  W.  McDonald. 

A  Jadgxnent  by  default  taken  in  a  suit  on  a  note,  by  a  party  claiming  the  ownership  of  it  by  the  blank 
endorsement  of  the  payee,  does  not  reliove  the  plaintiflTfyom  the  necessity  of  proving  the  endorse- 
ment. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martd,  J. 
Swayze  d  Moore,  for  plaintiff.    John  E.  King,  for  defendant  and  appellant. 
Mebbick,  G.  J.    This  suit  was  brought  upon  a  promissory  note,  payable  to 
the  order  of  John  F.  Campbell,  through  whose  endorsement  plaintiff  daims  own- 
ership of  the  note. 
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CoLUM  Judgment  was  taken  by  default,  and  on  making  the  same  final,  plaintiff  offered 

McDonald,      the  note  in  evidenca,  but  failed  to  prove  the  signature  of  the  endorser. 

Defendant  appeals,  and  demands  a  reversal  of  the  judgment,  for  want  of  proof 
of  title  to  the  note. 

The  objection  is  well  taken.  The  judgment  by  default  docs  not  relieve  the 
plaintiff  from  proof  of  his  demand.  C.  P.  312.  He  has  not  proven  his  demand 
in  this  case  until  he  has  shown  that  he  has  acquired  title  to  the  note,  which  has 
not  been  done.  Johnson  v.  Duncan,  5  M.  361.  This  case  differs  from  that,  where 
the  defendant  has  answered,  and  is  presumed  to  be  present  at  the  trial.  Id  the 
latter  case,  if  he  does  not  object  to  the  admission  of  the  note  in  evidence,  on  the 
ground  that  the  signatures  of  the  endorsers  have  not  been  proved,  he  is  presumed 
to  waive  such  objection,  and  the  signatures  are  considered  as  admitted. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  this  case  be  remanded  for  a 
new  trial ;  the  plaintiff  paying  the  costs  of  the  appeal. 


State  v,  C.  Derosier  et  al. 

When  a  Judgment  or  forfeiture  has  boon  rondorod  on  a  bail  bond,  in  which  there  is  no  meoiioii  oT  uv 
offence  for  vrhich  the  principal  was  answerable,  and  it  does  not  appear  from  the  record  thai  ih«re 
was  any  indictment  against  him,  the  Judgment  will  be  reversed. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  JJforfe/,  J. 
P.  D.  Hardy,  for  the  State.    /.  E,  King,  for  defendants  and  appellants. 

YooRHiKs,  J.  This  is  an  appeal  from  a  judgment  of  forfeiture  of  a  bail  bond. 
The  error  assigned  by  the  appellant  is,  "  that  the  judgment  was  rendered  without 
evidence,  there  being  no  statement  of  facts,  no  indictment,  and  no  offence  men- 
tioned." 

On  a  perusal  of  the  bond,  we  find  that  there  is  no  mention  made  of  any  oifence 
for  which  the  defendant  was  answerable ;  and,  although  the  Clerk  certifies  that 
the  record  contains  all  the  documents  and  evidence  in  the  case,  yet  there  appears 
to  be  DO  indictment  against  the  appellant.    State  v.  Cooper,  3  An.  225. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  forfeiture  be  avoided 
and  reversed,  as  in  case  of  nonsuit. 
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WiiiiAMS  et  als.  V.  Close  et  als. 

WliCD  a  survey  is  ordered,  tbe  costs  of  making  it  must  be  taxed  with  those  of  the  suit,  and  paid  hj  the 
party  cast  in  the  action. 

On  the  dissolution  of  an  injunction,  the  Judge  may  allow  damages  to  the  amount  of  twenty  per  cent, 
on  the  Judgment  oi^oined,  without  proof. 

But  when  counsel  foes  are  proven  and  allowed ,  exceeding  twenty  per  cent. ,  the  Judge  cannot,  in  addi- 
tion to  such  allowance,  award  twenty  per  cent,  as  damages. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martd,  J. 
Swayze  eft  Moore,  for  plaintiffs.     T.  H,  Lewis  <ft  Porter,  for  intervenora. 
B,  F.  Linton,  for  defendant  and  appellant. 

Merrick,  C.  J.  A  judgment  of  the  District  Court  in  this  case  was  affirmed 
by  this  court  in  18.57.  See  12  An.  573,  578.  On  the  return  of  the  mandate  to 
the  lower  court,  an  execution  issued  for  the  costs.  The  present  proceeding  is  an 
injunction  against  the  Sheriff  and  plaintiffs,  to  enjoin  so  much  of  the  execution  as 
was  issued  for  the  costs  of  the  survey,  amounting  to  $449  08,  and  the  fees  of  one 
of  the  witnesses. 

The  injunction  was  dissolved,  with  twenty  per  cent,  damages,  eight  per  cent, 
interest,  and  fifty  dollars  special  damages  for  attorney's  fees. 

The  plaintiff  in  injunction  appeals. 

If  the  District  Judge  were  of  the  opinion  that  there  was  not  sufficient  time  to 
make  up  the  transcript,  he  could  make  the  appeal  returnable  to  the  next  follow- 
ing term  of  the  Supreme  Court. 

We  do  not  understand  counsel  for  appellant  to  complain  of  so  much  of  the 
judgment  as  allows  the  plaintiffs  the  costs  of  his  witness. 

As  to  the  survey,  it  was  ordered  by  the  District  Court,  notwithstanding  the 
opposition  of  the  defendant  The  costs,  therefore,  of  the  survey,  were  properly 
taxed  against  the  defendant  under  the  very  letter  of  the  statute  of  March  15, 
1855.  See  p.  467,  sec.  5.  It  is  enacted,  "  That  the  fees  chargeable  by  survey- 
ors shall  be  paid  by  the  parties  desiring  their  services ;  and  when  the  services 
shall  be  rendered  in  obedience  to  an  order  of  a  court,  in  a  suit  therein  depending, 
the  surveyor  shall  make  and  state  an  account  of  his  fees  for  such  services  written 
in  words  at  full  length  on  the  back  of  one  of  the  plats  returned  by  him  to  the 
court,  and  the  same  shall  be  allowed  in  the  bill  of  costs  to  be  against  the  losing 
party,  as  other  costs ;  but  when  it  shall  appear  that  the  survey,  or  any  part 
thereof,  was  made  at  the  instance  of  the  party  cast  in  the  suit,  so  mndi  of  said 
fees  as  accrue  on'  the  work  done  by  the  surveyor  for  such  party  shall  aot  be 
taxed."    See  also  Bullard  &  Curry's  Dig.,  p.  796. 

The  survey  in  this  case  was  made  at  the  instance  of  the  plaintiff  Ib  a  cause 
then  pending,  and  judgment  having  been  rendered  against  the  deCendant,  the  costs 
of  the  same  were  properly  taxed  to  be  paid  by  the  losing  party.  The  District 
Judge  having  determined  that  the  survey  was  necessary  in  the  original  suit,  bj 
ordering  the  same,  we  must  presume  that  it  was  useful  and  necessary  notwith- 
standing the  ancient  plats  on  file. 

It  is  contended  by  the  appellant,  that  the  judgment  is  erroneous  in  condemning 
bim  to  pay  fifty  dollars  special  damages,  and  twenty  per  cent  general  damages  OA 
the  amount  enjoined,  viz,  449  08. 
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WnxuKs  We  do  not  perceive  that  any  other  damages  have  been  proven  besides  the  at- 

CLoisr.  torney's  fees.  The  Act  of  1831,  reenacted  in  1855,  gives  the  court  power  to  ren- 
der judgment  ^*^for  not  more  than  twenty  per  cent,  damages^  unless  damages  to  a 
greater  amount  be  proved.'*    Acts  1855,  p.  325,  sec.  7. 

Interest  is  the  only  damages  allowed  by  law  for  delay  in  the  payment  of  money. 
C.  C.  1929.  The  court  cannot,  therefore,  in  general,  where  interest  is  allowed, 
presume  that  the  party  has  sustained  damages  to  a  greater  amount.  The  excep- 
tion to  this  general  rule  is  in  the  case  of  injunction,  where  the  court  may,  under 
the  statute,  award,  without  any  proof  whatever,  damages  to  the  amount  of  twenty 
per  cent,  on  the  amount  enjoined.  But  more  than  this  cannot  be  allowed  without 
proof. 

In  this  case,  the  attorney's  fee,  proven,  amounts  to  more  than  twenty  per  cent. 
damages,  [t  was,  therefore,  properly  allowed.  But  the  court  has  given  the  plain- 
tiff twenty  per  cent,  damages  in  addition.  This,  under  the  exposition  of  the 
statute  made  by  this  court,  as  well  as  by  the  language  of  the  law  itself,  seems  to 
be  erroneous.  See  Brown  v.  Lambeth,  2  An.  823  ;  Farrar  v.  New  Orleans  Gas 
Light  Company,  ib.  874. 

The  court  did  not  err  in  awarding  eight  per  cent,  interest  upon  the  amount  en- 
joined. This  part  of  the  original  judgment  did  not  bear  interest,  and  the  District 
Court  properly,  on  the  dissolution  of  the  injunction,  awarded  the  highest  rate  of 
conventional  interest    Acts  1855,  p.  325,  sec.  7. 

The  affidavit  for  an  injunction  was  sufficient. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  jndgroent 
of  the  lower  court  be  amended,  by  striking  therefrom  the  allowance  of  twenty 
per  cent  damages  on  the  amount  enjoined,  and  that  said  judgment  so  amended  be 
affirmed,  the  appellees  paying  the  costs  of  the  appeal. 


Jeaji  Jacques  Neveu  v.  H.  F.  Voorhies,  Sheriff,  et  al. 

CouDMl  fees  will  not  be  allowed  as  apocial  dunages  where  an  iqJUDctkm  is  maintained  against  a  sel&rv 
of  property,  and  tbe  case  Is  not  a  proper  one  for  the  allowance  of  vindictive  damages. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafayette,  MartelJ. 
C.  H.  <ft  E.  Mouton,  for  plaintiff  and  appellee.    M,  E,  Girard  and  J.  Bt- 
Blanc,  for  defendants  and  appellants. 

Buchanan,  J.  The  Sheriff  of  the  Parish  of  Lafayette  seized  and  advertiaed 
for  sale,  under  executions  in  several  suits  against  Neveu  <fe  Guidry,  "  all  the  right, 
title  and  interest  of  C.  Neveu  in  the  store  at  the  comer  of  Main  and  Lafayette 
streets,  carried  on  under  the  name  of  /.  /.  AWu." 

Jean  Jacques  Neveu  has  enjoined  the  sale,  and  claims  by  his  petition  one  thou- 
sand dollars  damages  from  the  Sheriff  and  the  seizing  creditors,  for  the  seizure. 
He  avers  that  his  son,  Christophe  Neveu,  on  the  13th  of  April,  1858,  instituted 
suit  against  him,  alleging  himself  to  be  part  owner  of  the  property  in  question, 
and  a  partner  with  petitioner  in  the  goods,  merchandise,  notes  and  accounts  be- 
longing to  the  store  mentioned  in  the  notice  of  seizure ;  and  claiming  an  undi- 
?idod  half  of  said  property  ;  that  on  the  same  day  of  the  institution  of  that  sui*, 
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the  petitioner  was  served  with  the  notice  of  seizure  as  above.  Petitioner  avers  Nbved 
that  he  is  sole  owner  of  the  aforesaid  store,  and  of  all  the  goods,  merchandise,  Voobhue. 
notes  and  accounts  appertaining  thereto,  and  that  the  said  Christophe  Neveu.  has 
no  right,  title,  nor  interest  in  said  property.  He  alleges  as  a  reason  for  bringing 
this  suit,  that  his  silence,  after  having  received  the  notice  of  seizure,  might  be 
construed  as  a  tacit  admission  on  his  part,  that  Christophe  Neveu  has  an  interest 
in  the  aforesaid  property. 

The  answer  of  the  defendants  pleads  that  Christophe  Neveu,  their  debtor,  as 
being  a  partner  in  the  late  firm  of  Neveu  &  Guidry,  is  really  and  truly  interested 
as  half  owner  and  partner  in  the  store  mentioned  in  the  petition,  and  in  the  mer- 
chandise and  business  contained  and  carried  on  in  said  store.  That  the  said  pro- 
perty has  been  put  and  held  in  the  sole  name  of  plaintiff,  Jean  Jacques  Neveu,  for 
the  purpose  of  defrauding  the  creditors  of  his  son  and  partner,  Christophe, 
Wherefore  they  pray  for  the  dissolution  of  the  injunction  herein,  with  damages. 

The  evidence  shows  that  the  house  and  lot  in  which  the  store  is  contained  were 
adjudicated  at  Sheriff's  sale  in  August,  1854,  to  Jean  Jacques  Neveu,  who  gave 
his  twelve  months  bond  for  the  price,  which  was  paid  by  him  at  maturity.  It  is 
also  shown  that  in  1853,  the  plaintiff,  who  previously  had  a  separate  store  in  the 
village,  (Yermillionville,)  moved  his  stock  of  goods  into  this  store,  then  occupied 
by  Neveu  dk  Ghudry,  who  about  the  same  time  retired  from  business,  and  the 
business  has  been  carried  on  in  the  sole  name  of  plaintiff  ever  since.  Many  wit- 
nesses have  been  examined  on  both  sides,  as  to  the  sayings  and  doings  of  the  par- 
ties ;  and  various  bills  of  exception  have  been  reserved  by  plaintiff  and  defendants 
to  the  admission  and  rejection  of  testimony  as  to  particular  facts ;  which  bills  we 
do  not  deem  it  necessary  to  pass  upon.  It  appears  that  Christophe  Neveu  has 
been,  with  some  intermissions,  actively  employed  in  the  store ;  and  that  he  has 
declared,  out  of  the  presence  of  his  father,  the  plaintiff,  that  he  had  an  interest  in 
the  store.  But  it  is  not  proved  that  the  plaintiff  has  ever,  either  directly  or  by 
implication,  admitted  the  existence  of  such  an  interest.  It  is  moreover  shown, 
that  plaintiff  exercised  the  control  of  a  master  and  owner  in  the  establishment,  to 
the  point  of  even  turning  Christophe  out  of  the  store  on  one  or  more  occasions. 

The  defendants  seem  to  have  been  afforded  every  facility  of  establishing  a  part- 
nership between  the  plaintiff  and  his  son,  and  of  establishing  an  interest  on  the 
part  of  the  latter  in  the  immovable  and  movable  estate  comprised  in  the  notice 
of  seizure ;  and  they  have  failed  to  do  so.  The  burden  of  proof  was  upon  them ; 
for  the  presumption  arising  from  possession  was  on  the  side  of  plaintiff.  And  as 
to  the  house  and  lot,  it  must  be  observed,  that  there  is  something  more  than  a 
mere  failure  of  proof  on  the  part  of  defendants ;  for  there  is  direct  proof,  on  the 
part  of  plaintiff,  of  the  purchase  in  his  name  at  Sheriff's  sale,  and  of  his  payment 
of  the  price.  The  bid  was  nuide,  it  is  true,  by  the  son ;  but  the  circumstances 
establish,  with  sufficient  distinctness,  that  he  acted  in  the  matter  as  agent  of  his 
father. 

Upon  this  state  of  facts,  we  conclude  that  the  injunction  was  properly  main- 
tained. But  we  disagree  in  the  allowance  of  three  hundred  dollars,  as  damages 
against  the  defendants,  being  for  counsel  fees.  Under  the  Acts  of  1831  and  1833 
the  practice  is  well  established  to  allow  attorneys  fees  as  special  damages,  in  case 
of  dissolution  of  injunction.  But  no  precedent  has  been  brought  to  our  notice,  of 
such  an  allowance,  in  case  of  the  injunction  being  perpetuated.  It  may  be,  that 
cases  could  be  found,  where  attorneys  fees  have  been  an  element  of  damages  for 
wrongful  seizures  of  property  of  a  party  for  the  debt  of  another  party.    But  this 
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Nbtut  is  not  a  case  of  that  kind.  The  plaintiff 's  store  has  not  been  seized,  bat  merdy 
the  right,  title  and  interest  of  another  person  in  that  store ;  and  if  that  eeizaie 
had  proceeded  to  a  sale,  the  purchaser  would  have  acquired  nothing  more  than  a 
right  of  action  against  plaintiff,  to  establish  the  extent  of  such  right,  title  aod 
interest  And  this  is  not  a  case  for  the  allowance  of  vindictive  damages ;  for  the 
defendants'  proceedings  in  the  premises,  which  gave  rise  to  this  action,  are  clearly 
not  malicious,  and  were  based  upon  probable  cause. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court, 
so  far  as  it  has  perpetuated  the  injunction  herein  issued,  be  affirmed ;  that  bo  far 
as  it  allows  damages  to  plaintiff,  it  be  reversed ;  and  the  claim  of  plaintiff  for 
damages  is  rejected.  It  is  decreed,  lastly,  that  defendants  pay  costs  of  the  court 
below ;  and  that  plaintiff  and  appellee  pay  costs  of  appeal. 

YooRHiEs,  J.,  recused  himself  in  this  case,  on  account  of  relatiODship  to  one  of 
the  parties. 
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Widow  and  Heirs  of  George  King  v.  P.  0.  Wartelle. 

The  action  of  one  partner,  or  his  representative,  against  the  other  partner,  for  an  account,  is  prescnbed 
in  ten  years  after  the  dissolution  of  the  partnership.  The  amendment  of  a  petition  for  an  aoooaat 
by  praying  for  a  partition  of  property  held  in  common  between  the  partners,  is  allowable. 

The  moaning  of  Article  2861  of  the  Civil  Oode  is,  that  the  rales  of  partition  among  heirs,  apply  to  pir- 
titions  among  partners ;  not  that  the  roles  governing  the  action  of  partition  among  heirs,  applj  to 
all  actions  which  may  be  exercised  by  one  partner  against  another. 

When  the  action  is  one  for  partition  of  property,  and  the  liquidation  of  partnership  aflairs,  the  •ettl^ 
ment  of  the  accoants  being  an  incident  to  the  partition,  the  prescription  of  thirty  years  only  isappl}- 
cable  to  the  case. 

An  opposition  to  the  report  of  aaditors,  must  specially  mention  the  items  of  credit  ot^ected  to. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel  J. 
T,  H.  Lewis  S  Porter ^  for  plaintifife  and  appellants.    /.  G.  Olivier  ^C.JL 
Muutont  for  defendant. 

BucHAyAN,  J.  The  late  George  King  and  the  defendant,  on  the  13th  of  May. 
1829,  entered  into  a  partnership,  "  in  the  business  of  cultiyating  cane  and  makiog 
sugar." 

The  contract  of  partnership  was  in  the  form  of  an  authentic  act,  and  stipu- 
lated : 

1st.  That  certain  lands  particularly  described,  belonging  to  the  parties  either 
jointly  or  individually,  should  be  "  employed  in  cultivation  for  the  use  of  the  said 
copartnership,  so  long  as  it  shall  continue  to  exist.'' 

2d.  That  the  parties  should  "  each  furnish  an  equal  force  of  slaves  for  the  pur- 
pose of  cultivating  and  carrying  on  said  busmess,  the  said  slaves  to  be  at  the  risk 
of  their  respective  owners." 

3d.  That  expenses  for  buildings,  &c.,  should  be  equally  borne,  and  the  build- 
ings, &C.,  so  bought  and  constructed,  should  be  common  property. 

4th.  Advances  in  cash,  made  by  either  partner,  to  be  reimbursed  out  of  the 
proceeds  of  the  next  crop  ;  or  if  not  then  reimbursed,  for  want  of  means,  to  have 
an  interest  of  ten  per  cent 
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5th.  "  At  the  end  of  every  year,  or  when  the  crop  shall  have  been  disposed  or,  Krao 

and  the  expenses  paid,  the  net  proceeds  shall  be  divided,  equally,  between  the  said      WAmisLut. 
partners." 

The  last  crop  made  for  the  accoont  of  the  partnership  npon  the  land  described 
in  the  first  Article  of  this  contract  of  partnership,  was  so  made  in  the  year  1839. 

In  the  month  of  February,  1840,  George  King,  having  purchased  a  tract  of 
land  in  the  Bellevue  prairie,  of  one  Gray,  removed  all  the  slaves  belonging  to 
him,  from  the  plantation  cultivated  in  partnenhip  by  himself  and  defendant,  to 
the  tract  of  land  thus  purchased,  and  put  an  end  to  the  partnership. 

George  King  died  in  November,  1850 ;  and  in  Oct.,  1851,  bis  heirs  bring  this 
Bait  against  the  defendant,  for  '^  a  fall  and  complete  account  of  bis  administration 
of  the  affairs  of  the  said  partnership,"  and  pray  *'  that  he  be  condemned  to  pay 
to  plaintiff  such  sum  as  he  may  be  found  to  owe,  on  a  &ir  settiement  of  the 
partnership  accounts." 

The  defendant  pleads  the  prescription  of  ten  years  to  this  action ;  and  the  plea, 
in  our  opinion,  is  well  taken.  The  partnership  was  dissolved  more  than  ten  years 
previous  to  the  institution  of  this  suit ;  and  the  action  of  one  of  the  partners,  or 
his  representatives,  against  the  other  partner,  for  an  account,  and  for  the  balance  re- 
sulting from  such  an  account,  is  a  personal  action,  which  is  prescribed  in  ten  years. 

All  the  parties  are  residents  of  the  parish  of  St.  Landry.     0.  C.  3508. 

After  the  plea  of  prescription  was  filed  in  the  cause,  the  plain1i£&  filed  an  amended 
petition,  with  leave  of  court,  praying  for  a  partition  of  the  undivided  tracts  of 
land,  and  other  undivided  property  held  in  common  by  the  parties,  under  their 
contract  of  partnership. 

The  defendant  excepted  to  this  amendment  as  altering  the  nature  of  the  de- 
mand. The  District  Court  overruled  the  exception  ;  and  the  defendant,  under 
reservation  of  his  exception,  answered  the  amended  petition,  assenting  to  the  par- 
tition of  two  tracts  of  land,  which  he  averred  to  be  the  only  property  of  the  par- 
ties still  remaining  undivided. 

While  we  concur  with  our  brother  of  the  District  Court  in  allowing  the  amend- 
ment offered  by  the  plaintiff,  for  the  reason,  that  there  is  nothing  in  it  inconsis- 
tent with  the  original  petition,  we  cannot  g^ve  it  the  effect  which  the  learned  coun- 
sel of  plaintiff  claim  for  it,  of  absorbing,  as  it  were,  the  original  action,  and 
giving  to  that,  a  vitality  beyond  the  limit  assigned  to  it,  by  the  Article  of  the 
Code  above  quoted. 

The  Article  2861,  upon  which  the  plaintiffs  rely,  does  not  say,  that  the  action 
for  the  settlement  of  partnership  accounts,  is  governed  by  the  same  rules,  as  the 
action  of  partition  of  inheritances  among  heirs. 

That  Article,  which  is  the  last  in  the  title  of  "  partnership"  in  the  Code,  reads 
as  follows : 

"  The  rules  concerning  the  partition  of  inheritances,  the  manner  of  making 
such  partition,  and  the  obligations  which  result  from  the  same  between  heirs,  ap- 
ply to  partners." 

The  meaning  of  the  legislator  is,  obviously,  that  the  rules  of  partitions  among 
heirs,  apply  to  partitions  among  partners ;  not  that  the  rules  governing  the  action 
of  partition  among  heirs,  apply^  to  all  actions  which  may  be  exercised  by  one 
partner  against  another. 

The  judgment  of  the  District  Court  rejects  the  action  of  plainti£&  for  a  settle- 
ment of  partnership  accounts ;  and  sustains  that  for  a  partition  of  the  property 
remaining  undivided  between  the  partners. 

Digitized  by  VjOOQ IC 


143  SUPREME  COURT  OF  LOUISIANA. 

Kn«  For  the  reasons  above  given,  the  jadgment  appealed  from  is  affirmed.    And  it 

w^BXEUM.      is  further  decreed,  that  plaintiff  and  appellants  pay  the  costs  of  appeal. 


Same  Case — On  a  Re-heabing. 

Merrick,  C.  J.  On  a  reconsideration  of  this  case,  we  are  still  of  the  opinion 
that  the  amendment  of  plaintiffs'  petition  was  properly  allowed.  Indeed,  the  de- 
fendant's coonscl  admits  that  there  was  no  inconsistency  between  the  two  de- 
mands. In  the  settlement  of  partnership  accounts,  it  may  frequently  happen 
that  each  partner  is  indebted  to  the  partnership  for  the  sums  withdrawn ;  each 
may  have  in  his  possession  funds  received,  and  there  may  be  assets  on  hand. 

In  such  case,  if  one  partner  call  upon  the  other  for  an  account,  it  is  evident 
that  judgment  ought  not  to  be  rendered  in  favor  of  such  plaintiff,  for  one-half  of 
what  such  defendant  may  owe  the  partnership,  but  only  for  such  balance  as  may 
be  due  on  the  partition  after  the  plaintiff  has,  himself,  accounted  for  what  he  has 
received  and  what  he  owes.  Thus  we  said,  in  the  case  of  PrcUt  v.  McHaUon^  11 
An.  265,  that  a  several  judgment  against  one  in  favor  of  other  individoal  partr 
ners,  should  not  be  rendered,  where  there  are  available  partnership  assets,  by 
which  the  amounts  received  by  the  partners  can  be  readily  equalized.  The  amend- 
ment, then,  was  properly  allowed,  as  it  tended  to  a  complete  liquidation  of  the 
partnership.  When  the  amendment  was  once  allowed,  it  formed  a  part  of  the 
pleadings,  and  plaintiffs'  demand  was  precisely  what  it  would  have  been,  had 
plaintiffs'  original  and  amended  petition  been  filed  at  the  same  time.  See  3  Mart 
40,  41. 

The  action  is  then  one  for  partition  and  the  liquidation  of  partnership  afiairs. 
The  prescription  of  this  action  is  thirty  years.    C.  C.  2861, 1227, 1228, 1229. 

The  settlement  of  the  account  of  the  partners  is  but  an  incident  to  the  parti- 
tion, precisely  as  the  recovery  of  the  rents  and  revenues  is  an  incident  to  the  ac- 
tion of  revendication  of  real  estate.  The  defendant  may  be  an  usurper  and  a 
possessor  in  bad  faith,  yet  the  prescription  of  one  year  will  not  bar  the  action  for 
the  rents  and  revenues,  as  an  incident,  to  the  petitory  action.  3  Toul.  72 ;  6 
Saugrey,  248-251,  Berlin  ed. 

So,  here,  the  settlement  of  the  accounts  is  an  incident  to  the  partition,  and 
without  the  same,  there  can  be  no  equality  in  the  partition.  C.  C.  1279,  1280, 
1281.    Mackeldy  says : 

"  Loequ'une  succession,  ou  un  objet  particulier,  fait  Tobjet  de  la  communaati, 
chaque  co-heritier  ou  co-proprietaire  a  le  droit  d'intenter  contre  Tantre  une  action 
en  partage  ;  le  co-heritier  ou  le  co-proprietaire  qui  ju8que-l&  a  administre  la  sao- 
cession  ou  la  chose  commune  eat  tenu  de  rendre  compte  de  sa  gestion  et  de  par- 
tager  proportionelleraent  avec  les  autres  tout  ce  qu'il  a  acquis."  Brussels  ed.  1846, 
p.  239,  sec.  503,  No.  2,  Partie  Speciale;  see  also  Dig.,  lib.  10,  t  2,  lex.  19 ; 
Dig.  10,  t.  3,  lex.  20. 

The  point  was  also  decided  by  this  court  in  the  case  of  AUcen  v.  OgUvie,  12 
An.  354,  wherein  it  was  held,  that  the  plea  of  prescription  of  ten  years  did  not 
apply. 

This  brings  us  to  the  consideration  of  the  case  on  the  merits,  and  it  is  pre- 
sented as  follows : 

''  On  the  5th  of  June,  1852,  upon  motion  of  the  plainti£^  and  without  objection 
from  defendant,  the  settlement  of  the  accounts  between  the  parties,  was  referred  to 
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auditors,  who  qualified  according  to  law,  and  on  the  25th  of  October  of  the  same  ^^^ 

year,  notified  the  plaintiffs  and  defendant  thUt  they  woald,  on  the  29th  inst.,  fol-      Wartkujb 
lowing,  enter  upon  their  investigation. 

"  On  the  14th  of  August  of  the  next  year,  (1853,)  the  auditors  made  their  re- 
port, establishing  from  the  exhibits  before  them,  a  balance  in  favor  of  the  plain- 
tiffs, up  to  the  Ist  of  August,  1841,  of  S4,996  60. 

"  This  report  did  not  include  the  value  of  the  movables  and  immovables  held 
jointly  and  left  in  indivision,  or  the  account  since  pleaded  by  the  plaintiffs. 

**  On  the  13th  of  December,  1854,  the  plaintiffs  filed  their  motion  to  amend  the 
report  of  the  auditors,  praying  to  be  allowed  as  credits  the  amount  of  an  account 
for  advances  made  the  partnership  in  1828,  of  ^2,095  50,  with  interest  thereon, 
as  stipulated  in  the  articles  of  co-partnership,  and  that  all  the  sums  claimed  by 
the  plaintifls  in  this  suit,  and  not  credited  by  the  auditors,  be  allowed.  With 
these  amendments,  they  pray  the  homologation  of  the  report,  and  that  the  defen- 
dant be  cited  to  show  cause  why  it  should  not  be  homologated  accordingly. 

"On  the  16th  of  May,  1856,  the  defendant  answered  the  rule  by  denying  all 
the  allegations  alleged  in  the  motion  for  the  amendment  of  the  report ;  and  for 
cause  why  it  should  not  be  homologated,  plead  : 

"  First.  That  the  auditors  have  adopted  the  first  day  of  April  of  each  year  as 
the  period  from  which  to  compute  the  intere^,  when,  by  the  terms  of  the  con- 
tract, the  settlement  was  to  be  made  at  the  end  of  each  year,  or  after  the  sale  of 
the  crop ;  and  that  the  interpretation  thus  given  to  the  act  by  the  auditors  is  in 
direct  violation  of  the  construction  put  upon  it  by  the  parties  themselves. 

"  Secondly.  That  said  auditors  have  allowed  interest  to  the  defendant  on  the 
balance  due  him  annually  from  the  first  day  of  April  of  each  year  ;  when  under 
the  articles  of  co-partnership,  as  understood  by  the  parties  themselves,  interest 
was  due  him  from  the  date  of  the  advances. 

"  Thirdly.  The  auditors  have  allowed  interest  to  the  plaintiffs  on  the  partnership 
fiinds,  or  proceeds  of  the  sale  of  the  crops,  from  the  first  of  April  of  each  year, 
when  by  the  terms  of  the  contract  no  interest  was  due  or  would  be  allowed  on 
these  funds  ;  but  interest  was  due,  and  only  could  be  allowed  by  one  partner  to 
the  other  out  of  his  individual  funds,  and  that  in  point  of  fact  no  funds  remained 
in  the  coffers  of  the  partnership  at  the  end  of  any  one  year. 

"  Fourthly.  That  there  is  error  in  striking  out  of  the  account  of  the  defendant 
the  price  of  slave  Charles,  purchased  at  the  succession  sale  of  Washington  Butler, 
which,  with  another  slave,  Simon,  purchased  on  the  18th  of  May,  1835,  were 
bought  on  account  of  the  partnership,  though  the  titles  to  them  were  taken  in 
the  individual  name  of  defendant.  That  immediately  after  the  dissolution  of  the 
partnership,  a  division  of  the  property  susceptible  of  a  partition  in  kind  having 
been  effected,  the  late  Judge  King  took  the  boy  Simon,  and  defendant  the  slave 
Charles.  That  King  subsequently  sold  Simon  to  Wikoff,  and  concluded  with  a 
prayer  for  the  rejection  of  the  plaintiffs*  demand  ;  that  the  report  of  the  auditors 
be  set  aside ;  that  the  errors  here  complained  of  be  corrected  by  the  court,  or 
that  the  report  be  resubmitted  to  the  auditors  for  correction  ;  and  again  reite- 
rates hii  plea  of  prescription." 

It  is  thus  seen  that  the  whole  controversy  is  confined  to  the  objections  of  the 
parties  to  the  auditors'  report. 

I.  Plaintiffs  claim  that  the  report  of  the  auditors  should  be  amended,  by  al- 
lowing the  plaintiffs  credit  for  82,095  50,  and  ten  per  cent,  interest  thereon  from 
1829  until  the  present  time.    There  is  much  uncertainty  in  the  testimony  on  this 
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^^         brandi  or  the  ease,  and  we  are  Dot  disposed  to  disturb  tbr  apoditors^  xeport  isthiii 
Wabrllf.       particular. 

II.  The  second  objection  of  plaintiffs'  couosd  to  the  aoifitors'  account,  is  too* 
general  If  any  items  of  credit  have  not  been  allowed,  they  should  be  specially 
mentioned  in  the  motion  to  amend,  or  in  the  opposition  to  the'  report ;  otherwiaer 
the  report  of  auditors  would  be  of  little  or  no  assistance  to>  the  court  in  the  in* 
vestigation  of  a  case. 

III.  The  defendant  objects,  that  the  auditors  have  assanied  the  first  of  Apriir 
instead  of  the  first  of  January,  as  the  period  at  which  tber  accouDto  were  to  be 
settled  and  the  interest  calculated.  The  difference  in  the  lesult  wodd  heso  ior 
considerable  as  to  make  the  change  a  matter  of  but  little  importance.  Probably 
it  would  not  benefit  the  defendant  at  all,  and  would  require  a  new  referenoe  to 
auditors  to  make  the  calculations.  The  first  of  January  is  not  absolutely  fixed 
by  the  contract  as  the  period  for  such  calculations,  but  it  is  in  the  alternative,  and 
the  period  when  the  crops  are  sold  and  the  expenses  paid  i»  ailso  mentioned  it 
the  contract  The  auditors  assumed  the  first  day  of  April  as  that  period,  wd 
we  cannot  say  that  the  contract  did  not  authorize  them  so  to  dot 

IV.  The  defendant  complains  that  he  has  been  allowed  advances  only  fromtfe 
first  day  of  April  of  each  year,  instead  of  the  date  at  which  they  were  made;  It 
appears  by  the  fourth  clause  of  the  contract,  that  it  was  when  the  advance?  ex- 
ceeded the  crop,  that  they  were  to  bear  interest,  otherwise,  the  partner  advanciJDp' 
received,  annually,  his  disbursement,  at  the  same  time  that  he  wiAh^rew  hisshaie 
of  the  net  proceeds  of  the  crop.  Thus,  it  seems,  that  the  partner  advancing,  was 
to  v/ait  until  this  period,  before  he  could  require  the  interest  to  be  stated. 

V.  It  is  objected,  that  the  plaintiff*  ought  not  to  have  beeo  allowed  iirterest 
from  the  first  of  April  of  each  year,  on  his  portion  of  the  proceeds  of  the  cro^ 
such  year  ;  and  that  in  point  fact,  no  funds  remained  in  the  cofiEers  of  the  paiV 
nership  at  the  end  of  any  one  year.  The  defendant  has  claimed  infceiest  at  tke 
rate  of  ten  per  cent,  per  annum,  for  his  advances  and  for  sums  iodividaaUy  foi- 
nished  the  deceased,  George  King.  While  availing  himself  of  the  stipulatioos  of 
the  act  of  partnership,  he  has  no  reason  to  complain  of  the  apptication  of  ths- 
same  rule  to  himself^ 

This  construction  of  the  contract  appears  reasonable  and  rfuydd  bind  him. 
He  controlled  the  funds  of  the  partnership  and  received  the  sanoei  Whilst  he  t» 
entering  up  charges  against  his  co-partner,  for  principal  and  ten  percent  intereBtr 
he  must  ailow,  as  a  credit  under  the  contract,  the  funds  which  hia  partner  is  eii> 
titled  to  withdraw,  and  which  he  chooses  to  manage  for  the  benefit  of  the  part- 
nership affairs.    They  may  well  be  considered  advances  when  so  detained. 

y  L  The  auditors  do  not  appear  to  have  erred  in  refusing  the  defendant  credit 
for  the  price  of  the  slave  Charles.  Judge  King^  himself,  appears  to  have  pauI  a 
part  of  the  price.  The  proof  is  too  uncertain,  and  we  will  allow  it  to  stand  n 
An  offset  to  plaintiffs*  claims  for  horses,  mules,  &c.,  furnished  in  1828  or  1829. 

We  do  not  think  Judge  King's  letter  to  defendant,  requesting  a  loan  of  $55(^ 
ji  waiver  of  his  demands  against  the  defendant  as  a  partner.  Among  many  pc^ 
«ons,  the  loan  of  cash  for  a  short  period,  is  looked  upon  as  a  kind  of  debt  of  honor 
and  to  be  retnmed  without  reference  to  the  state  of  accounts  between  the  parlies 
Perhaps  a  creditor  would  apply  more  willingly  to  his  debtor,  for  such  favor,  than 
to  another  person. 

By  the  act  of  partnership,  the  heirs  are  entitled  to  recover  ten  per  cent  inter- 
est from  April  Lst,  1841,  until  paid. 
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The  appellant  did  not  complain  of  the  mode  adopted  to  settle  the  accounts  be-  Kwa 

tween  the  partners,  as  it  seemed  to  favor  his  argument  on  the  plea  of  prescrip-      Wakiklu. 
tion.    Bat  it  leaves  the  one  partner  personally  indebt«)d  to  the  other,  on  the  state- 
ment of  the  accounts,  whilst  the  residue  of  the  partnership  property  must  be 
equally  divided  between  the  partners,  and  we  shall  so  decree. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
heretofore  pronounced  by  us,  be  set  aside,  and  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed ;  and  that  the  plaintifi&,  as  administrator  and  heirs 
of  George  King,  deceased,  do  recover  and  have  judgment  against  the  defendant, 
Pierre  G.  IVartelle,  for  the  sum  of  four  thousand  nine  hundred  and  ninety-six  dol- 
lars and  sixty  cents,  with  ten  per  cent,  interest  thereon,  from  April  1st,  1841,  un- 
til paid,  and  the  costs  of  both  courts  to  this  date.  And  it  is  further  ordered, 
that  the  case  be  remanded  for  an  inventory  and  partition  between  the  plaintiffs 
and  defendant,  of  the  property  remaining  in  kind ;  the  decree  being  without  pre- 
judice to  the  rights  of  Mrs.  Louisa  King,  wife  of  said  Wartelle,  to  claim  her  in- 
terest in  said  debt  and  real  estate  in  the  hands  of  said  administrator,  when  he 
shall  have  received  and  administered  the  same. 


J.  Deshotels  et  als.  v.  J.  B.  Soileait,   fils. 

The  policy  of  the  State  since  the  Act  of  the  Ijegislaturo  of  the  6th  of  B£arch,  1857,  prohibiting  the 
emancipation  of  slaves,  is  tliat  the  slaves  within  her  borders  shall  remain  slaves,  and  there  is  noth- 
ing unronatitutional  in  such  legislation. 

Where  the  t.^iaior,  by  will,  directed  his  residuary  legatees,  In  case  his  slaves  could  not  be  eroonct- 
pated  with  permission  to  remain  in  the  State,  to  remove  them  from  the  State,  after  having  had  them 
rmancipated,  and  the  Legislature,  before  the  consummation  of  the  emancipation  of  the  slaves  accord 
in^;  to  the  forms  prescribed  by  law,  passed  an  Act  prohibiting  the  emancipation  of  slaves — Held: 
That  the  slaves  hud  no  vested  right  to  freedom  under  the  will,  until  the  formalities  required  by  the 
laws  previously  existing,  for  consummating  the  emancipation,  had  been  complied  with.  JTdd,  also  : 
Tliat  the  legacy  to  the  slaves  of  their  freedom,  laiwed  by  the  Legislature  having  passed  a  law 
rtM  loriag  it  ini;>j-$sil)lc  for  them  to  bo  cmmcipatjd,aiii  thay  becamo  the  |>roperty  of  the  heirs-at- 
law  of  the  tcsitator. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
Swayze  eft  Moore^  and  Dupre  cfc  Garland^  for  plaintiffs,  argued  : 

The  judgment  of  the  District  Court  is  so  vague,  that  we  are  left  to  the  infer- 
ence, and  the  inference  only,  that  the  legacy  to  the  slaves  having  lapsed,  it  inures 
to  the  benefit  of  the  universal  legatees  instead  of  the  heirs. 

First.  Because  they  have  forfeited  any  claim  under  the  will,  (if  declared 
valid)  having  failed  to  comply  with  the  conditions  attached  to  the  legacy  to  them. 
So  far  from  doing  so,  Andre  H.  Deshotels^  on  his  examination  on  his  voire  dire, 
says  :  "  He  desired  the  will  should  be  broken,  because  he  thought  it  unjust.  He 
never  took  any  steps  to  have  the  slaves  emancipated." 

Secondly.  Because,  if  the  legacy  to  the  slaves  of  their  freedom  has  lapsed,  and 
they  are  to  be  returned  to  the  estate,  the  heirs  are  entitled  to  them.  The  only 
portion  of  the  will  under  which  the  intervenors  could  assert  any  claim  to  the 
possession  of  the  slaves,  is  in  these  words  :  "  I  will,  in  the  event  of  ray  said  slaves 
refusing  to  leave  the  State,  should  the  laws  of  the  State  require  this  as  a  consi- 
deration of  their  emancipation,  then  I  will  them  to  my  said  nephew  and  niece, 
and  discharge  them  from  the  conditions  above,  and  only  require  them  to  have 
them  emancipated  whenever  the  laws  of  the  State  will  permit  them  to  remain  in 
the  State." 
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DwHOTRLa  This,  it  will  b3  said,  is  a  positive  and  direct  disposition  in  favor  of  tbe  inter- 

soiLKAc.  venor,  manifestly  showing  tne  intention  not  to  g^ive  them  to  the  heirs.  Not  so. 
The  intention  in  this  clause  is  still  to  emancipate  the  slaves  "  when  the  laws  of  the 
State  will  allow  them  to  remain  in  the  State."  They  were  only  to  be  placed  in 
their  possession  for  that  purpose  until  the  period  when  the  emancipation  could  be 
effected.  There  was  then  still  a  condition  imposed,  and  on  that  condition  only 
were  they  willed  to  the  intervenors.  That  condition  having  become  impossible, 
the  le:^acy  based  upon  that  condition,  which  wf^  the  motive  of  the  bequest,  most 
full  also. 

Upon  a  careful  examination  and  reading  of  the  will,  it  seems  evident  to  us  that 
the  motive  for  making  it,  the  important  consideration  with  the  testator,  his  only 
aim  and  object,  gathered  also  from  his  repeated  declarations  at  other  times,  was 
the  emancipation  of  his  slaves,  lie  did  not  desire  that  they  should  become  the 
prop3rty  of  either  the  heirs  or  universal  legatees.  If  this  is  so,  they  must  be  re- 
turned to  the  estate  and  belong  to  somebody.  In  that  event,  the  heirs  are  en- 
titled to  them,  even  had  the  testator  stipulated  expressly  the  contrary :  for  the 
law  gives  them  inheritance  whenever  the  disposition  made  of  the  property  iu  fa^ 
vor  of  other  persons,  fail  or  cannot  be  carried  out.  The  court  must  not  fonret 
that  all  testaments  arc  interfereuea?  with  natural  and  legal  order  of  descend ; 
they  are  exceptions  to  the  general  law  ;  must  be  construed  as  such  strictly,  aod 
in  questions  of  doubt,  the  general  law  should  prevail.    12  An.  417. 

The  last  question  is  that  involved  in  the  conclusion  of  the  judgment  decreeing 
the  return  of  the  slaves  to  the  estate,  the  statute  of  March,  1857,  having  pro- 
hibited the  emancipation  of  slaves ;  and  it  is  the  important  issue,  if  the  will  is 
declared  valid  by  your  honors.  It  will  be  strenuously  contended  by  the  learned 
counsel  of  the  defendant,  that  the  slaves,  by  the  will,  became  statu  lihcri ;  that 
they  acquired  a  vested  right  to  their  freedom,  of  which  they  cannot  be  deprired 
by  any  subsequent  legislation,  and,  therefore,  as  to  them,  the  Act  of  1857,  is  re- 
troactive and  as  such  unconstitutional. 

We  will  not  examine  the  question  of  vested  rights,  nor  the  power  of  the  Legis- 
lature (or  of  the  government)  to  pass  laws  affecting  these  rights,  or  impairin? 
the  obligations  of  contracts.  We  will  leave  the  court  to  examine  this  matter  io 
Story  and  Kent,  where  the  subject  is  treated  of  at  length,  and  content  ourselves 
with  the  endeavor  to  show  that  this  inquiry  can  not  be  made  in  this  case,  beeaiw 
there  is  no  vested  rights  destroyed  or  interfered  with  by  the  statute  of  1^1. 
Rights  are  either  natural,  created  by  law,  or  arise  out  of  contracts. 

Leaving  to  the  casuist  and  to  the  pseudo-philanthropist,  the  question  of  tbe 
natural  right  of  the  slave  to  his  fn^edom,  we  will  deal  with  him  here,  as  we  find 
him  in  the  condition  of  slavery  and  considered  as  property.  *•'  A  slave  is  one  who 
is  in  the  power  of  a  masU*r  to  whom  he  belongs.  The  master  may  sell  him,  dis- 
pose of  his  person,  his  industry  and  his  labor.  He  can  do  nothing,  possess  noth- 
ing, nor  acquire  anything  but  what  belongs  to  his  master."    C.  C.  Art.  3.1. 

Slaves,  therefore,  as  such,  have  no  rights  but  those  given  them  by  express  sta- 
tute. In  other  respects  they  are  like  any  other  property.  The  right  allowed  to  the 
master  to  liberate  his  slaves  upon  complying  with  certain  formalities,  confere  no 
right  upon  the  slave  ;  it  is  a  law  affecting  the  right  of  the  master,  or  rather  per- 
mitting him  to  make  a  particular  disposition  of  this  peculiar  property,  under  cer- 
tain circumstances.  It  is  in  the  nature  of  a  grant  to  the  master  to  change  the 
character  of  this  property,  to  alt«r  its  condition  from  slavery  to  freedom,  after  a 
compliance  with  the  formalities  which  are  established  in  view  of  the  public  wel- 
fare. Until  the  formalities  are  complied  with,  the  master  cannot  avail  himself  of 
this  "  permission"  of  the  law,  nor  does  the  slave  acquire  any  right  which  is  per- 
fect and  so  absolute  as  to  be  beyond  legislative  interference.  It  is  an  inchoate 
right.     11  An.  425. 

It  is  the  attribute  of  every  government  to  establish  and  regulate  such  modifi- 
cations of  the  rights  of  property  in  things  within  its  jurisdiction,  as  the  public 
interest  requires.    2  An.  381. 

'*  The  right  of  the  Legislature  to  regulate  the  condition  of  this  class  of  persons 
is  unquestionable."    See  2  An.  180. 

"  There  can  be  no  question  as  to  the  legislative  power  to  regulate  the  condition 
of  this  class  of  persons  within  its  jurisdiction,  and  to  prescribe  in  what  form  and 
by  what  facts  such  condition  shall  be  changed."    5  An.  697. 

And,  finally,  in  12  An.  419,  repeating  the  language  in  11  An.,  your  honorable 
court  expresses  the  opinion,  that  *'  the  policy  of  the  State  has  annexed  condi- 
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tions  to  the  enfranchisement  of  slaves,  which  the  court  cannot  permit  to  be  dis-       dbhoibw 
regarded.    This  language  holds  good  of  a  prohibition  to  enfranchise  altogether.  sqobau. 

It  has  been  repeatedly  decided  that  until  the  formalities  which  preceded  eman- 
cipation (under  the  laws  heretofore  existing)  had  been  complied  with,  whatever 
might  be  the  right  of  the  partjr  to  his  freedom,  the  court  could  only  render  a 
judgment  ordering  the  emancipation  after  compliance  with  established  regulations 
on  that  subject.    See  3  An.  557  ;  5  Rob.  300 ;  1  Kob.  359. 

But  it  is  said  these  slaves  were  "  statu  liberi'"  at  the  death  of  Deshoiels,  the  pe- 
riod when  his  will  began  to  be  operative  if  valid  ;  and  as  such  they  had  certain 
rights,  that  they  were  capable  of  receiving  by  testament  or  donation ;  that  they 
could  transmit  an  estate  ;  that  they  possessed  a  certain  "  etat  civil"  ;  grant  this 
for  argument  sake,  does  that  prevent  the  legislative  authority,  which  has  the  power 
to  prescribe  invhatform  and  by  what  fact  sucJi  candition  shall  be  changed  to  arrest 
there  the  change  of  condition  begun,  and  to  say, "  thou  shalt  have  no  other  right"  ? 
Unquestionably  not.  This  is  not  the  case  of  a  right  arising  from  a  contract  under 
existing  laws,  giving  to  the  contracting  parties  certain  positive  and  absolute  obliga- 
tions. This  Act  of  1857  is  the  withdrawal  of  the  permission  given  to  the  master  to 
dispose,  in  a  certain  way,  and  under  particular  circumstances,  of  this  property. 

We  say  further,  that  there  can  be  no  such  mixed  condition  or  status  as  a  statu 
liber  since  the  Act  of  1857,  because  a  "  statu  liber''  is  "  one  who  has  acquired  the 
right  of  being  free  at  a  future  time,  or  on  a  condition  which  is  not  fulfilled,  or  in 
a  certain  event,  which  has  not  happened,  but  who  in  the  mean  time  remains  in  a 
state  of  slavery."  Now,  at  what  future  time,  in  what  event,  &c.,  can  the  con- 
dition of  this  class  of  persons  be  changed  ?    In  no  event,  in  no  time. 

That  matter  is  irrevocably  fixed  by  the  law  prohibiting  emancipation.  The 
policy  of  the  State,  the  public  necessities,  our  safety,  nay  our  very  social  and  po- 
litical existence,  forbid  any  such  anomalous  mixed  state  as  persons  entitled  to  a 
freedom  which  they  can  never  obtain.  Before  this  consideration  all  questions  of 
private  or  personal  rights  must  disappear.  It  may  perhaps  be  urged  also,  that 
as  the  intention  of  the  deceased  was  to  emancipate  his  slaves,  the  court  is  autho- 
rizcil  to  carry  out  his  wishes  by  allowing  the  universal  legatee  or  the  executor  to 
remove  them  beyond  the  State  to  some  country  where  slavery  is  not  recognized. 
To  this  position,  which  we  cannot  consider  serious,  we  would  only  say,  that  our 
courts  have  no  authority  but  such  as  is  conferred  by  our  laws,  and  that  they  can 
not  cause  to  be  done  out  of  the  State,  that  which  they  have  no  power  to  order  to 
be  executed  here.    They  cannot  indirectly  contravene  a  prohibitory  statute. 

Since  preparing  the  above,  we  find  the  following:  emancipation  case  decided  in 
the  State  of  Georgia,  which  is  reported  in  the  National  Intelligencer  of  the  24th 
of  July.  1858  : 

*'  Decision  of  an  Emancipation  Case  in  Georgia. — The  Macon  Telegraph  of 
Tuesday  says  :  '  On  yesterday  morning.  Judge  Lumpkin  delivered  an  opinion  in- 
volving an  emancipation  clause  in  a  will,  in  a  case  of  this  kind  :  A,  the  testator, 
had  made  a  will,  in  which  he  bequeathed  certain  negroes  for  life  to  B.  After  the 
death  of  B,  the  negroes  were  to  be  free,  and  carried  to  a  free  State  or  to  Liberia. 
The  court  decided  that  this  clause  in  the  will  was  void  under  our  emancipation 
acts  ;  that  the  negroes  were  free  eo  instanti  the  termination  of  the  life  estate  in 
Georgia,  and,*  as  a  matter  of  course,  contrary  to  the  spirit  and  policy  of  our  laws 
in  relation  to  emancipating  slaves.'  " 

J.  H.  Overton,  for  defendant,  argued  : 

The  leading  questions  involved  in  the  present  suit  have  already  been  before  this 
court,  but  in  another  form  of  action,  and  under  different  issues  from  those  here 
presenti^J.  That  case  was  a  suit  instituted  in  June,  185G,  by  the  present  defen- 
dant, as  dative  executor  of  the  last  will  and  codicil  of  Andre  Deshotels,  who  died 
in  this  parish  in  April,  1855,  leaving  no  issue  or  other  forced  heirs,  against  the 
District  Attorney.  It  was  brought  under  the  77th,  78th  and  79th  sections  of  the 
Revised  Acts  of  1855,  for  the  emancipation  of  the  slaves  of  the  deceased,  liberated 
by  his  last  will  and  codicil. 

Two  of  the  present  plaintiflfe  were  interveners  in  the  case,  and  additional  to  the 
defence  set  up  by  the  law  officer  of  the  State,  pleaded  various  grounds  of  nullity 
in  both  the  will  and  codicil,  which  are  specifically  set  forth  in  the  record  of  the 
suit,  and  make  part  of  the  evidence  of  this  cause. 

It  was  tried  in  the  month  of  June  following,  by  a  jury  of  the  parish,  who,  after 
a  full  and  elaborate  investigation  of  its  entire  merits,  sustained  by  their  verdict 
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Damoxsu       the  validity  of  the  will  and  codicil,  and  the  integrity  of  its  deTices,  and  adjnd^ 
Qo^jj,       that  the  slaves  of  the  testator,  to  whom  their  freedom  was  beqaeathed,  be  emanci- 
pated without  permission  to  remain  in  the  State. 

An  appeal  was  taken  by  the  intervenors  from  the  judgment  affirming  that  ver- 
dict returnable  to  the  August  term  (1856)  of  this  court,  where  it  was  ai^ed  ani 
held  over  under  advisement  until  the  last  term,  when,  by  a  decision  of  your  Hon- 
ors, it  was  reversed,  by  a  dismissal  of  the  proceedings  taken  by  this  defendant  for 
their  emancipation,  solely  upon  the  ground  of  the  unconstitutionality  of  the  only 
existing  law  providing  for  such  cases,  then  regarded  as  the  only  valid  and  binding 
expression  of  legislative  will. 

A  careful  investigation  of  that  case,  upon  the  evidence  of  which  this  cause  is 
to  be  decided  here,  will,  we  think,  conclusively  establish  the  validity  of  both  the 
will  and  codicil  of  the  deceased,  under  which  his  said  slaves  chiim  to  be  free,  and 
their  clear,  legal  and  indefeasible  title  consequently^  to  all  the  rights  and  immoni- 
ties  which  attach  to  that  condition,  then  secured  and  guarantied  to  them  by  exist- 
ing laws. 

The  case  at  bar  is  in  its  character  one  of  revendication,  instituted  by  the  plain- 
tiffs, as  heirs  at  law  of  the  testator,  claim  log  to  recover,  as  owners  by  inherita^ice, 
the  entire  succession  as  inventoried,  including  the  slaves  liberated  by  the  win. 
•  and  charging  the  defendant  with  detaining  and  withholdinj^  the  said  property 

from  them  without  color  of  right,  and  appropriating  it  individually  to  his  owo 
use  and  profit,  and  pray  to  be  decreed  owners,  with  a  furth^  judgment  of  five 
thousand  dollars,  their  estimate  of  the  hire. 

The  defence  set  up  denies  the  allegations  of  the  plaintilfe,  and  pleads  that  the 
defendant  is  the  dative  executor  of  the  will  and  codicil  of  the  deceased,  Andre 
Deskotels ;  that  they  have  been  probated  in  due  form  of  law,  and  ordered  to  be 
executed ;  that  he  has  charge  and  possession  of  the  sucoessional  property  of  the 
deceased,  yet  undisposed  of  according  to  law,  in  virtue  of  that  trust  and  in  dae 
process  of  carrying  into  effect  the  testamentary  injunctions  of  the  testator ;  that 
the  said  Deshotds  died  without  issue  or  other  forced  heirs  in  April,  1855,  when 
his  said  will  took  effect  and  was  duly  probated  and  ordered  for  execution  in  Jane 
following ;  that  the  said  will  is  valid  in  law  both  as  to  form  and  the  di^tosiaoK 
it  contains ;  that  at  the  death  of  the  testator,  the  slaves  liberated  by  him  became 
absolutely  vested  with  an  indefeasible  right  and  title  to  their  freedom,  of  which 
no  posterior  legislation  can  constitutionally  divest  them ;  and  concludes  with  the 
prayer  that  the  demands  of  the  plaintifi^  be  rejected ;  that  the  dispositions  and 
provisions  of  the  will  be  held  legal  and  valid ;  that  the  said  succession,  or  those 
who  claim  the  said  slaves  as  heirs,  may  be  decreed  to  be  divested  of  all  owner^ip 
and  property  whatever  in  them,  and  under  the  bequest  to  them  of  their  freedom, 
the  said  slaves  may  be  adjud^  to  be  statu  liberi,  and  as  such  entitled  irrevoca- 
bly to  all  the  rights  and  privities  which  by  law  attach  to  that  condition. 

Such  were  the  original  parties,  and  such  the  only  issues  involved  in  this  litiga- 
tion, when  Andre  Hildevert  Desftotel^  and  Marie  FideUe  SoUeau,  his  wife,  inter- 
vened, and  in  singular  contrast  with  their  antecedent  acts,  joined  the  defendant  in 
sustaining  the  will  and  codicil  of  the  deceased,  but  only  however  to  the  seJfish  ex- 
tent, as  shown  by  their  pleadings,  of  securing  their  own  rich  legacy.  Tbey  were 
the  nephew  and  niece  of  the  testator,  to  whom  a  valuable  bequest  of  some  thou- 
sand dollars  had  been  made  upon  the  condition  expressed^  that  they  were  imme- 
diately after  his  death  to  take  the  necessary  measures  for  the  emancipation  of  the 
slaves  named  in  the  will,  with  permission  to  them,  if  possible,  to  remain  in  the 
State.  If  by  the  existing  laws  their  emancipation  could  not  be  efiected  heitj 
which  has  since,  by  the  Act  of  1857,  become  impracticable,  they  were  required  to 
remove  them  where  it  could  be  accomplished,  and  to  furnish  to  each  one  of  the 
said  slaves  in  aid  of  their  removal,  one  hundred  and  fifty  dollars,  and  to  provide 
for  them,  from  the  date  of  the  testator's  death  until  their  enfranchisement  coald 
be  effected,  all  the  necessary  food  and  clothing,  and  to  treat  them  with  kindness 
and  humanity.  These  were  the  positive  and  clearly  expressed  obligations  imposed 
on  the  intervenors  by  the  testator,  and  in  the  language  of  the  will,  "  upon  their 
failure  to  comply  with  the  above  conditions,  this  legacy  is  to  become  nnll  and 
void,  so  far  as  they,  the  said  Andre  Hildevert  Deshotds  and  Marie  FideUe  Soi- 
lean,  are  concerned." 

Can  any  rational  mind,  upon  reading  the  fourth  clause  of  the  will,  and  the  first 
and  second  clauses  of  the  codicil,  made  more  than  two  years  afterwards  to  the 
same  effect,  come  to  any  other  conclusion,  but  that  they  promised  the  testator 


Digitized  by  VjOOQR 


OPELOUSAS,  AUGUST,  1859.  749 

faithfully  to  carry  out,  after  his  death,  these  his  last  wishes  and  desires  ?    And      Dbhotkb 
how  have  they  discharged  the  trust  so  solemnly  confided  to  them,  and  for  the  ac-       soiuau. 
complishment  of  which  they  were  made  by  his  will  the  beneficiaries  of  his  munifi- 
cent bounty  ?    Let  the  nephew  himself  answer  the  enquiry. 

On  the  trial  of  the  late  proceedings  instituted  by  this  defendant,  as  dative  exe- 
cutor, for  the  emancipation  of  the  slaves,  he  appeared  as  an  opposing  witness,  and 
in  his  voire  dire  examination  upon  a  challenge  to  his  competency,  testified  under 
oath, ''  that  he  desired  that  the  will  should  l^  set  aside,  because  he  thought  it  was 
unjust,  even  if  he  was  to  have  less  as  heir  than  as  legatee.  He  thought  it  unjust, 
because  it  was  not  such  as  the  deceased  always  toldnim  he  had  made  it.  He  was 
called  upon  to  act  as  executor  in  the  place  of  the  one  named  in  the  will,  and  he 
reftiscd  to  do  so.  He  has  never  taken  any  steps  to  have  these  slaves  emancipated ; 
on  the  contrary,  he  has  desired  that  these  slaves  should  be  retained  in  slavery. 
Deceased  told  witness  that  he  had  made  his  will,  and  given  all  his  property  to 
witness  and  wife." 

The  further  judgment  in  the  case,  as  appealed  from  by  the  defendant,  rejects 
the  demands  of  the  plaintifis,  so  far  as  they  affect  the  validity  of  the  will  and  co- 
dicil, which  are  held  to  be  legal  and  valid ;  decrees  that  the  slaves,  to  whom  their 
freedom  is  therein  bequeathed,  be  adjudged,  notwithstanding,  to  be  the  property 
of  the  succession  of  the  deceased,  and  that  they  be  **  returned  thereto  to  be  dis- 
posed of  according  to  law,  the  statute  of  the  6th  of  March,  1857,  having  pro- 
hibited the  emancipation  of  slaves  in  this  State,  and  that  the  costs  of  the  suit  be 
paid  by  the  estate  of  Deshotels" 

Having  thus  shown,  as  we  think,  condnsively,  that  the  acts  in  question  were 
executed  in  strict  conformity  with  the  requirements  of  the  law ;  that  the  testator 
was  sufficiently  versed  in  the  English  language  to  have  dictated  them  in  that  Ian-  • 
guage,  and  when  thus  written,  to  have  understood  their  contents  when  read  to 
him  and  the  witnesses ;  and  that  they  are  entitled  to  be  regarded  as  the  truthful 
depositories  of  his  last  wishes.  We  proceed,  in  the  next  place,  to  examine  the 
legality  of  the  bequests  which  they  contain,  of  freedom  to  certain  of  his  slaves, 
and  what  rights  those  testamentary  dispositions  confer  upon  them. 

The  plain  and  obvious  provisions  of  our  law  upon  that  subject  had  so  long  been 
understood  and  acquiesced  in,  as  a  measure  of  beneficent  and  humane  policy  to- 
wards that  class  of  our  population,  that  it  had  become  lastingly  incorporated 
with  our  system  of  domestic  rule  and  polity.  It  formed  an  integral  part  of  that 
wise  law  of  rewards  and  punishment,  wfiich  lies  at  the  foundation  of  all  well- 
ordered  governments,  human  or  divine,  and  has  received,  on  account  of  its  infal- 
lible adaptation,  the  deserved  sanction  of  every  age  and  relation  in  life.  It  has 
come  down  to  us  from  the  earliest  history  of  Louisiana,  nearly  a  century  ago, 
when  her  agriculture  was  in  its  infancy,  and  the  concomitant  relations  of  master 
and  slave  had  but  lust  begun. 

The  law,  as  it  men  existed,  provided  that  when  a  testator  had  emancipated  his 
slave  by  a  last  will,  the  latter  might  enforce  his  enfranchisement  against  any  one 
who  opposed  or  otherwise  resisted  it.  Again,  when  a  slave,  after  acquiring 
money  from  sources  independent  of  his  master,  gave  it  to  any  person  to  keep,  who 
promised  to  buy  him  of  his  master  and  emancipate  him, — if  such  person,  after 
having  received  the  money,  refused  to  buy  said  slave  according  to  promise,  or 
having  bought  him  refused  to  liberate  him,  the  slave  could  appear  in  court  and 
enforce  a  specific  performance  of  the  obligation.  Or,  if  any  one  had  stipulated 
with  a  slave  to  buy  him  of  his  master,  under  a  promise  to  enfranchise  him,  when- 
ever he  reimbursed  him  the  purchase  money,  ana  should,  after  he  had  bought  him, 
refuse  either  to  receive  the  money  and  set  him  free,  or  having  received  it,  should 
likewise  refuse  to  liberate  him,  the  slave  could  also  appear  m  conrt  and  compel 
the  performance  of  the  contract.  Partida  3,  tit.  2,  salv.  8.  Such  were  some  of 
the  beneficent  provisions  of  the  Spanish  law  in  force  in  this  country  for  nearly  a 
half  century,  and  until  after  its  cession  to  the  United  States,  when  it  underwent, 
in  1807,  by  an  Act  of  the  Legislative  Council,  some  modifications,  leaving  how- 
ever the  right  to  emancipate  intact,  when  once  legally  acquired. 

This  Act,  for  the  most  part,  directory  of  the  forms  to  be  pursued  in  cases  of 
emancipation,  was,  in  its  provisions,  restrictive  only  as  to  the  f^  of  the  slave  and 
his  good  character  previously,  and  even  these  conditions  were  dispensed  with,  in 
cases  where  the  slave  to  be  emancipated  had  saved  the  life  of  the  master,  his  wife 
or  any  of  his  children. 

In  the  following  year,  the  Code  of  1808  was  adopted,  recognitive  of  the  same 
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DasHoraa  right,  that  "  a  master  may  manumit  his  slave  in  this  Territory,  either  by  an  act 
Souiir.  ^"^^^  ^''^'^*  ^^  ^y  ^  disposition  made  in  prospect  of  death,  provided  that  such 
manumission  be  made  with  the  forms  and  under  the  conditions  prescribed  by  the 
special  law  enacted  thereupon  by  the  Legislature."    O.  C,  Art.  25,  p.  40. 

Experience  had  fully  demonstrated  the  eflScacy  and  wisdom  of  such  laws»  when 
those  relations  of  master  and  slave  came  in  for  their  appropriate  share  in  the 
more  comprehensive  textual  legislation  of  the  Code  of  1824.  By  its  provisions, 
the  powers  and  rights  of  each  were  more  fully  and  clearly  defined,'and  this  strong 
incentive  to  the  slave,  as  a  guerdon  for  his  obedience,  fidelity  and  devotion  to  his 
master,  was  amply  maintained.  The  subsequent  Acts  of  the  Legislature  for  the 
years  1827, 1830,"  1831, 1842, 1852  and  1855,  were  only  amendatory  of  the  forms 
to  be  pursued  in  effecting  emancipations,  with  additional  guards  and  checks 
against  its  abuse ;  but  in  nowise  did  they  affect  existing  cardinal  legislation  upon 
the  subject. 

Additional  to  the  laws  already  in  force  touching  that  relation,  the  Code  of 
1824  expressly  authorizes  the  slave  (an  exception  to  his  general  incapacity)  to 
contract  on  his  own  account  for  his  emancipation.  Art.  1783 ;  and  further  es- 
tablishes the  status  of  one  who  had  acquired  the  right  of  being  free  at  a  future 
time,  his  capacity  to  receive  by  donation  or  testament,  and  his  right  to  the  pro- 
tection of  the  laws  against  all  attempts  to  disseize  him  of  his  vested  freedom. 
Arts.  193, 194. 

The  cursory  review  we  have  taken  of  this  branch  of  the  law  from  the  earliest 
settlement  of  the  Territory  down  to  our  own  times,  has  been  entirely  with  the 
purpose  of  illustrating  the  settled  views  so  long  entertained  here,  and  so  uniform- 
ly embodied  in  the  legislation  of  the  country.  From  such  an  expose  of  what  was 
obviously,  for  so  long  a  time,  the  uniform  and  invariable  policy  of  the  Slate  in 
matters  of  emancipation,  we  expect  to  maintain  before  this  court,  that  no  inter- 
pretation should  be  given  to  the  Act  of  1857,  beyond  the  prohibition  to  emanci- 
pate/rom  and  after  its  passage. 

Such  a  statute  repeahng  all  remedy  for  perfecting  title  to  rights  which  may 
continue  to  be  vested,  under  laws  yet  in  force  and  intact,  would,  we  have  no 
doubt,  in  the  enlightened  age  of  the  English  Judiciary,  when  Coke,  Hobart  and 
Holt  were  the  learned  and  intrepid  expounders  of  its  jurisprudence,  have  been 
pronounced  void  as  against  common  right  and  reason.  The  same  sense  of  justice 
and  freedom  of  opinion  which  distinguished  those  ornaments  of  the  English  Bench 
in  their  resistance  to  destructive  innovations  and  encroachmenes  by  Acts  of  Par- 
liament, upon  those  great  and  fundamental  principles  which  underlie  and  support 
all  government  and  property,  would,  if  adopted  by  our  own  courts,  go  far  towards 
the  protection  of  individual  rights  against  the  follies  and  inconsistencies  of  our 
own  legislation.  It  is  only  by  the  free  and  fearless  exercise  of  either  this  power, 
or  that  resorted  to  in  its  stead,  that  wlien  a  statute  is  "  contrary  to  natural  efjuity 
and  reason,  or  repugnant  or  impossible  to  be  performed,"  the  courts,  upon  the 
presumption  that  no  such  absurd  or  unjust  consequence  was  within  the  contem- 
plation of  the  law,  ought,  out  of  duty  and  respect  to  the  law-giver,  to  intervene 
and  give  it  a  reasonable  interpretation. 

Such  an  interpretation  would  be,  in  our  judgment,  to  confine  the  prohibition 
enacted  by  the  statute  to  the  emancipation  of  the  slave  within  the  State»  which  is 
distinct  and  different  from  acquiring  a  right  and  title  to  freedom,  and  is  bnt  the 
perfection  of  the  latter  by  a  compliance  with  the  formalities  prescribed  for  its  ac- 
complishment. The  condition  and  status  of  a  slave  who  has  acquired  that  right 
is,  while  in  obeyance,  restricted  in  his  legal  capacity,  and  subject  to  service  until 
his  enfranchisement;  when  it  is  to  take  effect  at  some  future  time.  When  emanci- 
pated, he  becomes  a  free  agent,  no  longer  liable  to  service,  and  exempt  from  the 
civil  disabilities  which  attach  to  his  condition  as  a  statu  liber.  C.  C.  Art,  143 ; 
Angelina  v.  Whitehead^  3  An.  556. 

But  constructively  carried  to  the  extent  contended  for  and  evidently  assumed 
by  the  plaintiffs,  as  the  grounds  of  recovery  in  this  case,  would  be  to  fasten  an- 
other shackle  to  the  many  which  already,  under  the  positive  restrictions  of  our 
laws,  clog  that  free  and  unrestricted  disposition  of  one's  own  property,  in  a  case 
too  where  the  will  of  the  owner  could  be  carried  out  or  executed  by  removal  or 
colonization,  and  without  violation  of  the  law. 

If,  therefore,  the  right  of  acquiring  and  disposing  of  property  gratuitously,  by 
last  will,  remains  in  force  as  it  was  previous  to  the  passage  of  the  Act  of  1857, 
and  unaffected  by  its  prohibitory  provisions; — if,  as  affirmed  by  this  court  in  one 
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of  their  late  decisions,  the  testament  be  a  law,  devolving  upon  courts  as  their  first      dwhohm 
duty,  in  that  as  in  other  laws,  to  ascertain  the  intention  of  the  law-maker,  and        soiuuu. 
when  satisfactorily  ascertained,  to  execute  it,  it  follows,  of  necessity,  that  the  dis- 
positions whether  in  the  manumission  of  a  slave,  which  is  but  the  donation  to  him 
of  his  value,  or  a  universal  legacy,  must  alike  ntand  or  fall  as  the  intention  of  the 
testator  can  or  cannot  be  carried  into  effect  consistently  with  the  rules  of  law. 

But  there  yet  remains  in  this  connexion  another  consideration  which  ought  to 
enter  into  the  views  of  the  court,  and  have  its  proper  weight  in  the  application 
and  effect  to  be  given  to  this  statute.  It  is  without  any  preamble  exposing  its 
object,  and  we  are,  therefore,  left  to  ascertain  its  intent  and  meaning  by  other 
means.  But  it  is  no  less  clear,  that  the  evident  purpose  of  the  Legislature  was 
effectually  to  prevent  any  addition  to  the  free-colored  population  of  the  State,  by 
emancipation  within  its  limits,  in  virtue  either  of  testamentary  dispositions,  or  in 
any  of  the  other  modes  authorized  by  our  laws. 

Adopting  the  policy  of  a  majority,  if  not  the  entire  slave-holding  States  of  the 
Union,  regarding  this  class  of  their  population,  as  far  back  as  1842,  this  State 
enacted  that  *  all  statu  liberi  in  the  State,  when  they  become  free,  shall  be  trans- 
porte<l  out  of  the  State  at  the  expense  of  their  last  owner,  by  proceeding  before 
the  District  Court,  at  the  suit  of  any  citizen,  and  each  statu  liberie  when  trans- 
ported out  of  the  State,  shall,  on  returning  into  the  State,  be  liable  to  all  the 
penalties  provided  by  law  against  free  negroes  or  persons  of  color  coming  into  the 
State."  And  in  1852,  ten  years  afterwards,  another  Act  was  passed,  providing 
in  its  first  section  that,  thereafter,  no  slave  should  be  emancipated  in  the  State, 
except  upon  express  condition  that,  when  once  emancipated,  they  shall  be  sent 
out  of  the  United  States,  within  twelve  months  after  their  emancipation, — and 
farther  prescribed,  that  the  Police  Juries  of  the  several  parishes,  and  the  Com- 
mon Council  of  New  Orleans,  before  granting  an  emancipation,  shall  require  of 
the  owner  or  other  person  applying  therefor,  to  deposit  in  the  Parish  Treasury  of 
the  parish  in  which  the  Act  is  made,  or  with  the  Mayor  of  the  City  of  New  Or- 
leans, the  sum  of  one  hundred  and  fifty  dollars  for  each  slave  to  be  emancipated, 
to  be  applied  in  payment  of  voyage  to  Africa  and  support  after  arrival.  And 
furtfier,  by  the  second  section  of  the  Act  it  was  declared,  that  claims  for  emanci- 
pation not  yet  perfected  by  the  proper  authorities  shall  not  be  granted,  except 
upon  the  conditions  just  recited ;  and  upon  a  failure  to  comply  with  those  condi- 
tions, the  slaves  shall  be  hired  out  until  the  sum  of  one  hundred  and  fifty  dollars 
«hall  have  been  made,  and  so  deposited,  after  which  the  emancipation  may  be  per- 
fected and  the  slaves  sent  to  Liberia  within  one  year.  And  in  case  every  slave 
so  emancipated  should  not  be  sent  to  Liberia  withm  one  year  after  his  emancipa- 
tion, or  should  return  again  after  being  sent,  he  shall  forfeit  his  freedom  and  be- 
come the  slave  of  his  former  owner,  or  revert  to  his  legal  representatives. 

Next  in  order  follows  the  Act  of  185.5,  which  was  declared  by  this  court  to  be 
in  conflict  with  Article  118  of  the  State  Constitution,  and  therefore  unconstitu- 
tional. Now,  what  in  effect  is  the  law  of  the  6th  of  March,  1857,  which  declares 
that  from  and  after  its  passage,  no  slave  shall  be  emancipated  in  this  State,  but  a 
repeal  of  the  conditions  of  the  first  section  of  the  Act  of  1852,  by  a  compliance 
with  which  emancipations  of  slaves  could  then  be  perfected.  It  is  evident  that 
the  passage  of  the  former  law  grew  out  of  the  inexecution  of  the  latter,  and  was 
alone  and  exclusively  designed  by  the  Legislature  to  subserve  the  same  end  :  to 
close  the  door  for  all  time  to  come  against  the  right  of  a  statu  liberi  to  perfect  his 
emancipation  in  Mm  State,  and  thus  to  remain  and  enjoy  his  freedom  fiere. 

The  policy  of  both  statutes  was  the  same,  and  the  object  the  same,  progres- 
sively varying  only  in  the  rigor  of  the  measures  adopted  the  more  effectually  to 
suppress  any  further  addition  or  accession  to  the  free-colored  population  of  the 
State.  They,  together  with  the  entire  antecedent  legislation  upon  that  sub- 
ject, are  strictly  acts  in  pari  materia,  and  according  to  the  authorities,  must 
be  taken  together  and  compared,  in  giving  a  construction  to  the  Act  under  con- 
sideration. The  object  of  the  rule  is  to  ascertain  and  carry  into  effect  the  inten- 
tion of  the  liegislature,  and  it  is  laid  down  as  a  legal  inference,  that  a  code  of 
*'  statutes  relating  to  one  subject  was  to  be  governed  by  one  spirit  and  policy, 
and  was  intended  to  be  consistent  and  harmonious  in  its  several  parts  and  pro- 
visions." 

Applying  these  principles,  elaborated  here  perhaps  at  too  great  length,  to  the 
questions  involved  in  the  present  case,  the  following  propositions,  we  think,  may 
|je  safely  and  conservatively  established  by  the  court,  without  trenching  ui)on  the 
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i>nH0TBL8  general  power  and  dominion  of  the  owner  over  his  property,  viz :  That  the  an- 
SoiLBAu.  thority  of  the  master  to  manumit  his  slave  is  distinct  from  the  emancipation  of 
that  Slave,  as  shown  by  the  obvious  difference  between  the  status  and  copaaiif  of 
each  :  while  one  is  subject  to  civil  disabilities  and  held  to  service,  the  other  is 
free  from  those  disabilities  and  left  to  the  untramelled  enjoyment  of  his  liberty. 
That  the  power  to  manumit  does  exist  independently  of  any  right  to  emancipate 
here.  And  finally,  that  the  Act  of  the  6th  of  March,  1857,  prohibitory  of  the 
exercise  of  the  latter  within  this  State,  was  never  intended,  nor  can  it  be  construed, 
consistently  with  the  established  rules  of  interpretation,  to  interdict  the  emanci- 
pation of  a  slave  beyond  her  territorial  limits,  which  could  work  no  possible  in- 
jury to  her,  and  would  in  no  wise  be  violative,  either  in  letter  or  spirit,  of  exist- 
ing laws. 

Will  this  court  then,  give  such  an  interpretation  to  the  Act  of  1857,  as  to  take 
away  or  impair  a  remedy  or  the  exercise  of  a  right  which  had  previously  accmed 
and  become  vested  ? 

Such  a  construction  would  give  a  retrospective  effect  to  that  statute,  a  princi- 
ple now  universally  reprobated. 

A  distinguished  American  Judge,  in  the  leading  case  upon  that  subject,  of 
Dash  V.  Vankleecke,  6th  Johnson's  Rep.  477,  says  : 

"  It  is  not  pretended  that  we  have  any  express  constitutional  provision  on  the 
subject ;  nor  have  we  for  numerous  other  rights  dear  alike  to  freedom  and  to  jus- 
tice. An  expost  facto  law,  in  the  strict  technical  sense  of  the  term,  is  osnally  an- 
derstood  to  apply  to  criminal  cases,  and  this  is  its  meaning  when  used  in  the 
Constitution  of  the  United  States ;  yet  laws  impairing  previously  acquired  cird 
rights,  are  equally  within  the  reason  of  that  prohibition,  and  equally  to  be  con- 
demned. There  is  no  distinction  in  principle,  nor  any  recognized  in  practice,  be- 
tween a  law  punishing  a  person  criminally,  for  a  past  innocent  Act,  or  punishing 
him  civilly  by  divesting  him  of  a  lawfully  acquired  right.  The  distinction  con- 
sists only  in  the  degree  of  oppression,  and  history  teaches  us  that  the  government 
which  can  deliberately  violate  the  one  right,  soon  ceases  to  regard  the  other." 

In  the  commentaries  of  the  same  learned  jurist,  he  lays  down  this  limitation  to 
the  general  condemnation  pronounced  upon  giving  a  retrospective  effect  to  Ihws. 
That  it  may  apply  to  remedial  statutes,  provided  it  does  not  impair  or  disturb  ab- 
solute vested  rights,  and  go  to  confirm  rights  already  existing  and  in  furtherance 
of  the  remedy,  by  curing  defects  and  adding  to  the  means  of  enforcing  existing 
obligations.    Kent's  Com.,  vol.  1,  p.  — . 

Would  not  the  refusal  of  this  court  to  decree  the  removal  of  these  slaves  by 
the  present  defendant,  as  ordered  by  the  testator,  disturb  them  in  their  vested 
rights  ?  Would  such  a  refusal  confirm  them  in  these  rights,  and  be  iu  furthennoe 
of  their  remedy?  And  lastly,  would  such  judicial  action  cure  defects  in  the  exe- 
cution of  those  devises,  or  add  to  the  means  of  enforcing  obligations  growing  om 
of  the  right  of  the  testator  to  make  those  testamentary  dispositions.  ? 

Leaving  these  questions  with  the  court,  we  now  proceed,  in  the  close  of  this  ar- 
gument, to  notice  the  decisions  of  your  Honors  upon  the  effect  to  be  given  to  the 
Act  of  1857. 

The  case  at  bar  presents  no  issue  in  its  pleading,  involving  the  right  of  the 
slaves  to  be  emancipated  in  this  Slate.  The  defendant,  acting  as  dative  executor, 
and  charged  in  virtue  of  his  office  and  duties  with  the  execution  of  its  devises, 
claims  in  defence,  to  have  the  statui  of  these  slaves  defined  and  adjudged,  and  to 
be  decreed  by  the  court  to  remove  them,  with  their  consent,  beyond  the  limits  of 
this  State,  where  their  emancipation  can  be  perfected,  and  where  they  will  be 
protected  by  law  in  the  quiet  enjoyment  of  their  libertv. 

Two  cases  decided  :  Delphineyf.  w.  c,  v.  Guillet  et  ah,  unreported,  and  Tamer, 
Curator,  v.  Smith  et  al.,  reported  in  12  An.  417,  both  brought  to  enforce  eman- 
cipation within  the  State  of  Louisiana,  and  consequently  decreed  against  as  pro- 
hibited by  the  Act  of  1857. 

These  cases,  neither  in  their  cause  of  action,  or  in  the  remedies  sought  bear 
any  affinity  in  point  of  fact  or  law  to  the  case  at  bar,  and,  therefore,  can  offer  do 
precedent  to  control  the  court  in  the  decision  of  this  cause. 

T.  H.  Lewis  <&  Porter  and  A.  Dejean,  for  intervenors,  argued : 
Adre  De^hotds  died  in  April,   1855,  without  issue  or  forced  betrs,  leav- 
ing a  last  will  and   codicil,  wherein,  after  making  certain  specific   legacies, 
he  bequeathed  "  the  residue  of  his  estate  both  personal  and  real,  of  every 

Digitized  by  VjUU^  IC 


SOILBAU. 


OPELOUSAS,  AUGUST,  1859.  153 

description  whatsocrer,  including  slaycs,  lands,  cattle,  horses,  hogs,  sheep  and 
movable  property,  to  his  nephew,  Andre  Hildevert  Deshoiels  and  Marie  Fidele 
Soiieau,  his  wife,  in  equal  portions,  with  the  ioUowing  condition,  that  they,  the 
said  Andre  Hildevert  Deshotds  and  his  wife,  Marie  Fidele  SoUeaUy  immediately 
after  the  death  of  testator,  take  such  steps,  as  shall  be  necessary,  under  the  then 
existing  laws  of  the  State  of  Louisiana,  to  emancipate  and  set  free  the  following 
slaves,  to-wit,"  &c. 

Testator  further  nominated  and  constituted  Eloi  Vidrine,  of  the  above  parish, 
his  testamentary  executor.  Said  will  and  codicil  were  admitted  to  probate  aud 
ordered  to  be  executed,  and  the  said  Eloi  Nidrine  refusing  to  accept  the  testa- 
mentary executorship,  /.  B,  SoileaUf  fils,  one  of  the  particular  legatees,  was  ap- 
pointed and  duly  qualified  as  dative  t^tamentary  executor. 

On  the  13th  October,  1857,  Joseph  Deshotels  and  others,  representing  them- 
selves as  the  legal  heirs  of  the  said  Andre  DeshoteiSf  deceased,  brought  an  action 
against  the  said  /.  B.  Soileauy  fils^  individually,  and  not  in  his  said  capacity  of 
dative  testamentary  executor,  setting  forth :  "  That  the  said  SoileaUy  without 
any  color  of  right  or  title  to  the  said  property,  has  taken  possession  of  the  estate 
aforesaid,  and  withholds  it  from  the  petitioners,  who  are  legally  entitled  to  the 
same,  by  virtue  of  their  heirship  aforesaid." 

The  petition  concludes  with  a  prayer,  that  petitioners  be  decreed  to  be  the 
owners  and  proprietors  of  the  estate  of  the  said  Andre  Deshotels,  consisting  of 
lands,  slaves,  &c. ;  that  the  said  Soileau  be  ordered  to  deliver  the  same  to  your 
petitioners,  and  condemned  to  pay  to  them  five  thousand  dollars  for  the  use  and 
Lire  of  said  lands  and  slaves,  &c.,  &c. 

Defendant,  for  answer,  denied  generally  the  allegations  in  petition  contained, 
and  specially  the  heirship  of  plaintiff. 

For  further  answer,  he  represented  that  the  said  Andre  Deshotels,  deceased,  had 
left  a  last  will  and  codicil,  which  are  valid  and  in  due  form  of  law  ;  that  said  will 
and  codicil  were  probated  and  ordered  to  be  executed,  and  that  respondent  was 
appointed  and  duly  qualified  as  dative  testamentary  executor  tliereof. 

Andre  Hildevert  Deshotels  and  Marie  Fidele  Soileau,  his  wife,  as  instituted  heirs 
and  legatees  of  the  testator,  intervened  in  the  above  suit,  and  set  forth  :  "  That 
/.  B,  ^ileau,  fils,  the  defendant,  is  the  dative  testamentary  executor  of  the  last 
will  and  testament  of  Andre  De^otels,  deceased,  and  in  such  capacity  he  holds 
possession  of  the  property  claimed  by  plaintiff.  They  also  alleged  the  validity 
aud  legality  of  the  will  and  codicil,  and  that  it  was  the  duty  of  said  Soileau,  as 
testamentary  executor  thereof,  to  see  them  faithfully  executed." 

They  conclude  with  a  prayer  to  be  permitted  to  unite  with  the  defendant  in 
defending  the  validity  of  said  will  and  codicil,  and  that  they  be  declared  univer- 
sal legatees  under  said  will  and  codicil,  &c. 

Upon  these  issues,  parties  went  to  trial,  and  the  following  judgment  was  ren- 
dered, in  substance : 

*'  That  the  claims  of  Joseph  Deshotels  and  others,  so  far  as  said  claims  relate  to 
the  nullity  of  the  testament,  be  rejected. 

That  Andre  Hildevert  Deshotels  and  Marie  Fidele  Soileau,  his  wife,  are  univer- 
sal legatees,  under  said  will  and  codicil. 

That  the  will  and  codicil  be  recognized  as  legal  and  valid. 

That  all  the  slaves  to  whom  the  deceased  had  bequeathed  their  liberty  in  said 
will,  with  the  right  to  claim  the  same  from  the  said  legatees,  be  and  are  hereby 
decreed  to  be  a  part  of  the  succession  of  said  deceased,  Andre  Deshoteh,  and  to 
be  returned  thereto,  to  be  disposed  of  according  to  law,  the  statute  of  the  Cth  of 
March,  1857,  having  prohibited  the  emancipation  of  slaves  in  this  State.  The 
costs  of  suit  to  be  paid  by  the  estate  of  Deshoteh:' 

From  this  judgment,  /  B.  Soileau,  fils,  the  defendant,  appealed. 

The  questions,  we  think,  presented  in  this  case  for  the  decision  of  the  court, 
are  these : 

1st.  Is  said  will  good  and  valid  as  a  nuncupative  will  under  private  signature  ? 
If  so, 

2d.  Have  not  the  slaves  therein  emancipated  an  indefeasable  and  constitutional 
right  to  their  liberty,  notwithstanding  the  statute  of  the  6th  of  March,  1857, 
which  was  enacted  subsequently  to  the  probating  of  said  will  ? 

3d.  Should  the  court  be  of  opinion  that  the  will  is  good  and  valid  in  form,  but 
that  said  slaves  cannot  be  emancipated,  are  not  the  interveners,  who  are  insti- 
tuted heirs  under  the  will,  and  to  whom  the  residue  of  the  estate  is  bequeathed, 
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DanoRui      also  universal  leg^ate^,  and  as  each,  are  not  said  slaves  to  revert  to  them,  aodDot 
funi kxtt         to  the  legal  heirs? 

Having  conclusively  shown,  as  we  bslieve,  that  said  will  and  codicil  are  good 
and  valid  in  form,  and  that  testator  understood  perfectly  the  dispositions  thereof, 
we  will  briefly  allude  to  the  second  proposition  in  order,  to-wit :  Have  not  the 
slaves  therein  emancipated  an  indefeasable  right  to  their  freedom,  notwithstand- 
ing the  statute  of  the  6th  of  March,  1857,  which  was  enacted  subsequently  to 
the  probating  of  said  will  ? 

Article  105  of  the  Constitution  of  the  State  of  Louisiana,  says  :  "  No  ex  past 
facto  law,  nor  any  law  impairing  the  obligation  of  contracts,  shall  be  passed,  nor 
vested  rights  be  divested,  unless  for  purposes  of  public  utility,  and  for  adequate 
compensation  previously  made." 

As  the  will  bequeathing  to  these  slaves  tbeir  liberty,  was  not  only  made,  bat 
was  also  probated  and  ordered  to  be  executed  previous  to  the  passage  of  the  afore- 
said statute,  had  they  not,  therefore,  a  vested  right  to  their  freedom,  which  no 
subsequent  legislation  could  constitutionally  divest  them  of? 

But  should  your  honors  be  of  the  opinion,  that  said  slaves  are  not  entitled  to 
their  freedom  or  cannot  be  emancipated,  are  not  intervenors,  who  are  institnted 
heirs  under  the  will,  and  to  whom  tne  residue  of  the  estate  is  bequeathed,  also  oni- 
versal  legatees,  and,  as  such  are  they  not  benefited  by  the  lapsed  legacies ;  that 
is,  are  not  said  slaves  to  revert  to  them  and  not  to  the  heirs-at-law  ? 

That  they  are  universal  legatees,  we  think  there  is  little  doubt  According  to 
French  commentators,  whose  ioterpretation  of  the  civil  law  is  considered  high 
authority,  they  undoubtedly  are  universal  legatees. 

What  says  Toullier  on  this  point?  Book  3,  tit.  2,  art.  513,  p.  487— "Sile 
testateur  faisait  d'abord  un  legs  particulier  et  donnait  ensuite  U  surplus  ou  k  res 
tant  de  ses  biens  k  un  autre  legataire  ;  par  exemple,  je  legue  k  Secundas  le  fondss 
Cornelien,  et  le  surplus  ou  le  restant  de  mes  biens  a  Primus."  Ce  dernier  left 
serati  universel,  parce  qu'il  est  sense  que  je  n*ai  voulu  restreindre  le  legs  detoua 
mes  biens  que  j'ai  fait  k  Primus  qu'en  faveur  de  Secundus,  et  dans  le  cas  eeulc- 
ment  ou  celui-ci  recueillcrait  son  legs  particulier." 

This  position  is  sustained  in  3  An.  705,  to-wit :  "  One  to  whom  a  testator  be- 
queaths the  residue  of  his  estate  after  the  payment  of  a  particular  legacy,  is  en- 
titled, as  universal  legatee,  to  the  possession  of  the  estate  of  the  deceased,  when 
there  are  no  heirs  to  whom  any  portion  of  the  testator's  property  is  reserved  by 
law." 

Now,  if  these  intervenors  are  universal  legatees,  are  they  not  benefited  by  the 
lapsed  legacies,  and  do  not  these  slaves  revert  to  them  and  not  to  the  heirs-at- 
law? 

The  doctrine  of  lapsed  legacies  or  lapses,  and  the  rights  of  universal  l^tees 
thereto,  is  very  fully  treated  by  the  French  commentators.  Rogron,  book  3,  t 
2,  p.  210,  says:  ''  Ce  qui  forme  le  caractere  easentiel  du  legs  universel  c'esf  ie 
droit  eventual  qu'a  le  legataire  k  tout  ce  qui  compose  on  composera  la  succession ; 
il  a,  de  plus,  le  privilege  de  continuer  la  personne  du  defunt  et  de  le  representer 
comme  ferait  un  heritier  legitime." 

Paillet,  book  3,  t.  2,  p.  362,  says  :  "  II  est  de  principe  que  dans  le  cas  de  nnl- 
lite  ou  de  caducite  des  dispositions  particulieres,  le  legs  universel  profite  de  b 
nullite  ou  de  la  caducite." 

Toullier,  1.  3,  t.  2,  p.  484,  says  :  That  even  when  there  is  a  forced  heir,  the  uni- 
versal legatee  inherits  by  right  of  accretion,  to  the  exclusion  of  said  heir,  the 
lapsed  or  repudiated  legacies. 

We  could  multiply  quotations  from  the  above  authorities,  in  support  of  this 
point,  but  wish  to  be  brief,  and  therefore  forbear. 

But  passing  over  the  question  of  lapses,  of  universal  legatees  and  their  rights, 
&c.,  &c.,  let  us  see  what  disposition  the  will  has  made  of  these  slaves,  should 
they  not  be  emancipated.  The  testator,  it  seems,  provided  for  this  contingency. 
Let  us  read  from  the  will,  p.  21,  2d  line  :  "  I  will,  however,  in  the  event  my  said 
slaves  refusing  to  leave  the  State,  should  the  laws  of  the  State  require  this  as  a 
consideration  of  their  emancipation,  then  I  will  them  to  my  said  nephew  and 
niece,  and  discharge  them  from  the  conditions  above,  and  only  require  them  to 
have  said  slaves  emancipated,  whenever  the  laws  of  the  State  will  permit  them 
to  remain  in  the  State." 

The  above  clause  indicates  clearly  the  intentions  of  the  testator,  as  to  the  dis- 
position to  be  made  of  these  slaves  should  they  not  be  emancipated.    And  we 
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contend  that  any  other  disposition  of  them  would  be  a  palpable  Tiolation  of  the      i>"noTwa 
expressed  will  of  the  testator.  SoujLu. 

Therefore,  by  the  terms  of  said  will,  be  they  aniversal  legatees  or  not,  they  are 
entitled  to  said  slaves  should  they  not  be  emancipated. 

Buchanan,  J.  Upon  the  questions  of  fact  relating  to  the  formalities  required 
by  law  for  the  confection  of  a  nuncupative  testament  under  private  signature, 
having  been  observed  in  the  present  instance,  we  concur  in  the  conclusions  of  the 
District  Judge,  from  the  volumino.us,  and  to  some  extent,  contradictory  testimo- 
ny before  him. 

The  will  of  Andre  Deshotels  is  valid  in  form,  and  has  been  duly  probated. 

Several  questions  of  law  are  presented  to  us,  upon  the  following  clause  of  that 
wiU: 

"  Fourth.  I  will  and  bequeathed  unto  my  nephew,  Andre  Hildevert  Deshotels^ 
and  to  his  wife,  Marie  Fidele  Soilcau,  in  equal  portions,  all  the  residue  of  my 
estate,  both  personal  and  real,  of  every  description  whatever,  including  slaves, 
lands,  cattle,  horses,  hogs,  sheep,  and  movables.  This  bequest  is  given  and  made 
with  the  following  conditions,  that  is  to  say  :  that  they,  the  said  Amlre  Hildevert 
Deshotels,  and  his  wife,  Marie  Fidele  SoileaUf  immediately  after  my  death,  take 
such  steps  as  shall  be  necessary,  under  the  then  existing  laws  of  the  State  of 
Louisiana,  to  emancipale  and  set  free  the  following  slaves,  to-wit,  Harriet,  Louise, 
Hyacinthe,  Lucy,  Jean  Pierre,  Eliza,  Pavdine,  Coralie,  Louison,  Aimie,  Jean  Ba- 
tiste, Valmont  and  Louisa,  upon  such  terms  as  will  permit  them  to  remain  in  the 
State  of  Louisiana ;  and  should  this  not  be  permitted  by  the  laws,  then  they  shall 
have  them  emancipated,  and  furnish  each  one  of  the  said  slaves  with  one  hundred 
and  fifty  dollars,  to  remove  them  from  the  State  of  Louisiana.  And  upon  the 
further  condition,  that  the  said  legatees  shall,  during  the  time  from  the  date  of 
my  death  and  the  emancipation  of  my  slaves,  furnish  them  all  necessary  food  and 
clothing,  and  treat  them  with  kindness  and  humanity :  and  on  their  failure  to 
comply  with  the  above  conditions,  this  legacy  is  to  become  null  and  void,  so  far 
as  the  said  Andre  H.  Deshotels  and  Marie  Fidele  Soileau  are  concerned.  And  in 
order  fully  to  carry  out  this  provision  of  my  will,  I  give  and  bequeath  unto  my 
said  slaves  their  liberty,  with  the  right  to  claim  the  same  from  my  said  legatees, 
immediately  after  my  death.  I  will,  however,  in  the  event  my  said  slaves  refusing 
to  leave  the  State,  should  the  laws  of  the  State  require  this  as  a  consideration  of 
their  emancipation,  then  I  will  them  to  my  said  nephew  and  neice,  and  discharge 
them  from  the  conditions  above,  and  only  require  them  to  have  said  slaves  eman- 
cipated, whenever  the  law  of  the  State  will  permit  them  to  remain  in  the  State." 

And  in  a  codicil,  there  is  a  similar  testamentary  disposition  in  relation  to  a 
slave  named  Marie. 

The  heirs-at-law  of  Andre  Desliotels  contend,  that  the  l^acy  of  freedom  to  the 
several  slaves  named  in  these  clauses  of  his  will  and  codicil,  has  lapsed,  from  the 
incapacity  of  the  legatees  to  receive,  (C.  C.  1696,)  the  emancipation  of  those 
slaves  being  now  a  legal  impossibility,  under  the  provisions  of  the  statute  of  the 
6th  of  March,  1857.    Session  Acts,  p.  55. 

On  the  part  of  the  executor,  it  is  contended  that  the  right  of  the  slaves  to  their 
freedom,  became  vested  and  indefeasible,  upon  the  death  of  the  testator,  which 
took  place  on  the  6th  of  April,  1855,  about  two  years  previous  to  the  passage  of 
the  Act  of  the  Legislature  in  question :  and  that  it  would  be  contrary  to  the 
105th  Article  of  the  State  Constitution,  to  give  to  that  statute  the  effect  of  de- 
feating a  right  thus  vested. 
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The  operation  of  the  Act  of  6th  of  March,  1857,  has  been  considered  by  os 
SoiiJBAu.  in  varioos  cases,  commencing  with  that  of  Ddphine  y.  Guilld,  The  constito- 
tional  view  of  the  subject  now  presented,  was  ktely  considered  by  us  in  several 
cases  decided  during  the  last  spring  in  New  Orleans — the  cases  of  the  Sucub- 
sion  of  Baker  Woodruffs  and  that  of  Johnson  v.  Johnson,  The  same  point  wjb 
raised  in  the  case  of  slave  Minnie  and  others  v.  John  Ray,  Executory  lately  de- 
cided at  Monroe.  We  then  held,  and  we  adhere  to  the  doctrine,  that  the  right  of 
a  slave  to  freedom  under  the  will  of  his  master,  was  not  vested,  until  the  formal- 
ities required  by  law  for  consummating  the  emancipation  had  been  complied  with. 

The  right  of  the  owner  of  a  slave  to  give  the  slave  his  freedom,  was  always  a 
qualified  right  in  Louisiana,  subject  to  the  action  of  the  constituted  authorities, 
and  by  the  Act  of  the  6th  of  March,  1857,  the  right,  qualified  as  it  was  before. 
has  been  annihilated.  Dating  from  the  passage  of  that  Act,  we  understand  the 
policy  of  this  State  to  be,  that  the  slaves  within  her  borders  shall  remain  slaves. 
In  this,  there  is  nothing  unconstitutional. 

The  Legislature  has  not  pretended  to  say,  that  those  who  were  formerly  slaves, 
and  who,  having  been  solemnly  emancipated  with  all  the  forms  of  law,  have  be- 
come free,  shall  returnin  to  slavery.  It  has  merely  rendered  it  impracticable  for 
the  future,  to  consummate  the  emancipation  of  a  slave,  by  withholding  that  saws 
tion  which  was  always  necessary  1o  the  consuraation  of  emancipation. 

And  the  last  will  now  under  consideration,  affords  internal  evidence  that  the 
testator  was  aware  of  his  inability  to  give  complete  and  perfect  freedom  to  his 
slaves,  and  desired  to  provide  against  every  legal  contingency  that  might  occar, 
to  prevent  the  accomplishment  of  the  object  which  he  had  in  view.    For, 

First.  Ue  devises  these  slaves,  with  other  property,  to  certain  persons,  on  con- 
dition that  the  devisees  shall  take  the  necessary  legal  steps  to  have  the  sdarcs 
emancipated,  with  permission  to  remain  in  the  State. 

Secondly.  On  condition,  (in  case  the  law  will  not  permit  the  slaves,  when 
enfranchised,  to  remain  in  the  State,)  that  the  devisees  shall  have  them  emanci- 
pated, with  the  obligation  to  remove  from  the  State,  and  sliall  furnish  the  slaves 
with  necessaries  funds  to  operate  such  removal. 

Thirdly.  For  fear  the  devisees  should  disregard  the  preceding  conditions  of 
the  devise,  the  testator  gives  to  these  slaves  the  right  to  sue  the  devisees  for 
their  freedom,  immediately  after  the  death  of  testator ;  and, 

Fourthly.  Should  it  ever  happen  that  the  slaves  themselves  would  refuse  to  a^ 
cept  the  boon  of  liberty,  coupled  with  the  obligation  to  remove  from  the  State, 
the  testator  makes  a  special  devise  of  the  slaves  to  certain  persons,  upon  trutl. 
that  the  devisees  will  have  the  slaves  emancipated,  whenever  the  law  shall  be  so 
changed,  as  to  permit  them  to  remain  in  the  State  after  enfranchisement 

The  whole  of  this  complicated  machinery  has  been  constructed  with  reference 
to  the  peculiar  legislation  on  this  subject,  as  it  existed  when  the  will  was  made, 
and  the  modifications  which  that  legislation  might  undergo  thereafter.  One  con- 
tingency alone  was  omitted ;  that  the  liCgislature  should  think  proper  to  take 
away  the  power  of  emancipation  altogether.  This  contingency  has  happened ; 
and  the  will  has  made  no  provision  for  such  a  case.  The  special  devise  of  the 
slaves  to  the  nephew  and  neice  of  the  testator,  has  no  application  nor  effect  to 
this  state  of  the  case,  because  it  is  only  made  in  event,  that  the  negroes  should 
refuse  to  leave  the  State  as  a  legal  condition  of  their  emancipation. 

It  is  argued  by  the  able  counsel  for  the  testamentary  executor,  that  the  will 
has  conferred  upon  his  client,  the  power  which  the  testator  might  nnqaestionably 
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hare  exercised  in  his  lifetime,  of  taking  the  slaycs  in  question  out  of  the  State. 
Bat  we  do  not  so  anderstand  the  clause  referred  to,  and  which  we  have  copied 
above. 

The  residuary  legatees  are  directed,  in  a  certain  contingency,  to  remove  the 
slaves  from  the  State,  after  having  had  them  emancipated.  This  is  a  very  differ- 
ent thing  from  authorizing  the  executor  to  remove  the  slaves  without  being  eman- 
cipated. 

The  only  question  which  remains  to  be  considered,  is  one  raised  by  the  inter- 
venors,  the  residuary  legatees,  namely  :  that  the  legacies  of  freedom  to  the  slaves 
named  in  the  will,  having  lapsed,  to  whom  do  the  said  slaves  belong — to  the  resi- 
duary legatees,  or  to  the  heirs-atrlaw  ?  This  question  is  settled  in  favor  of  the 
heir&«t-law,  by  the  decision  in  Turner  v.  Smithy  12  An.,  which  affirmed  the  doc- 
trine of  the  case  of  Compton  v.  Prescott,  12  Bob ;  also,  case  of  Josephine  Lewis 
V.  Heirs  of  Williams,  lately  decided  at  Alexandria. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended  ;  that  the  will  and  codicil  of  Andre  Deshotels,  admitted  to  probate 
and  execution  by  decree  of  the  District  Court  of  St.  Landry,  be  recognized  as 
valid  in  form  ;  that  the  defendant,  Jean  Baptisle  Soileauj  as  testamentary  execu- 
tor of  said  last  will  and  codicil,  do  account  to  plaintiflfe,  as  heirs-at-law,  and  to 
interveners,  as  residuary  legatees  of  said  Andre  Dcshotds ;  that  the  legacy  of 
their  freedom,  to  the  several  slaves  named  in  the  last  will  and  codicil,  be  declared 
to  have  failed ;  and  the  said  slaves  to  be  the  property  of  plaintiffs,  in  the  propor- 
tions in  which  they  are  severally  heirs-at-law  of  the  testator.  It  is  lastly  de- 
creed, that  the  costs  of  this  suit,  in  both  courts,  be  borne  by  the  succession  of 
Andre  Deshotels. 
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C.  G.  Williams  et  al.  v.  Donat  Leblang. 

A  jndjrmont  in  a  petitory  action  will  be  received  as  proof  against  those  who  woro  parties  to  the  suit  as 

warrantors. 
Relief  by  amendment  of  tho  Jadgmont  of  the  court  bolow  cannot  bo  extended  to  one  appellee  against 

another  apiwllw. 
The  warrantor  is  not  liable  for  counsel  fees  paid  by  tho  party  calling  him  in  warranty. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
T,  H,  Lewis  &  Porter  and  Swayze  <fc  Moore,  for  plaintiffs.    /.  E,  King,  for 
defendant.    Dupre  A  Garland  and  B.  F,  Linton,  for  warrantor  and  appellant. 

Buchanan,  J.  This  is  a  petitory  action  for  a  tract  of  land  measuring  six  ar- 
pents  front  on  the  Courtableau  Bayou,  by  forty  arpents  in  depth,  being  the  same 
for  which  (with  other  lands)  suit  was  brought  by  the  same  plaintiffs  against  John 
Close,  and  judgment  rendered  by  this  court  at  the  August  term  in  Opclousas, 
1857.    See  12  An.,  p.  873. 

After  judgment  rendered  in  that  case,  it  appears  that  plaintiffs  discovered  that 
the  land  embraced  in  the  present  suit  had  been  in  the  possession  of  the  present 
defendant  Donat  Lehlanc,  from  a  date  antecedent  to  the  institution  of  their  pre- 
vious suit  above  mentioned.  They  have,  therefore,  instituted  the  present  suit 
against  Donat  Lehlanc,  the  actual  possessor  of  the  land. 

Donat  Lehlanc  has  called  in  warranty  his  vendors,  Honori  Dejean  and  Casimir 
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wnxuio  Leblanc,  who  appeared  and  called  in  warranty  their  vendor,  John  Close,  The  sait 
IXBL&50.  of  Williams  v.  Close f  decided  in  12th  An.,  was  offered  in  evidence  hj  plaintiff, 
and  was  received  as  proof  against  the  warrantors,  who  were  parties  to  that  suit. 
This  raling  was  correct  The  warrantors  were  the  real  defendants  in  this  action, 
and,  as  to  them,  the  suit  in  12th  An.  was  not  res  inter  alios  acta*  That  sait,  like 
the  present,  was  a  petitory  action,  rei  vindic&tio  ;  and  although  the  action  shoald 
properly  have  been  instituted  against  a  party  in  possession,  yet,  as  the  warran- 
tors, though  not  in  possession,  choose  to  defend  the  action  as  if  they  had  been  in 
possession,  the  judgment  rendered  therein  was  binding  upon  them,  as  fidi  posses- 
sores  qui  liti  se  obtulerunt.  Mackeldey,  Manuel  du  Droit  Romain,  section  302,  pa- 
ragraph 2. 

There  was  judgment  in  favor  of  plaintiffs  against  the  defendant ;  in  favor  of  de- 
fendant against  Honore  Dejean  and  Casimir  Leblanc,  his  vendors ;  and  in  favor  of 
the  said  Dejean  and  Leblanc  against  John  Close. 

Close  alone  has  appealed ;  and  it  is  the  judgment  against  him  alone  which  e 
open  to  our  revision. 

The  plaintiff  have  answered  the  appeal,  by  praying  an  amendment  of  the  judg- 
ment as  between  themselves  and  the  defendant,  which  allowed  a  remuneration  to 
defendant  for  the  enhanced  value  of  the  land  and  improvements ;  but  this  relief 
cannot  be  extended  to  one  appellee  against  another  appellee.  The  allowance  is 
question,  in  the  judgment  of  the  District  Court,  was  personal  to  the  defeodut, 
who  is  not  before  us  as  appellant. 

The  judgment  appealed  from  is  as  follows  : 

"  It  is  further  decreed,  that  the  warrantors,  Dejean  <&  tcife,  have  judgment 
against  their  warrantor,  Jolin  Clou,  in  his  individual  capacity,  and  as  adminu^n- 
tor  of  his  deceased  wife,  Euphrosine  Barre,  for  the  restitution  of  the  price  paid 
to  him  for  the  land,  for  three  hundred  dollars  counsel  fees,  and  for  one  thonsand 
four  hundred  and  ninety  dollars  and  83  cents,  being  the  amount  recovered  by  the 
defendant  from  the  said  Dejean  A  wife.  It  is  further  decreed,  that  the  warrantor. 
Casimir  Leblanc,  have  judgment  against  John  Close  in  his  individual  capadtj. 
and  as  administrator  of  the  succession  of  his  deceased  wife,  Euphrosine  Bam, 
for  the  sum  of  one  hundred  dollars,  fees  of  counsel,  for  four  hundred  and  seventy- 
five  dollars,  being  the  price  paid  by  said  Casimir  for  his  land,  and  for  the  snm  of 
two  hundred  and  ninety-eight  dollars  and  sixteen  cents,  the  latter  sum  being  the 
amount  received  by  the  defendant  from  the  said  Casimir  Leblanc. 

This  double  judgment  does  not  appear  to  us  to  be  sustained  by  the  evidence. 

I.  On  the  25th  of  April,  1849,  J(^n  Close  and  Euphrosine  Barri,  his  wife,  ap- 
peared before  a  Notary  Public  in  the  parish  of  St.  Landry,  and  made  a  sale  of  a 
tract  of  land  of  five  arpents  front  to  the  Bayou  Courtableau,  left  bank,  by  fortj 
arpents  in  depth,  to  their  daughter,  Euphrosine  Close,  wife  of  Honore  Dejean,  au- 
thorized and  assisted  by  her  said  husband.  The  consideration  of  this  sale  was  a 
nominal  price  of  one  thousand  dollars,  or  five  dollars  an  arpent,  "  laquelle  somme 
dc  mille  piastres  est  ou  sera  k  deduire  de  la  part  ou  portion  qui  reviendra  k  la 
dite  dame  Dejean  dans  la  succession  du  premier  decede  de  ses  pere  et  mere,  les 
presens  vendeurs,  qui  alors  sera  acquittancee  sans  qu'il  soit  besoin  d'en  prendre 
aucune  inscription  hypothecaire." 

This  recital  of  the  deed  shows  plainly,  that  no  money  whatever  was  paid  by 
Mrs.  Dejean,  There  was  a  conveyance  to  her  of  a  tract  of  land  by  her  father  and 
mother,  in  advance  of  her  share  in  their  inheritance,  with  a  stipulation  to  collate, 
in  the  partition  of  said  inheritance  with  her  co-heirs,  a  sum  of  one  thousand  dol- 
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lara  as  the  value  of  the  advance  thus  received  by  her.    Mrn,  Close  has  died,  bat       Wiuuiib 

V. 

there  is  no  proof  of  any  partition  of  her  estate,  in  which  a  collation  has  been  LsBLura 
made  by  Mrs.  Dejean  ;  and  if  there  had  been,  Mrs.  Dejean's  recourse  for  restitu- 
tion would  have  been  against  her  co-heirs,  under  the  warranty  implied  in  parti- 
tions. Close,  therefore,  owes  nothing  to  Dejean  for  the  price  of  the  land  of  which 
defendant  has  been  evicted ;  for  no  price  was  paid  by  Dejean  or  his  wife,  to  Close 
for  said  land. 

Neither  does  Close  owe  anything  to  Dejean  for  lawyers  fees  in  defending  this 
suit.  This  point  has  been  repeatedly  settled  in  this  court  See  Hale  v.  New  Or- 
leans, 13  An.,  and  the  cases  there  cited. 

The  other  items  which  make  up  the  sum  for  which  judgment  is  rendered  in  fa- 
vor of  Dejean  against  Close,  are  composed  of  damages  assessed  by  the  judgment 
in  favor  of  defendant  against  Dejean ;  and  which,  eve>i  if  proper  charges  against 
the  latter,  (which  is  not  a  matter  before  us,)  he  has  no  right  to  recover  of  appel- 
lant. 

11.  Casimir  Leblanc  bought  at  a  public  sale,  made  by  order  of  court,  of  the 
effects  belonging  to  the  community  of  acquests  between  Euphrosine  Barre,  de- 
ceased wife  ofJohn  Close,  and  her  surviving  husband,  on  the  4th  of  April,  1853,  a 
tract  of  wood  land  measuring  eight  arpents  front,  by  forty  in  depth,  on  the  Bayou 
Courtableau. 

On  the  18th  February,  1854,  Casimir  Leblanc  sold  to  Donat  Leblanc  a  tract  of 
one  and  a-half  arpents  front,  by  forty  arpents  in  depth,  on  the  Bayou  Courta- 
bleau, which  the  vendor  describes  in  the  deed  as  belonging  to  him,  *'  having  ac- 
quired the  same  at  the  public  sale  of  the  succession  property  of  the  late  widow 
of  Charles  Close."  This  title  does  not  correspond  with  that  upon  which  the  ap- 
pellant is  called  in  warranty.  The  answer  of  Close  to  the  call  in  warranty  seems, 
however,  to  admit  the  identity  of  the  land  conveyed  by  the  two  titles ;  and  the 
argument  of  his  counsel  upon  the  appeal  does  not  call  its  identity  in  question. 
We  may,  therefore,  suppose  the  description  of  Casimir's  title  in  his  deed  to  Donat 
to  be  a  clerical  error.  We  consider  Close  bound  to  warrant  the  title  of  the  land 
sold  at  probate  sale  as  community  property.  The  price  at  which  it  was  sold  at 
that  sale,  was  eleven  dollars  eighty-seven  and  a-half  cents  an  acre ;  which  for  forty 
acres,  the  quantity  which  is  covered  by  the  claim  of  plaintiffs,  amounts  to  four 
hundred  and  seventy-five  dollars.  For  this  amount  the  appellant  is  liable  to 
Casimir  Leblanc,  his  vendee. 

There  are  some  other  items  of  damages  allowed  in  favor  of  Casimir  Lthlanc  by 
the  judgment  appealed  from,  which  we  reject  for  the  reasons  given  in  relation  to 
the  claim  of  Dejean, 

A  plea  of  prescription  is  filed  by  defendant,  which,  if  it  were  an  open  question, 
we  would  think  entitled  to  great  attention ;  for  the  court  in  Heirs  of  O' Conner  v. 
Barre,  in  3d  Martin,  expressly  decided  that  Barre,  the  author  of  the  title  of  Close, 
was  a  possessor  in  good  faith,  and  with  a  good  title. 

But  the  decision  in  12  An.,  p.  873,  of  Williams  v.  Close,  has  barred  this  de- 
fence as  to  the  appellant ;  and  as  to  the  defendant  and  his  warrantors,  who  ac- 
quired their  title  less  than  ten  years  previous  to  the  institution  of  the  present  ac- 
tion, prescription  has  not  run  in  their  favor,  independent  of  the  possession  of 
Close,  their  author. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
upon  the  call  in  warranty  of  the  appellant,  John  Close,  by  Honore  Dejean,  appel- 
lee, be  reversed ;  and  that  the  said  call  in  warranty  be  rejected ;  and  it  is  further 
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WiuiAio  decreed,  that  the  jad^ent  of  the  District  Court  upon  the  call  in  warranty  of  the 
jjouksc.  appellant,  Close,  by  Casimir  Leblanc,  appellee,  be  amended,  and  that  said  duimir 
Leblanc  do  recover  of  said  John  Close,  apon  his  said  warranty,  the  sam  of  four 
hundred  and  seventy -five  dollars,  with  costs  of  his  said  call  in  warranty  in  the 
District  Court.  And  it  is  decreed,  lastly,  that  the  appellee,  Honore  Dejean,  pay 
costs  of  his  call  in  warranty  in  the  District  Court ;  and  that  the  ^>peU6es,  Dijcan 
and  Casimir  Leblanc,  pay  costs  of  appeal. 


\»  V2\M 


Payne  &  IIarbison  v.  Edwin  B.  Scott,  Tutor. 

Where  a  suit  is  broQKht  by  a  mcrcbuDt  on  an  account  rendered  against  minors  for  supplies  f\irnUlH^I, 
advancori,  &c. ,  and  a  privilege  claimed  upon  their  crop,  and  it  appears  that  he  had  dealt  with  tiie 
Uitor  in  his  indioidma  capacity,  and  the  account  was  made  in  his  name,  and  do  contract  is  ebovn  to 
have  been  made  with  him  as  tutor  on  behairof  the  minora — Hdd :  That  he  can  only  recover  so  matii 
as  is  shown  to  have  enured  to  the  benefit  of  the  minors,  and  then  only  to  the  extent  of  Uh? 
revenues. 

Article  843  of  the  Civil  Code,  which  provides  that  the  expenses  incurred  In  (ho  support  and  edncatka 
of  minors,  shall  not  exceed  the  amount  of  their  revenues,  without  the  authority  of  the  court,  <m  the 
advice  of  a  family  meeting,  applies  also  to  cxixiuses  incurred  in  the  management  and  preserraiiJE 
of  their  estates. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
Swayze  A  Moore,  for  plaintiff  and  appellants.    Jchn  E.  King,  for  inter- 
venor  and  appellee. 

Mrrrick,  C.  J.  This  suit  is  brought  to  recover  the  sum  of  $1498  20,  and 
legal  interest  thereon  from  January  20th,  1856,  with  a  privil^e  upon  the  crop  in 
the  ground,  for  goods,  merchandize,  necessary  plantation  and  household  supplies, 
and  money  alleged  to  have  been  furnished  for  the  use  and  benefit  of  a  plantation 
and  slaves  belonging  to  the  minors,  Pannell,  Henrietta  and  Fanny  Scott.  These 
minors,  are  the  issue  of  the  first  marriage  of  their  tutor,  Edwin  B.  Scott,  Scott 
has  a  like  number  of  children  by  his  second  marrii^.  He  resides  with  his  seeond 
wife  and  mother  upon  the  plantation  belonging  to  the  children  of  the  first  mar- 
riage. These  children  have  six  negroes,  which  appear  to  be  employed  upon  the 
plantation ;  and  Scott  also  employs  upon  the  same  three  others  belonging  to  bis 
mother.  In  1855,  he  made  thirty^five  hogsheads  of  sugar,  having  gfiven  an  eqnal 
quantity  to  get  the  thirty-five  ground. 

In  1856,  (the  period  when  this  account  was  made,)  the  crop  consisted  of  fifty 
acres  of  corn,  and  the  like  number  of  acres  in  cotton.  The  cotton,  owing  to  ne- 
glect of  cultivation,  only  produced  700  pounds  in  the  seed,  or  about  half  a  bale 
of  ginned  cotton ;  equal  in  value  to  twenty  dollars. 

The  account  sued  on  was  made  in  the  individiuU  name  of  Edwin  B.  Scott.  The 
first  item  therein  bears  the  date  of  21st  of  March,  1856,  and  is  for  a  bill  of 
$518  77,  and  the  last  is  under  the  date  of  April  7th,  1856,  and  is  for  an  accept- 
ance of  a  draft  for  $335  92,  including  commissions,  stated  to  be  for  carts  and 
wagons.    There  is  also  another  charge  of  $100  for  a  plantation  wagon. 

The  items  of  the  bill  of  2l8t  of  March,  (with  the  exception  of  5  barrels  of  pork 
at  $80,  5  sacks  of  salt  at  $5  75,  and  $217  21  for  bagging,  rope,  twine  and  tar,) 
were  for  family  supplies,  such  as  coffee,  rice,  claret,  &c.  Other  items  of  the  ac- 
count are  for  dry  goods,  clothing,  foraiture,  and  cash  advanced. 
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The  nnder-tutor  intervened  in  this  case  in  the  District  Court,  for  the  protec-  p^^"» 
tion  of  the  minors,  and  judgment  was  rendered  in  favor  of  the  plaintiff  against  Scorr. 
Scott  individually,  but  against  the  plaintiffs  on  their  demand  against  the  minors. 

The  plaintiffs  appeal. 

It  has  been  shown  that  the  credit  was  given  to  Scott  individually,  and  not  as 
tutor.  The  plaintiff  cannot,  therefore,  recover  in  virtue  of  any  contract ;  for 
none  has  been  shown  to  have  been  made  on  behalf  of  the  minors.  Messrs.  Payne 
<ft  Harrison  did  not,  at  the  time  they  gave  the  credit,  give  it  on  account  of  the 
revenues  of  the  minors ;  for  those  gentlemen  were  not  then  probably  aware  of  the 
minors  existence. 

If  the  plaintiffs  can  recover  at  all,  it  is  in  the  form  of  the  action  known  in  the 
civil  law  as  de  in  rem  verso,  that  is,  for  so  much  as  has  actually  turned  to  the  ad- 
vantage of  the  minors,  and  then  (their  being  no  permanent  addition  to  their  es- 
tate) only  to  the  extent  of  the  revenues.     C.  C.  1960,  2278,  343. 

Only  fifty  acres  of  cotton  were  planted  in  1856,  and  Scott  could  not  reasonably 
have  expected  to  make  over  fifty  bales  of  cotton,  and  (as  just  said)  actually  made 
but  half  a  bale,  worth  twenty  dollars.  But  the  minors  are  sought  to  be  charged 
with  rope  and  bagging  sufficient  for  over  one  hundred  bales,  and  at  a  cost  of  more 
than  ten  times  the  value  of  their  whole  crop,  viz,  $213  11.  This  bagging,  720 
yards,  and  the  rope,  1021  pounds,  were  evidently  used  in  some  other  manner.  So 
of  the  wagons  ;  the  minors  are  charged  with  8435  92  for  carts  and  wagons,  and 
the  proof  is,  that  the  following  year  there  were  no  wagons  on  the  place,  and  only 
one  pair  of  wheels. 

The  plaintiff  has  not  only  failed  to  show  that  the  foregoing  items  enured  to  the 
benefit  of  the  minors,  but  his  allegation  is  rebutted  by  the  evidence 

The  plaintiff  has  also  failed  in  his  proof  in  regard  to  the  pork,  salt  and  tar, 
which  may  have  been  disposed  of  by  Scott,  the  purchaser,  in  the  same  manner  as 
the  wagons,  carts,  bagging  and  rope.  At  all  events,  the  plaintifl^,  in  this  sort  of 
action,  (where  the  goods  were  charged  to  one  person,  and  the  price  is  sought  to 
be  recovered  of  another,)  cannot  recover  against  the  minors  where  the  tutor  him- 
self would  not  be  permitted  to  do  so.    The  proof  is  insufficient  in  this  case. 

The  plaintiffs  deny  that  Article  343  of  the  Civil  Code,  which  provides  that  the 
expenses  for  the  support  and  education  of  the  minor  shall  not  exceed  his  reve- 
nues, applies  to  those  which  are  necessary  to  preserve  and  render  productive  their 
property  ;  and  it  is  supposed  that  it  is  sufficient  to  show  that  the  supplies  fur- 
nished were  such  as  the  defendants  might  reasonably  be  supposed  to  need  for  their 
plantation. 

It  appears  to  us,  that  the  spirit  of  Article  343  covers  the  expenses  of  the 
minor's  estate,  as  well  as  his  personal  expenses.  See  Moore  v.  NitAols,  5 
L.  R.  488. 

In  Barbarin  v.  Barharin,  3  An.  264,  this  court,  in  speaking  of  expenses  incurred 
in  the  management  of  the  estate  and  payment  of  debts,  &c.,  said  :  "  The  advances 
made  by  the  under-tutor,  not  having  been  authorized  by  a  decree  of  court,  ren- 
dered on  the  advice  of  a  family  meeting,  he  has  no  claim  for  them  against  the  mi- 
nors, beyond  the  revenues;  and  he  cannot  be  permitted  to  enforce  his  claim 
against  the  defendant  personally,  until  that  of  the  minors  is  ascertained  and 
paid." 

In  the  case  of  Hubhell  v.  Hubbell,  the  tutrix  expended  more  for  the  support  and 
education  of  the  minors  than  the  revenues.  The  court  remarks  generally,  that 
"  our  Code  expressly  provides  that  the  expenses  of  a  minor  shall  never  exceed  his 
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Patjh        revenues,  without  the  authority  of  the  court,  upon  the  advice  of  a  family  meet- 
Soon.         ing."    5  An.,  p.  525. 

In  the  case  of  Urquhart  v.  E.  B.  Scott,  Tutors  12  An.  674,  the  suit  was  for  "  a 
balance  of  account  due  plaintiff  for  alleged  advances  made  and  supplies  famished 
to  said  Scott,  in  his  capacity  aforesaid,  for  the  use  and  benefit  of  a  plaotatioD  be- 
longing to  said  minors,"  and  it  was  alleged  "  that  said  advances  and  supplies  were 
absolutely  necessary  for  the  proper  administratioD  of  the  property  and  the  main- 
tenance and  education  of  said  minors/' 

In  reference  to  an  action  of  this  sort,  we  said : 

*'  U  is  not  shown  that  the  estate  was  embarrassed  with  debts  at  the  commence- 
ment of  the  tutor's  administration,  nor  does  it  appear  that  the  revenues  of  the 
minors  were  inadequate  to  their  support  The  tutor  is  prohibited,  under  the 
stringent  but  wise  provisions  of  our  law,  from  borrowing  money  on  behalf  of  the 
minors.  If  their  support,  or  the  preservation  of  their  property  require  an  expen- 
diture beyond  these  revenues,  it  is  the  duty  of  the  tutor  to  cause  to  be  convened 
a  meeting  of  the  family  or  friends  of  the  minor  to  deliberate  upon  the  propriety 
of  making  a  loan.  In  the  absence  of  such  authority,  the  tutor  pan  make  do  coo- 
tract,  binding  as  such,  which  creates  an  indebtedness  on  the  part  of  his  wards. 
JTiose  who  deal  with  tutors  acting  on  behalf  of  minors,  must  do  so  at  their  peril." 

It  was  after  making  these  sweeping  remarks,  that  the  court  used  the  language 
relied  upon  by  plainti^'  counsel.  An  examination  of  the  case  will  show,  that 
the  court  was  reasoning  m  reference  to  the  proceeds  of  the  crop  in  the  hands  of 
Messrs.  W.  <&  D.  Urquhart,  and  so  far  from  countenancing  the  doctrine  that  a 
tutor  can  by  his  own  acts  diminish  the  capital  of  the  minor,  the  court,  by  its  de- 
cree, rejected  the  plaintifis'  demand.    12  An.  674. 

The  case  of  MUtenherger  y.  Elam,  II  An.  667,  sustains  the  same  view  of  the 
capacity  of  the  tutor  and  rights  of  the  minors. 

It  is  true,  that  Article  No.  339  of  the  Civil  Code  allows  the  properly  of  the 
minor  to  be  alienated  without  the  advice  of  a  family  meeting  when  a  judgment  is 
to  be  executed  against  him.  But  this  Article  presupposes  that  the  judgment  was 
obtained  upon  a  just  cause  and  in  conformity  to  law.  See  examples,  7  L  R.  316, 
8  L.  R.  321. 

There  is  the  greater  necessity  for  a  careful  examination  of  the  demand  against 
the  minor,  on  account  of  the  effect  of  the  execution  of  the  judgment  against  him. 

We  are,  therefore,  of  the  opinion,  that  the  judgment  of  the  lower  court  ought 
to  be  affirmed,  and  it  is  so  decreed. 


Succession  op  Benjamin  McClelland. 


14   762j        The  commanity  cannot  be  allowed  more  than  the  actual  cost  of  ItnproTements  made  on  the  scpante 
'  estate  of  one  of  the  spouses,  during  Uie  existence  of  the  marriage,  although  the  property  haxi  ia- 

creasod  in  value  during  its  existence. 
One  partner  in  the  community  \vill  not  be  permitted  to  question  the  title  of  the  other  partner  to  pro- 
perty possessed  by  such  partner  prior  to  the  existence  of  the  community. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  MaHel,  J. 
T.  H.  Levfis  &  Porter,  for  administrator.    /.  E.  King  and  C.  A,  Mouton, 
for  opponent  and  appellant. 
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Merrick,  C.  J.    The  object  of  this  suit,  (which  is  prosecuted  by  way  of  an    ^J^^^JJ^' 
opposition  to  the  administrator's  account),  is  to  settle  the  value  of  the  commu- 
nity property  which  existed  between  the  intestate  and  the  opponent,  his  widow. 

The  amount  to  be  deducted  for  the  debts  of  the  community  is  reserved  for  fu- 
ture adjustment. 

Both  parties,  administrator  and  opponent,  appeal. 

I.  The  first  question  presented  is,  whether  the  District  Judge  has  allowed 
enough  to  the  community  for  the  increase  of  the  herds  or  stock  of  cattle  and 
horses  in  the  parishes  of  St.  I^uidry  and  Calcasieu? 

Both  parties  complain  :  one  maintains  that  the  Judge  has  allowed  too  much ; 
the  other,  that  the  estimate  is  too  low. 

There  is  much  discrepancy  in  the  testimony,  and  after  a  careful  consideration 
of  the  same,  we  are  unable  to  say  that  the  District  Judge  erred  on  this  branch  of 
the  case.  The  testimony  leaves  it  very  doubtful  whether  there  had  been  much 
increase  in  the  herds  of  cattle  during  the  existence  of  the  community.  We  could 
not  interfere  with  the  conclusions  of  the  District  Judge  on  this  subject  with  any 
certainty  that  our  appreciation  of  the  testimony  would  be  more  exact  We  do 
not  perceive  that  the  proceeds  of  the  gentle  cattle  are  credited  to  the  separate 
estate. 

II.  Was  the  plantation  of  the  deceased  (being  his  separate  estate)  increased  in 
value  by  the  erection  of  buildings  thereon  by  the  community  ?  The  District 
Judge  allowed  9450  for  such  improvements.  He  must  have  assumed,  (which  was 
correct),  that  the  community  could  not  be  allowed  for  more  than  the  cost  of  such 
improvements,  although  the  property  had  increased  in  value  dnce  the  existence  of 
the  community.  The  question  is  not  the  same  when  the  improvements  do  not  en- 
hance the  value  of  the  soil  to  the  amount  of  the  cost  of  the  same.    2  An.  43. 

in.  The  District  Judge  allowed  the  separate  estate  of  the  husband  $6,475  for 
separate  property  sold  during  the  existence  of  the  conmiunity,  but  not  shown  by 
direct  proof  to  have  enured  to  its  benefit.  We  cannot  say,  under  the  peculiar  cir- 
cumstances of  this  case,  that  he  erred.  He  charged  the  separate  estate  (upon  the 
mere  presumption  of  law)  with  the  sum  of  $19,733  84,  debts  of  the  husband, 
paid  during  the  existence  of  the  marriage.  It  might  well  be  inferred,  considering 
the  thrifty  habits  of  the  deceased,  that  the  $6,475  were  used  in  part  payment  of 
his  separate  debts,  no  other  separate  debts  having  been  shown  to  exist.  If  the 
community  is  credited  with  the  one,  it  should  be  debited  with  the  other. 

lY.  Certain  slaves  were  in  the  possession  of  the  husband  as  owner,  before  his 
marriage  with  the  opponent.  There  is  no  other  proof  of  ownership,  and  no  pro- 
duction of  written  titles.  Is  the  presumption  arising  from  Art.  2374  C.  C,  that 
all  the  effects  which  the  husband  and  wife  reciprocally  possess  at  the  dissolution 
of  the  marriage,  rebutted  by  the  proof  of  such  prior  possession  ?  The  deceased 
was,  at  the  time  of  his  marriage,  the  owner  of  a  large  estate  of  lands,  slaves, 
vacheries,  &c.;  much  of  which  is  conceeded  to  be  separate  property.  It  is  to  be 
presumed,  that  he  possessed  the  slaves  he  held  prior  to  and  at  the  time  of  the 
marriage,  as  owner  also.  Indeed,  we  so  understand  the  testimony.  If  the  widow 
in  community  pretends  that  these  slaves  belonged  to  the  community,  she  must 
show  that  the  title  to  them  was  acquired  during  the  community.  One  partner  in 
the  community  cannot  be  permitted,  under  the  mere  presumption  of  Art.  2374, 
to  set  up  defects  and  question  the  title  of  the  other  to  property  possessed  by  the 
other  prior  to  the  community. 

y.  The  claim  against  the  administrator  for  the  supposed  loss  arising  from  a 
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neglect  to  sell  certainslaves,  cannot  be  considered  under  the  pleadings  and  argu- 
ment of  coanseL 

We  perceive  no  other  questions  which  require  particular  notice,  and  are  satis- 
fied that  substantial  justice  has  been  done  between  these  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  affirmed,  the  administrator  and  opponent  each  paying  one- 
half  of  the  costs  of  the  appeal. 


14    764 
109    365 


Baziue  Fdselier  and  Husband  v.  J.  D.  Babixeau. 

A  judgment  agaiDSt  the  tator  upon  the  account  of  tutorship  does  not  concLude  the  tutor's  aarcty,  al 

though  prima  facie  evidonco  against  him. 
When  a  solidary  co-debtor  pays  In  discharge  of  the  whole  debt  less  than  the  whole  amount  of  Uh 

debt,  be  cannot  claim  from  his  co-debtor  reimbursement  of  his  pcn-tkni  of  the  whole  debt,  bot  oalv 

of  the  amount  paid. 
Any  convention  to  the  contrary  between  the  creditor  and  the  co-debtor  making  the  payment,  protlnco 

no  effect  upon  the  rights  of  the  co-debtor,  who  was  not  a  party  to  such  convention. 
The  surety  on  a  tutor's  bond  is  not  liable  for  what  came  into  the  tutor's  hands  before  signi&f  (be 

bond. 
The  tutor  is  bound  to  pay  Interest  on  all  sums  of  money  of  the  minor,  which  come  into  his  hands. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Martin,  Martd,  J. 
E,  Simon  and  C.  H.  Mouton,  for  plaintiff  and  appellant.    Martin  Voorhm, 
for  intervenors.    A.  DeBlanc  and  J.  G.  Olivier,  for  defendant. 

Buchanan,  J.  Mrs,  Fuselier,  the  plaintiff,  sues  defendant,  who  is  one  of  two 
co-sureties  of  her  late  tutrix,  for  a  balance  of  account  of  tutorship,  due  bj  tte 
.latter,  as  settled  by  a  judgment  obtained  by  plaintiff  against  her  said  tutrix. 

The  bond,  subscribed  by  defendant,  on  which  this  action  is  based,  reads  as 
follows : 

"  State  of  Louisiana — Parish  of  St.  Martin, 
"  Know  all  men  by  these  presents,  that  we,  Julie  Picard,  widow  of  Simon  Da- 
vid, and  now  the  wife  of  Ursin  Ozenne,  and  by  him  duly  authorized,  of  theparisli 
of  St.  Martin,  and  Antonio  Bauvais  and  Joseph  D.  Babineau,  of  the  same  pftridi 
of  St.  Martin,  are  held  and  firmly  bound  unto  Alphonse  Robin,  Judge  of  ik 
parish  of  Pointe  Coupee,  and  to  his  successors  in  office,  in  the  sum  of  thirty 
thousand  dollars,  for  the  payment  whereof,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  &c.,  firmly  by  these  presents,  dated  at  the  parish  of  St  Mar- 
tin, this  third  day  of  January,  one  thousand  eight  hundred  and  thirty-eight  The 
condition  of  the  above  obligation  is  such,  that  whereas  the  above  bound  Jtdie  Pi- 
card  has  been  appointed  by  the  Judge  aforesaid,  tutrix  of  Basilie  Fusditr  and 
Ludger  Fuselier,  her  grand-children :  Now,  therefore,  if  the  said  Julie  Picard 
shall  well  and  truly  fulfill  the  duties  incumbent  on  her  as  tutrix  aforesaid,  and 
shall  account  for  and  pay  over  to  the  said  Bazilie  Fuselier  and  Ludger  Fusditr, 
or  to  their  legal  representatives,  or  to  such  person  or  persons  as  shall  be  entitled 
to  the  same,  when  thereto  legally  required,  all  such  sum  or  sums  of  money  as 
shall  come  into  her  hands  as  tutrix  aforesaid,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect 

(Signed)  J.  P.  Okknitb, 

Ur.  Ozbnnb, 
Aktoine  Bauvais, 
Joseph  D.  Babineau." 
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The  petition  in  this  case  was  filed  the  3d  of  March,  1853.    The  defendant  filed       fcskukr 
his  answer  the  3d  of  October,  1853.    The  parties  went  to  trial,  and  judgment      Babd«au. 
was  rendered  by  the  District  Court  on  the  5th  day  of  October,  1854,  decreeing 
that  plaintiff  recover  of  defendant  the  fall  amount  of  the  judgment  against  the 
tutrix,  subject  to  certain  credits. 

An  appeal  was  taken  by  defendant,  which  was  decided  by  this  court  in  May, 
1856,  remanding  the  cause  for  a  new  trial.    11  An.  393. 

The  case  being  thus  reopened  in  the  court  below,  a  new  party  made  her  appear- 
ance in  that  court,  to-wit,  Jvdie  Desiree  Bauvais,  wife  of  Hiliare  Gradnigo,  and 
daughter  and  sole  heir  of  Anloine  Bauvais,  deceased,  the  co-surety  of  defendant 
in  the  bond  of  tutorship,  who,  on  the  3d  of  March,  1857,  filed  a  petition  of  in- 
tervention, alleging  that,  having  been  bound  to  plaintiff  as  heir  of  her  father, 
and  having  been  sued  by  plaintiff  upon  her  said  liability,  she  had,  (by  a  notarial 
act,  annexed  and  made  part  of  the  petition  of  intervention,)  shortly  after  the 
rendition  of  the  judgment  of  the  District  Court  against  defendant,  settled  in  full 
with  plaintiff  for  the  claims  of  the  latter,  reckoning  said  claims  at  the  amount 
fixed  by  said  judgment,  to-wit,  822  382  75 ;  and  had  taken  a  subrogation  from 
plaintiff,  by  the  same  a<;t  of  the  rights  of  the  latter  against  defendant,  under  the 
bond  of  tutorship. 

The  petition  of  intervention  goes  on  to  aver,  that  by  the  judgment  of  the  Su- 
preme Court,  subsequently  rendered,  an  item  of  82,584  50,  allowed  by  the  judg- 
ment of  the  District  Court,  as  a  just  claim  of  plaintiff  against  her  tutrix  and  the 
sureties,  had  been  rejected  and  disallowed ;  by  means  whereof,  the  intervenor  was 
entitled  to  claim  back  from  plaintiff  the  said  amount,  with  accruing  interest,  as 
so  much  paid  in  error. 

The  petition  of  intervention  concludes  with  a  prayer  for  judgment  against 
plaintiff  for  the  sum  paid  in  error ;  and  for  judgment  against  defendant,  for  what- 
ever amount  the  court  may  fix  as  due  by  said  Babineau  on  his  bond  of  surety- 
ship. 

The  act  of  compromise  annexed  to  the  petition  of  intervention  shows,  that,  on 
the  24th  of  October,  1854,  the  plaintiff  and  the  intervenor  appeared  before  a 
Notary  Public,  and,  after  declaring  that  the  intervenor  was  bound,  in  sdido, 
with  the  defendant,  for  the  balance  due  by  plain ti^'  late  tutrix  ;  and  also,  that 
such  balance  amounted,  at  the  date  of  the  act,  under  the  judgment  of  the  District 
Court,  lately  rendered  against  defendant  in  this  suit,  to  a  sum  of  ?22,382  75 — 
the  act  proceeds  to  recite  that  intervenor  pays  to  plaintiff  eighteen  thousand 
dollai-s,  in  cash  and  notes  of  hand ;  of  which  sum,  the  parties  agreed,  that 
$11,191  37 i,  was  paid  for  the  half  of  intervenor's  co-surety,  Babineau,  and 
6,808  62^,  for  the  half  of  the  intervenor  herself,  in  the  joint  and  several  obliga- 
tion of  the  said  sureties  under  their  bond,  and  the  judgment  of  the  District  Court. 

As  this  contract  is  made  the  foundation  of  a  pretention  to  render  one  of  two 
co-sureties,  liable  to  reimburse  to  the  other  about  two-thirds  of  what  has  been 
paid  by  the  latter  to  the  common  creditor,  in  discharge  of  the  joint  and  several 
obligation  of  both,  it  is  proper  to  repeat  textually  the  form  of  words  by  which  it 
is  supposed  that  such  an  effect  has  been  produced.    The  contract  says  : 

"  Quoique  la  dame  Julie  Desiree  Bauvais  et  le  sieur  Joseph  D,  Babineau  soient 
tous  les  deux  responsables  solidairement  envers  la  dite  dame  Basilie  Fuselier,  de 
la  somme  de  vingt-deux  mille  trois  cent  quatrevingt-deux  piastres  soixante-quinze 
cents,  il  est  neanmoins  convenu  ici  que  chacun  individuellement  vis-i-vis  I'un  de 
I'autre,  n'est  debiteur  que  de  la  moitie  de  cctte  somme.    La  dame  Baselie  Fusilier ^ 
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F^TSKLBE  en  pleine  et  entiere  satisfaction  de  la  nioiti6  da  dit  jngement  qui  est  d&e  par  la 
BiBocKAu.  dame  JtUie  D.  Bauvai$j  consent  k  accepter  d'elle  la  somme  de  six  mille  bait  cents 
httit  piastres,  soixante-deox  cents  et  demi ;  et  ponr  Tantre  moitie,  qui  est  dae  par 
Joseph  2).  Babineaut  dont  la  dite  dame  Julie  Desiree  Bauvais  se  trouve  responsa- 
ble  en  raison  de  la  solidarite,  la  dite  dame  Bazilie  Fuselier,  en  pleine  et  entiere 
satisfaction  de  la  dite  moitie,  consent  k  accepter  la  somme  de  ooze  mille  cent 
qnatrevingtonze  piastres,  trente-sept  cents  et  demi,  ces  deox  sommes  reanies  for- 
mant  celle  de  dix-hoit  mille  piastres,  montant  auqnel  ont  ete  fixees  les  conditions 
da  present  arrangement,  ce  qai  a  ete  pay^  ainsi  qa'il  est  ci-apres  mentionoe,  doot 
qaittanoe.  Far  consideration  da  paiement  de  la  dite  somme  de  onze  mille  cent 
quatrevingtonze  piastres  et  trente  cents  et  demi,  portion  diie  par  Joseph  D.  Babi' 
neau,  la  dite  dame  Bazilie  Faselier  sabroge  la  dite  dame  Julie  Desiree  Bautais 
dans  tons  les  droits,  titres  et  pretensions  qa'elle  a  et  peat  avoir  contre  le  dit  Jo- 
seph D,  Babineau  en  yerta  da  jagement  dont  il  est  parle  plus  haat" 

It  is  very  clear,  that  from  and  after  the  date  of  this  contract,  or  arrangmenl, 
as  tlie  act  styles  it,  the  plaintiff  was  without  interest  in  this  snit.  She  w« 
paid  and  satisfied  in  fall.  And  she  so  declares  in  her  answer  filed  to  the  petition 
of  intervention ;  claiming  that  the  notarial  act  of  the  24th  of  October,  18^4, 
was  a  compromise  or  transaction^  having  the  force  of  the  thing  adjudged  between 
herself  and  the  intervenor,  **  who  was  subrogated  both  by  the  operation  of  law 
and  an  express  stipulation  to  that  effect,  to  all  the  rights,  claims  and  demands  of 
this  respondent,  against  the  said  Joseph  D,  Babirieau,  the  co-surety  of  BauvaisJ' 

We  concur  in  this  view  of  the  position  of  those  two  parties  (the  plaintiff  and 
the  intervenor)  in  relation  to  each  other ;  and  view  the  suit,  from  the  moment  of 
the  appearance  of  the  intervenor  in  court,  as  being  prosecuted  exdusivdy  for  her 
account  and  benefit 

The  defendant  answered  the  petition  of  intervention,  by  alleging  fraud  and 
collusion  in  the  judgment  rendered  in  favor  of  plaintiff  against  Mr.  and  Mrs. 
Ozenne,  in  the  parish  of  Pointe  Coupee,  and  pleaded  various  other  defences. 

Upon  these  issues  the  parties  went  to  trial,  and  the  judgment  of  the  District 
Court  was,  that  plaintiff  take  nothing  by  her  action  against  defendant ;  and  that 
all  the  rights  and  claims  of  the  intervenor,  Julie  Desiree  Bauvais,  be  reserved  for 
future  adjudication.    The  plaintiff  and  the  intervenor  both  appealed. 

The  plaintiff  has  no  cause  to  complain  of  this  judgment.  She  has,  by  her  own 
avowal,  nothing  to  claim  from  the  defendant  The  only  issue  in  Hiis  record  which 
concerns  her,  is  the  claim  made  by  the  intervenor  against  her  for  restitntion  of 
the  sum  by  which  the  first  judgment  of  the  District  Court  was  reduced  by  our 
decision  on  the  previous  appeal ;  and  also  for  restitution  of  such  other  soins  as 
should  be  deducted  in  favor  of  defendant,  upon  the  final  decision  of  the  canse. 
This  issue,  indeed,  is  disposed  of  by  the  construction  which  we  have  put  upon 
the  notarial  act  of  the  24th  of  October,  1854,  (C.  C.  Art  3045,)  and  whatever 
difference  of  opinion  there  may  be  as  to  the  nature  and  efiect  of  the  said  act, 
there  can  be  none  in  relation  to  another  act  subsequently  passed  between  the 
same  parties  (the  plaintiff  and  the  intervenor)  :  by  which  act,  the  intervenor  con- 
sents to  receive,  in  full  satisfaction  of  all  claims  made  by  her  against  the  plaintif, 
the  sum  of  twelve  hundred  and  fifty  dollars,  which  sum  the  plaintiff  paid  the  in- 
tervenor in  an  endorsed  note ;  and  the  intervenor  thereupon  declares  that  she  has 
no  claim  of  any  nature  whatever,  against  the  plaintiff.  And  the  intervenor,  Mrs. 
Gradnigo,  by  the  same  act,  discontinues  her  demand  in  intervention  as  against 
the  plaintiff,  Mrs,  Fuselier,  and  all  demands  of  deductions  from  the  balance  of 
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the  account  of  the  tatorship  of  the  plaiDtiff  established  by  the  jadgment  of  the  Fosniu 
District  Court  of  Pointe  Coupee,  and  the  arrangement  or  settlement  by  notarial  Bimxkiu, 
act  of  the  24th  of  October,  1854  :  Mrs.  Ghradnigo  consenting  to  withdraw  her 
intervention  from  court,  or  to  permit  judgment  to  be  entered  up  against  her  upon 
the  same,  at  the  option  of  Mrs.  Fusdier,  And  it  was  further  agreed  between  the 
parties  to  said  act,  that  Mrs.  Gradnigo  might,  if  she  thought  proper,  prosecute 
the  present  action  against  the  defendant,  in  order  to  render  available  her  recourse 
against  defendant  under  the  bond  of  tutorship  ;  that  Mrs,  Fusdier  will  only  re- 
main in  said  suit  for  the  purpose  of  asserting  the  rights  which  she  may  have  to  the 
costs  and  expenses  of  the  suit,  and  for  no  other  purpose :  it  being  well  understood 
that  if  Mrs.  Gradnigo  concludes  to  prosecute  further  the  preset  action,  in  the 
name  of  Mrs,  Fusdier,  that  the  latter  shall  not  be  held  or  bound  either  towards  Mrs. 
Gradnigo,  or  towards  any  third  person,  for  any  sum,  or  for  any  fact  resulting 
from  the  issue  and  decision  of  the  suit ;  that  is  to  say,  that  Mrs.  Gradnigo  will 
take  the  suit  in  the  situation  and  condition  in  which  it  is  at  present,  between 
the  primitive  parties,  and  will  prosecate  it  in  the  same  manner,  to  the  same  ends, 
with  the  same  consequences  and  the  same  responsibilities,  as  if  she  had  instituted 
it  herself,  and  as  if  Mrs.  Fusdier  had  never  had  any  part  therein  ;  saving  and 
excepting  that  Mrs.  Gradnigo  will  not  be  bound  for  any  costs  incurred  to  the 
date  of  the  act,  (12th  of  March,  1858,)  other  than  those  of  her  intervention, 
whatever  may  be  the  issue  of  the  suit.  The  intention  of  the  parties  being  to 
save  Mrs,  Gradnigo  the  delays  of  the  new  action  which  she  would  have  to  insti- 
tute, in  order  to  assert  her  recourse  against  defendant,  did  she  not  prosecute  the 
present  action. 

The  appellant,  Mrs,  Fuselier,  being  thus  out  of  court,  and  the  appellant,  Mrs, 
Gradnigo,  prosecuting  her  co-surety  under  her  legal  and  conventional  subroga- 
tion to  the  rights  of  plaintiff,  as  well  as  in  virtue  of  the  assignment  and  transfer 
of  this  action  to  her  made,  it  remains  to  inquire  what  are  the  matters  in  contrcH 
▼ersy  between  the  defendant  and  the  intervener. 

This  appellant  argues  that  there  are  but  three  points  left  open  by  the  former 
judgment  of  this  court,  to-wit : 

Ist.  The  amount  received  by  Gabrid  Fusdier,  husband  of  plaintiff,  by  trans^ 
fer  of  claims  belonging  to  his  wife. 

2d.  The  confusion  of  the  qualities  of  debtor  and  creditor  in  the  intervener. 

2d.  The  plea  of  res  judicata  as  to  Mrs.  Ozenne's  interest  in  the  succession  oi 
Ludger  Fuselier,  deceased. 

We  do  not  concur  in  this  view  of  the  present  position  of  the  cause.  The  de- 
cree is  the  only  indication  of  what  was  decided  by  the  court ;  and  that  decree 
simply  remands  the  cause  for  a  new  trial,  with  leave  to  defendant  to  amend  his 
pleadings. 

There  was  no  judgment  for  any  particular  items  of  the  account  of  tutorship, 
or  decree  disallowing  any  particular  item  of  said  account.  The  whole  of  said 
account,  or  at  least  so  much  of  it  as  the  parties  have  commented  upon,  is  before 
us  for  adjudication. 

We  have  enounced,  in  our  previous  decision,  the  doctrine,  that  the  judgment 
against  the  tutor,  upon  the  account  of  tutorship,  does  not  conclude  the  tutor's 
sureties,  although  prima  facie  evidence  against  them.  To  this  doctrine  we  ad- 
here ;  and  the  party,  who  has,  since  the  cause  was  remanded,  stept  into  the  shoes 
of  plaintiff,  is  bound  by  it. 

I.  In  examining  the  account,  we  commence  by  observing,  that  no  matter  wh|it         . 
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FvsojxR  may  have  been  the  correct  amoant  dae  by  the  tutrix  and  by  her  sareties  to  her 
Babuoau.  ward,  the  plaiutiff,  yet  the  intervenor,  who  now  occupies  the  place  of  pl^ntiff, 
can  never  recover  more  from  'her  co-surety,  the  defendant,  than  the  half  of  the 
amount,  which  she  paid  the  plaintiff  in  satisfaction  of  her  rights  under  the  bond. 
Any  deduction  made  by  plaintiff  from  the  amount  justly  due  her,  enures  to  the 
benefit  of  all  the  sureties  pro  rata.  One  of  several  solidary  debtors,  who  dis- 
charges the  common  debt,  cannot  be  allowed  to  speculate  at  the  expense  of  his 
co-debtors.  Article  21 00  of  the  Code  declares,  that  a  solidary  co-debtor  who  pays 
the  whole  debt,  can  claim  from  each  of  his  co-debtors  only  the  part  and  portioa 
of  each.  But  if  the  debtor  was  paid  in  discharge  of  the  whole  debt,  less  than 
the  whole  amount  of  such  debt,  we  are  not  to  infer  from  this  Article,  that  he  can 
claim  from  his  co-debtors  reimbursement  of  the  portion  of  each  in  the  whole 
debt,  but  only  of  their  portions  in  the  amount  paid.  And  any  convention  to  the 
contrary  between  the  creditor  and  the  co-debtor  who  has  paid  the  creditor,  such 
as  we  have  seen  stipulated  between  plaintiff  and  intervener,  on  the  2'lth  of  Octo- 
ber.. 1854,  can  have  no  effect  upon  the  right  of  the  co-debtor,  who  was  not  a  party 
to  such  convention. 

Mrs.  Gradnigo,  when  she  discharged  the  debt  for  which  she  and  defendant 
were  jointly  and  severally  responsible,  acquired,  of  right,  (C.  C.  2157,)  a  subro- 
gation to  the  rights  of  the  common  creditor.  But  those  rights  were  fixed  by  the 
creditor  at  the  amount  which  she  thought  fit  to  accept  from  Mrs.  Gradntgo,  ia 
satisfaction  of  the  whole  debt ;  and  the  legal  consequences  of  the  payment,  as  be- 
tween the  solidary  co-debtors,  were  beyond  the  power  of  the  creditor  to  modify 
or  control.  A  stronger  case  than  this,  in  favor  of  the  pretentions  of  the  inter- 
venor,  was  presented  in  Roman  v.  For  stall,  II  An.  717,  where  it  was  held,  that 
the  co-debtor,  the  transferree  of  a  third  person  who  had  paid  the  debt,  and  taken 
a  conventional  subrogation,  was  only  entitled  to  recover  his  co-debtor's  propor- 
tion of  the  amount  which  had  been  actually  paid. 

II.  The  surety  is  not  liable,  under  this  bond,  for  anything  that  came  intolbe 
tutrix's  hands,  before  the  signing  of  the  bond. 

III.  The  defendant  is  not  liable,  for  reasons  giving  in  our  previous  decision, 
for  the  item  of  32,584  50,  collected  by  Mr.  Janin  and  applied  to  the  paymeut  of 
a  debt  of  Mrs.  Ozemie  to  Gabriel  Fuselier. 

IV.  The  grandmother  of  plaintiff  was  not  her  presumptive  heir,  at  the  time 
slie  was  appointed  her  tutrix. 

V.  Neither  was  she  an  heir  of  her  deceased  grandson,  Ludger  Adolphe  Fuv- 
lier ;  and  the  allotment  to  her  of  a  portion  of  his  estate  as  heir,  was  an  error 
which  did  not  constitute  res  judicata  against  plaintiff,  and  might  be,  as  it  was, 
rectified  by  a  subsequent  judgment. 

VI.  The  counsel  of  appellee  argues,  that  interest  was  improperly  charged  the 
tutrix  upon  the  various  sums  of  money  received  by  her. 

This  argument  is  based  upon  a  variation  between  the  expressions  used  in  Art. 
71,  p.  70  of  the  Code  of  1808,  and  Art.  341  of  the  Code  of  1825.  The  former 
provides,  that  the  tutor  is  bound  to  pay  to  his  ward,  interest  at  the  rate  of  five 
per  cent,  on  all  sums  which  he  shall  have  received  on  his  account,  from  the  time 
he  shall  have  received  such  sums  respectively,  without  being  admitted  to  free 
himself  from  such  interest,  under  pretence  of  his  not  having  been  able  to  lay  the 
money  out. 

The  Article  341  of  the  new  Code,  directs  the  tutor  to  invest  in  the  name  of 
his  minor,  the  revenues  which  exceed  the  expenses  of  his  ward,  whenever  tfiey 
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amount  to  the  sum  of  five  hundred  dollars.  And  in  default  of  making  such  in-  Frmura 
vestment,  the  tutor  is  bound  to  pay  (by  the  Act  of  1825,  p.  198,  J  1)  legal  in-  Baruikiv. 
terest. 

The  obligation  of  the  tutor  to  pay  interest  on  moneys  of  the  minor  which  come 
into  his  hands,  can  scarcely  be  considered  an  open  question,  at  this  day  ;  after 
the  many  decisions  recognizing  such  an  obligation,  since  the  Code  of  1825  is  in 
force. 

We  will  content  ourselves,  therefore,  with  observing  that  the  word  revenves  in 
the  first  paragraph  of  the  Article  341,  is  to  be  taken  as  synonimous  with  the 
word  funds  in  the  second  paragraph  of  the  same  Article ;  and  as  meaning  all 
moneys  belonging  to  the  minor,  that  come  into  the  hands  of  the  tutor  in  the 
course  of  administration. 

We  state  the  account  of  the  liabilities  of  defendant,  under  the  bond  of  tutorship 
subscribed  by  him  as  surety  of  JuJie  Picard  Ozenne,  as  follows  : 

Items  of  judgment  against  the  tutrix  allowed — 
Item  No. 


.2, 

Capital, 

$  179  03. 

Interest,  8  129  77.     Commissions.  $  12  97 

3, 

« 

1,003  18 

« 

720  00 

72  00 

4, 

ti 

237  89 

u 

160  27 

16  02 

5, 

U 

6,986  75 

u 

4,794  20 

479  42 

6. 

it 

5,964  30 

i( 

3,799  70 

379  97 

7. 

5,964  30 

tt 

3,496  00 

349  60 

9. 

it 

1,007  48 

n 

484  75 

48  47 

10, 

tt 

627  30 

" 

288  92 

28  89 

11, 

n 

971  70 

ti 

456  11 

45  61 

822,941  93  814,329  72  $1,432  97 


Amount  of  capital 822,941  93 

Amount  of  interest 14,329  72 

Total 837,271  65 

Deduct  commissions  of  tutrix 81,432  97 

Deduct  for  minor's  education  and  support 2,598  00 

4,030  97 

Balance  (reliquat  de  tutoUo) 833,240  68 

Interest  on  said  balance,  at  5  per  cent,  from  20th  December,  1852,  to 

2d  April,  1853,  date  of  Sheriff's  sale 461  75 

Total 833,702  43 

Deduct  proceeds  of  Sheriff's  sale 18,984  09 

Balance  due  2d  of  April,  1853 814,718  31 

Interest  on  said  balance  from  April  2d,  1853,  to  Oct.   24, 1854 1,125  34 

Total 815,843  68 


Due  on  account  of  tutorship,  capital  and  interest,  on  the  24th  of   October, 

1654,  the  day  that  the  intervenor  settled  in  full  with  plaintiff,  and  took  a  subro--^  , 
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FcBEUKR           gation  of  her  rights  against  her  co-surety,  the  defendant,  (from  the  precftlinfj 
Bai^bac.  page?) 3l5,Ki3  68 

Of  which  half  was  due  by  defeadant  to  iatervenor,  in  consequence 

of  such  payment,  say 87,921  84 

Of  which  was  interest  as  above 562  6T 

And  capital 37,359  IT 


14 


The  defendant  is  entitled  to  be  credited  on  the  above  interest  of      $562  67 
by  the  half  of  the  proce3d3  of  slave  Kitty  and  some  land  sold  under 
execution  in  January,  1855,  and  March,  1856,  for  ^79  79,  say. .        $239  89 


Balance  of  interest  due  by  defendant 322  T^ 

Balance  of  capital  bearing  interest 7^59  17 

Total 67,681  95 


It  is,  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Gooit 
as  regards  the  plaintiff'  and  appellant,  Bazile  Fusdiery  be  affirmed  ;  that  as  re- 
gard the  appellant,  Jvdie  GradnigOy  intervenor,  it  be  reversed ;  and  that  sakl 
Jidie  Desiree  Bauvais,  wife  of  Hilaire  GradnigOy  recover  of  Joseph  D.  Bobtncaft, 
the  defendant  and  appellee,  the  sum  of  seven  thousand  six  hundred  and  eigfatj- 
one  dollars  and  ninety-five  cents,  with  interest  at  the  rate  of  five  per  cent,  per 
annum  on  seven  thousand  three  hundred  and  fifty-nine  dollars  and  seventeen  cents 
of  said  sum,  from  the  24th  of  October,  1854,  until  paid,  and  costs  of  the  Di^^trici 
Court  since  (and  including)  the  intervention  filed  herein,  by  the  said  Julie  Grcd- 
nigo.  And  it  is  further  decreed,  that  the  plaintifiF,  BasUie  Fuselier,  pay  ccets  cC 
the  District  Court  previous  to  the  filing  of  Mrs.  Gradnigo's  intervention ;  aod 
that  the  costs  of  appeal  be  borne,  one-half  by  plaintiff  and  one-half  by  defec- 
dant. 

YooRHiEs,  J.,  recused  himself  on  account  of  relationship  to  one  of  the  parties 
in  this  cause. 


James  Cole  et  als.  v.  Andrew  Laxgley,  Administrator. 

A  marriage  which  was  celebrated  in  this  State  while  under  the  dominion  of  S[«iin,  m:iy  l>o  e?=tab'is2i*  J 
by  reputation. 

APPEAL  from  the  District  Court  of  the  Parish  of  Calcasieu,  Mattel,  J. 
71  H,  Lewis  &  Porter,  for  plaintiffe.    /.  K  A  T.  Overton,  for  defendants 
and  appellants. 

YooRHiEs,  J.  The  only  question  presented  for  adjudication  under  the  plead- 
ings and  evidence  in  this  case,  is  the  l^itimacy  of  the  plaintifl^. 

The  deceased,  Mary  Ann  Olivier,  whose  estate  is  under  administration,  had 
three  children  by  her  connexion  with  Nicolas  Fruge,  and  some  others  subse- 
quently, aft«r  the  death  of  Fruge,  with  John  LangUy,    With  regard  to  the  kt 
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ter,  it  is  admitted  that  they  are  heirs  of  the  estate  of  their  deceased  mother  and  <^u 

grand-mother.    But  it  is  contended  by  one  of  them,  who  besides  being  an  heir,       Laholw. 
is  a  tutor  of  some  of  the  minors  and  administrator  of  the  estate,  that  the  three 
children  of  Nicolas  Fruge  are  natural  children,  if  not  bastards,  their  father  and 
mother  never  having  been  married,  but,  as  alleged,  having  lived  in  concubinage. 

The  testimony  of  the  witnesses  is  conflicting  in  several  particulars,  as  to  the 
fact  of  these  parties  living  as  married  persons  or  in  concubinage ;  but  the  weight 
of  the  evidence  goes  to  show  that  they  were  considered  as  man  and  wife.  In- 
deed the  children  took  their  father's  name ;  their  mother  was  called  Mrs,  Fruge  ; 
the  issue  were  baptised  as  legitimate  children  at  different  intervals,  in  1794,  in 
1796  and  in  1798  ;  and  by  these  certificates  of  baptism  it  appears,  not  only  who 
were  the  paternal  and  maternal  grand-father  and  grand-mothers  of  these  children, 
but  that  some  of  them  officiated  as  God-fathers  and  God-mothers. 

If  there  was  still  left  a  serious  doubt  as  to  the  existence  of  a  marriage  con- 
tract between  the  deceased,  Nicolas  Fruge  and  Mary  Ann  Olivier,  the  testimony 
of  Marcantely  one  of  the  defendants*  witnesses,  would  remove  the  doubt,  although 
he  says,  that  Mary  Ann  Olivier  told  him  that  she  had  never  been  married  to 
Fruge.    This  witness  states  : 

*'  He  inquired  of  Mary  Ann  Olivier  how  it  was  that  some  of  her  children  were 
called  Fruge  and  others  Langley ;  she  replied,  that  the  Fruges  were  the  children 
of  her  first  husband.  Witness  then  asked  her,  if  she  had  been  twice  married  ; 
she  replied,  no,  she  had  been  to  the  priest  to  be  married,  that  he  wanted  her  to 
confess,  which  she  refused,  et  qu^alors  Us  s'etaient  pris  sous  le  voile  espagnd.  This 
conversation  took  place  about  thirteen  or  fourteen  years  ago ;  can't  say  the 
time  exactly." 

Other  witnesses  state  the  same  fact  about  her  being  married  to  Fruge  sous  le 
voile  espagnol ;  and  it  is  shown  that  this  means,  "  a  ceremony  wherein  four  per- 
sons hold  up  a  white  veil  or  covering  over  the  parties  in  front  of  the  priest,  who 
performs  the  ceremony,  whilst  celebrating  the  marriage ;  and  it  is  also  necessary 
that  the  priest  should  officiate  in  such  marriages." 

Alexander  Hebert,  who  is  one  of  the  witnesses  testifying  to  this  fact,  says  fur- 
ther :  that  "  he  has  heard  old  people  say,  that  it  was  usual  to  pursue  this  course 
under  the  Spanish  government."  His  declaration  is  entitled  to  a  great  deal  of 
weight  in  this  particular,  from  the  fact  that  he  once  acted  as  groomsman  at  a 
marriage  of  this  kind. 

Now,  if  Mrs,  Langley  stated  to  Marcantel,  that  she  was  married  to  Fruge  sous 
le  voil  espagnol  (as  she  has  stated  to  other  persons,)  it  is  inconsistent  with  the 
declaration  that  the  priest  would  not  officiate  at  her  marriage,  because  she  would 
not  confess. 

The  mode  in  which  the  deceased's  answers  were  elicited  by  this  witness,  and 
this  palpable  inconsistency  in  the  answers  which  he  says  were  made  by  her  to  his 
queries,  justified  the  District  Judge  in  giving  no  weight  at  all  to  that  portion  of 
the  testimony  of  this  witness,  evidently  given  to  disprove  the  marriage  of  Fruge, 

From  a  careful  examination  of  the  evidence  on  record,  we  are  of  opinion  that 
the  plaintiflfe  have  proven  their  legitimate  filiation,  not  only  by  the  certificates  of 
baptism,  of  which  mention  is  above  made,  but  by  reputation. 

In  the  case  of  Isaac  Alloway  v.  Margutriie  Babineau  et  als.,  this  court  said : 
"  We  agreee  with  the  District  Judge,  that  the  heirship  has  been  established  by 
legal  evidence,  it  having  been  established  by  reputation,  that  the  marriage  of  the 
plaintiff's  father  and  mother  took  place  whilst  Louisiana  was  under  the  govem- 
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CO"         ment  of  Spain.    Proof  of  marriage  by  reputation  was  sufficient  under  the  laws 

LA^fouET.       of  that  country."    See  also  the  casec^  of  Patton  et  cUs,  v.  Cities  of  Pkiladelplita 

and  New  Orleans,  1  An.  98  ;  of  Hobdy  v.  Jones,  2  An.  944;  of  Succession  of 

Provost,  4  An.  374  ;  and  of  Holmes  v.  Holmes,  6  La.  468.    See  also  4   Partida, 

tit.  2d,  law  5,  p.  456  ;  C.  C.  Arts.  212,  213,  214. 

Judgment  affirmed. 


Charles  Leblaxc  v.  Marie  Ludrique,  Widow. 

The  title  of  a  party  to  land  purchased  from  the  Government,  and  Tor  which  he  has  obtained  a  patea:. 
cannot  be  defeated  by  any  other  claimant,  unless  he  show  an  equitable  or  legal  title  in  hsmsolf  whica 
existed  prior  to  the  issuance  of  the  patent,  and  which  could  not  be  defeated  by  the  subeequeDl  ac- 
tion of  the  land  Department. 

In  a  contest  of  title  betw.^cn  such  parties,  the  application  to  enter,  with  the  accompanying  prorjf  of 
occupancy  and  cultivation,  are  admissible  in  evidence  as  the  muniments  of  title  which  form  the 
basis  of  an  equitable  ri^ht,  prior  to  the  issuance  of  the  patent. 

An  endorsement  of  the  Register  of  the  lAnd  Olfice  on  the  appHcatkm  to  enter,  to  the  effect  that  the 
applicant,  through  a  duly  authorized  agent,  had  tendered  payment,  and  was  refoaed  in  conseqaeace 
of  the  land  claimed  having  been  erroneously  sold  to  another,  is  only  proof  of  the  fact  that  a  tender 
of  payment  had  been  matle  ;  the  Receiver  liad  no  authority  to  certify  as  to  the  agency,  nor  oi>okl 
he  make  a  binding  entry  as  to  the  invalidity  of  the  previoos  sale. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Martin,  Voorhies,  J. 
Deblanc  <&  Fuselier,  for  plaintiff.     Simon  &  Gary,  for  defendant  aod  appel- 
lant. 

YooRHiEs,  J.  The  plaintiff  aod  the  defendant  set  up  adverse  titles  to  a  tract 
of  land,  the  ownership  of  which  forms  the  subject-matter  of  the  proseot  contro- 
versy. 

On  the  27th  day  of  September,  1841,  Charles  Leblanc,  fils,  filed  in  the  Land 
Office  at  Opelousas,  his  application  for  a  right  of  preemption.  Subsequently,  (on 
the  10th  day  of  May,  1855,)  he  purchased  the  land  from  the  Government  and 
obtained  a  patent  certificate  of  his  purchase.  It  appears  that  since  the  year 
1836,  he  has  occupied  and  cultivated  a  portion  of  the  land  in  controversy. 

On  the  other  hand,  the  defendant  claims,  as  surviving  widow  of  her  deceased 
husband,  Daniel  Zeringvte,  in  her  own  right  and  as  natural  tutrix  of  her  children. 
Daniel  Zeringue's  titles  consist  in  the  formal  application  to  the  Commissionera  of 
the  Land  Office,  for  the  right  of  preemption,  by  virtue  of  the  Act  of  Congress  of 
the  29th  of  May,  1830.  He  occupied  the  premises  for  several  years,  abandoned 
the  same,  sold  his  buildings,  and  again  came  back ;  but  then  he  did  not  occupy 
the  land  after  returning,  except  by  occasionally  cultivating  a  portion  of  it.  He 
died,  however,  without  having  paid  the  minimum  price  stipulated  by  the  Act  of 
Congress ;  nor  does  it  appear  that  he  ever  attempted  to  do  so,  notwithstanding 
the  allegations  in  the  defendant's  answer.  The  record  does  not  inform  us  as  to 
the  time  when  the  township  map  was  returned  to  the  Land  Office  at  Opelousas ; 
but  the  testimony  of  Dupuis  shows  that,  at  the  time  of  the  purchase  made  by  the 
plaintiff,  it  had  been  returned.  Several  months  after  the  entry  made  by  the  latter, 
(how  long  after  the  return  of  the  township  map,  we  know  not,)  the  defendant 
offered  to  pay  the  amount  due  for  Daniel  Zertngue's  preemption  right ;  where- 
upon, the  Receiver  refused  to  accept  the  sum  tendered,  on  the  ground  of  the  plain- 
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tiff's  previous  entry,  which  he,  however,  considered  to  have  been  erroneously  lkw^c 
made.  1'he  intention  of  Daniel  Zeringw,  not  to  avail  himself  of  the  benefit  of  Ujdwgu*. 
his  preemption,  is  also  evidenced  by  his  own  declaration.  Adolphe  Dupuisj  one 
of  the  witnesses,  states,  "  When  Daniel  Zeringue  moved  his  fence,  he  told  me  he 
did  so  because  he  did  not  wish  to  have  anything  more  to  do  with  it ;  that  it  was 
the  business  of  Mme,  Adelard  Deronnelle,  who  claimed  by  virtue  of  a  double  con- 
cession. That  conversation  took  place  before  the  plaintiff  obtained  his  title,  but 
since  he  had  settled  on  the  land  as  predmptor.  Zeringue  told  me  so  when  I 
was  at  his  sugar-house,  working  at  his  mill ;  it  was  in  a  conversation  on  this 
subject." 

The  plaintiff  having  purchased  the  land  in  question  from  the  Government,  is 
entitled  to  a  judgment,  unless  the  defendant  have  an  equitable  or  legal  title  which 
could  not  be  defeated  by  the  action  of  the  Land  Department.  But  before  examin- 
ing this  point,  it  is  necessary  to  dispose  of  two  bills  of  exception  taken  by  both 
parties  to  different  rulings  of  the  inferior  court. 

It  is  set  up  as  a  grievance  by  the  counsel  for  the  plaintiff,  that  the  District 
Judge  erred  in  admitting  in  evidence  the  application  of  Daniel  Zeringue,  with  the 
accompanying  proof  of  his  occupancy  and  cultivation,  made  for  the  purpose  of 
taking  the  benefit  of  the  Act  of  Congress  of  1830,  granting  preemption  rights  to 
actual  settlers.  The  objection  goes  to  the  effect  and  not  to  the  admissibility  of 
these  documents;  these  are  the  muniments  of  title  which  form  the  basis  of  the 
defendant's  equitable  rights,  if  any  she  have. 

The  other  bill  of  exception  is  to  the  ruling  of  the  court  rejecting  an  endorse- 
ment of  the  Register  of  the  Land  Office  on  the  application  made  by  Daniel  Ze- 
ringue on  the  9th  of  October,  1830.  The  endorsement  is  in  the  following  words : 
"  On  this  day,  the  8th  of  September,  1856,  Baptiste  Calais,  duly  authorized,  ten- 
dered payment  for  the  land  claimed  in  the  within  proof,  and  was  refused  in  conse- 
quence of  the  said  land  having  been  erroneously  sold  to  Charles  Leblanc,  fils" 
The  Receiver  had  no  right  to  certify  as  to  the  agency  of  Baptiste  Calais ;  nor 
could  he  make  a  binding  entry  as  to  the  invalidity  of  the  plaintiff's  purchase. 
The  endorsement,  then,  could  at  most  go  to  prove  the  fact,  not  otherwise  denied, 
that  the  defendant  had,  through  her  agent,  tendered  the  purchase  money  for  the 
preemption  right  of  Daniel  Zeringue,  deceased. 

If  the  defendant  has  an  equitable  title  to  defeat  the  plaintiff's,  it  behooves  her 
to  make  a  showing  to  that  efiect.  But,  on  the  contrary,  the  abandonment  of 
Daniel  Zeringue  of  his  preemption  right,  as  above  stated,  is  fatal  to  her  preten- 
sions. The  title  afterwards  acquired  by  the  plaintiff  cannot  be  prejudiced  by  the 
steps  taken  by  the  defendant  subsequently  to  her  husband's  death. 

The  plaintiff's  counsel  asks  for  an  amendment  of  the  judgment ;  but  this  appli- 
cation should  have  been  made  in  the  pleadings. 

Judgment  affirmed. 
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Joseph  Mast  v.  Johx  C.  Hamilton  et  al. 

The  Acts  of  1852  ani  1855  confer  upon  the  Regisu^r  of  tho  State  Land  Office  Jurisdiction  in  casos  only 
whore  conflicting  claims  arise  between  {xirtles  as  to  their  rights  to  preemyiion  ;  bat  where  ooe  of 
the  parties  claims  a  preemption  right,  and  the  other  sets  op  title  to  the  land  by  virtue  of  a  ptteat 
issued  by  the  State,  the  District  Court  has  original  Jurisdiction. 

A  party  who  has  acquired  a  preemption  right  to  swamp  land  donated  to  the  State  by  the  General 
Government,  may  nmintain  a  real  action  against  one  to  whom  a  patent  has  been  issued  by  the  StaU;, 
to  annul  such  patent,  when  the  party  bringing  the  action  shows  that  be  has  not  been  able  to  perfect 
his  title  by  making  payment,  because  the  land  had  not  been  conveyed  by  the  General  Governmeai 
to  the  State,  after  which  tlinc  payment  could  alone  bo  required  of  him. 

When  the  prcemptor  in  such  a  case  had  complied  with  the  provisions  of  the  Act  of  1855,  by  nubng 
application  and  proof  of  sottlemont  within  six  months  after  the  promulgation  of  the  Act ;  aod  befon 
tlio  lands  selected,  upon  which  ho  had  settled,  bad  been  approved  and  retarncd  to  the  Land  Office  tf 
this  State,  a  patent  had  been  issued  to  another  person,  over  the  protest  of  the  prcemptor— l/eU . 
That  the  patent  issued  was  null  and  of  no  eflcct. 

APPEAL  from  the  District  Coart  of  the  Parish  of  St.  Martin,  Voorhies,  J. 
E.  Simonj  Sr,f  and  E.  Simony  Jr.j  for  plaintiff.    Deblanc  dt  Fusdier,  for  de- 
fendants and  appellants. 

BucHANAir,  J.  The  plaintiff  alleges  that  he  has  a  right  of  preemption,  as  an 
actual  settler,  under  the  laws  of  the  State,  to  a  fractional  quarter  section  com- 
prised in  the  swamp  or  overflowed  lands  granted  to  the  State  of  Louisiana  by 
Acts  of  Congress  approved  March  2d,  1849,  and  September  25th,  1850 ;  and 
that  he  has  taken  the  steps  required  by  law  to  secure  his  right  of  preemption,  by 
making  declaration  under  oath,  and  filing  his  application  in  the  Land  Office  at 
Baton  Rouge. 

The  petition  further  states,  that  defendant,  in  violation  of  plaintiff's  rights 
was  permitted  to  purchase  the  same  quarter  section  of  land  under  certificate  No. 
1677 ;  that  said  purchase  is  null  and  void  for  the  reasons, — 

1st.  That  it  was  in  violation  of  the  laws  of  the  State  granting  a  right  of  pre- 
emption and  preference  to  actual  settlers  on  the  overflowed  lands,  donated  to  the 
State  by  Congress. 

2d.  That  plaintiff  was  an  actual  settler  on  said  land,  and  had  made  the  proof 
and  application  required  by  the  State  laws,  prior  to  the  sale  to  defendant 

3d.  That  the.Kegister  of  the  State  Land  Office  at  Baton  Rouge  did  not  notify 
plaintiff  either  by  letter,  or  by  the  notice  and  advertisement  in  public  papers  to 
preemptors,  required  by  law,  before  selling  the  land. 

4th.  That  the  defendant,  Hamilton,  was  a  minor  at  the  date  of  the  sale  to  him 
of  the  land  in  question,  and  consequently,  incapable  of  acquiring  the  same  with- 
out the  advice  of  a  family  meeting. 

Defendant  excepted  to  the  action,  1st,  for  want  of  jurisdiction ;  2dly,  tiiat  the 
petition  discloses  no  l^al  cause  of  action. 

It  is  argued  upon  the  first  of  these  exceptions,  that  the  3d  section  of  the  star 
tute  No.  248,  of  the  Session  Acts  of  1852,  and  the  first  section  of  statute  No. 
37  of  the  Acta  of  1853,  confer  upon  the  Register  of  the  State  Land  Office  the 
jurisdiction  and  decision  of  conflicting  claims  to  preference  rights  in  lands  granted 
by  Congress  to  the  State ;  the  latter  statute  with  right  of  appeal  to  the  District 
Court ;  and  that  these  statutes  exclude  original  jurisdiction  of  the  present  action, 
in  the  District  Court,  in  which  it  has  been  instituted. 
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The  conflicting  claims  spoken  of  in  the  statutes  referred  to  are  claims  to  a         habt 
right  of  preemption  of  the  pabiic  lands,  set  up  by  several  individuals  who  pre-       Hamjltoit. 
tend  to  have  settled  upon  and  cultivated  the  same  land.    But  this  is  not  a  contro- 
versy of  that  kind.    Only  one  of  these  parties  asserts  a  right  of  preemption. 
See  case  of ,  decided  at  Monroe  this  year. 

On  the  second  exception  it  is  argued,  that  this  action  is  not  possessory,  because 
it  does  not  assert  a  disturbance  of  plaintiff's  possession  within  a  year  ;  and  that 
it  is  not  petitory,  because  it  does  not  allege  a  title  as  owner  in  the  plaintiff,  to 
the  locus  in  quo. 

The  prayer  of  the  petition  is,  that  the  purchase  of  the  land  from  the  State 
Land  Office,  by  defendant,  under  warrant  No.  1677,  may  be  declared  null  and 
void,  and  that  plaintiff's  right  of  preemption  be  recognized,  as  superior  to  defen- 
dant's said  purchase. 

Granting  that  the  form  of  this  action  does  not  bring  it  precisely  within  either 
of  the  real  actions  mentioned  in  the  Code  of  Practice,  we  think  that  it  is  main- 
tainable under  the  Acts  of  the  Legislature  giving  a  right  of  preemption  to  actual 
settlers  on  public  lands.  The  plaintiff,  it  is  true,  does  not  ask  to  be  declared  the 
owner  of  the  land  in  question ;  but  the  reason  is,  that  he  has  not  made  payment 
to  the  State,  which  alone  would  give  him  a  perfect  title ;  and  he  has  not  made 
payment,  because  the  land  has  not  yet  been  conveyed  by  the  General  Govern- 
ment to  the  State ;  after  which  conveyance  alone,  payment  is  required  of  him 
by  law. 

The  answer  of  defendants  sets  up  title  in  themselves  to  the  land. 

The  evidence  shows,  that  defendant,  Hamilton,  on  the  30th  of  April,  1855,  pur- 
chased from  the  State,  under  warrant  No.  1677,  N.  S.,  swamp  lands,  "  subject 
to  the  approval  of  the  Secretary  of  the  Interior,"  the  North  half  of  the  South- 
East  fractional  quarter  of  section  14  in  township  8,  South  of  range  6  East,  in  the 
South-Western  Land  District  of  Louisiana.  A  portion  of  this  land  had  already 
been  occupied,  since  the  year  1852,  by  the  plaintiff,  whose  application  and  proof 
of  settlement  have  date  the  2d  of  June,  1855,  but  were  actually  filed  in  the  Land 
Office  only  on  the  24th  of  September,  1857,  although  deposited  among  the  papers 
of  the  office  previous  to  the  1st  of  April  of  the  year  preceding.  Plaintiff  annexed 
to  his  application  a  protest  against  the  issuance  of  a  patent  in  favor  of  the  pur- 
chaser, J,  C.  Hamilton  f  Jr, 

The  Register  of  the  State  Land  Office  testifies  that  the  list  of  selections,  in- 
cluding the  land  in  controversy,  has  never,  as  yet,  been  approved  or  patented  to 
the  State,  and  that  no  notices  could  or  did  issue  to  the  plaintiff,  requiring  him  to 
make  payment  for  his  right  of  preemption. 

The  Act  of  15th  of  March,  1855,  provides  that  settlers  on  the  public  lands 
"  shall  be  entitled  to  make  application  therefor,  and  proof  of  settlement,  at  any 
time  within  six  months  of  the  promulgation  of  this  Act,  and  to  make  payment 
therefor  at  any  time  within  ninety  days  after  the  publication  and  notice  heroin- 
after  provided  for,  or  within  six  months  after  the  lands  shall  have  been  surveyed 
and  returned  to  the  State  Land  Office." 

The  plaintiff  complied  with  this  Act,  by  making  application  and  proof  of  settle- 
ment within  six  months  of  its  promulgation  ;  and  he  cannot  yet  be  called  upon 
to  make  payment,  as  the  selection  of  this  land  has  not  yet  been  approved  and 
returned  to  the  Land  Office ;  neither  have  the  publications  and  notices  mentioned 
in  the  Act  been  made. 

The  defendant's  title  shows  upon  its  face,  that  the  land  sold  was  not  approved 
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Mast  OF  patented  to  the  State ;  for  it  is  there  said  that  the  "  above  purchase  and  sate 

Hami'ltoh.       are  made  subject  to  the  approval  of  the  Secretary  of  the  Interior."     Conseqoent- 

ly,  this  land  was  covered  by  the  Act  of  15th  of  March,  1855,  which  was  pronraU 

gated  more  than  a  month  before  the  date  of  the  purchase  made  by  HamiUoa ; 

and  therefore,  was  binding  upon  him  in  this  instance. 

Judgment  affirmed,  with  costs. 


P.  D.  Hardy,  District  Attorney,  r.  H.  F.  Voorhies,  Sheriff. 

Th«  Dislrict  Ooart8  oat  (»f  the  parish  of  Orleans  have  neithw  appellate  nor  oriirinal  Jark^lrlimi  ig  tL* 
trial  of  Blaves  accused  of  Crimea  or  oflfisnces,  nor  can  they  intorfere  for  the  purpose  of  CMtryi^  «£i* 
efl'^'ct  the  s:>atcncc  of  the  tribunal  established  by  law  for  their  trial. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafayette,  Martd,  J. 
P.  D.  Hardy,  in  pro.  per.    Deblanc  <ft  Fusdier  and  E.  Mouton,  for  de^- 
dant  and  appellant. 

YooRHiEs,  J.  The  slave,  Modeste,  the  property  of  Mrs.  E.  Messonier,  wia 
tried  for  the  murder  of  her  mistr^^,  fouud  guilty  by  a  special  tribunal  organizied 
under  the  statute  of  the  19th  of  March,  1857,  and  ordered  to  be  executed,  by  die 
following  sentence,  to-wit : 

"  Whereas  the  slaves,  Modeste  and  Joseph,  have  been  duly  arrested,  on  the 
charge  of  having  feloniously  killed  and  murdered  their  mistress,  Elise  Afessomrr, 
in  the  town  of  Vermillionville,  parish  of  Lafayette,  on  the  30th  day  of  May.  1S5S. 
and  whereas  they  have  been  brought  before  us,  the  undersigned.  Justices  of  the 
Peace  in  and  for  the  parish  aforesaid,  to  answer  to  said  charge,  and  after  an  im- 
partial trial  have,  by  us  the  undersigned  Justices  of  the  Peace,  and  a  jury  of  ten 
slave-holders,  duly  summoned  from  the  body  of  the  parish  aforesaid,  been  unini- 
mously  found  and  adjudged  guilty  of  the  felony  and  murder  aforesaid  :  now,  there- 
fore, it  is  considered  by  the  said  court  here,  that  the  said  slave,  Josepk,  be  taken 
to  the  common  Jail  of  said  parish  by  the  Sheriff  thereof,  and  on  Tuesday,  the 
15th  day  of  the  present  month  of  June,  1858,  in  front  of  said  jail,  be  hanged  by 
the  neck  until  dead ;  and  that  the  slave,  Modeste,  be  also  hanged  by  the  neck  un- 
til she  be  dead,  at  the  same  place,  fifteen  days  after  she  has  brought  forth  her 
child,  she  being  now  pregnant." 

The  death  warrant  placetl  in  the  hands  of  the  Sheriff  states  that : 

**  Whereas  the  slave,  Modeste,  has  this  day  received  sentence  of  death  for  the 
crime  of  murder,  whereof  she  was  found  guilty  according  to  the  statute,  mauk 
and  provided  in  such  cases  :  these  are,  therefore,  in  the  name  of  the  State  of  Loui- 
siana, to  command  that,  in  pursuance  of  said  sentence,  you  take  the  slave  into  cus- 
tody, and  her  safely  keep  and  confine  in  the  common  Jail  of  the  Parish  of  St.  Lan- 
dry, until  fifteen  days  after  she  has  brought  forth  her  child,  she  being  now  preg- 
nant ;  when,  you  are  further  ordered,  between  the  hours  of  nine  and  four  o'clock 
of  that  day,  to  do  execution  on  said  slave,  Modeste,  in  front  of  the  Jail  of  the 
parish  of  Lafayette,  by  hanging  her  by  the  neck  until  she  be  dead." 

Over  a  year  having  elapsed  since  this  sentence  was  passed  and  the  warrant 
placed  in  the  hands  of  the  Sheriff,  the  District  Attorney  called  upon  the  latter  to 
proceed  to  execute  the  culprit.   This  request  not  being  complied  with,  the  former 
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instituted  proceedings  before  the  District  Court,  with  the  view  of  carrying  the         Hardt 
sentence  into  execution.     Counsel  were  appointed  to  represent  the  slave,  ModestCj       Vojrbim. 
io  these  proceedings,  and  the  Sheriff  made  a  party.    After  an  investigation  of  the 
case,  the  District  Judge  dccreal  that  the  Sheriff  should  proceed  to  fix  a  day  for 
the  execution  of  the  slave,  Modcsle,  and  proceed  to  execute  the  warrant  in  every 
other  particular. 

The  refusal  of  the  Sheriff  to  comply  with  the  request  of  the  District  Attorney, 
and  the  objection  raised  by  the  counsel  of  the  slave,  to  the  right  of  the  State  to 
proceed  with  the  execution,  are  based  upon  the  fact  that  the  sentence  provides 
for  the  hanging  of  the  convict  only  fifteen  days  after  she  will  have  given  birth  to 
a  child,  she  being  pregnant  at  the  dat,e  of  the  trial ;  whilst  on  the  other  hand,  it 
is  contended  on  behalf  of  the  prisoner,  that  this*  condition  has  never  been  ful- 
filled. 

It  is  not  necessary,  however,  to  pass  on  the  merits  of  this  controversy,  as  dis- 
cussed in  the  briefs  furnished  by  counsel.  The  District  Court  was,  in  our  opinion, 
without  jurisdiction  in  this  matter.  The  remedy  of  the  State  possibly  might  be, 
to  apply  either  to  the  Governor,  or  to  the  Justices  who  had  presided  in  the  case, 
for  the  purpose  of  having  a  day  fixed  for  the  execution.  State  v.  Jonas,  6  An. 
095 ;  /.  ;?.  McDowell  v.  John  \V,  Couch,  ibid,  p.  365 ;  State  v.  Jerry,  3  An.  576  ; 
State  V.  Oscar,  297. 

The  District  Courts  have  no  jurisdiction,  either  original  or  appellate,  for  the 
trial  of  slaves  accused  of  crimes  and  offences,  except  in  the  parish  of  Orleans  by 
special  Act.  In  the  State  at  large,  the  only  tribunals  vested  with  jurisdiction  in 
Huch  cases,  are  those  created  by  the  Act  of  the  19th  of  March,  1857.  An  appeal 
lies  directly  from  these  tribunals  to  the  Supreme  Court,  in  the  same  manner  and 
in  the  same  instances  as  in  appeals  from  the  District  Courts.  An  appeal  from 
the  Magistrates'  Court  to  the  District  Court  would  not  lie  in  criminal  proceed- 
ings against  slaves;  the  interference  of  the  latter,  even  for  the  purpose  of  carry- 
ing into  effect  the  sentence  of  the  former  tribunal,  is,  consequently,  unwarranted 
in  law. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
1)0  avoidetl  and  reversed  ;  and  that  the  motion  for  a  mandamus  be  dischargeil. 


111  ^^i 

Ai.EXAXDRiXE  A.  LorAiLLiER   u.  Marie  T.  (/astii.i.e.  Administratrix.       ' 

14     777 

A  jiuUrm-Mil  cre<lJtor  of  an  p«tntf  cannot  sustain  a  petitory  nrtion  ncuiiiiit  ono  who  posso«nos  property      ^^ 

.illc'/i'il  to  bclonj;  to  tho  succossum ,  wlipn  ihoro  is  no  a«lniinistrator  to  whom  dplivery  of  iH»ss(»s*sion 

or  lh(*  property  ran  bo  iiiado. 
T!i«>  in->:IH  .iiMuy  or  w.ml  of  a  Iverlisi-'nipnl  In  a  ShorifT's  Kilo  i^  an  informrility  within  tho  pnrvlfw  of 

the  Act  i>f  1S;U  (reeiKuncil  in  lS5ri),  an<l  umler  that  Ad  i<  prescribed  u«.iinsl  alter  the  lajyse   of  live 

yea;-:*  from  the  date  of  ill"  s.ile. 

APrEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
Swayze  <6  Mfwre,  for  plaintiff  and  appellant.    /.  //.  &  T.  Overton  and 
J.  F.  Morroghy  for  dofendant. 

Land,  J.    This  suit  is  in  the  nature  of  a  petitory  action,  by  a  judgment  credi- 
tor o{  Jacques  Last  ropes,  deceased,  to  n»cover  on  behalf  of  his  succession,  and  to 
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LocA!LLi«R      subject  to  tlie  payment  of  plaintiff's  jndgment  a  certain  lot  of  ground,  together 
Cjinau.       with  the  buildings  and  improvements  thereon,  situate  in  the  town  of  Opeloosas. 

This  property  was  sold,  several  years  before  the  death  of  Lastropesj  by  the 
Sheriff,  under  an  execution  against  him,  and  the  plaintiff  sues  to  recover  it  for 
his  succession,  on  the  ground  that  his  title  was  not  divested  by  the  Sheriff's  sale, 
for  the  reason  that  the  sale  was  made  without  advertising  the  property,  and  with- 
out observing  other  formalities  required  by  law. 

The  plaintiff  alleges,  that  the  administrator  of  the  succession  of  Lastropes  had 
been  discharged  from  his  office,  before  the  institution  of  this  suit. 

The  defendant  excepted  to  plaintiff's  right  or  capacity  to  maintain  the  action, 
and  also  pleaded  the  prescription  of  five  years  against  informalities  in  SherifT's 
sales,  under  the  Act  of  the  lOth  of  March,  1834,  p.  123. 

The  exceptions  were  sustained,  and  the  plaintiff  has  appealed. 

The  general  rule  of  law  is,  that  a  petitory  action  can  only  be  maintained  by 
the  party  in  whom  the  legal  title  is  vested,  or  by  his  legal  representative.  Arti- 
cle 44  of  the  Code  of  Practice  declares,  that  the  plaintiff  in  an  action  of  revendi* 
cation,  must  make  out  his  title,  otherwise  the  possessor,  whoever  he  be,  shall  be 
discharged  from  the  demand. 

The  plaintiff's  petition  alleges  title  not  in  herself,  but  in  another  who  is  do  par- 
ty to  this  suit,  either  directly  or  indirectly. 

But  conceding  that  a  judgment  creditor  of  an  insolvent  succession  forms  an  ex- 
ception to  this  general  rule  of  law,  under  the  authority  of  the  decision  in  the  «« 
of  Heda  v.  Fontenat,  2  An.  782,  and  can  compel  the  delivery  of  property  of  the 
succession,  in  the  hands  of  a  third  party,  to  the  administrator,  for  the  purpose  of 
administration  and  the  payment  of  debts,  his  right,  nevertheless,  must  be  exer- 
cised in  due  course  of  administration  of  the  estate  ;  for,  after  the  final  discharge 
of  the  administrator,  or  other  representative  of  the  insolvent  succession,  there 
would  be  no  one  in  office  authorized  to  receive  and  administer  the  property  which 
he  might  recover  by  judgment.  In  this  case,  for  instance,  how  could  a  jodgmeot 
in  favor  of  plaintiff  be  executed  ?  To  whom  would  the  writ  of  possession  com- 
mand the  Sheriff  to  make  delivery  of  the  property  ?  Who  has  authority  to  r^ 
ceive  the  property,  to  administer  it,  and  distribute  the  proceeds  of  sale,  as  the  law 
directs  in  matters  of  insolvency  ? 

The  administrator  of  the  succession  was  a  necessary  party  to  the  suit,  and  for 
this  reason  alone,  the  plaintiff's  action  would  fail.  But  the  most  fatal  objection 
to  plaintiff's  demand,  is  the  plea  of  prescription  of  five  years  under  the  Act  of 
1834,  referred  to  above. 

The  plaintiff  claims  to  exercise  a  right  of  action  which  vested  in  the  deceased, 
Lastropes^  and  which  survised  to  his  administrator,  that  is  to  say,  to  set  aside  the 
Sheriff's  sale  of  his  property,  on  the  ground  of  the  insufficiency  of  the  advertise- 
ment ;  but  this  right  of  action  was  subject  to  the  prescription  of  five  years,  which 
had  been  long  accomplished  before  the  institution  of  this  suit,  and  which  could 
not,  therefore,  have  been  successfully  prosecuted  by  either  of  them,  as  late  as  the 
24th  of  August,  1858,  the  day  on  which  the  petition  in  this  cause  was  filed,— the 
Sheriff's  sale  having  been  made  on  the  11th  day  of  January,  1849. 

As  the  plaintiff  is  exercising  a  right  of  action  which  vested  in  the  deceased,  her 
demand  is  subject  to  all  matters  of  defence  which  could  have  been  opposed  to  a 
suit  instituted  by  Lastropes  himself,  or  his  administrator,  and  is,  therefore,  subject 
to  the  plea  of  prescription  of  five  years,  under  the  Act  of  1834. 

The  only  ground  of  nullity  specially  alleged  in  the  petition,  and  which  can  be 
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paascd  upon  by  ns,  under  the  pleadingSy  is,  that  there  was  no  advertisement  of  the      UvAmiat 
property  previous  to  the  sale  by  the  Sheriff.    The  insufficiency,  or  want  of  adver-        Castilm. 
tinement,  is  an  informality,  within  the  purview  of  the  Act  of  1834,  (reenacted  in 
1855),  and  is  prescribed  against  after  the  lapse  of  five  years  from  the  date  of  the 
sale.    See  Phillips'  Digest,  p.  22,  sec.  4. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs. 

VooRiiiES,  J.,  recused  himself  in  this  case. 

1116  JW| 


LoBiT  &  Charpentier  v.  Josephine  Castille,  Administratrix. 

Wliore  an  administrator  persist?  in  refVising  to  flle  his  account,  aftor  tho  expiration  of  the  time  flzed 
by  law.  and  fails  to  tender  a  good  reason  for  the  delay,  the  Judge  shall  order  him  to  be  arrested  and 
imprisoned  until  he  renders  the  account.    C.  P.  1011. 

The  subsequent  Article  enables  interested  parties  to  compel  him  to  render  an  account,  hj  imprison- 
ment, or  distraining  his  property  and  Income. 

Upon  the  neglect  of  the  administrator  to  pay  the  amount  for  which  Judgment  has  been  rendered,  and 
his  failure  to  prove  that  he  has  no  funds  in  his  hands  belonging  to  the  succession,  the  creditor  may 
take  out  an  execution  against  such  administrator's  individual  property  ;  but  to  do  so,  it  is  necessary 
that  the  Judgment  should  be  notified  to  him,  and  a  rule  taken  on  him  in  his  official  capacity. 

Vhorc  the  remedy  is  resorted  to,  of  having  the  administrator  dismissed  tnm  office,  and  sentenced  to 
pay  interest  and  damages,  he  settles  with  his  successor  in  office,  and  not  with  the  creditor  who  has 
provoked  the  dismi^al. 

The  regular  mode  by  which  an  ordinary  creditor  is  to  obtain  payment  of  his  Judgment  against  an 
estate,  is  concurrently  with  the  other  creditors.  C.  P.  987, 1054  ;  C.  C.  lies.  This  Implies  that  an 
account  and  tableau  of  dlstributton  should  be  filed,  wherein  each  creditor  may  be  classed,  in  order 
that  he  may  receive  his  portion  of  the  funds  In  the  hands  of  the  administrator. 

Where  a  creditor  declines  to  pursue  the  ordinary  remedy,  and  pursues  the  administrator  personally, 
by  a  resort  lo  the  penal  provisions  of  tho  law,  he  must  bring  himself  within  them  before  he  can 
demand  the  penalty. 

*•  The  classification  and  order  of  payments  "  referred  to  in  C.  P.  098,  Is  that  mentioned  in  a  preceding 
Article  (988),  and  the  case  is  contemplated,  where  the  administrator  has  funds,  and  is  ordered  to 
pay  the  same  to  the  creditors,  according  to  their  rights,  and  not  a  case  where  ftinds  are  not  in  the 
bands  of  the  administrator  at  the  time  of  such  classification. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martely  J. 
Dupre  d  Garland,  for  plainti&.    B,  F.  Linton,  for  defendant  and  appel- 
lant. 

YooRHiES,  J.  The  plaintiffs,  having  been  classed  as  ordinary  creditors  of  the 
estate  of  Onezime  A.  Boudreau,  deceased,  for  the  sum  of  $3,380  28,  besides  in- 
terest, brought  suit  four  months  afterwards,  (3l8t  October,  1856,)  for  the  purpose 
of  compelling  the  administratrix  to  render  an  account  of  the  funds  in  her  hands, 
subject  to  their  claim,  and  to  pay  over  the  same  within  ten  days  after  being  noti- 
fied. They  further  ask  that,  in  case  the  defendant  fails,  within  the  time  to  be 
fixed  by  the  court,  to  render  this  account,  then  she  be  made  personally  liable  for 
the  whole  amount  of  their  debt,  that  writs  of  execution  do  issue  accordingly,  and 
that  she  be  dismissed  from  office,  with  ten  per  cent,  damages. 

The  administratrix  filed  a  general  denial  on  the  24th  of  November,  1856 ;  and 
on  the  29th  day  of  the  same  month,  the  District  Judge  ordered  her  to  file,  within 
sixty  days, ''  a  brief  statement  of  her  condition,  as  administratrix  of  the  estate  of 
Onezime  A.  Boudreau,  lowing  the  funds  in  her  hands  belonging  to  said  estate." 
This  order  was  served  upon  the  defendant  personally,  on  the  12th  day  of  Decem- 
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i^»T         bor,  1856.    No  account  was  filed  by  her  in  obedience  to  this  mandate  of  the  Dis- 
CisnLLE,        trict  Court. 

f  n  the  month  of  June,  1 859,  over  two  years  having  intervened,  the  suit  was 
tried,  and  resulted  in  a  judgment  which  awarded  to  the  plaintiffs  an  execution 
against  the  property  of  the  defendant  personally.    The  latter  then  appealed. 

In  the  meantime,  writs  of  seizure  and  sale  had  been  placed  by  the  plaintiSs  into 
the  hands  of  the  Sheriff,  who  had  proceeded  thereupon  to  seize  and  sell  the  heredi- 
tary rights  of  the  defendant  in  the  succession  of  her  deceased  father,  Alexandre 
Castille,  These  rights,  appraised  at  39000  on  a  cash  valuation,  were  adjudicated 
for  31000  to  the  plaintiffs  and  Mrs.  Frances  Ritter,  another  judgment  creditor. 
These  proceedings  are  noticed  in  the  opinions  given  by  this  court  in  the  cases  of 
Josephine  CcuitiUe  v.  L,  V.  Chacherif  Slieriff,  d  a/.,  13  An.  561,  and  Lobit  &  Char- 
pentier  v.  Alexandre  CastUUy  ibid,  p.  563. 

The  question  to  be  disposed  of  is,  whether  the  plaintifis  have  properly  pursued 
their  remedy. 

The  1011th  Article  of  the  Code  of  Practice  provides  that,  if  after  the  expira- 
tion of  the  time  given  to  the  executor  or  administrutor  to  file  an  account,  be 
refuses  or  neglects  to  obey,  the  Judge  shall  issue  a  mandate,  directing  him  to  com- 
ply with  the  provision  of  the  law  ;  and,  if  within  the  time  allowed  to  obey  this 
mandate,  the  administrator  persists  in  refusing  to  render  an  account,  without  ten- 
dering a  good  reason  for  the  delay,  the  Judge  shall  order  him  to  be  arrested  and 
imprisoned  until  he  renders  the  account.  The  following  Article  enables  interested 
parties  to  compel  the  administrator  to  render  the  account,  either  by  having  him 
imprisoned  until  he  does  comply,  or  by  having  his  property  and  income  dis- 
trained, or  by  using  any  other  means  which  the  law  may  afford.  By  the  Article 
1057  it  is  provided  that,  upon  the  n^lect  of  the  administrator  to  pay  the  amonnt 
for  which  judgment  has  been  rendered,  in  one  of  the  modes  pointed  out  in  tlie 
preceding  Articles ;  or  upon  failure  to  prove  that  he  has  no  funds  in  his  hands, 
belonging  to  the  succession,  the  creditor  may  take  out  an  execution  against  tk 
administrator's  own  individual  property.  But  in  order  to  do  so,  it  is,  in  the  first 
place,  necessary  to  notify  the  judgment  to  the  administrator ;  and,  in  the  second 
place,  take  a  rule  upon  him,  in  his  official  capacity,  for  the  purpose  of  obtaining 
payment  of  the  judgment.  James  H.  Stevens  et  als,  v.  Saitoh  A.  H,  Stephens,  Ad- 
ministratrix, 13  An.  416 ;  Collins  v.  Holliery  13  An.  586 ;  C.  P.  1053,  1054, 
1055, 1056, 1057. 

In  the  case  under  consideration,  the  plaintifis  applied  for  an  execution,  withont 
making  any  allegation  that  their  judgment  had  been  notified  to  the  administra- 
trix. The  order  given  by  the  District  Judge  to  her,  to  file,  within  sixty  days,  a 
brief  statement  of  her  condition  as  administratrix,  does  not  appear  to  have  been 
predicated  upon  any  information  given  by  her  to  the  Sheriff,  that  she  had  not  snA 
ficient  funds  to  satisfy  the  plaintifife'  demand  ;  nor  do  we  find  in  the  record  any 
motion  by  the  latter  to  compel  the  former  to  prove  the  truth  of  her  declaration 
in  this  respect. 

The  plaintiffs  have,  therefore,  failed  to  pursue  the  remedy  provided  in  the  2d 
section  of  chapter  the  1st  of  title  III  of  the  Code  of  Practice,  and  were  not  en- 
titled to  an  order  of  seizure  and  sale  against  the  property  of  the  administratrix. 

The  different  remedies  given  by  law  to  the  creditors  of  an  estate,  to  enable 
them  to  coerce  the  payment  of  their  claims,  when  evidenced  by  a  judgment,  have 
been  blended  together  by  the  plaintifis  in  this  instance.  Either  of  them,  if  car- 
ried out  properly,  would,  however,  afford  ample  relief  to  the  party.    Should  an 
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administrator,  when  called  upon  with  an  order  of  court  to  file  an  account,  refuse  i^«« 
or  nejflect  to  comply,  he  might  be  imprisoned,  and  writs  of  distringas  issued  until  CianiiK. 
a  compliance.  And  if,  on  the  other  hand,  resort  is  had  to  the  remedy  of  an  exe- 
cution against  the  property  of  the  administrator,  the  judgment  should  be  notified 
to  him  in  the  first  place.  In  case  of  non-success,  a  rule  is  then  taken,  under 
C.  P.  Art.  1056,  and  enforced  by  the  issuance  of  execution,  in  the  contingency 
provided  for  by  the  next  Article.  The  other  remedy  is  to  have  the  administrator 
dismissed  from  office,  and  sentenced  to  pay  interest  and  damages ;  but,  in  the  last 
instance,  the  administrator,  upon  being  dismissed,  settles  with  his  successor  in 
office,  and  not  with  the  creditor  who  has  provoked  the  dismissal. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  avoided  and  reversed ;  and  that  the  plaintiffs'  demand  be  rejoctod  as  in  case  of 
nonsuit,  with  costs  in  both  courts. 


Same  Case — On  a  Rk-hearing. 

Merrick,  C.  J.    A  petition  for  a  re-hearing  has  been  filed  in  this  case. 

The  counsel  for  the  appellees  inform  us  that  they  rely  upon  Article  993  of  the 
Code  of  Practice,  as  authority  for  the  judgment  rendered  by  the  District  Court 
in  this  case. 

The  regular  mode  by  which  an  ordinary  creditor  is  to  obtain  payment  of  his 
judgment  against  an  estate,  is  concurrently  with  the  other  creditors  of  the  succes- 
sion. C.  P.  987, 105-i ;  C.  C.  1168.  This  implies  that  an  account  and  tableau 
of  distribution  should  be  filed,  wherein  each  creditor  may  be  classed,  in  order 
that  he  may  receive  his  portion  of  the  funds  in  the  hands  of  the  administrator. 
This  mode  of  proceeding  is  just  and  equitable.  It  prevents  one  creditor  from 
obtaining  an  undue  advantage  over  the  others,  in  the  assets  in  the  hands  of  the 
administrator,  and  ultimately,  from  enforcing  a  demand  upon  the  innocent  surety 
of  the  same. 

When  a  creditor  declines  to  pursue  the  ordinary  remedy,  and  chooses  to  pursue 
the  administrator  personally,  he  resorts  to  the  penal  provisions  of  the  statute  and 
Code  of  Practice,  and  must  bring  himself  within  their  provisions,  before  he  can 
demand  the  penalty. 

"  The  classification  and  order  of  the  payments,"  spoken  of  by  Article  993  of 
the  Code  of  Practice,  to  which  our  attention  is  called,  is  that  mentioned  in  a  pre- 
ceding Article  in  the  same  chapter  of  the  Code,  viz.  Art.  988.  It  contemplates 
the  case  where  the  administrator  has  funds,  and  is  ordered  to  pay  the  same  to  the 
creditors  according  to  their  rights,  and  not  a  case  where  funds  are  not  in  the 
hands  of  the  administrator  at  the  time  of  such  classification.  Succession  of  Hart j 
8  Rob.  121 ;  Hickman  v.  Flennikcn,  12  An.  268 ;  C.  C.  1168, 1170. 

In  the  classification  of  debts  in  this  case,  the  administratrix  did  not  profess  to 
have  any  funds  in  hand,  and  hence,  she  was  not  ordered  to  pay  any  sum  to  any 
one  of  the  creditors,  and  the  classification  and  order  of  payments  spoken  of  by 
Art  No.  993  did  not  take  place.  No  execution  could,  therefore,  issue  thereon  in 
favor  of  the  creditors,  within  ten  days  after  its  homologation,  because  no  sum 
was  awarded  any  one  of  them.  The  second  step  required  by  this  Article  was 
also  abortive.    It  was  wanting  in  a  tableau  of  distribution,  from  which  to  date 
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i^w         the  ten  days,  and  it  does  not  appear  that  a  majorUy  of  creditors  in  amoant  have 
CAniLLs.       required  a  due  proportion  of  the  sums  subseqaently  collected. 

There  is  no  reason  to  distarb  the  judgment  pronounced  by  us  in  this  case. 
It  is,  therefore  ordered,  that  the  prayer  for  a  re-hearing  in  this  case  be  re- 
fused. 


GusTAVE  Harry  t;.  OzioiE  Constantix. 

In  an  action  for  damages  on  acooant  oTfllanderoofl  words,  malice  is  an  eesential  fact,  ftnd  shoaM  alvays 
be  proved. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafayette,  Mariel,  J. 
Deblanc  <£  Fusdier,  for  plaintiff  and  appellant.     C.  H.  cfe  E.  Mmiton,  for 
defendant. 

Buchanan,  J.  The  plaintiff  claims  damages  of  the  defendant,  for  slanderoos 
words  spoken  by  the  latter,  concerning  the  former.  The  petition  charges  ikt 
defendant,  to  avenge  an  imaginary  wrong,  has,  within  one  year,  knowingly,  mali- 
ciously and  falsely  stated  that  plaintiff,  for  a  sum  of  money,  (pour  une  somme 
de ,)  had  hung  the  slave  Joseph" 

The  answer  specially  denies  that  defendant  ever  slandered  plaintiff,  as  charged ; 
avers  that  "  on  one  occasion,  defendant  stated  to  one  Emile  Begueneaudy  that  one 
Valery  Saunter  was  playing  a  bad  trick  [une  farce,  un  badinage,)  upon  plaintiff, 
by  charging  him  with  having  executed  the  slave  Joseph ;  that  defendant  had  al- 
ways been  friendly  to  plaintiff,  and  meant  no  malice  against  him,  nor  hod  he  the 
least  idea  of  insinuating,  or  of  making  Begueneaud  believe  that  plaintiff  had  beai 
guilty  of  such  an  act ;  that  defendant  afterwards  had  an  explanation  with  plain- 
tiff, and  that  plaintiff  was  satisfied  with  the  explanation  given,  and  said  that  lie 
would  punish  Valery  Saunter  for  what  he  had  said." 

Upon  this  issue,  the  parties  went  to  trial  before  a  jury.  Many  witnesses  were 
examined,  and  the  verdict  of  the  jury  was  in  favor  of  defendant 

Plaintiff  appeals. 

The  essential  fact  of  malice  does  not  appear  to  us  to  have  been  made  out  by 
the  evidence,  copied  in  the  record.  The  allegation  of  the  answer,  that  the  report 
which  the  petition  charges  to  have  been  circulated  by  defendant,  was  one  that 
originated  with  another  person,  is  fully  proved  by  the  witnesses  examined  in  the 
cause.  It  is  also  proved,  that  this  was  made  known  to  plaintiff,  and  that  Saunter, 
the  originator  of  the  report,  was  confronted  with  him,  and  avowed  the  fact  of  his 
having  told  it  to  defendant,  as  alleged  in  the  answer.  The  whole  thing  appears 
to  have  been  a  jest,  in  very  bad  taste,  it  must  be  confessed,  invented  by  other  per- 
sons than  defendant,  without  the  least  foundation  in  truth,  and  which  was  DOt 
believed  by  any  person. 

A  jury  of  the  vicinage,  acquainted  with  the  parties  and  the  witnesses,  was 
the  proper  tribunal  to  decide  an  issue  of  this  kind ;  and  we  perceive  no  sufficient 
reason  for  disturbing  their  verdict. 

Judgment  affirmed,  with  costs. 
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State  of  Louisiana  v.  E.  Badox. 
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Where  the  facts  show  that  the  Sheriff  was  authorizwl  by  the  committing  magistrate  to  take  the  bond 
of  an  accuswl,  and  the  sureties  on  the  bond  were  approved  by  him,  and  the  bond  is  clothed  with 
the  Ibrmaiitiea  required  by  law,  the  sarotlcs  on  It  will  be  bound,  on  tho  faUoro  of  the  principal  to 
appear. 

In  cAlliuK'  ufwn  the  sureties  on  a  bail  bond  to  produce  in  court  the  body  of  the  principal,  the  words 
"  inHatUrr''  and  '*  in  open  court,'*  are  not  sacramental  terms  ;  it  is  sufficient  when  the  accused  has 
failoii  to  appear,  aftar  having  boon  called  at  the  courthooiw  door,  to  call  upon  his  sureties. 

The  failure  of  the  Clerk  to  endorse  a  document  aj*  Aled,  which  wob  offered  in  evidence,  is  of  no  conse- 
quence when  the  document  is  actually  lllcd  in  the  records,  and  is  contained  in  the  statement  of 
fucti«. 

APPEAL  from  the  District  Court  of  the  Parish  of  Vennillionville,  Voorhies,  J. 
A,  Olivier,  District  Attorney,  for  the  State.    R.  F.  Patten,  for  defendants 
and  appellants. 

VooRHiEs,  J.  The  appellants,  who  are  the  sureties  of  the  accused  on  his  bail 
bond,  opposed  its  forfeiture  in  the  lower  court,  on  the  ground  :  "  That  the  said 
bond,  or  pretended  bond,  was  taken  and  acknowled  by  A.  Lege,  Sheriff  of  the 
jMirish  of  Yermillion,  without  any  authority  of  law  to  take  or  accept  bonds  in 
such  cases  ;  and  that  said  bond  is  drawn  and  made  payable  to  the  State  of  Loui- 
siana, and  not  to  the  Governor  of  the  State."  This  exception  was  overruled,  and 
judgment  of  forfeiture  was  entered.    Whereupon  the  sureties  appealed. 

We  will  proceed  to  notice  the  three  pointfl  presented  by  the  appellant's  brief: 

I.  •*  That  the  bond  waa  taken  by  the  Sheriff,  under  a  verbal  demand  or  request 
of  the  Majjistrate,  and  was  never  afterwards  accapted  by  the  Magistrate,  or  rati- 
fied by  him  by  official  order." 

The  obligation  or  recognizance  on  its  face  is  a  valid  one ;  and,  if  the  Sheriff 
has  been  legally  authorized  to  act  in  the  premises,  its  forfeiture  should  be  de- 
creed. 

The  record  contains  a  written  order  directed  by  the  Magistrate  to  the  Sheriff 
to  take  the  bond  of  the  accused  for  his  appearance  during  the  trial  on  the  com- 
mitment, and  a  subsequent  written  order,  admitting  the  accused  to  bail,  upon 
furnishing  his  bond  for  the  same  amount  But  in  the  latter  order,  the  Magis- 
trate does  not  specially  delegate  to  the  Sheriff  the  power  to  take  the  bond. 

The  two  orders  had  in  view  the  bailing  of  the  defendant ;  and  it  appears  that 
under  them,  the  Sheriff  took  but  one  bond.  The  first  order  has  for  its  object  the 
bailing  of  the  prisoner  pending  the  examination  before  the  committing  Magis- 
trate, and  the  other  order  extended  the  time  until  the  final  disposition  of  the 
case  before  the  District  Court. 

In  inquiring  whether  the  Sheriff  was  authorized  to  act  in  taking  the  bond  in 
question,  it  is  proper  not  to  lose  sight  of  the  first  order  which  expressly  dele- 
gated this  power  to  him.  The  subsequent  filing  of  this  bond  and  transmission  of 
it  to  the  District  Court,  by  the  Magistrate,  may,  at  all  events,  be  considered  as 
an  approval  or  ratification  of  the  act  of  the  Sheriff,  if  his  authority  could 
otherwise  be  questioned.  In  the  very  objection  raised  by  the  appellants,  it  is 
admitted  expressly  that  the  second  order  was  accompanied  by  a  verbal  delega- 
tion of  power  from  the  Magistrate  to  the  Sheriff. 

In  the  case  of  the  State  v.  Wyattyl  An.  702,  the  court  said  :  "  The  Sheriff  h^d 
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^^TB  no  power  to  bail  the  prisoner,  bat  might  perforin  the  ministerial  daty  of  taking 

Badok.  the  bond,  when  requested  by  the  Magistrate.  The  Magistrate  should  have  named 
and  approved  the  security,  and  given  a  written  order  to  the  Sheriff  to  discharge 
the  prisoner  on  his  executing  the  bond  ;  but  he  proves  that  he  sent  the  message 
to  the  Sheriff,  and  it  is  not  for  the  security  to  dispute  his  own  sufiBciency,  which 
the  Magistrate  subsequently  approved.  The  proceedings  of  the  Magistrate  were 
extremely  irregular,  in  such  an  important  matter  ;  but  the  bond  is  m(»t  formal, 
was  executed  for  a  legal  consideration,  and  has  been  forfeited,  and  judgment  reih 
dered  upon  it  in  strict  conformity  to  law." 

In  the  case  of  the  State  v.  Ansley,  13  Ann.  299,  Mr.  Chief  Justice  Merrick,  as 
the  organ  of  the  court,  said  :  "  Where  a  party  enters  into  the  obligation  of  sore- 
tyship  for  the  appearance  of  a  person  charged  with  crime,  he  incurs  a  civil  obli- 
gation, which,  like  all  others,  is  to  be  considered  in  reference  to  the  substance  of 
of  thing3.  It  is  not  an  idle  form;  it  means  something.  Now  what  does  the 
District  Judge  intend  by  his  order  ?  What  did  the  parties  intend  when  they 
complied  or  attempted  to  comply  with  the  same,  and  what  obligation  did  Ihey 
thereby  incur  ? 

"  We  think,  inasmuch  as  the  accused  was  in  the  custody  of  the  Sheriff  or  hi? 
deputies,  it  may  fairly  be  inferred  that  the  Sheriff  and  his  deputies,  (no  other 
person  being  mentioned,)  were  intended  as  the  proper  persons  to  take  the  bond, 
and  that  neither  the  accused  nor  his  sureties,  who  have  put  this  construction  up- 
on the  order  of  the  court  for  the  bond,  and  have  secured  his  discharge  upon  tht? 
construction,  can  now  be  permitted  to  gainsay  this  conclusion,  upon  which  they 
have  acted." 

Under  all  the  circumstances  of  the  present  case,  it  must  be  conceded  that  the 
Sheriff,  Xege,  had  sufficient  authority  to  act  in  the  premises ;  and  that  the  bond 
taken  by  him  is  not  a  nullity,  inasmuch  as  it  was  based  upon  a  written  order  of 
commitment  and  bail,  and  is  clothed  with  all  the  forms  and  formalities  required. 

II.  The  second  objection  is  :  "  That  the  securities  were  never  called  upo:i  ta 
produce  instanter  in  open  court,  the  person  of  the  defendant  or  accused." 

The  appellants'  counsel  contends,  in  his  brief,  that  although  the  sureties  wcpp 
called  upon  to  produce  the  body  of  their  principal,  yet  the  words  inslanter  and  ni 
open  court  J  were  not  used.  This  is  not  a  serious  objection,  and  we  cannot  be  ex- 
pected to  hold  that  these  terms  are  sacramental.  When  the  accused  had  been 
called  at  the  courthouse  door,  and  had  failed  to  make  his  appearance  at  that 
time  in  open  court,  recourse  was  then  had  to  his  sureties,  who  were  his  legal  cus- 
todians. The  appellants  themselves  were  not  at  the  time  mistaken  upon  the 
meaning  of  the  action  of  the  court,  for  it  is  but  on  appeal  that  they  have  dis- 
covered this  objection. 

III.  The  third  objection  is  :  "  That  the  bond  was  not  in  evidence,  or  pro- 
duced on  the  trial,  or  before  the  court,  as  a  part  of  the  proceedings,  it  having 
never  been  fileld  in  court." 

The  first  document  offered  in  evidence  by  the  District  Attorney,  as  apjiears  by 
the  statement  of  fact,  was  the  botul  doted  2d  day  of  August^  1858,  taken  by  A. 
Lege,  Sheriff.  The  case  quoted  in  12  An.  189,  of  TIte  State  v.  Wilsojiy  has  no 
bearing  whatever  upon  this  point.  The  failure  of  a  Clerk  to  endorse  on  a  docu- 
ment that  he  has  filed  it,  is  of  no  consequence,  when  the  document  is  actually 
filed  in  the  records,  and  is  carried  on  the  statement  of  facts. 

Judgment  affirmed. 
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State  of  Louisiana  v.  John  Nicholson  and  George  Wilson.  « iSS 

lu 

In  a  criminal  case,  it  is  within  the  discretion  of  the  District  Jadge  to  grant  a  conttniiance  on  the  afflda-     |^^ 
vit  of  the  accused,  of  the  absence  of  a  material  witness,  who  is  a  non-resident  and  not  subject  to 
the  process  of  law,  but  the  appellate  court  cannot  interfere  with  the  exercise  of  that  discretion. 

Where  the  offence  charged  in  the  Indictment  was  in  the  words  of  the  statute,  uttering  and  giving  in 
payment  a  forged  and  counterfeit  banlc  note,  knouring  the  tame  to  be  forged  and  otnmter/eitedf  and  in 
the  indictment  the  words,  "  knowing  the  tame  to  le  forged  and  oowntafeitedj"  were  omitXdd— Held  : 
That  the  defect  was  not  remedied  by  the  charge  in  the  indictment  that  the  counterfeit  bOl  was  ut- 
tered and  given  in  payment  with  an  "  intent  to  defraud. ' ' 

The  statute  oi  1855,  requiring  ihai  formal  otfjectiom  to  an  indictment  shall  be  taken  before  the  Jury  are 
sworn  and  not  afterwards,  does  not  apply  to  matters  of  substance  essential  to  the  very  existence  of 
the  offence,  and  on  such  objections  as  formerly,  the  Judgment  may  bo  arrested. 

By  section  6th  of  the  "  Act  to  regulate  the  mode  of  procedure  in  criminal  prosecutions,"  approved 
March  14th,  1855,  the  State  is  only  relieved  fl-om  the  necessity  of  alleging  and  proving  an  intent  to 
defhiud  some  particular  person,  but  is  still  required  to  allege  an  offence  in  other  respects,  (xirrcs- 
ponding  with  the  statute  which  creates  it. 

When  the  sentence  against  the  prisoner  exceeds  the  maxhnnm  of  imprisonment  under  the  statute,  the 
case  will  be  remanded  with  instructions  to  the  District  Judge  to  pronounce  Judgment  upon  the  ver- 
dict according  to  law. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Landry,  Martel,  J. 
P.  D.  Hardy,  District  Attorney,  for  the  State.    /.  F.  Morrogh,  for  defen- 
dants and  appellants. 

VooEHiEs,  J.  The  defendant,  George  WU^on,  was  found  guilty  of  uttering  a 
forged  and  counterfeit  bank  check,  and  sentenced  to  imprisonment  at  hard  labor. 

He  asks  relief  at  our  hands,  on  the  ground  that  his  application  for  a  continu- 
ance in  the  court  below  was  overruled. 

The  petition  for  a  continuance  states  : 

"  That  George  Bingham,  a  resident  of  Vicksburg,  State  of  Mississippi,  Eli 
Shepherd,  residing  on  Pearl  River,  Mississippi,  and  H,  Wheeler,  a  resident  of 
Covington,  State  of  Kentucky,  are  material  and  important  witnesses  for  him  in 
his  defence,  and  with  all  due  diligence  which  he  might  use,  it  would  be  impossible 

for  him  to  procure  their  attendance  at  this  term  of  the  court That  he  hopes 

and  expects  to  obtain  the  attendance  of  said  witnesses  at  the  next  term  of  your 
honorable  court,  and  that  the  affidavit  is  not  made  for  delay,  but  in  order  that 
justice  may  be  done  in  the  premises.  That  though  Hie  said  witnesses  do  not  re- 
side within  the  jurisdiction  of  this  court,  and  are  not  subject  to  its  process,  yet  af- 
fiant has  every  reason  to  believe  that  said  witnesses,  who  are  his  friends  and  are 
well  acquainted  with  him,  will  repair  instantly  here  to  testify  in  his  beJialf,  as  soon 
as  they  are  informed  of  his  situation" 

The  prisoner  is  entitled  to  a  continuance,  when  a  material  witness  is  absent ; 
but  it  must  appear  that  due  diligence  has  been  used  to  obtain  his  attendance,  and 
that  his  presence  will  be  procured  by  the  next  term  of  court.  This  rule  is  not 
without  important  qualifications,  one  of  which  is,  that  the  absent  testimony  must 
be  within  the  process  of  court     Wharton  Am.  Cr.  Law,  p.  595. 

It  is,  however,  within  the  discretion  of  the  District  Judge,  according  to  the 
circumstances  of  the  case,  to  grant  relief  to  the  prisoner ;  but  this  court  could 
not  interfere  with  the  exercise  of  that  discretion  by  the  Judge  of  the  inferior 
court 
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Stati  If  the  latter  did  Dot  attach  mach  weight  to  the  prisoner's  statemeot  that,  al- 

NicBOLBON  though  his  witnesses  were  non-residents  and  not  subject  to  process  of  law,  he  had 
every  reason  to  believe  that  they  would  willingly  appear  on  his  behalf,  we  can- 
not interfere. 

As  these  witnesses  were  not  subject  to  the  process  of  the  court,  it  was  useless 
to  inquire  whether,  before  finding  of  the  indictment,  it  was  the  duty  of  the  pris- 
oner to  use  due  diligence  to  procure  their  attendance. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  afi&rmcd. 


On  A  Ke-hearikg. 

The  State  of  Louisiaria  v.  George  Wilson — same  v.  John  Nicholson  and  George 
Wilson — same  v.  same. 

Merrick,  C  J.  Since  the  opinions  were  delivered  and  the  decrees  of  the 
court  were  rendered  in  the  above  entitled  cases,  the  defendant,  George  WtUon^ 
has  applied  for  a  re-hearing,  and  the  parties,  by  counsel,  have  consented  that  these 
cases  be  consolidated  and  considered  together,  inasmuch  as  judgment  was  so  pro- 
nounced by  the  lower  court,  under  section  40  of  the  Act  of  the  L^islatnre,  ap- 
proved March  14, 1855.    Acts  of  1855,  p.  135. 

If  the  cases  be  so  considered,  they  present  other  questions  than  those  whic^ 
we  have  decided. 

It  is,  therefore  ordered,  that  a  re-hearing  be  granted  said  George  Wdson,  alone, 
in  each  of  the  above  entitled  cases. 

And  now,  the  parties  consenting  that  judgment  be  immediately  proDoanoed 
upon  the  re-hearing,  we  proceed  to  consider  the  questions  presented  by  the  Bppd- 
lant  upon  the  records,  as  they  now  stand. 

Record  No.  557,  has  its  defects  supplied  by  the  judgment  in  the  other  two 
cases,  558  and  559.    The  appeal  in  this  case  must  be  reinstated. 

It  is  only  necessary  to  consider  one  of  the  questions  presented  by  the  appelhmt, 
Wilson  J  in  this  case.  His  counsel  objects  that  the  indictment  is  defective,  be- 
cause it  does  not  follow  the  statute  and  does  not  charge  that  the  defendant  ut- 
tered and  gave  in  payment  the  forged  and  counterfeit  bank  note  "  knowing  the 
same  to  be  forged  and  counterfeited" 

Although  the  foregoing  allegation  is  omitted,  the  indictment  does  charge  that 
the  counterfeit  bill  was  uttered  and  given  in  payment  with  an ''  intent  to  de- 
fraud." 

The  question  then  arises,  whether  the  latter  expressions  in  the  statute  (which 
has  been  averred  in  the  indictment,)  docs  not  really  comprehend  the  first,  viz,  a 
knowledge  of  the  forgery  ?  It  appears  to  us  that  it  does  not,  and  that  knowledge 
of  the  forgery,  or  that  the  bill,  &c.,  is  a  counterfeit,  is  an  essential  ing^redicnt  in 
the  offence,  and  according  to  the  ordinary  rules  of  criminal  pleading,  ought  to  be 
alleged.  It  is  possible  that  a  counterfeit  bill  might  be  passed  with  an  intent  to 
defraud,  without  a  knowledge  of  its  being  such,  as  where  the  accused  supposed  it 
was  really  a  bill  upon  an  insolvent  bank,  at  the  time  that  he  uttered  the  same. 

We  cannot,  therefore,  but  suppose,  that  the  Legislature,  in  using  both  expres- 
sions, considered  that  both  a  knowledge  of  the  false  nature  of  the  counterfeit,  and 
intent  to  defraud,  were  essential  to  constitute  the  offence. 

The  new  statute  to  regulate  the  mode  of  procedure  in  criminal  cases,  (Acts 
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1855,  p.  171,)  does  not  preclude  the  defendant  from  urging  this  objection  in  this         ^tats 

court.  NlOBOLBON. 

The  statute  only  requires  that  format,  objections  to  an  indictment,  shall  be  taken 
before  the  jury  are  sworn,  and  not  afterwards.  It  does  not  apply  to  matters  of 
substance,  essential  to  the  very  existence  of  the  offence  intended  to  be  charged  in  the 
indictment.  Such  objections  may  be  made  as  formerly,  and  the  motion  in  arrest 
of  judgment,  was  a  proper  mode  of  bringing  the  objection  to  the  attention  of  the 
court.    State  v.  Delerno,  11  An.  648. 

But  it  may  be  supposed,  that  section  6  (p.  172)  of  the  statute,  relieves  the  State 
from  alleging  the  scienter  in  the  indictment.  We  are  of  the  opinion,  that  the 
object  of  this  section  is  to  obviate  the  necessity  of  alleging  and  proving  on  the 
part  of  the  State,  an  intent  to  defraud  some  particular  person.  The  State  is 
still  required  to  allege  an  offence  in  the  indictment,  in  other  respects  correspond- 
ing with  the  statute  which  creates  it.  The  judgment  of  the  court  in  case  No. 
557  of  this  court,  and  No.  961  of  the  lower  court,  must  be  arrested  and  the  ac- 
cused discharged  from  custody  under  the  same. 

The  reversal  of  the  judgment  in  cause  557,  leaves  only  two  other  convictions 
at  the  same  term  against  George  Wilson,  and  the  penalty  of  ten  years  imprison- 
ment in  the  penitentiary  cannot  be  inflicted.  The  maximum  of  imprisonment  in 
each  of  the  two  remaining  cases,  cannot  exceed  three  years,  and  these  two  cases 
must  be  remanded,  with  instructions  to  the  District  Judge,  to  pronounce  judg- 
ment upon  the  verdicts  therein  rendered,  according  to  law. 

We  adhere  to  the  reasons  given  by  us,  why  we  cannot  disturb  tlie  finding  of 
the  jury,  on  account  of  the  motion  for  a  continuance. 

The  following  judgments  will,  therefore,  be  entered : 

The  State  of  Louisiana  v.  George  Wilson — No.  557. 
In  this  case,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment  heretofore 
pronounced  by  us,  be  set  aside,  and  the  cause  reinstated  ;  and  it  is  now  ordered, 
adjudged  and  decreed  by  the  court,  that  the  judgment  of  the  lower  court  be 
avoided  and  reversed,  and  that  judgment  upon  said  verdict  be  arrested,  and  the 
accused,  George  Wilson,  discharged  from  custody  under  said  indictment. 

State  of  Louisiana  v.  Jo/m  Nicholson  and  George  Wilson — No  558. 
In  this  case,  it  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  judg- 
ment heretofore  pronounced  by  us  be  set  aside,  as  to  the  said  George  Wilson  on- 
ly ;  and  we  do  now  order,  that  the  judgment  of  the  lower  court  be  avoided  and 
reversed,  as  to  said  Wilson,  but  without  disturbing  the  verdict  of  the  jury.  And 
it  is  further  ordered,  that  this  case  be  remanded  to  the  lower  court  to  be  preceded 
in,  and  to  pronounce  judgment  against  said  George  Wilson,  upon  said  verdict, 
according  to  law,  and  the  views  of  this  court  herein  expressed. 

State  of  Louisiana  v.  John  Nicliolson  and  George  Wilson — No.  559. 
It  is,  ordered,  adjudged  and  decred  by  the  court,  that  the  judgment  heretofore 
pronounced  by  us  as  to  the  said  George  Wilson  be  set  aside  ;  and  we  do  now 
order,  that  the  judgment  of  the  lower  court,  so  far  as  it  effects  the  said  George 
Wilson,  be  avoided  and  reversed,  without  disturbing  the  verdict  of  the  jury. 
And  it  is  farther  ordered,  that  this  cause  be  remanded  to  the  lower  court  to  be 
proceed  in,  and  to  pronounce  judgment  upon  the  said  George  Wilson,  according 
to  law,  and  the  views  expressed  by  this  court. 
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Heibs  of  Pr^jean  V,  Robin,  Administrator. 

Tbe  proper  construction  of  Art.  693  C.  P.  is  that  the  tutor  of  a  minor,  like  every  other  i 
iui  jurii,  can  only  appeal  within  the  year  which  follows  the  signature  of  the  judgment :  bxit  the 
minor  whose  interests  are  affected  by  a  Judgment,  has  a  year  after  attaining  the  age  of  majnntr .  m 
a  case  where  no  appeal  has  been  previously  taken,  to  deliberate  whether  be  shall  appeal  from  u  <r 
not. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Landry,  Martd,  J. 
B,  F.  Lintorij  for  plaintiff  and  appellants.    Swayze  A  Moore,  for  adminis- 
trator. 

Buchanan,  J.  The  jadgment  of  the  District  Court,  from  which  the  preaest 
appeal  was  taken,  was  rendered  and  signed  the  14th  of  August,  1857. 

The  appeal  was  by  petition  filed  in  court  the  8th  of  November,  1858,  although 
an  order  had  been  made  at  chambers,  allowing  a  devolutive  appeal  on  such  peti- 
tion, the  26th  October,  1858. 

The  appellee  now  moves  to  dismiss  the  appeal,  as  having  been  taken  too  late. 
This  motion  must  prevail.     C.  P.  593. 

The  Article  of  the  Code  says,  indeed,  that  the  year  for  appealing  commeDos 
running  for  minors,  from  the  day  of  attaining  the  age  of  majority.  Bat  thk 
limitation  does  not  apply  to  tutors,  of  whom  there  are  several  among  the  pre- 
sent appellants.  The  reason  of  the  limitation  does  not  apply  to  thern^  for  ther 
might  have  exercised  the  right  of  appeal  from  the  first  day  of  the  reoditioD  of 
the  judgment ;  while  the  minor  cannot  act  for  himself  in  a  court  of  justice,  so 
long  as  his  minority  lasts. 

We  hold  the  proper  construction  of  Article  593  of  the  Code  of  Pnictioe  to 
be,  that  the  tutor  of  a  minor,  like  every  other  person  who  is  sut  jurts,  can  only 
appeal  within  the  year  which  follows  the  signature  of  the  judgment.  Bat  the 
minor  whose  interests  are  afifected  by  a  judgment,  has  a  year  after  arri ving  at  the 
age  of  majority,  in  a  case  where  qo  appeal  has  been  previously  taken,  to  ddibe> 
rate  whether  he  shall  appeal  from  the  same. 

To  allow  the  tutor  the  same  length  of  time  for  appealing,  woald  injarioo^v 
procrastinate  the  settlement  of  estates  of  minors ;  and  in  cases  like  the  present, 
where  majors  and  minors  are  jointly  interested,  would  extend  to  the  former  a  de- 
lay for  finfld  adjudication  of  lawsuits,  which  the  law  certainly  never  intended. 

The  appeal  is,  therefore,  dismissed,  with  costs. 


^  ^1  C.  Gauthier  v.  F.  Green. 

The  general  rule  tor  the  measure  of  daniages  for  the  inexecnUon  of  a  contract,  by  Art.  1928  of  the 
avil  Gode,  is  the  lass  suObred  or  the  profit  of  which  the  obligee  has  been  deprived. 

APPEAL  from  the  District  Court  of  the  Parish  of  Calcasieu,  Martd^  J. 
Simon,  Jr.  ift  Retden,  for  plaintiff.     T.  H,  Lewis  and  /.  H.  Overton,  for  de- 
fendant and  appellant. 
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Buchanan,  J.    This  is  a  suit  for  damages  for  non-delivery  of  beeves  to  the       gacthier 
purchaser,  under  a  contract  of  sale.  Gb^x. 

The  only  point  in  the  cause  is  presented  by  a  bill  of  exceptions  taken  by  the 
defendant  and  appellant,  to  the  refusal  of  the  Judge  to  charge  the  jury  "  that  the 
measure  of  damages  for  the  violation  of  a  contract  to  deliver  personal  property, 
is  the  yalue  of  the  property  at  the  place,  and  at  the  time  it  should  have  been  de- 
livered by  the  terms  of  the  contract." 

The  Judge  did  not  err.  If  this  were  a  contract  of  affreightment,  the  charge 
asked  would  have  been  correct ;  because  the  place  of  delivery  under  such  a  con- 
tract, is  the  place  of  destination  of  the  goods  which  are  contracted  to  be  carried. 
But  the  beeves  in  this  case  were  bought  with  a  view  of  reselling  them  in  another 
market ;  and  the  proof  is  that  the  same  beeves  were  in  fact  sold,  subsequently, 
by  defendant,  at  a  considerable  advance  over  the  price  which  the  plaintiff  had 
agreed  to  give  him. 

The  general  rule  for  the  measure  of  damages  for  inexecution  of  a  contract,  by 
Article  1928  of  the  Code,  is  the  loss  suffered,  or  the  profit  of  which  the  obligee 
has  been  deprived.  The  verdict  of  the  jury,  tested  by  the  evidence,  does  not 
seem  to  have  exceeded  this  measure  of  damages. 

Judgment  afi&rmed,  with  costs. 


X 
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CASES 

ARGUED    AND    DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 
NEW  ORLEANS. 


NOVEMBER  AND  DECEMBER,  1850. 

PRESENT : 

Hon.  E.  T.  Merrick,  Chief  Justice. 

Hon.  a.  M.  Buchanan, 

Hon.  C  VooRHiES,  (  j^^^^^  j^^^^ 


Hon.  J.  L.  Colk, 
Hon.  T.  T.  Land, 


( 


Barnes,  Lyman  &  Co.  r.  0.  C.  Wayland  &  Co. 

Tho  answers  of  a  garnishee,  when  categorical,  make  fttll  proof  of  the  facts  stated  against  the  seising 
creditor,  until  contradicted  by  other  evidence. 

The  credibility  of  a  garnishee  cannot  bo  impeached,  by  showhig  him  to  be  unworthy  of  belief ;  to  con- 
tradict his  answers,  the  facts  stated  In  them  most  bo  disproved. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
/.  Livingston,  for  plaintiffs.    /.  A.  BartletU,  for  defendants.    George  L, 
Bright,  for  garnishee  and  appellant. 

Land,  J.  The  plaintiflEs,  judgment  creditors  of  Wayland  <ft  Co.,  applied  for  a 
Jieri  facias  on  their  judgment,  and  garnished  M.  Gemon,  under  the  13th  section 
of  the  Act  of  the  20th  of  March,  1839,  p.  166,  and  propounded  to  him  the  fol- 
lowing interrogatories : 

First.  Have  you  in  your  posseasion,  or  under  your  control,  any  money,  rights, 
effects,  or  credits,  belonging  to  C.  C.  Wayland  A  CoJ  What  is  the  yalue,  and 
the  amount  ?    Is  it  sufficient  to  pay  plaintiflEb*  judgment,  say  91,500  7 

Second.  Did  C.  C.  Wayland  d  Co,  pay  you  any  money  in  the  month  of  Janu- 
ary kst  past,  or  the  present  month  of  February  7  If  aye,  state  the  amount,  and 
the  circumstances  attending  said  payment  Was  the  amount  so  paid  sufficient  to 
satisfy  plainti^*  judgment?  If  not,  to  what  amount  would  it  satisfy  said  judg- 
ment? 

To  which  he  answered  as  follows  : 

To  the  first — None  whatever. 

To  the  second — In  January,  Wai^nd  paid  me  the  rent  of  the  month  of  De- 
cember, 9275.    He  also  paid  me  in  the  month  of  January,  after  I  had  instituted 
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BABan  proceedings  agaiDst  him  in  this  honorable  court,  in  the  matter  of/.  B.  WaUky 
Watlamd.  absentee,  the  sam  of  ^1150.  Of  this  som,  9275  was  for  the  rent  of  the  store  of 
WaUkj  for  the  month  of  November,  1858,  for  which  a  note  had  been  preTiodislj 
given.  Then,  also,  two  notes :  one  for  $540  due  Walsh  for  old  rent,  and  ooe  for 
$500  due  me  individually.  These  three  amounts,  in  the  aggr^ate  $1315,  were 
by  me  compromised  with  Wayland.  1  received  from  him,  in  fiill  satisfaction  of 
all  these  demands,  the  sum  of  $1150 ;  and,  in  consideration  of  such  settlement,  I 
consented  to  release,  and  did  release,  Wayland  from  arrest,  he  being  at  the  tine 
in  the  custody  of  the  Sheriff. 

On  the  filing  of  these  answers,  a  rule  was  taken  by  the  plaintifi  on  the  gir- 
nishee,  to  show  cause  why  judgment  should  not  be  rendered  against  him  for  Ht 
full  amount  of  their  judgment,  interest  and  costs,  on  the  grounds,  that  his  aDswen 
to  the  interrogatories  on  facts  and  articles  were  evasive,  nnsatislactory,  and  not 
true  in  fact.  That  his  statement  of  the  amount  paid  over  by  Waifiand  S  Co,  for 
old  rent,  and  a  debt  due  to  himself,  were  evadve,  insufficient,  and  unsatisfactory, 
in  not  stating  how  long  the  old  rent  had  been  due,  and  for  what  Wayland  ^  Co. 
became  indebted  to  him.  That  the  alleged  compromise  was  made  under  dores!, 
that  the  garnishee  acted  with  full  knowledge  of  the  insolvency  of  Wayland  S  Co^ 
and  that  the  compromise  was  a  fraud  upon  the  plaintifl&,  who  were  jadgmat 
creditors  of  Wayland  dt  Co.  at  the  time. 

The  rale  was  made  absulute,  and  the  garnishee  condemned  to  pay  the  amoost 
of  $1150  to  the  plaintiffs ;  from  which  judgment  he  prosecutes  this  appeal. 

First  In  our  opinion,  the  answers  to  the  interrogatories  were  responsire  and 
categorical ;  and  that  there  is  nothing  in  the  record  which  proves  that  the  gir- 
nishee  received  from  the  defendants,  Wayland  i&  Co,,  any  greater  amount  tiiu 
stated  in  his  answer  to  the  second  interrogatory;  and  there  is  no  evidenoeto 
prove  that  he  had  in  his  possession  any  money,  rights,  effects  or  credits,  bdongii; 
to  C.  C.  Wayland  dt  Co.,  at  the  time  of  the  service  of  the  process  of  ganii^ 
ment  on  him,  or  afterwards. 

The  answers  of  a  garnishee,  when  categorical,  make  full  proof  of  the  &ete 
stated  against  the  seizing  creditor,  until  contradicted  by  other  evidence.  G.  f. 
Helme  v.  C.  W.  Pdlard  dt  Co.,  ante,  page  306 ;  McDowell  v.  Croc*,  10  Am 
page  31. 

The  affidavits  of  the  garnishee  in  the  case  of  J.  B.  Walsh  v.  C.  C.  Wai^ni 
dt  Co.,  do  not  contradict  his  answers  to  the  interrogatories  in  this  case ;  and  if 
they  be  inconsistent,  as  contended,  that  inconsistency  has  no  relevancy  to  tk 
issue  of  fact  made  by  the  plaintiffs'  rule,  as  to  the  truth  of  his  answers  now  onder 
consideration.  Nor  can  the  testimony  of  the  witness,  to  the  effect  that  the  gar- 
nishee said  to  him  that  he  had  received  nothing  from  Wayland  dt  Co.,  althoogb 
he  had  made  a  satisfactory  settlement  with  them,  be  considered  as  evidence  in  kr 
vor  of  the  plaintifis,  to  disprove  the  truth  of  the  garnishee's  answers ;  for,  if  this 
testimony  be  true,  it  is  against  the  plaintiffs — ^because  it  goes  to  prove  that  the 
garnishee  received  nothing  at  all  from  Wayland  dt  Co.,  when  he  admiis  in  his 
answers  that  he  had  received  the  sum  of  $1150.  There  is  a  very  material  dif- 
ference between  impeaching  the  testimony  of  a  general  witness,  and  disproving 
the  answers  of  a  garnishee  to  interrogatories  on  facts  and  articles.  The  testimony 
of  a  witness  may  be  impeached  by  evidence  showing  him  to  be  unworthy  of  be- 
lief, but  the  answers  of  a  garnishee  cannot  be  assailed  in  that  way ;  his  rights 
and  liability  depend  on  his  answers  to  the  interrogatories  which  are  propoonded 
to  him,  and  the  facts  stated  in  his  answers  must  be  disproved. 
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Secondly.  The  garnishee  was  not  interrogaled  as  to  the  nature  of  the  indebted"  Barkbb 
ness  of  Wayland  &  Co.  to  himself  individually,  or  to  his  principal,  Walsh,  and  V-^ylajid 
his  answers,  therefore,  cannot  be  said  to  be  evasive,  on  this  ground. 

Thirdly.  The  questions  of  duress,  insolvency,  and  fraud,  stated  as  the  third 
ground  why  the  garnishee  should  be  condemned  to  pay  the  full  amount  of  the 
plaintiffs'  judgment,  were  wholly  foreign  to  the  issues  between  the  parties  at  the 
time  the  rule  was  taken,  and  could  not  be  raised  in  that  collateral  way,  and 
had  no  connection  whatever  with  the  interrogatories,  or  the  garnishee's  answers 
thereto. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed ; 
and  it  is  now  ordered,  adjudged  and  decreed,  that  there  be  judgment  in  favor  of 
the  garnishee,  with  costs  in  both  courts. 


J.  B.  Gribble  v.  McKleroy  &  Bradford.  j^    JJJ 

A  m  Hkm  ma'lo  to  order  the  plairitilf  to  make  a  choice  of  his  caiiso  or  action,  and  declare  whether  lie 

f»u»«3  on  a  contract,  or  a  Quantum  meruil,  is  in  its  nature  dihitory  and  can  only  bo  made  t»  limine 

li'is. 
When  a  party  sues  on  a  quanfum  meruit,  and  the  petition  disolosefl  an  express  contract,  ho  can  only 

ri*cover  on  the  contract,  although  be  may  bo  permitted  to  prove  the  valuo  of  his  services. 
Tlio  date  i.s  not  of  the  essence  of  a  contract  of  letting  and  hiring,  and  proof  of  the  fact  that  it  wa^  made 

ou  a  day  dllTorcnt  from  that  alleged,  is  sufllcieut  to  sustain  it. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Lea  eft  Marr,  for  plaintiff"  and  appellant.     Clark  &  Bayney  for  defendants. 

Land,  J.  The  plaintiff*  sues  for  an  alleged  balance  of  salary  due  him,  as  the 
former  confidential  clerk  of  the  defendants,  cotton  factors  in  this  city.  He  alleges, 
that  on  or  about  the  15th  of  November,  1853,  he  entered  into  and  continued  in 
the  service  of  the  defendants,  (his  engagement  being  renewed  from  year  to  year.) 
until  the  15th  of  November,  1856,  when  it  was  again  renewed  for  the  ensuing 
year.  That  his  account  with  the  defendants  was  settled  on  the  1st  of  July,  1856, 
by  crediting  him  at  the  rate  of  ^3000  per  annum  for  the  preceding  year,  and  that 
no  definite  arrangement  was  made  for  the  future,  although  he  remained  in  the  ser- 
vice of  the  defendants,  performing  onerous  duties,  and  holding  the  power  of  attor- 
ney of  the  firm,  from  that  time  until  about  the  1st  of  November,  1856,  during 
which  period  the  defendants  were  absent  from  this  city,  and  that  he  is  entitled  to 
demand  and  to  be  paid  for  the  services  thus  rendered,  at  the  rate  of  $300  per 
month,  for  the  period  embraced  between  the  1st  gf  July  and  the  15th  of  Novem- 
ber, 1856.  He  further  alleges,  that  during  the  month  of  November,  1856,  Mr. 
McKleroy  promised  him  a  minimum  salary  of  $3000,  with  the  assurance  that  it 
should  be  as  much  larger  as  the  busines.s  of  the  house  would  justify  ;  that  he  con- 
tinued his  services  and  gave  entire  satisfaction,  until  the  17th  of  April,  1857, 
when  he  was  capriciously  discharged  by  Mr.  Bradford ;  and  that  he  is  entitled 
to  demand  and  to  be  paid  the  sum  of  34000  for  the  year  beginning  the  15th  of 
November,  1856,  and  ending  the  15th  of  November,  1857. 

The  answer  of  the  defendants  is  a  general  denial,  modified  by  the  admissions 
that  the  plaintiff  was  in  their  employment,  and  that  from  the  1st  of  July,  1856, 
they  hail  determined  to  allow  him  $250  per  montli,  so  long  as  there  should  be  a 
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gbibbli  inntaal  agreement  between  them.  The  answer  contains  a  special  ayerroent,  that 
McKuutoY.  the  plaintiff  voluntarilj  left  the  employment  of  the  respondents  at  the  date  men- 
tioned in  his  petition,  and  also  a  claim  in  reconvention  for  the  snm  of  $395  74, 
the  amount  for  which  it  is  alleged  the  plaintiff  had  overdrawn  his  acooant. 

Before  going  to  trial  npon  these  pleadings,  the  defendants  moved  the  conrt  to 
order  the  plaintiff  to  make  an  election  of  his  cause  of  action,  and  to  declare 
whether  he  sues  on  a  contract  or  on  a  quantum  meruit.  The  motion  was  in  efled 
overruled,  and  was  properly  disregarded  on  the  trial  of  the  cause.  The  motion 
was  made  after  issue  joined,  was  in  its  nature  dilatory,  and  shonld  have  been 
made  in  limine  litis^  if  sustainable  at  all,  in  this  action. 

The  District  Judge  did  not  err  in  receiving  evidence  of  the  special  agreemmi 
alleged  in  the  plaintiff's  petition.  Where  a  party  sues  on  a  quantum  meruit,  and 
the  allegations  of  his  petition  disclose,  as  in  this  case,  an  express  contract,  he  can 
only  recover  upon  the  latter,  although  he  may  be  permitted  to  prove  the  value  oi 
the  services  rendered.  Nor  did  the  Judge  err  in  receiving  evidence  of  the  vahie 
of  the  services ;  for  it  has  been  held  in  several  cases  that,  if  th6  plaintiff  sues  for 
services  on  a  special  contract,  he  may  give  evidence  of  their  value.  See  the  ca.'ie 
of  Gourjon  v.  CucuUu,  4  La.  117.  If  a  party  can  prove  a  fact  on  the  trial  of  hi« 
cause,  he  may  certainly  all^e  it  in  his  petition. 

The  allegation,  that  Mr.  McEJeroy  promised  the  plaintiff  a  certain  salary  of 
$3000  for  the  year,  with  an  additional  promise  of  a  contingent  increase  dependcot 
on  the  success  or  profits  of  the  business  of  the  firm,  and  that  the  plaintiff  ood- 
tinued  his  services,  discloses,  as  against  him,  the  existence  of  an  express  contract 
of  letting  and  hiring,  which  relates  back  to  the  commencement  of  the  service  or 
employment  for  that  year.  This  allegation  gives  character  to  the  suit,  and  deter- 
mines the  plaintiff's  right  of  recovery  to  be  on  the  contract,  and  not  oo  the  quan- 
tum meruit. 

There  is,  however,  a  material  difference  between  the  parties  as  to  the  time  cf 
the  commencement  of  the  year  for  which  the  plaintiff  is  entitled  to  recover  for  his 
services.  The  defendants  contend  that  it  was  on  the  Ist  of  July,  1856,  the  date 
of  the  settlement  of  the  plaintiff's  accounts,  and  the  beginning  of  the  fioaodal 
year  of  their  firm  ;  the  plaintiff,  on  the  other  hand,  contends  that  the  year  com- 
menced on  the  15th  of  November,  1856,  the  date  of  the  alleged  new  ander^taod- 
ing.  The  settlement  of  the  plaintiff's  account,  at  the  end  of  the  financial  year  of 
the  firm  is  a  presumption,  that  the  commercial  year  of  the  house  had  become. 
with  his  assent,  the  year  of  his  employment,  in  the  absence  of  evidence  to  the 
contrary,  and  that  this  contract  with  Mr.  McKieroy  was  for  that  year.  And  the 
presumption  is  not  rebutted  by  the  nnsnsUuned  allegation  in  his  petition,  that  the 
year  commenced  on  the  15th  of  November,  1856. 

The  plaintiff,  however,  is  not  estopped  by  his  averment  of  a  verbal  promiK" 
of  a  salary  of  $3000  for  the  year,  made  in  the  month  of  November,  1650. 
and  that  the  year  of  his  employment  commenced  from  that  date — but  is  cd- 
titled  to  the  benefit  of  the  evidence  and  the  admissions  in  the  record,  showing  the 
commencement  of  the  year  to  have  been  on  the  first  of  July.  1856,  at  the  salary 
specified  in  his  petition.  The  date  is  not  of  the  essence  of  the  contract  of  letting 
and  hiring,  and  evidence  that  it  was  made  on  a  day  diflereut  from  that  alle^jed  is 
sufficient.  The  question  is  one  of  variance  between  the  allegations  and  the  evi- 
dence. He  is,  however,  concluded  by  the  averment  of  a  contract^  from  recovering, 
as  before  observed,  on  a  quantum  meruit^  for  the  whole  or  any  part  of  his  ser- 
vices. 
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We  are  satisfied,  from  the  admissions  in  the  pleadings,  and  the  evidence  of  the 
cause,  that  there  was  a  contract  between  the  parties,  by  which  the  plaintiff  was      McKuerot. 
employed  at  a  salary  of  $3000  for  the  year  commencing  on  the  1st  of  Jaly  1856, 
and  that  his  claims  for  services  cannot,  consequently,  be  considered  as  extending 
beyond  that  period. 

Upon  the  question,  whether  the  plaintiff  was  discharged  without  cause,  or  left 
the  employment  of  the  defendants  voluntarily,  we  are  not  satisfied  that  the  judg- 
ment of  the  lower  court,  which  is  in  favor  of  the  plaintiff,  on  this  point,  is  erro- 
neous. The  views  taken  by  the  District  Judge  of  this  case,  rendered  somewhat 
intricate  by  the  duplicity  of  the  plaintiff's  pleadings,  are  correct.  From  his  judg- 
ment, both  parties,  plaintiff  and  defendants,  have  separately  and  r^ularly  ap- 
pealed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  this  appeal,  ono-half  to  be  paid  by  the  plaintiff, 
and  the  other  half  to  be  paid  by  the  defendants. 


Succession  of  Henry  Grant. 

An  attorney -At-law  la  a  competent  witness  in  a  case  in  which  he  is  employed,  and  his  testimony  can 

only  be  excluded  on  legal  grounds ;  the  relations  which  exist  between  him  and  his  client  go  to  the 

eflect  and  not  to  the  admissibility  of  his  testimony. 
A  copy  of  several  consecutive  sections  of  an  Act  of  another  State,  taken  f^om  a  digest  of  general  sta- 

tutc8,  and  certified  to  bo  a  true  copy  by  the  Secretary  of  State,  should  be  received  9m  prima  facie 

evidence  of  the  whole  law  of  the  State  upon  the  subject  treated  of  in  the  sections. 
The  capacity  and  signature  of  a  Justice  of  the  Peace  who  has  taken  a  deposition  under  commission  in 

another  State,  must  be  established  by  the  certificate  of  the  Governor  nnder  the  great  seal  of  the 

State. 
Tlio  registry  of  an  act  under  private  signature,  docs  not  make  proof  of  its  execution  by  the  parties 

to  it. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
Emerson  A  Huntington,  for  curator.    Race  A  Foster j  for  opponent  and  ap- 
pellant. 

Land,  J.  The  curator  of  the  deceased  having  filed,  by  order  of  the  court,  a 
second  tableau  of  distribution,  the  Mercantile  Bank  of  Salem,  Massachusetts, 
claiming  to  be  a  mortgage  creditor  of  the  succession,  made  opposition  thereto, 
on  the  grounds  that  the  curator  had  refused  to  allow  and  place  the  claims  of  the 
bank  on  the  tableau. 

The  bank  has  appealed  from  a  judgment  of  nonsuit  on  the  opposition,  and  our 
attention  is  called  to  several  bills  of  exceptions,  taken  by  the  opponent,  to  the 
rulings  of  the  Judge,  on  the  trial  of  the  cause. 

The  first  bill  is  to  the  refusal  of  the  Judge  to  receive  the  testimony  of  one  of 
the  attomeys-at-law  of  the  bank,  on  the  ground  of  his  interest  in  the  event  of 
the  suit.  The  attorney  was  interrogated  on  his  voir  dire  to  establish  that  in- 
terest. He  swore  that ''  no  fee  had  been  stipulated  with  his  client,  but  that  he 
might  charge  more  should  he  succeed  in  the  cause,  than  if  he  were  to  fail,  and 
that  it  is  customary  with  his  firm  to  charge  less  when  their  clients  fail,  than  when 
they  succeed  in  their  suits."  The  interest  disclosed  by  the  attorney,  is  not  a  di- 
rect and  legal  interest  which  renders  a  witness  incompetent. 
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SuooBSBioir  or  In  the  case  of  Sprigg  v.  Beaman,  6  La.  64,  Porter,  Justice,  says :  "  In  the 
instance  before  us,  though  the  witness  felt  the  obh'gation  which  his  habits  of 
business  had  imposed,  to  vary  his  charge  of  compensation  with  the  event  of  tbc 
suit,  there  was  surely  no  legal  obligation  on  him  to  do  so.  The  legal  responsi- 
bility of  the  client,  was  to  pay  him  the  value  of  his  services,  and  this  value  was  to 
be  tested  by  the  labor  and  pains  bestowed  on  the  cause,  and  the  degree  of  reBpoo- 
sibility  incurred,  not  by  the  success  which  attended  his  efforts.  The  physician  who 
conquers  a  disease  is,  in  law,  entitled  to  no  more  remuneration  than  when  he  is  baf- 
fled by  it,  and  sees  all  his  exertions  fruitlessly  terminate  with  the  loss  of  his  pa- 
tient's life."  The  attorney  was  accordingly  held  to  be  a  competent  witness,  al- 
though he  swore  on  his  voir  dire,  that  he  would  feel  bound  by  his  rule  of  condact, 
to  apply  it  to  that  case,  which  rule  was  to  charge  his  clients  less  should  thcj 
fail,  than  if  they  were  to  succeed  in  their  suits. 

An  attorney-at-law  is  a  competent  witness,  and  his  testimony  can  only  be  ex- 
eluded  on  legal  grounds.  The  relation  which  exists  between  him  and  his  clieot, 
goes  to  the  effect,  and  not  to  the  admissibility  of  his  testimony.  If  the  law  u 
unwise  or  impolitic,  which  makes  an  attorney-at-law  a  competent  witness  for  his 
client,  the  remedy  is  in  the  hands  of  the  Legislature,  and  not  of  the  courts.  The 
District  Judge,  therefore,  erred  in  refusing  to  receive  the  testimony  of  the  wit- 


The  second  bill  of  exceptions  is  to  the  ruling  of  the  Judge,  rejecting  a  certified 
copy  of  the  interest  law  of  Massachusetts,  on  the  ground  that  it  appears  to  be 
"  an  extract  from  the  law,  and  not  the  entire  law."  The  certificate  of  the  Secre- 
tary of  State  is  as  follows  : 

"  I  hereby  certify  the  foregoing  to  be  a  true  copy  of  the  first,  second,  third  and 
fourth  sections  of  the  thirty-fifth  chapter  of  an  Act  for  revising  and  consolidating 
the  General  Statutes  of  the  Commonwealth,  approved  by  the  Governor,  on  the 
4th  day  of  November,  in  the  year  1835." 

The  Act  certified,  appears  to  be  an  entire  Act  upon  the  subject  of  interest  and 
usury  in  the  commonwealth  of  Massachusetts,  and  to  have  been  copied  from  a 
digest  of  the  general  statutes  of  the  State.  The  sections  of  the  Act  mentiooai 
in  the  certificate,  are  numerically  consecutive,  and  seem  to  cover  the  whole  sub- 
ject of  interest,  and  there  is  nothing  on  the  face  of  the  certificate,  to  create  a 
presumption  that  the  Act  contained  any  other  sections,  than  thc^c  certified.  The 
copy  should  have  been  received  as  prima  facie  evidence  of  the  interest  law  of 
Massachusetts. 

The  third  and  fourth  bills  of  exceptions,  are  to  the  refusal  of  the  Judge  to  re- 
ceive in  evidence  a  draft  drawn  by  the  cashier  of  the  Union  Bank  of  Xew  Or- 
leans on  the  Mercantile  Bank  of  Salem,  and  also  a  receipt  of  the  former  bank  to  the 
latter — the  signatures  to  which  had  been  proved  to  be  genuine,  for  the  purpose 
of  showing  that  the  draft  had  been  paid  to  the  Union  Bank,  for  the  use  and 
benefit  of  the  succession  of  the  deceased,  Henry  Grant,  and  also  to  his  refusal  to 
receive  in  evidence,  the  testimony  of  a  witness,  to  show  the  connection  of  the 
draft  with  the  succession,  and  in  what  manner,  and  for  what  given,  and  that  the 
same  was  for  account  and  benefit  of  the  succession,  in  order  to  protect  good  col- 
laterals pledged  by  the  deceased  Grant  to  the  Mercantile  Bank.  The  evidence 
was  rejected  on  the  ground,  that  the  draft  appeared  to  have  been  drawn  by  the 
Union  Bank  on  the  Mercantile  Bank,  two  years  after  the  death  of  Henry  Grant, 
and  ten  years  before  his  succession  had  been  opened,  and  was  in  no  manner  con- 
nected legally  with  the  succession  or  chargeable  thereto. 
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The  objection  should  have  been  overruled,  for  one  of  the  questions  at  issue,  was  scocbbwok  of 
whether  the  draft  could  be  connected  with  the  succession  of  the  deceased,  and 
made  a  l^al  charge  against  the  same.  Although  the  evidence  may  have  been 
insufficient  to  make  out  the  plaintiff's  case  in  that  particular,  it  should  have  been 
received  for  what  it  was  worth,  and  considered  on  the  merits,  in  connection  with 
the  whole  evidence  offered  in  support  of  the  claims  of  the  bank. 

The  fifth  bill  of  exceptions  is  to  the  refusal  of  the  Judge,  to  receive  in  evidence 
certain  depositions  taken  under  a  commission  in  the  State  of  Massachusetts,  on 
the  ground,  that  the  official  capacity  and  signature  of  the  Justice  of  the  Peace 
by  whom  they  purport  to  have  been  received,  had  not  been  legally  proved  by  the 
certificate  of  the  Governor,  under  the  seal  of  the  State. 

The  District  Judge  did  not  err  in  ruling  out  the  depositions  on  this  ground. 
The  certificate  is  subscribed  by  the  Secretary  of  State  alone,  and  not  by  the 
Governor.  In  the  case  of  Buford  v.  JohnsoUf  10  R.  456,  which  presented  a  ques- 
tion similar  to  the  one  now  before  us,  the  court  say :  The  certificate  of  the  Gov- 
ernor, under  the  great  seal  of  the  State,  is  the  usual,  and  in  our  opinion,  the  best 
evidence  of  the  fact  sought  to  be  established.  It  was  in  the  reach  of  the  party, 
and  could  easily  have  been  procured.    See  Thatcher  v.  Goff,  13  La.  362. 

The  sixth  and  last  bill  of  exceptions  is  to  the  refusal  of  the  Judge  to  receive 
in  evidence  a  deed  of  trust,  purporting  to  have  been  executed  by  the  decease,  to 
the  Mercantile  Bank  of  Salem,  on  the  ground  that  the  original  act  was  under 
private  signature^  and  could  not  be  received  in  evidence  before  the  signatures  had 
been  proved,  and  that  the  registry  of  the  act  in  a  Notary's  office  did  not  dispense 
with  proof  of  the  signatures.  The  Judge  did  not  err.  The  registry  of  an  act 
tinder  private  signature,  does  not  make  proof  of  its  execution  by  the  parties. 
This  point  was  ruled  by  us  at  Alexandria,  on  the  authority  of  previous  decisions. 
14  An. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed, 
and  cause  remanded  to  the  lower  court  for  further  proceedings  according  to  law, 
and  the  Succession  of  Henry  Grant  pay  the  costs  of  this  appeal. 


D.  L.  Shearer,  for  tho  use  of  E.  Peele,  v.  Locisiana  Mutual  Insu-     ^  J^i 

RANGE  Company.  " 

When  an  open  policy  of  fiiBuranco  is  made  out  In  tho  name  ofD.  L.S.^^  for  account  of  whom  it  may  con- 
cern,"  and  a  clause  is  luHcrted  to  tho  cflfect,  that  the  ''  imurance  u  on  merchandise ,  to  cover  aU  ihip- 
merUs  to  (he  addrea  cf  the  tusured^  from  time  of  tkiprnetUgj  and  rides  to  he  reported  at  soon  as  known'* 
— Udd:  That  to  recover  under  such  a  policy  the  value  of  a  lost  shipment,  it  must  be  shown  that  it 
was  made  to  the  address  of  the  assured,  or  if  made  to  the  address  of  another  person,  that  the  risk 
was  reported  by  him. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
F.  Haynesy  for  plaintiff  and  appellant.    Race  S  Foster,  for  defendants. 
Buchanan,  J.    This  action  is  brought  to  recover  the  value  of  merchandise 
shipped  on  freight  from  New  York  to  New  Orleans,  and  insured  under  an  open 
policy  of  the  nominal  plaintiff,  D.  L.  Shearer,  by  the  defendants. 
The  defence  is : 
1st.  Want  of  insurable  interest  in  the  assured. 
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2d.  That  no  risk  was  taken  by  defendaDts. 
LA.Mr.iiB.  Co.       3d.  Fraudulent  suppression  of  facts  known  to  the  aasared,  at  the  time  of  tk 
application  for  insurance. 

It  is  only  necessary  to  examine  the  second  ground  of  defence. 

D.  L.  Shearer,  a  commission  merchant  and  auctioneer  in  New  Orleans,  had  u 
open  policy  in  defendants'  office,  which  contained  the  following  definition  of  the 
objects  at  risk : 

"  This  insurance  is  declared  to  be  on  merchandise,  to  cover  all  shipments  to  tk 
address  of  the  assured,  from  time  of  shipments,  and  risk  to  be  nsparkd  u  eooe 
as  known." 

The  policy  is  made  out  in  the  name  of  D.  L,  Shearer,  for  account  of  v^  i( 
may  concern. 

Now,  whether  we  consider  the  party  insured  in  this  instance,  or  under  the  pv- 
ticular  risk  spoken  of  in  the  evidence,  to  be  Shearer  or  PeeUj  a  point  which  tk 
evidence  leaves  in  considerable  doubt,  the  ground  of  defence  which  we  are  exu- 
ing  must  equally  prevail. 

If  it  be  Shearer,  the  shipment  of  goods  per  ship  Saxon,  for  a  voyage  from  Ner 
York  to  New  Orleans,  entered  on  the  book  annexed  to  the  policy,  under  datecf 
the  23d  of  April,  1857,  was  not  covered  by  the  terms  of  the  policy,  becamtlie 
shipment  was  not  **  to  the  address"  of  Shearer. 

If,  on  the  contrary,  the  party  assured  in  this  risk  was  Pede,  then  thisidioii 
must  lail ;  because  Pede  did  not  report  the  risk  as  soon  as  it  was  known  to  hia, 
by  receipt  of  the  bill  of  lading  through  the  mail,  which  is  proved  to  bare  hea 
from  two  to  three  weeks  anterior  to  the  report  of  the  risk  to  the  insurance  ofice. 
The  condition,  that  the  risk  was  to  be  reported  as  soon  as  known,  was  a  MA 
one,  which  the  insurers  had  a  right  to  insert  in  their  contract ;  and  the  siggif- 
cance  of  which  is  exemplified  in  a  striking  manner  by  the  facts  of  this  caaeL 

It  is  specially  to  be  observed,  that  defendants,  through  their  legal  representar 
tive,  the  President  of  the  company,  immediately  on  being  informed  by  Mr.  Ska- 
ret,  that  the  shipment  in  question  was  not  to  his  address,  and  the  same  day  tbs 
the  entry  of  this  risk  bad  been  entered  upon  the  book  annexed  to  Skeareft  opea 
policy,  by  a  Clerk  in  the  office,  to  whom  Shearer  had  not  communicated  tbk 
fact,  declared  formally  to  Shearer  that  the  defendants  did  not  consider  this  ship- 
ment to  be  covered  by  the  policy. 

Judgment  affirmed,  with  costs. 


Jean  Foss  v.  M.  Bbentel  et  al. 

Wben  a  Judgment  on  a  rale  poBses  flnaltf  upon  the  merlta  of  a  controversy  between  partie8,itwdlhiTt 
the  same  effoct  as  a  decree  rendered  in  any  other  form  of  proceeding. 

APPEAL  from  the  Thu-d  District  Court  of  New  Orleans,  Duvigneaud,J. 
L.  U.  Gaiannie,  for  plaintiff  and  appellant.    McCarty  4t  Cdeman^  for  4i^ 
fendant 

Merrick,  C.  J.  As  we  understand  the  appellant's  brief,  this  case  presents 
but  two  questions,  viz  :  Whether  an  order  of  court  making  a  rule  absdnte  can, 
where  it  has  the  effect  to  dispossess  a  person  of  property,  have  the  eflect  of  the 
thing  adjudged  ?    And  if  so :  Whether  the  judgment  on  the  rule  in  the  contro* 
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VCTsy  between  the  defendant,  Mrs,  BrerUel,  alone,  and  Jean  Foss,  relative  to  the  Fobb 

possession  of  the  stall  in  the  Dryades  market,  can  be  pleaded  in  bar  of  the  suit        Bhextbl 
of  Jean  Foss  against  Mrs.  Brentel  and  John  Weber  ? 

If  the  judgment  on  a  rule  passes  finally  upon  the  merits  of  a  controversy  be- 
tween parties,  no  valid  reason  can  be  urged  why  it  should  not  produce  the  same 
effect  as  a  decree  in  any  other  form  of  proceeding.  As  it  ends  all  controversy  in 
a  cause,  and  with  it  the  cause  itself,  it  is  a  judgment^  and  as  such  must  pro- 
duce all  effects  declared  by  law  to  be  the  incidents  of  a  judgment. 

The  controversy  between  Mrs,  Brentel  and  Foss  is,  as  to  those  two,  a  contro- 
versy between  the  same  parties,  in  the  sense  of  Article  2265  of  the  Civil  Code. 
Foss  cannot  deprive  her  of  her  plea  of  res  judicata,  by  joining  another  person 
with  her  in  the  second  sait.  This  would  be  an  easy  mode  of  defeating  the  plea 
in  all  cases. 

But  as  to  the  defendant,  Weber,  the  case  is  somewhat  different.  He  was  not  a 
party  to  the  suit  between  Mrs,  Brentel  and  Foss,  and,  strictly  speaking,  the  plea 
of  res  judicata  does  not  apply  to  him.  But  in  the  former  suit,  the  possession  of 
the  stall  was  decreed  to  Mrs,  Brentel,  and  it  is  the  execution  of  this  judgment 
which  plaintiff  seeks  to  arrest.  Now,  Weber  can  defend  himself,  by  showing 
title  in  Mrs,  Brentel,  and  authority  from  her,  and  as  the  plaintiff  sets  up  no 
special  cause  of  action  against  Weber,  we  think  when  the  plea  of  res  judicata  is 
sustained  in  favor  of  Mrs.  Brentel,  and  sha  is  permitted  to  cxecntoher  jndgmont, 
the  plaintiff  has  no  longer  any  interest  in  mai:itaining  his  action  against  Weber, 
and,  as  a  consequence,  must  fail  in  his  suit.     C.  P.  Art.  15. 

It  thus  appears  that  the  judgment  of  the  lower  court  ought  to  be  affirmed,  and 
it  is  so  decreed. 


German  Evanoeucal  Conoreoatiox  v.  H.  Pressler.  *J  ^ 

Courts  of  Justice  cannot  regard  the  wislica  of  themojority  of  the  niembors  of  a  coriwrntion,  tinlosf) 
expressed  in  a  valid  form,  in  conformity  with  the  bye-laws  and  charter. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Hovjell,  J, 
G,  d  C,  E.  Schmidt  and  E,  Iliestand,  for  plaintiff  and  appellant.    Durant 
<&  Homor,  for  defendant. 

Merrick,  C.  J.  The  present  appeal  is  taken  by  the  plaintiff)  from  a  judg- 
ment upon  a  rule  dismissing  the  suit.  The  question  turns  upon  the  validity  of  a 
supposed  resolution  of  the  society  ordering  this  suit  to  be  discontinued. 

It  appears  to  be  conceded  by  plaintiffs'  counsel,  that  the  corporation  can  be 
bound  by  a  joint  resolution  of  the  council  and  congregation.  The  resolution  said 
to  have  the  effect  of  discontinuing  the  suit  was  passed  under  the  following  cir- 
cumstances : 

Under  the  bye-laws  of  the  corporation,  the  council  (who  seem  to  be  the  detain- 
ers of  the  powers  of  the  corporation,  and  consist  of  seven  persons,)  are  elected  by 
the  vote  of  the  members  of  the  congregation,  upon  the  nomination  of  the  council 
going  out  of  office.  The  old  council  are  to  nominate  not  less  than  fourteen  per- 
sons, and  not  more  than  twenty-one,  out  of  whom  the  seven  councilmen  or  ward- 
ens for  the  ensuing  year  arc  to  be  elected.    The  officers  of  the  church  council  are 
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German  ev.  Cos.  a  president,  secretary  and  treasurer.  These  officers  are  required  to  be  present  at 
Pr&slkb.       the  meetings  of  the  church  council  and  congregation. 

A  meeting  having  been  called  by  the  president,  in  accordance  with  the  by-la^ 
for  the  election  of  a  new  council,  or  board  of  wardens,  to  take  place  on  the  28th 
day  of  November,  1858 ;  and  having  assembled  accordingly,  the  president  pro- 
ceeded to  organize  the  meeting  and  announce  that  it  was  held  for  the  purpose  of 
on  election. 

Some  members  insisted  upon  passing  some  resolutions  previous  to  the  election. 
Kai^eTf  the  president,  declared  them  out  of  order.  An  appeal  was  made  to  the 
congregation,  who  decided  in  favor  of  the  resolutions.  The  council,  it  seems,  con- 
tinued intent  upon  proceediug  with  the  election,  and  received  some  votes.  Much 
disturbance  then  arose.  Kaiser,  the  president,  directed  some  police  officers,  whose 
presence  he  had  procured,  to  arrest  certain  persons  disturbing  the  congregation. 
They  paid  no  attention  to  his  request.  Presently,  Pressler,  the  defendant,  came 
in,  and  at  the  instance  of  some  in  the  congregation,  he  directed  the  police  offieers 
to  arrest  Kaiser  and  the  other  officers  of  the  council,  with  one  or  two  of  the 
councilmen,  making  five  in  all.  The  latter  took  with  them  the  books  q(  the  cor- 
poration, and  were  locked  up  at  the  guard-house  by  the  police.  The  congrega- 
tion then,  in  the  absence  of  the  old  board,  proceeded  to  organize  the  rooetinfr  anl 
passed  the  resolution  directing  the  discontinuance  of  this  suit  They  also  elected 
a  new  board  of  councilmen  or  wardens. 

On  a  writ  of  quo  warranto  issued  at  the  instance  of  the  old  board,  the  new 
election  was  declared  to  be  illegal. 

The  District  Judge  being  of  the  opinion,  that  the  resolution  was  in  accordance 
with  the  wishes  of  a  large  part  of  the  congr^ation,  directed  the  dismissal  of  the 
suit,  and  the  plaintifis  appeal. 

The  suit  having  been  regularly  instituted,  cannot  bo  dismissed  without  a  reso- 
lution of  the  corporation.  The  congregation  alone,  under  the  by-laws  and  charter, 
have  no  such  power.  A  majority  of  the  council  must  be  present,  and  the  resolu- 
tion must  be  entered  by  the  officers  of  the  council  upon  the  books  of  the  corpo- 
ration. When,  therefore,  the  president  and  members  of  the  council  were  illepiIlT 
removed,  there  were  no  persons  present  to  conduct  the  election,  or  to  give  valulity 
to  the  resolutions  of  the  congregation.  Tlie  condusum  universitaiis  was  wanting. 
It  is  quite  clear,  that  the  paper  circulated  among  the  members  of  the  corporation 
and  signed  by  the  members,  however  numerously,  cannot  supply  the  place  of  a 
resolution  which  can  only  be  passed  by  the  corporators  organized  as  a  body,  in 
conformity  with  the  by-laws  and  charter. 

However  unprofitable  this  sort  of  litigation  may  be,  the  courts  cannot  regard 
or  know  the  wishes  of  the  majority,  unless  expressed  in  a  valid  form.  See  the 
case  of  St.  Mary's  Church,  7  5.  <fe  Rawle,  530. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  this  case  be  remanded  to  the 
lower  court  for  further  proceedings  according  to  law,  the  defendants  paying  the 
costs  of  the  appeal. 


Digitized  by  VjOOQ IC 


NEW  ORLEANS.  NOVEMBER.  1859.  801 


14    801 

Edward  Shifp  &  Co.  v,  P.  Carprette  and  W.  C.  Quirk.  *^-  *^ 

14    8011 

61    485 

District  Courts  cannot  dissolve  attachments  issued  by  Justices  of  the  Peace,  except  on  appeal.  -  ' 

When  a  party  has  a  claim  exceedmg  in  amount  the  Jurisdiction  of  a  Justice  of  the  Peace,  and  bearing 
a  privilege  upon  property  attached  by  another  party  in  a  Justices'  court,  his  remedy  is  by  a  suit 
in  the  District  Court,  claiming  his  privilege  and  enjoining  the  officer  having  the  writ  of  attachment 
issued  by  the  Justice  from  proceeding  with  its  execution,  and  paying  over  the  proceeds  to  the  at- 
taching creditor  ;  or  by  a  rule  taken  upon  the  attaching  creditor,  to  show  cause  why  he  should  not 
be  paid  by  preference  out  of  the  proceeds  of  the  sale  of  the  property  attached. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan^  J. 
G.  LeGardeur,  for  plainti^     W.  D.  Hennen  and  P.  ChildrssSy  for  defen- 
dants  and  appellants. 

•  Cole,  J.  Plaintiflfe  leased  to  F.  A,  Kdman,  the  first  floor  of  the  premises  sit- 
uated at  No.  81  Canal  street,  for  one  year  from  the  Ist  of  November,  1856,  to 
the  31st  of  October,  1857,  in  consideration  of  the  yearly  rent  of  eight  hundred 
dollars,  payable  quarterly. 

Kelman,  being  indebted  for  the  quarterly  installment  expiring  on  the  Ist  of 
August,  1857,  and  being  unable  to  pay  the  same,  abandoned  the  premises,  sent 
the  keys  thereof  to  plaintiffs,  and  left  the  State. 

Before  leaving,  he  sent  plaintiffs,  by  the  same  person  that  was  to  deliver  the 
key  of  the  store,  a  letter,  in  which  he  gave  them  to  understand  he  was  about  to 
abscond,  and  requested  them  "  to  proceed  to  the  store  at  once,  and  take  posses- 
sion, conjointly  with  others  equally  deserving  as  themselves." 

Plaintiffs,  in  consequence  of  the  abandonment  of  the  premises  and  of  the  sur- 
render of  the  keys  by  Kelman,  took,  under  Article  3185  of  the  Civil  Code,  and 
by  virtue  of  the  letter  addressed  to  them  by  Kdman,  immediate  possession  of  the 
articles  left  in  the  store  by  Kdman,  the  value  of  which  was  insufficient  to  satisfy 
their  claim. 

Shortly  afterwards,  W,  C.  Kirk,  Constable  of  the  First  Justice  of  the  Peace, 
under  a  writ  of  attachment  issued  at  the  suit  of  P.  Carprette,  seized,  took  pos- 
session of,  and  carried  away  the  articles  then  in  possession  of  plaintiffs,  and  es- 
tablished to  have  been  worth  9150. 

These  articles  were  afterwards,  on  motion  of  Quirk,  sold  for  storage,  and  it 
does  not  appear  what  became  of  the  proceeds. 

In  the  meantime  this  suit  had  been  brought  by  E.  Skiff  <t  Co.  against  Quirk 
and  Carprette,  and  a  writ  of  sequestration  issaed  to  the  Sheriff,  commanding  him 
to  seize  and  hold  in  his  possession  the  goods  seized  by  Quirk,  under  the  attach- 
ment issued  by  Carprette.    But  they  refused  to  give  up  the  property. 

Plaintiffs  also  claimed  five  hundred  dollars  as  damages  for  the  ill^al  action  of 
the  defendants. 

Under  these  circumstances,  the  court  gave  judgment  in  favor  of  E.  Skiff  dt 
Co.  agaist  Quirk  and  Carprette,  for  the  value  of  the  goods  carried  away  and  never 
accounted  for  by  them,  to-wit,  one  hundred  and  fifty  dollars. 

Carprette  only  has  appealed. 

The  letter  of  the  lessee  would  alone  have  authorized  plaintiffs,  in  the  absence 
of  any  superior  right  on  the  part  of  others,  to  take  possession  of  the  goods  and 
sell  them. 
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Shift  Their  letter  requested  them  to  proceed  to  the  store  at  once,  and  to  take  posses- 

CiJtrum       sioD,  conjointly  with  others,  of  these  articles  ;  bat  as  no  one  appeared  there  to 

take  possession,  except  plaintiffs,  they  were  entitled  to  take  the  whole  of  them,  as 

the  valae  of  the  articles  taken  away  and  now  in  dispute  was  insafficient  to  pay 

their  claim  as  lessors. 

Besides,  Article  3185  of  the  Civil  Code,  declares  that :  "  The  right  which  the 
lessor  has  over  the  products  of  the  estate,  and  on  the  movables  which  are  found 
on  the  place  leased,  for  his  rent,  is  of  a  higher  nature  than  mere  privilege.  The 
latter  is  only  enforced  on  the  price  arising  from  the  sale  of  movables  to  which  it 
applies.  It  does  not  enable  the  creditor  to  take  or  keep  the  effects  them^kej 
specially.  The  lessor,  on  the  contrary,  may  take  the  effects  themselves  and  reuin 
them  until  he  is  paid." 

This  Article  authorized  plaintiffs  to  retain  the  goods  found  on  the  premises, 
and  the  letter  of  the  lessee  empowered  him  to  sell  iheuu 

These  goods  were  attached  by  defendants,  as  they  were  about  being  sold  at 
public  auction. 

Plaintiff  then  had  them  sequestered,  and  prayed  in  his  petition  to  have  the 
attachment  dissolved,  which  was  granted  in  the  judgment 

We  are  of  opinion,  it  is  not  in  the  power  of  District  Courts  to  dissolye  at- 
tachments issued  by  Justices  of  the  Peace,  except  on  appeal. 

If  a  party  has  sued  out  before  a  Justice  of  the  Peace  an  attachment  of  pro- 
perty, and  A  has  a  claim,  bearing  a  privilege  superior  to  that  of  the  attachins: 
creditor,  but  exceeding  the  jurisdiction  of  the  Justice,  A  can  then  protect  him- 
self by  suit  in  the  District  Court,  claiming  a  privilege,  and  by  an  injunction  ea- 
joining  the  officer  having  the  writ  of  the  Justice,  from  proceeding  with  the  cxeco- 
tion  of  the  attachment  and  paying  over  the  proceeds  to  the  attaching  creditor,  or 
by  a  rule  served  upon  the  latter  to  show  cause  why  he,  A,  should  not  be  paid  by 
preference. 

In  this  way  the  jurisdiction  of  the  District  Court  does  not  clash  with  that  of 
the  Justice  of  the  Peace.  The  former  merely  exercises  its  legitimate  jariadic' 
tion,  and  decides  that  the  privilege  of  A  is  superior  to  that  of  the  attaching 
creditor.  As  in  a  concurso,  the  Judge  before  whom  the  claims  of  different  cre- 
ditors are  contested,  has  the  right  to  accord  a  preference  to  one  having  no  judg- 
ment over  one  having  a  judgment,  if  the  privilege  of  the  former  be  superior. 

The  judgment  of  the  District  Court  is  correct,  except  as  to  to  the  disBolring 
of  the  attachment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  amended,  by  reversing  that,  part  of  it  which  dissolves  the  attach- 
ment, and  that  in  all  other  respects  it  be  affirmed  ;  and  that  plaintifi  pay  the 
costs  of  appeal. 
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City  of  New  Orleans  v.  E.  J.  Hart  &  Co. 

The  Act  approved  llarch  19th,  1856,  enUtled  "  An  Act  U>  auOufrve  the  City  of  New  OrUant  to  tax  real 
and  penonal  property  f^'  is  not  repealed  by  the  general  reiicallDg  clause  of  the  let  approved  March 
20th,  1856,  amending  the  Act  incorporating  and  providing  a  government,  kc.,  for  the  City  of  New 
Orleans. 

The  formalities  of  a^vsessment  and  collection  of  City  Taxes,  as  prescribed  by  the  Act  of  the  20th  Ifarch, 
1856,  did  not  apply  to  the  taxes  for  that  year,  as  the  Act  of  the  19th  Harch,  1856,  authorized  an 
a^essmcnt  for  the  year  which  had  not  then  expired,  in  accordance  with  its  provisions. 

The  meaning  of  the  word  income,  under  the  Act  of  19th  March,  1856,  is  money  received  In  compensa- 
tion for  services,  such  as  wages,  commissions,  brokerage,  &c.,  and  is  totally  different  from  the  Aruita 
of  capital  invested  in  merchandize,  stocks,  &c. 

The  Act  of  1856  makes  no  allowance  for  commissions  or  comiiensatlon  to  bo  paid  by  the  tax  payer  to 
the  Assistant  City  Attorney  ;  the  Act  of  1853,  which  allowed  him  a  commLsslou  of  five  per  cent.,  has 
been  repealed. 

APPEAL  from  the  Second  District  Conrt  of  New  Orleans,  Morgan,  J. 
iV,  0.  Denegre,  for  plaintiff.    H,  D.  Leovy,  for  defendants  and  appellants. 

Buchanan,  J.  Defendants  are  sued  for  a  tax  on  income,  for  the  year  1856. 
They  plead  : 

1st.  That  the  formalities  required  by  law  for  the  assessment  and  collection  of 
taxes  were  not  observed  in  thi^  case. 

2d.  That  the  tax  is  excessive,  and  that  defendants  had  no  opportunity  of  cor- 
recting the  error. 

3d.  That  the  Assistant  City  Attorney  is  not  entitled  to  the  commission  of  five 
per  cent.,  or  any  other  compensation  to  be  paid  by  defendants,  for  the  collection 
of  this  tax.  / 

[.  We  agree  with  the  District  Judge,  that  the  tax  sued  for  in  this  suit  is  A  tax 
levied  under  the  Act  of  19th  March,  1856,  (Session  Acts,  p.  109,)  and  not  under 
the  amended  City  Charter,  or  Act  of  20th  March,  1856,  (Session  Acts,  p.  136). 
The  former  of  these  two  Acts  was  not  repealed  by  the  133d  section  of  the  latter. 
The  formalities  of  assessment  and  collection  of  City  Taxes,  as  prescribed  by  the 
Act  of  20th  March,  1856,  did  not  apply  to  the  City  Taxes  of  1866,  which  were 
assessed  under  the  Act  of  19th  of  March,  1856. 

The  Act  of  19th  of  March,  1856,  authorized  an  assessment  for  that  year,  which 
was  not  then  expired ;  and  it  is  proved  that  this  assessment  was  made  in  the  year 
1856.  The  assessment  and  taxation  were  not,  therefore,  retroactive,  as  contended 
by  counsel  of  defendant  in  argument. 

II.  It  is  proved  and  admitted,  that  thirty  days  notice  to  correct  errors  in  this 
assessment  roll  was  given,  by  advertisement  in  the  public  papers.  In  connection 
with  this  ground  of  defence,  the  defendants  have  offered  in  evidence,  a  receipt  for 
tax  on  capital,  for  the  same  year,  1856,  and  urge  that  the  tax  now  sued  for  is  a 
tax  upon  profits  of  capital  already  taxed. 

The  Act  of  IMh  March,  1856,  clearly  defines  the  meaning  of  the  word  income 
as  liable  to  taxation.  It  is  money  received  in  compensation  for  labor  or  services, 
such  as  wages,  commissions,  brokerage,  &c.,  and  is  totally  different  from  the  fruits 
of  capital  invested  in  merchandize,  stocks,  &c. 

III.  The  Act  of  19th  March,  1856,  makes  no  allowance  of  commissions  or 
compensation,  to  be  paid  by  the  tax  payor,  to  the  Assistant  City  Attorney.  The 
Act  of  1853,  which  allowed  to  the  Assistant  City  Attorney  a  commission  of  five 
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New  Oeuamb     per  cent.,  to  be  added  to  the  amount  of  every  bill  for  taxes  collected  by  bim.  bas 
autr.         been  repealed.    13  An.  510.    The  Judgment  appealed  from  is  amended  in  this 
respect. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended  ;  and  that  plaintiff  and  appellee  recover  of  defendants  and  appellants 
three  hundred  dollars,  with  interest  at  one  per  cent,  a  month  from  July  7th,  lb57, 
until  paid,  and  costs  of  the  District  Court ;  the  costs  of  appeal  to  be  borne  by 
appellees. 


City  op  New  Orleans  v.  Crescext  Newspaper. 

Art.  106  of  the  State  Constitution,  which  declares  that  "  tt«  presi  ikaU  be  free,*'  doe«  not  ex.a;* 

capital  invested  in  a  newspaper  fjrom  taxation. 
The  decision  In  the  case  of  the  City  (jf  I^ew  Orleans  v.  E.  J.  Hari  <£  Cb.,  ante  p.  803,  afnrm4»>l. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
W,  0,  Lenegre,  for  plaintiff.    J.  Magne,  for  defendants  and  appellants. 

BucHANAK,  J.  This  is  a  suit  for  a  city  tax  of  seventy-five  dollars,  upon  capi- 
tal, for  the  year  1856.  The  capital  was  invested  in  a  daily  newspaper,  printed 
and  published  in  the  city  of  New  Orleans. 

The  defence  set  up  is,  illegality  and  unconstitutionality  of  the  tax.  Defendants 
plead  that  the  imposition  of  a  tax  by  the  municipal  authority,  upon  newspaper 
property,  is  a  violation  of  Article  106  of  the  State  Constitution,  which  reads  u 
follows : 

**  The  press  shall  be  free.  Every  citizen  may  freely  speak,  write  and  poblb^ 
his  sentiments  on  all  subjects,  being  responsible  for  an  abuse  of  this  liberty." 

The  learned  counsel  of  defendants  founds  his  argument  upon  the  first  sentence 
of  this  Article ;  and  urges,  that,  being  a  perfect  sentence  in  itself,  terminated  by 
a  full  stop,  and  embodying  a  doctrine  absolute  and  unqualified,  this  court  is  booDii 
to  give  to  it  the  utmost  latitude  of  meaning  of  which  the  words  are  susceptible: 
and  accordingly,  as  in  fiscal  matters,  merchandise  is  said  to  be  free,  which  is  not 
liable  to  a  duty  of  importation,  It  follows  that  the  stock  of  a  printing  establish- 
ment cannot  be  taxed. 

We  do  not  thus  understand  the  Article  of  the  Constitution.  The  second  sen- 
tence of  that  Article  explains  and  elucidates  the  meaning  of  the  first  sentence, 
ITie  press  is  free ;  that  is  to  say,  every  citizen  may  publish  his  sentiments  on  all 
subjects.  No  censorship  of  the  press  shall  exist.  No  officer  of  government 
shall  dictate  what  may,  or  what  may  not  be  printed.  Such  is  the  freedom 
of  the  press,  as  secured  by  this  Article.  And  note  the  restriction  npon  that  free- 
dom ;  a  restriction  operating,  not  in  the  form  of  prevention,  (which  would  be 
impossible  without  a  censorship,)  bnt  in  the  form  of  penalty.  The  publisher, 
says  the  Article,  is  responsible  for  an  abuse  of  the  freedom  of  publication.  The 
limitation,  no  less  than  the  grant,  points  evidently  to  a  diflferent  kind  of  freedom 
from  that  fiscal  freedom  for  which  the  defendants  contend. 

The  grounds  of  illegality  in  the  assessment  of  this  tax,  are  the  same  as  alleged 
in  the  case  of  the  City  v.  E,  /.  Hart  d  Co.,  just  decided.  For  the  reasons  there 
given,  thia  defence  is  overruled. 
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ITiere  is  an  illegality  apparent  upon  the  face  of  the  record,  which  we  are  bound   Niw  Oiuaxb 
to  correct    The  jadgment  of  the  District  Court  allows  five  per  cent,  commis- 
sion upon  the  amount  of  the  tax  to  the  Assistant  City  Attorney,  to  be  paid  by 
defendants. 

The  allowance  is  claimed  under  a  State  law,  which  has  been  repealed,  as  was 
decided  by  us  in  the  case  of  the  City  v.  Jeter y  13  An.  510. 

In  the  absence  of  a  State  law,  this  commission  is  to  be  viewed  as  a  penalty 
imposed  by  authority  of  a  municipal  corporation,  of  which  the  legality  is  exam- 
inable in  this  court,  under  the  terms  of  Article  62  of  the  Constitution.  This 
point  has  been  decided  in  the  case  quoted  above. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  amended ;  and  that  plaintiff  and  appellee  recover  of  defendants  and  appel- 
lants, seventy-five  dollars,  with  interest  at  the  rate  of  one  per  cent,  a  month  from 
the  7th  of  July,  1857,  until  paid,  and  costs  of  the  District  Court ;  those  of  ap- 
peal to  be  paid  by  plaintiff. 


M.  A.  Favaroji  V,  J,  M.  RrnE.vu. 

The  object  of  the  Iaw  roquiriiiff  the  authorizjition  of  the  husband,  bcforo  the  wife  can  be  sned,  is  fiilljr 
accomplished  when  the  husband  joins  tlie  wife  in  an  answer  to  the  suit,  even  when  they  have  not 
been  desi^nuitod  as  husband  and  wife  in  the  petition. 

When  a  married  woman  who  had  been  authorized  to  defend  a  stiit  by  her  first  husband ,  marries  a 
second  time,  while  the  suit  is  {tending,  it  is  not  necessary  that  the  authorization  of  her  second  hus- 
band should  bo  obtained. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Tammaoy,  Wilsorif  J. 
A.  Bowie,  for  plaintiff  and  appellant.    /.  C.  David,  for  defendant. 

Cole,  J.    This  suit  is  instituted  by  plaintiff,  to  annul  a  judgment. 

The  District  Court  gave  judgment  for  the  defendant,  and  plaintiff  has  ap- 
pealed. 

The  suit  sought  to  be  decreed  null,  was  brought  against  plaintiff  and  F.  Dunj, 
It  represented  that  plaintiff,  designated  in  the  petition  as  Mary  A,  Richer  and  F. 
Dury  were  sometime  before  living  and  carrying  on  business  together  ;  at  times 
under  the  name  of  F.  Dury,  and  since,  about  one  year  and  a  half,  under  the  name 
of  Mary  Ann  Riche,  the  concubine  of  F.  Dury,  who  has,  under  her  name,  their 
property,  to  shelter  F.  Dury  from  seizure  by  his  creditors.  The  petition  prayed 
that  F,  Dury  and  Mary  Ann  Riche,  who  styles  herself  Mrs,  Dury,  be  cited. 

They  were  both  cited,  and  filed  the  following  answer  : 

"  Franfots  Dury  and  Mary  Ann  Riche,  residents  of  the  State  and  parish  afoi;e- 
aaid,  and  defendants  in  the  above  entitled  case,  now  appear  by  counsel,  and  for 
answer  to  plaintiff^s  petition,  deny  all  the  allegations  therein  contained,  require 
strict  proof  of  the  same,  and  pray  to  be  hence  dismissed,  with  costs. 

(Signed)  Angus  Bowie,  Defendants'  Attorney." 

Plaintiff,  M.  A.  RicJie,  now  seeks  to  annul  the  judgment  rendered  against  her 
in  that  suit,  on  the  ground,  she  was  the  wife  of  F.  Dury  at  the  time  of  the  insti- 
tution of  said  suit,  and  the  wife  of  P.  Favaron  at  the  time  and  before  judgment 
was  rendered  against  her,  and  that  she  was  never  authorized  to  defend  said  suit 
or  stand  in  judgment  by  the  court,  or  by  either  of  her  said  husbands. 
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FiTABoir  Plaintiff's  petition  in  the  present  case,  represents  that  she  intermarried  with  F. 

Biojuv.  Dury,  on  the  13th  of  March,  1854.  and  lived  with  him,  as  husband  and  wife, 
until  his  death  in  March,  1857.  That  on  the  29th  of  April,  1857,  she  intermar- 
ried with  her  present  husband,  Pascal  Favaron,  and  has  lived  with  him  ever  since 
as  husband  and  wife.  That  on  the  8th  of  May,  1856,  the  suit  in  which  the  judg- 
ment is  sought  to  be  annulled  was  filed  against  her  and  F.  Duryf  her  ho&baDd, 
and  on  the  13th  of  June,  185 7,  judgment  was  rendered  against  her  in  the  same: 

The  causes  of  the  allied  nullity  appear  then  to  be  : 

Ist  That  she  was  not  sued  as  the  wife,  but  the  concubine  of  F.  Dury. 

If  Dury  and  his  wife  thought  proper  to  conceal  the  sacred  connection  between 
them,  as  husband  and  wife,  they  cannot  hope  to  derive  any  benefit  from  this  to 
the  prejudice  of  their  creditors. 

Dury  and  his  wife  could  have  excepted  to  the  mode  in  which  they  were  sued, 
but  instead  of  ttiis,  they  filed  a  joint  answer. 

If  they  were  really  husband  and  wife  at  the  commencement  of  tlie  suit,  thej 
cured  the  error  of  the  plaintiff  in  calling  her  the  concubine  of  Duryt  by  joiDtlj 
filing  an  answer. 

The  object  of  the  law  in  requiring  the  authorization  of  the  husband,  or  court, 
before  the  wife  can  be  sued,  is  fully  accomplished  when  the  husband  joins  tbe 
wife  in  an  answer  to  the  suit,  even  if  they  have  not  been  designated  as  husbaod 
and  wife  in  the  petition. 

2d.  The  second  ground  of  nullity  is,  that  her  second  husband,  P.  Favaron^  nerer 
authorized  her  to  appear  in  the  suit,  and  therefore  judgment  could  not  be  ren- 
dered against  her. 

Having  been  authorized  by  her  first  husband,  by  his  and  her  joint  answer,  it 
was  not  necessary  for  the  phkiotiff  to  have  afterwards  obtained  the  autborizatioo 
of  her  second  husband. 

Judgment  affirmed,  with  costs  of  appeal. 


H.  W.  R.  Jackson  u  F.  &  J.  B.  Schmiot. 

To  exempt  tbe  proprietor  and  undertaker  from  the  charge  of  neglif^ence  and  liability  for  dunsffM 
caused  by  the  falling  of  the  wall  of  a  house  la  course  of  demolition,  tbe  notice  of  danger  required 
by  law  to  be  given  in  such  cases  must  be  of  such  a  character  as  to  put  the  party  injured  in  /ohU- 

When  it  is  contended  that  a  barricade  had  been  erect«d,  it  most  bo  shown  that  it  was  anactml 
obstruction  to  passage,  in  order  to  constitute  sufDclent  notice  or  warning  of  the  impending  daoger, 
and  thereby  exonerate  the  proprietor  from  responsibility  in  case  any  one  is  injured  by  the  lUling  o( 
the  wall,  or  any  part  of  the  materials  composing  it. 

When  in  such  a  cni?<»  the  proprietor,  through  an  error  of  judgment,  had  not  given  tufficifnt  nolice,  vin- 
dictive damages  should  not  be  allowed. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
W,  D.  Hennen  &  J.  B.  Lyman,  for  plaintiff.     C.  Roselius  d&  G.  LeGardeuh 
for  defendants  and  appellants. 

Land,  J.  This  suit  was  commenced  for  the  recovery  of  twenty  thousand  dol- 
lars damages  for  bodily  injuries,  in  consequence  of  the  falling  of  the  wall  of  a 
house  on  Poydras  Street,  in  this  city,  received  by  the  plaintiff,  on  tlie  morning  of 
the  inth  of  August,  1857. 
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/.  B.  Schmidt  is  sued  as  the  owner  of  the  house,  and  Francis  Schmidt  as  the       J-mjww 
agent  who  personally  snpervised  and  assisted  in  its  demolition.    The  plaintifif  ob-       floucm. 
tained  a  verdict  and  judgment  for  ten  thousand  dollars,  and  the  defendants  have 
appealed.    They  contend  : 

First.  That  the  law  requires  simply,  that  a  warning  or  notice  should  be  given 
to  the  public,  of  the  danger  of  approaching  a  house,  or  other  building  in  course 
of  demolition,  and  exonerates  the  owners  or  undertakers  from  all  liability,  when 
that  warning  or  notice  has  been  given. 

Secondly.  That  the  evidence  shows  ai&rmatively,  that  the  defendants  had  given 
the  notice  or  warning  required  by  law. 

Thirdly.  That  the  damages  are  extravagant  and  excessive. 

I.  The  defendants  concede  that  in  a  case  like  this,  to-wit,  of  the  demolition  of 
a  building  in  a  city,  that  if  the  owner  or  undertaker  have  taken  no  precautions 
whatever  to  put  the  public  upon  their  guard ;  but  on  the  contrary,  have  suffered 
them  to  pass  and  repass,  without  any  warning  or  notice  of  the  impending  danger, 
and  an  accident  should  happen,  the  owner  and  undertaker  would  clearly  be 
responsible  for  the  consequences  of  the  accident. 

The  question  firgt  presented  is,  therefore,  one  of  fact  and  of  law,  to-wit :  was  a 
notice  or  warning  given  at  all,  and  if  given,  whether  it  was  such  as  required 
by  law  ? 

The  defendants  contend,  that  there  was  on  each  side  of  the  house  a  plank  placed 
across  the  banquette  from  the  angle  of  the  building  to  the  gutter,  and  that  this 
was  a  sufficient  warning  to  all  persons  of  ordinary  prudence,  that  there  was  some 
danger  to  be  avoided.  Upon  this  question  of  fact,  the  evidence,  if  not  contradic- 
tory, is  not  all  affirmative.  Several  of  the  witnesses  swore  that  they  saw  no  bar- 
ricades, and  met  with  no  obstructions  on  the  banquette,  in  front  or  near  the  build- 
ing which  was  being  demolished. 

Granting  the  existence  of  the  plank  at  the  comers  of  the  building,  was  it  such 
a  notice  or  warning  of  the  danger  to  be  apprehended,  as  the  defendants  should 
have  given  ? 

It  appears  that  the  plank  was  placed  in  an  oblique  or  slanting  direction  from 
the  wall  of  the  house  to  the  verge  of  the  gutter,  and  that  it  could  he  passed  under 
near  the  wall  of  the  house,  and  stepped  over  near  the  verge  of  the  gutter. 

The  law  has  not  declared  what  notice  shall  be  sufficient  to  exempt  the  proprie- 
tor or  undertaker,  in  a  case  like  the  present,  from  liability  for  damages  caused  by 
the  falling  of  a  wall  of  a  house  in  course  of  demolition,  or  of  any  part  of  the  ma- 
terials composing  it 

In  such  a  case,  the  notice  of  danger  must  be  of  such  a  character  as  to  put  the 
party  injured  in  fault,  and  exonerate  the  proprietor  from  the  charge  of  negligence 
or  want  of  due  care. 

In  a  populous  city,  and  on  a  crowded  thoroughfare,  the  notice  or  warning,  on 
which  defendants  rel^iras  insufficient  in  law  to  exempt  them  from  liability.  The 
planks  or  boards  were  placed  in  such  a  manner,  that  they  could  be  pa^ed  under, 
near  the  wall  of  the  building,  and  passed  over,  near  the  verge  of  the  gutter,  with 
little,  or  no  inconvenience,  or  trouble. 

In  our  opinion,  it  is  not  necessary  for  a  proprietor  who  is  demolishing,  or  erect- 
ing the  walls  of  a  building,  to  cause  tmpassable  barricades  to  be  constructed ;  but 
it  is  necessary,  in  such  a  case,  that  the  barricade  should  form  an  actual  obstruction 
to  passage,  and  cause  delay,  inconvenience,  or  trouble,  to  those  passing  by  the 
building,  in  order  to  comtitute  notice  or  warning  of  the  impending  danger,  and 
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thereby  to  exonerate  the  proprietor  from  responsibility  for  the  damagefl  denouDced 
against  him  by  Art.  666  of  the  Civil  Code,  which  is  in  these  words : 

"  Every  one  is  bound  to  keep  his  buildings  in  repair,  so  that  neither  thdr  fall 
nor  that  of  any  part  of  the  materials  composing  them,  may  injure  the  neighbors 
or  passengers,  under  the  penalty  of  all  losses  and  damages  which  may  result  from 
the  neglect  of  the  proprietor  in  that  respect." 

This  view  of  the  case  disposes  of  the  first  and  second  grounds,  on  which  defen- 
dants rely  for  a  reversal  of  the  judgment. 

The  third  ground  is,  that  the  damages  are  extravagant  and  excessive. 

The  defendants  were  guiltless  of  any  intention  to  injure  the  plaintiff,  and  took 
insufficient  steps  to  warn  him  and  others  of  the  danger  of  passing  along  the  wall 
of  the  building.  The  negligence  with  which  they  are  charged  seems  to  have  been 
as  much  the  result  of  an  error  of  judgment,  as  to  the  sufficiency  of  the  warning  or 
notice  given,  as  of  any  culpable  omission  of  duty.  And  as  a  misfortune  has  hap- 
pened which  they  unwisely  in  modo  sought  to  prevent,  we  are  of  opinion  that  tlie 
damages  are  excessive,  and  should  be  reduced.  This  is  not  a  case  in  which  tin- 
didive  damages  should  be  allowed — but  only  actual  damage  or  loss.  We  are  of 
opinion  that  five  thousand  dollars  will  cover  all  the  actual  damage  sustained  by 
the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  lower 
court  be  amended ;  and  that  instead  of  ten  thousand  dollars,  it  is  ordered,  ad- 
judged and  decreeed,  that  the  plaintiff  do  have  and  recover  of  the  defendants  w 
solido  the  sum  of  five  thousand  dollars,  and  costs  in  the  lower  court.  And  it  is 
further  ordered  and  decreed,  that  plaintiff  pay  the  costs  of  the  appeal. 


C.  H.  Davis  v.  Laurent  Millaudox. 

A  bill  of  exceptions  to  the  refusal  of  the  Jadge  to  grant  a  trial  by  Jury,  cannot  be  noticed  when  it  cot 
tains  neither  the  reasons  of  the  Judge  for  his  reflisal,  nor  the  grounds  on  which  tiie  ruling  «v 
excepted  to. 

When  on  the  trial  a  party  is  taken  by  surprise,  by  the  introduction  of  evidence  legally  admissible,  to 
establish  facts  not  disclosed  by  the  pleadhigs,  he  has  a  right  to  a  continuance  on  a  proper  sbonriag. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G,  S,  Lacy  and  R.  A.  Upton,  for  plaintiff  and  appellant    P.  A.  Ducros,  for 
defendant. 

Cole,  J.  On  the  17th  of  February,  1858,  the  defendant,  Laurent  MiUavdon, 
sued  out  an  order  of  seizure  and  sale  against  the  plaintiff's  plantation,  known  as 
the  Coiron  Estate,  in  the  parish  of  St.  Bernard. 

This  writ  was  issued  to  enforce  the  payment  of  a  mortgage  note,  assomed  by 
the  plaintiff  in  his  purchase  of  this  plantation  from  B.  L,  MiUatuim,  who  had 
purchased  the  same  of  defendant. 

Davis  applied  for  a  writ  of  injunction,  basing  his  application  upon  four  distinct 
grounds,  of  which  two  have  been  abandoned  in  this  court,  so  that  it  is  only  neces- 
sary to  consider  the  remaining  two,  which  wiU  be  done  in  their  order. 

1.  That  there  was  a  deficiency  in  the  quantity  of  land,  which  gave  Davis  the 
right  to  a  diminution  of  price.  j 
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Plaintiff  in  injunction  contends  that  as  his  vendor,  B,  L.  Millaudorit  in  the  act  of         i>^^™ 
sale,  subrogated  him  to  all  his  rights  of  warranty  against  his  previous  vendor,      Hdxaudov. 
L,  MUlaudoHf  the  defendant  in  injunction ;  that  therefore,  he  was  entitled  to 
plead  this  deficiency  as  an  offset  to  the  note  sued  upon,  which  was  given  as  a 
part  of  the  price,  to  L,  Millaudon,  of  said  plantation,  by  B.  L.  MiUaudoUj  and 
assumed  by  Davis  in  his  purchase  of  the  latter. 

The  sale  from  B,  L.  Millaudon  to  Davis  is  a  sale  per  aversionem, 

Davis  cannot,  therefore,  call  upon  the  vendor  of  his  own  vendor  to  warrant 
him  against  a  deficiency,  which  the  latter  has  not  guarantied  to  himself.  Davis 
cannot,  therefore,  claim  as  an  offset  to  the  note  assumed  by  him  any  deficiency 
which  may  exist  within  the  designated  limits  of  the  land  bought  by  him. 

The  parol  evidence  to  make  L.  Millaudon  a  party  to  the  act  of  sale  from 
B,  L,  Millaudon  to  Davis  was  properly  excluded. 

II.  That  Davis  had  just  reason  to  fear  being  disquieted  in  his  title  and  posses- 
sion to  the  property  sold,  by  Roddphe  Ducros,  or  the  heirs  or  assignees  of  Ro- 
dolphe  Ducros, 

Upon  this  point  the  District  Judge  remarks,  and  we  coincide  with  his  opinion, 
**  that  Davis  is  fully  protected  against  eviction,  and  his  title  is  good." 

The  bill  of  exceptions  to  the  refusal  of  the  District  Judge  to  grant  a  trial  by 
jury  cannot  be  noticed,  because  it  contains  neither  the  reasons  of  the  Judge  for 
its  ruling,  nor  the  grounds  on  which  the  appellant's  counsel  excepted  to  its  de- 
cision. 

Davis  also  objected  to  the  introduction  in  evidence  of  certain  documents,  which 
were  a  chain  of  titles  from  Rodolphe  Ducros  to  Mme.  J,  M.  Ducros  and  L.  M,  Dvf 
crosy  for  the  purpose  of  showing  the  legal  rights  of  the  said  Mme,  J,  M.  Ducros 
and  L.  M.  Ducros^  to  quiet  Davis'  title,  as  averred  to  be  done  in  an  act  executed 
on  the  8th  of  June,  1858.  The  objection  was  based  upon  the  ground  that  there 
is  no  allegation  in  the  pleading  of  the  defendant  in  injunction,  of  the  relinquish- 
ment of  a  claim  on  the  part  of  Rodolphe  Ducros,  or  his  successors,  authorizing  the 
proof  of  the  fact,  and  that  Davii  was  taken  by  surprise. 

The  evidence  was  admissible.  Davis  averred  as  one  of  the  grounds  of  injunc- 
tion, that  he  had  just  reason  to  fear  being  disquieted  in  his  title  and  possession 
by  Rodolphe  Ducros,  or  his  heirs  or  assignees,  and  the  testimony  was  offered  to 
rebut  this  allegation. 

If  Davis  were  taken  by  surprise,  it  would  have  been  in  his  power  to  have  ob- 
tained a  continuance  by  a  proper  showing. 

The  District  Judge  dissolved  the  injunction,  but  did  not  grant  damages,  be- 
cause, as  he  says  in  his  opinion,  the  evidence  adduced  by  him  shows,  that  although 
wrong  in  his  mode  of  proceeding,  he  at  the  same  time  acted  in  good  faith.  The 
letters  and  plan  which  he  had  received  from  the  Surveyor  General  were  calculated 
to  create  great  perplexity  in  his  mind." 

The  District  Judge  iiirther  justifies  himself  in  not  allowing  damages,  that  the 
defendant  in  injunction,  in  order  to  show  that  Davis  was  protected  against  all 
eviction  and  had  a  good  title,  relied  upon  the  trial,  in  part,  on  a  chain  of  titles, 
the  last  of  which  bears  a  date  posterior  to  the  institution  of  the  suit. 

Davis  contends  that  he  is  not  liable  for  the  costs  of  the  lower  court  previous  to 
the  alleged  perfection  of  the  title.  If  he  had  wished  to  have  relieved  himself  from 
them,  he  ought  to  have  made  a  tender  of  the  money,  payable  when  his  vendor 
should  furnish  him  with  security  against  the  danger  of  eviction. 

Judgment  aflSrmed,  with  costs  of  appeal. 
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StJccEssiox  OF  John  S.  Thompson. 

An  appeal  will  Ho  firom  an  interlocatory  order  on  a  party  to  deposit  in  court  a  snm  of  money,  the  r1^ 
to  which  is  tn  contestation  between  the  other  parties  to  the  suit. 

Where  several  parties  claim  a  sum  of  money,  to  which  the  party  in  possession  of  the  money  docs  not 
assort  any  right,  the  court  may  order  the  money  to  be  deposited  in  the  hands  of  the  Cleric  oT  tte 
court,  until  the  respective  rights  of  all  the  clalmanis  are  a^udicated  upon. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
K  R.  Grandmont  eft  H,  C.  Miller,  for  appellant.    H,  D.  Ogden  and  T.  W. 

Cdlins,  for  appellees. 

On  motion  to  dismiss  the  appeal : 

Merbick,  C.  J.  The  present  appeal  is  taken  from  a  judgment  upon  a  rale 
ordering  MiUs  Judson  ift  Co.  to  deposit  in  court  8800,  alleged  to  bdoog  to  tbe 
succession. 

There  is  a  motion  to  dismiss  the  appeal,  on  the  ground  that  the  judgment  is 
only  interlocutory  and  not  final.  The  decree  is,  that  the  money  be  deposited  is 
court  to  abide  the  event  of  two  other  suits  pending  in  the  same  court.  We  think 
the  plaintiff  is  entitled  to  the  appeal.  It  may  be  that  the  court  will  come  to  tlie 
conclusion  that  plaintiff,  the  administrator,  is  entitled  to  an  absolute  decree  in  hk 
favor. 

The  rule  to  dismiss  is  discharged. 

On  the  merits : 

Cole,  J.  The  cause  of  the  controversy  is  the  same  as  in  the  suits  Nos.  6262 
and  6338,  just  decided. 

A  rule  was  taken  on  Judson  eft  Co.  to  show  cause  why  they  should  not  pay  the 
sum  of  eight  hundred  dollars,  the  proceeds  of  the  two  notes  into  the  hands  of  tbe 
administrator  of  Thompson's  estate. 

Upon  trial  of  the  rule,  the  District  Judge  ordered  the  money  to  be  deposited 
in  the  hands  of  the  Clerk  of  the  court,  to  abide  the  decisions  of  the  suits  of  Dajfk 
and  of  Mrs.  Johnston, 

The  administrator  of  ThomTpson's  estate  appealed. 

There  is  no  error  in  the  judgment.  It  was  in  the  furtherance  of  justice,  that 
the  court  should  not  order  the  money  to  be  delivered  to  one  party,  when  then 
were  several  contesting  for  the  same,  until  the  respective  rights  of  all  the  claim- 
ants were  adjudicated  upon. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
bebw  upon  the  rule  be  affirmed,  and  that  the  succession  of  Jokn  &  Thompson 
pay  the  costs  of  both  courts. 
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James  Ross  et  als.  ^?.  J.  W.  Crockett  et  als. 

Where  church  membership  Is  a  necessary  qualification  of  the  trustees  who  are  to  manage  the  aflkirs 
of  the  corporation,  a  trustee  who  withdraws  himself  (tom  the  church  and  Joins  a  church  of  another 
denomination,  which  latter  church  prohibits  a  connection  by  its  members  with  the  former,  such 
trustee  will  be  considered  as  having  abandoned  his  ot&ce  of  trustee,  and  as  having  no  further  in 
terest  in  the  property  of  the  church  he  has  left. 

A  msOority  of  the  Board  of  Trustees  cannot  undertake  to  act  in  their  individual  names  for  the  board  It- 
self, and  no  act  can  be  done  affoctlng  the  ownership  of  property,  except  by  a  resolution  of  the  board 
when  regularly  constituted  and  sitting  in  consultation. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
B.  /.  Sage,  for  plain tifi&.     C.  Roselius  and  E,  A.  Bradford,  for  defendants 
and  appellants. 

Merrick.  C.  J.  This  case  was  before  the  coart  in  1854,  and  was  remanded 
for  farther  proceedings.  The  judgment  of  the  lower  court  was,  however,  affirmed, 
80  far  as  it  dismissed  the  suit  as  to  the  "  Christian  congregation."  For  a  state- 
ment of  facts,  as  far  as  the  case  had  then  progressed,  we  refer  to  9  An.  337.  It 
will  there  be  seen  that  the  suit  was  remanded  for  the  purpose  of  trying  the  rights 
of  the  plaintifi&  to  the  office  of  trustees  of  the  Elijah  Steel  Church. 

After  the  case  was  remanded,  the  plaintiff,  James  Ross,  caused  himself  to  be 
dismissed  from  the  suit,  and  the  Elijah  Steel  Church  was  made  a  party  defen- 
dant, as  contemplated  by  the  decree. 

Service  was  made  upon  the  officers  of  the  corporation  de  facto,  and,  at  the  in- 
stance of  plaintiffs*  attorney,  also  upon  James  Ross,  styled  by  the  plaintiff,  Presi- 
dent of  the  Elijah  Steel  Church.  Mr.  Ross,  without  any  resolution  of  the  board 
of  trustees  authorizing  the  same,  undertook  to  answer  for  the  corporation,  and 
filed  an  answer  confessing  the  plaintiffs'  demand.  The  plaintiffs  also  disregarding 
the  former  decree  of  the  court,  amended  their  petition,  and  a  second  time  made 
the  Christian  congregation  a  party  defendant. 

After  a  trial  on  the  merits,  a  decree  was  rendered,  declaring  the  plaintiffs  and 
four  of  the  defendants,  the  only  trustees  of  the  church,  and  annulling  the  sale  to 
the  Christian  congregation,  of  the  property  sold  by  Elijah  Steel  Church  to  that 
congregation. 

On  the  trial  of  the  case,  the  greatest  latitude  was  given  by  the  parties  to  the 
introduction  of  evidence,  in  order  that  everything  which  could  throw  light  upon 
this  transaction,  might  be  made  available,  and  hence  much  irrelevant  testimony 
has  been  admitted,  which  is  without  any  legal  influence  on  the  questions  we  have 
to  decide. 

It  is  quite  evident  that  the  unhappy  differences  which  have  arisen  between 
these  parties,  are  the  result  of  a  want  of  unanimity  in  judgment  as  to  what  was 
the  interest  of  the  church,  and  it  is  not  necessary  to  suppose  that  they  were  con- 
trolled by  any  other  motives. 

The  plaintiffs  ask  the  court  to  do  a  vain  thing,  to  restore  them  to  the  office  of 
trustees  of  the  church,  for  it  is  evident  that  they  do  not  intend  to  act  as  such, 
and  most  of  them  have  united  themselves  to  churches  of  other  denominations, 
where  they  cannot,  according  to  the  rules  of  those  societies,  longer  act  as  mem- 
bers or  trustees  of  this  church.    One  has  moved  away. 

Moses  Greenwood,  one  of  the  plaintiffs,  says  :  that "  he  presumes  that  his  place 
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Ro"  as  trastee  of  the  Elijah  Steel  Chnrch  has  been  filled.    It  is  now  a  prostperonsMd 

CtaooKiR       harmonious  church.    It  is  one  of  the  largest  of  that  denomination  in  this  city. 
He  has  no  design  to  become  a  trustee  of  that  church  again,^* 

James  Ross^  and  two  others  of  the  plaintiffs,  joined  the  same  Presbyteriin 
church  with  Mr.  Greenwood.  By  the  rules  of  this  chnrch,  their  membership  and 
connection  with  other  churches  ceased.  A  fi&ir  coostruction  also  of  the  rules  of 
the  chnrch  which  they  left  produce  the  same  effect. 

Why,  then,  should  the  harmony  of  the  church  be  again  disturbed  by  restorinj? 
corporators,  who  have  not  the  qualifications  to  hold  the  office,  and  no  intention  to 
8e^ve  in  that  capacity  ? 

It  is  not  only  necessary  that  a  plaintiff  should  have  a  right  at  the  commeoce- 
ment  of  his  suit,  but  it  must  continue  until  the  day  of  the  judgment  Thus  tiie 
plaintiff  whose  debt  is  paid,  compensated  or  novated  daring  the  pendencr  of  t 
suit,  must  see  a  judgment  rendered  against  him.  So,  too,  if  an  administrator, 
tutor  or  executor,  is  destituted  of  his  office  during  the  pendency  of  the  suit,  jod^- 
ment  must  be  rendered  in  favor  of  his  successor.  We  will  recur  to  this  breodi  of 
the  case  again,  after  noticing  another  point  relative  to  the  portion  of  the  deeree 
annulling  the  sale  to  the  Christian  congregation. 

It  is  plain,  we  think,  that  the  plaintiffs  who  sue  simply  as  corporators,  cannoi 
stand  in  judgment  for  this  part  of  their  demand.  The  corporators  cannot  ad 
singly  nor  sue  singly  on  account  of  the  corporation.  And  as  this  toudies  tk 
ownership  of  property,  it  must  be  done  by  a  regular  resolution  of  the  board, 
where  the  reasons  for  and  against  the  measure,  can  be  urged  by  the  other  trus- 
tees. The  conclusum  universitatis  can  only  be  formed  in  this  manner.  A  majo- 
rity of  the  board  even  cannot,  without  consultation  with  the  others,  and  witlioQt 
any  resolution  of  the  board,  undertake  to  act  in  their  individual  names,  for  tlK 
board  itself.  The  Code  says,  what  is  due  to  the  corporation  is  not  due  to  asjof 
the  individuals  who  compose  it.    C.  C.  428. 

The  suit  to  rescind  the  sale  of  the  property  to  the  Christian  congregatioo,  cu 
only  be  sued  for  in  a  direct  action  in  the  name  of  the  Elijah  Steel  Church  agaioet 
the  former,  and  wherein  the  rights  of  the  two  churches  can  be  contested  betweeo 
themselves,  if  it  shall  be  their  interest  to  have  such  controversy. 

Returning  now  to  the  question,  whether  these  plaintiffs  have  a  right  to  be  r^ 
instated  as  trustees  in  the  church,  we  will  examine  the  proceedings  of  the  board 
of  trustees,  after  adverting  to  the  provisions  of  the  charter  on  the  subject 

The  first  article  of  the  charter  is  in  the  following  words,  viz  : 

**  This  corporation  shall  be  governed  by  the  rules  and  discipline  of  the  Metho- 
dist Episcopal  Church  South,  which  now  exist,  or  may  hereafter,  firom  time  to 
time,  be  adopted  by  the  general  conference  of  the  Methodist  Episcopal  Chnrch 
South,  provided  that  such  rules  and  discipline  be  not  inconsistent  with  the  lavs 
of  the  State  of  Louisiana." 

By  the  "  discipline"  then  in  force,  it  was  provided,  on  the  subject  of  trnstees, 
that: 

"  No  person  shall  be  eligible  as  trustees  to  any  of  their  houses,  churcheB,  or 
schools,  who  is  not  a  regular  member  of  their  church."    And, 

'^  No  person  who  is  trustee,  shall  be  ejected  while  he  is  in  joint  security  for 
money,  unless  such  relief  be  given  him  as  is  demanded  or  the  creditor  will  accept'* 

Provisions  was  made  in  the  form  of  conveyances  recommended  by  the  General 
Conference  to  be  followed,  to  secure  church  property  and  for  the  appointment  of 
trustees.    The  property  was  to  be  held  in  trust  and  confidence : 
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"  That  they  shall  at  all  times,  forever  hereafter,  permit  such  ministers  and  K(m» 

preachers  belonging  to  said  charch,  as  shall,  from  time  to  time,  be  daly  autho-  cioonrr. 
rized  by  the  General  Conferences  of  the  ministers  and  preachers  of  said  Metho- 
dist Episcopal  Charch  South,  or  by  the  annual  conferences  anthorized  by  the 
said  General  Conference,  to  preach  and  expoand  God's  holy  word  therein  ;  and 
in  farther  trust  and  confidence,  that  as  ofben  as  any  one  or  more  of  the  trustees 
hereinbefore  mentioned,  shall  die  or  cease  to  be  a  member  or  members  of  the  said 
church  according  to  the  rules  and  discipline  as  aforesaid,  then  and  in  such  case, 
it  shall  be  the  duty  of  the  stationed  minister  or  preacher  (authorized  as  aforesaid) 
who  shall  have  the  pastoral  charge  of  the  members  of  the  said  charch,  to  call  a 
meeting  of  the  remaining  trustees  as  soon  as  conveniently  may  be,  and  when  so 
met,  the  said  minister  shall  proceed  to  nominate  one  or  more  persons  to  fill  the 
places  of  him  or  them  whose  office  or  offices  has  (or  have)  been  vacated  as  afore- 
said. Provided,  the  person  or  persons  so  nominated,  shall  have  been  one  year  a 
member  or  members  of  said  church,  immediately  preceding  such  nomination,  and 
be  at  least  twenty-one  years  of  age  ;  and  the  said  trustees  so  assembled  shall  pro- 
ceed to  elect,  and  by  a  majority  of  votes,  appoint  the  person  or  persons  so  nomi- 
nated to  fill  such  vacancy  or  vacancies,  in  order  to  keep  up  the  number  of  nine 
trustees  forever ;  and  in  case  of  an  equal  number  of  votes  for  or  against  the  said 
nomination,  the  stationed  minister  or  preacher  shall  have  the  casting  vote." 

In  1854,  this  provision  was  adopted  in  a  more  formal  manner  by  the  General 
Conference,  and  republished  in  the  *'  discipline"  as  one  of  the  general  rules  of  the 
church. 

It  is  argued,  that  as  the  form  of  trust  deed  recommended  by  the  Methodist 
Episcopal  Church  South  is  inadmissible  in  Louisiana,  these  trustees  did  not,  as  to 
these  subjects,  adopt "  The  Charch  Rules,"  for  they  say  they  adopt  them  only  so 
far  08  applicable  and  consistent  with  the  laws  of  the  State. 

It  is  quite  true,  that  a  proviso  is  contained  in  the  Act  of  incorporation,  that 
the  regulations  of  the  discipline  are  adopted  only  so  far  as  not  inconsistent  with 
the  laws  of  Louisiana,  but  this  we  think  does  not  prevent  the  Methodist  Episco- 
pal Church  South,  from  carrying  into  effect  the  general  regulations  of  such 
church,  in  the  forms  authorized  by  our  law,  and  there  is  no  reason  why  the  whole 
^  discipline"  shoald  not  be  examined  in  order  to  ascertain  the  polity  of  such  church. 

It  appears  to  us,  there  is  nothing  unreasonable  in  construing  the  discipline  to 
mean,  that  trustees  who  were  members  of  the  Methodist  Episcopal  Church  South  at 
the  time  of  their  appointment  as  such  trustees,  do  abandon  their  office  when  they 
withdraw  themselves  from  the  church  and  join  the  churches  of  other  denomina- 
tions, particularly  when  the  new  church  also  prohibits  a  connection  with  the  old. 
What  farther  interest  can  they  have  in  the  property  of  the  church,  which  they 
have  abandoned,  when  they  are  pledged  to  advance  the  interest  of  the  church  to 
which  they  have  newly  attached  themselves  ?  Is  it  not  but  reasonable  to  suppose 
that  they  have  abandoned  the  office  which  they  held,  when  they  abandoned  the 
charch  for  the  benefit  of  which  it  was  established  ? 

It  is  true,  it  has  been  shown,  that  in  some  cases  churches  have  been  organized 
by  appointing  trustees  who  were  not  members  of  the  Methodist  Church  at  the 
time  of  their  appointment.  But  this  appears  to  us  to  be  a  matter  of  expedien- 
cy in  organizing  a  new  church,  when  there  are  not  a  sufficient  number  of  male 
members  to  form  a  board  of  trustees.  The  disability  of  such  trustee,  is  known 
at  the  time  of  his  appointment,  but  it  is  otherwise,  where  a  member  of  the 
church  is  appointed  trustee,  and  he  afterwards  vdantarily  withdraws  himself 
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Rom  from  that  charch  and  attaches  himself  to  a  church  bdoDging  to  another  denomi- 

Grockrt.  nation  of  Christians.  It  may  well  be  supposed  in  the  last  case,  that  he  aban- 
doned the  office  as  well  as  charch.  Such,  we  apprehend,  would  be  the  coDfltro^ 
tion  pat  upon  the  act  bj  most  persons. 

The  meetings  of  the  board  of  trustees  of  the  Elijah  Steel  Charch  were  held  at 
the  church.  The  last  meeting  of  the  old  board  was  held  in  July,  1848.  It  does 
not  appear  from  the  minutes  how  the  trustees  were  notified  of  the  meetings  of 
the  same. 

On  the  7th  of  January,  1850,  a  meeting  was  held  at  the  usual  place,  there  be- 
ing only  the  four  defendants  present  as  trustees,  and  the  preacher  haviog  the  pas- 
toral charge  announced  the  vacancy  of  the  office  of  the  plaintifl&,  and  tbey  pro- 
ceeded to  fill  the  same  according  to  the  mode  directed  in  the  discipline  as  abovv 
recited.  This  board  held  three  meetings  in  February,  1850,  and  with  its  succes- 
sors in  office,  it  has  continued  to  hold  its  meetings  at  the  usual  place  ever  sioce. 
and  so  it  has  continued  to  manage  the  temporal  affairs  of  the  church  which,  as 
the  witnesses  say,  is  a  harmonious  and  prosperous  church. 

The  plain tifl&  also  attempted  to  hold  a  meeting  as  a  board.  They  met  at  the 
house  of  James  RosSf  on  the  26th  day  of  March,  1850,  but  it  does  not  appear 
that  any  notice  was  given  to  the  other  trustees.  They  passed  a  resolution  pur- 
porting to  rescind  a  previous  resolution  to  sell  certain  property.  Since  that 
meeting,  it  does  not  appear  that  plaintiff  have  concerned  themselves  in  any  mao- 
ner  about  the  affairs  of  the  church. 

As  to  James  Ross,  he  has  voluntarily  dismissed  his  action.  Messrs.  Moset 
Greenwood,  Newberry  and  Bowers,  have  attached  themselves  to  the  Prcsbytcriaa 
Church.  The  Rev,  Mr,  Cuiiis  has  left  the  State,  and  is  officiating  elsewhere  u 
a  minister  of  the  Methodist  Episcopal  Church  South  in  another  Conference. 

Hering  had  not  met  as  a  trustee  with  the  board  for  sometime  previous  to  Ja- 
nuary, 1850,  and  was  expelled  for  a  breach  of  discipline  April  6th,  1850. 

It  may  be,  as  contended  by  the  plaintiffs,  that  there  were  not  sufficient  gronods 
at  the  meeting  on  the  7th  day  of  January,  1850,  to  declare  the  offices  of  the 
plaintiffs  vacant,  as  was  done.  But,  however  that  may  be,  these  plaintiflb,  if 
they  desired  to  preserve  their  rights,  ought  to  have  preserved  their  qualifications 
to  enjoy  them.  They  ought  not  now  to  be  permitted  to  disturb  the  property  r^ 
lations  of  two  other  churches,  when  they  cannot  have  the  slightest  interest  ia 
either. 

Judgment  reversed,  and  judgment  for  defendant,  with  costs  of  both  courts. 


E.  B.  Calmes  v.  Dgplantier  et  al. 

The  possession  of  slaves  under  a  contract  of  hire  by  the  hasband  in  bis  lifetime  cannot  bo  made  the 
basis  of  a  prescriptive  title  In  the  wife,  who  continued  In  possession  of  the  slaves  aft«r  her  hoslMuid'i 
death,  and  claimed  to  bo  the  owner  of  them. 

A  purchaser  who  is  aware  of  the  dcfecU  of  the  title  of  his  vendor  cannot  claim  the  beaeflt  of  tbe 

prescription  of  ten  years. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge. 
U.  B.  <t  E.  Phillips  and  /.  W.  Burgess,  for  plaintiflfe.     T.  G.  Morgan  and 
H.  M.  Favrot,  for  defendants  and  appellants. 
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CoLK,  J.    This  suit  is  instituted  by  plaintiflfe  for  the  recovery  of  certain  slaves,        Cauib 
of  which  they  aver  themselves  to  be  the  legal  owners.  DcPLAxnm. 

There  was  judgment  for  plaintiffs,  and  Pennistany  one  of  the  defendants,  has 
appealed. 

Plaintifls  allege,  that  these  slaves  were  hired  to  Fergus  Duplantier  in  August, 
1839,  and  remained  in  his  possession  until  his  death,  in  July,  1844.  That  on  the 
17th  of  July,  1844,  Josephine  Duj^antter,  widow  and  universal  legatee  of  said 
FergtiSj  took  possession  of  said  slaves  and  his  other  property,  assuming  to  pay 
all  demands  against  the  estate  of  her  husband.  That  these  slaves  were  held  in 
bad  faith  both  by  her  and  her  husband.  That  on  the  3d  of  September,  1853, 
Josephine  Duplantier  sold  them  to  Fergus  Penniston,  in  whose  possession  they 
now  are. 

Josephine  Duplantier j  in  her  answer,  does  not  pretend  to  set  up  any  title  to 
these  negroes,  but  relies  entirely  on  the  alleged  insuflSciency  of  proof  to  maintain 
the  title  ot  plaintiff;]. 

Penniston  seta  up  no  title  whatever,  except  that  derived  from  Josephine  Du- 
piantier. .  He  pleads  the  prescription  of  ten  years,  but  this  plea  is  not  urged  in 
argument  in  this  court,  neither  can  it  be  sustained. 

Prescription  was  interrupted  by  a  suit  brought  by  the  present  plaintiflfe  on  the 
8th  December,  1845,  against  Josephine  Duplantier,  widow  and  universal  legatee 
of  Fergus  Duplantier,  for  the  recovery  of  the  same  slaves  mentioned  in  the  peti- 
tion in  the  present  case.  Answer  was  filed  on  the  12th  October,  1846,  and  the 
Buit  was  dismissed  on  the  4th  of  May,  1852,  on  motion  of  defendant's  counsel. 
It  is  also  established,  that  Penniston  is  nephew  to  Josephine  Duplantier ;  that  he 
has  lived  all  his  life  with  Fergus  and  Josephine  Duplantier^  except  when  he  was 
at  school.  Besides,  Mrs.  Duplantier  could  not  change  the  nature  of  the  tenure 
of  her  husband's  possession  of  the  slaves.  She  could  not  claim  the  benefit  of 
prescription  as  a  bona  fide  owner  of  the  slaves ;  for  her  husband  held  them  by 
the  contract  of  hire,  and  not  by  title  as  proprietor. 

Neither  can  Penniston  succeed  in  the  plea,  for  he  must  have  been  aware  of  the 
defects  of  title  of  his  aunt  and  vendor. 

The  District  Judge,  in  his  opinion,  has  elaborately  examined  the  questions  of 
fact  in  this  case,  and  considered  that  plaintiffs  onght  to  recover  the  slaves.  We 
can  see  no  reason  to  dissent  from  his  conclusion.  The  contest  in  this  case  is  be- 
tween defendants,  who  have  no  real  title  whatever,  and  plaintiff,  who  have  suffi- 
ciently established  their  title  to  recover  from  those  evidently  in  wrongful  posses- 
sion of  the  slaves.  Miller  v.  McElwee,  12  An.  478. 
Judgment  affirmed,  with  costs  of  appeal. 

Merrick,  C.  J.  Having  been  applied  to  as  counsel  in  this  case,  I  decline 
taking  part  in  it. 
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Liquidator  of  Cijnton  and  Port  Hudson  Railroad  Company  v.  C.  W. 
Eason  and  Wife. 

Where  the  liability  or  a  stockholder  in  an  Incorporated  company,  on  a  mortgage  given  to  serare  tail 
gubscriptioQ  to  the  capital  stocic,  depends  on  a  future  contingency,  prescription  will  not  begin  to  nu 
until  the  contingency  has  happened,  which  was  to  make  tho  payment  of  the  snbscriptkm  dcouuid- 
able. 

Where  property  encumbered  with  a  mortgage  to  secure  the  subscription  of  a  shareholder  to  the  capi 
tal  stock  of  a  corporation,  is  sold  with  shares  of  stock,  for  a  ceruin  price,  and  witiiout  giuranty 
Oj^aiD^t  the  mortgage,  the  purcha.ser  is  liable  to  the  original  stockholder  who,  when  called  oit  f(>r 
payment  of  the  subscription,  may  call  in  warranty  his  vendee,  although  there  had  never  bef^i  aoy 
transfer  of  the  f^uxk  on  tho  books  of  tho  comiiany. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Haralson,  J. 
/.  McVea,  for  plaintiff.    Muse  <ft  Hardee  and  /.  B,  Smith,  for  defendanU 
and  appellants. 

Cole,  J.  Two  suits  were  brought  against  the  defendants  to  compel  them  to 
pay  in  the  one  two-fifths,  in  the  other  three-fifths,  being  the  total  amount,  of  their 
subscription  to  the  capital  stock  of  the  Clinton  and  Port  Hudson  Railroad  Com- 
pany. 

There  was  judgment  for  plaintiff  and  defendants  have  appealed. 

Appellants  rely  in  this  court  on  the  plea  of  the  prescription  of  five  and  ten 
years  to  the  claim  of  the  New  Orleans  Gas  Light  and  Banking  Company,  aod 
of  t«n  years  against  the  claim  for  their  stock  subscription. 

The  plea  cannot  prevail  against  the  claim  of  plaintiff  for  the  amount  dae  <m 
their  subscription  to  stock. 

In  the  act  of  mortgage  given  by  defendants  to  the  company,  the  following 
clause  exists  : 

**  All  which  property  is  to  remain  so  mortgaged  and  hypothecated,  until  sach 
time  as  any  and  all  loan  or  loans  of  money  effected  or  to  be  effected  by  wid 
company,  as  contemplated  by  sections  4  and  5  of  the  amendatory  Act  herein  be- 
fore named,  as  also  any  interest  that  may  have  accumulated  thereon  shall  have 
been  paid,  and  the  said  company  acquitted  thereof." 

By  the  5th  section  of  the  Act  passed  in  1833,  to  incorporate  this  company, 
the  President  and  Directors  were  authorized  to  borrow  money  for  the  objects  of 
the  act,  by  the  pledge  of  stock  or  other  security,  and  to  issue  certificates  or  other 
evidence  of  such  loans. 

At  the  next  session  of  the  Legislature  in  1834,  the  Act  of  incorporation  wiw 
amended,  and  the  capital  of  the  company  was  increased  to  9500,000,  of  which 
two  hundred  and  fifty  thousand  dollars  was  to  be  obtained  by  a  loan  on  real  «■ 
curity,  and  to  secure  the  loan  a  subscription  of  stock  to  the  amount  of  8300,000 
was  authorized. 

In  order  to  procure  the  loan  of  8250,000,  authorized  by  this  amendment,  the 
company  were  empowered  to  issue  bonds,  and  did  so  issue  them  for  the  preceding 
amount,  bearing  five  per  cent,  interest.  The  terms  of  the  bonds  were  as  follows : 
375,000  falling  due  eight  years  after  date ;  875,000  falling  due  fifteen  years  aiV»r 
date  ;  and  8100,000  becoming  due  twenty  years  after  date. 

This  amended  Act  also  provided,  that  to  secure  the  payment  of  the  capital  and 
interest  of  said  bonds,  the  subscribers  shall  be  bound  to  give  mortgage  to  the 
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satisfaction  of  the  President  and  Directors  of  the  company,  or  property  to  be  in  (X  &p.  H.  R.B. 
all  cases  equal  in  valae  to  the  amoant  of  the  stock  respectively  held  by  them. 
Sess.  Acts  1834,  pp.  114,  115  and  116. 

On  the  11th  of  January,  1836,  the  New  Orleans  Gas  Light  and  Banking 
Company  were  released  from  their  obligation  to  establish  a  branch  at  Port  Hud- 
son, in  the  parish  of  East  Feliciana,  on  condition  that  they  would  purchase  the 
bonds  aforesaid,  of  the  Clinton  and  Port  Hudson  Railroad  Company,  amounting 
to  $250,000,  and  lend  the  company  SLOO,000,  at  the  rate  of  six  per  cent,  per 
annum.    Session  Acts  of  1836,  p.  1. 

The  New  Orleans  Gas  Light  and  Banking  Company  complied  with  the  con- 
dition of  the  Act  of  1836. 

The  mortgage  now  sued  upon  was  given,  among  those  of  others,  to  secure  thb 
loan  of  $250,000,  and  the  bonds  that  should  afterwards  be  issued  to  represent 
the  same. 

The  said  Banking  Company  is  yet  the  holder  for  a  lai^e  amount  of  the  bonds 
of  the  said  Railroad  Company,  secured  by  stock  mortgages,  and  of  bonds  given 
for  the  loan  of  the  $100,000,  and  large  arrearages  of  interest  are  due. 

As  then  one  of  the  conditions  of  the  mortgage  of  the  subscriber  to  the  capital 
stock  of  the  Railroad  Company  was,  that  the  property  was  to  remain  hypothe- 
cated until  all  loans  of  money  effected,  or  to  be  efifected,  by  virtue  of  the  amended 
Act  before  described,  were  paid,  and  as  they  are  not  yet  paid,  prescription  can- 
not even  begin  to  run. 

For  this  condition  involves  the  principle  that  the  mortgagors  cannot  have  an 
action  to  force  the  mortgagee  to  raise  the  mortgage,  until  all  the  loans  of  money 
made  under  the  amended  Act  were  paid.  Suppose  the  defendant  were  even  now 
to  institute  a  suit  to  have  their  mortgage  erased,  their  action  could  not  be  main- 
tained, because  this  condition  in  the  mortgage  obligated  them  to  let  the  mortgage 
rest  undisturbed  until  the  loans  aforesaid  were  paid. 

It  may  also  be  observed,  that  as  the  mortgage  of  defendants  was  granted  to 
secure  the  bonds  given  for  the  loan  of  $250,000,  there  was,  therefore,  a  tacit  con- 
dition in  this  contract  of  mortgage,  that  the  amount  of  the  mortgage  should  not 
be  demandable  until  it  was  necessary  to  pay  these  bonds.  The  act  of  mortgage 
also  shows  that  this  tacit  condition  was  in  contemplation  of  the  parties  at  the 
moment  of  the  execution  of  the  mortgage,  for  it  contains  the  following  clause  : 

''  And  the  said  Calvin  W,  Eason  and  his  said  wife,  further  agree  and  covenant 
with  the  said  company,  that  if  on  the  requishion  of  the  Board  of  Directors  thereof 
made  in  conformity  to  the  provisions  of  the  amendatory  {Act  of  the  Legislature 
mentioned  herein,  they,  the  said  Calvin  W,  Eason  and  his  said  wife,  or  their 
heirs  or  legal  representatives,  as  the  case  may  be,  shall  fail  to  pay  the  said  sum 
of  two  thousand  dollars,  or  any  part  thereof,  together  with  any  interest  that 
may  have  accrued  thereon,  or  shall  fail  to  pay  any  installment,  or  the  whole  of 
any  loan  or  loans  of  money  that  he,  the  said  Calvin  W,  Eason  shall  have  obtaine<1 
from  said  company,  on  the  credit  of  this  present  act  of  mortgage,  as  contem- 
plated and  provided  for  by  section  twenty-four  of  the  before  named  amendatory 
Act,  together  with  any  interest  that  may  have  accrued  thereon,  then  and  in  such 
case  interest  at  ten  per  cent,  per  annum  is  to  be  allowed  on  any  or  all  sum  or 
sums  of  money  so  required,  until  such  time  as  the  same  shall  be  paid.'' 

It  thus  appears  the  defendants  were  not  to  be  obliged  to  pay  until  a  requisition 
was  made  upon  them  for  the  whole  or  any  part  of  the  amount  of  their  mortgage, 
and  it  was  then  only  in  default  of  the  whole  or  a  part  thereof,  that  the  penalty  of 
103 
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G.  k  P.  H.  R.  R.  ten  per  cent,  interest  was  to  b&  allowed  on  any  or  all  sun  or  sums  of  moner  so 
EAsoir.         required,  until  such  time  as  the  same  shall  be  paid. 

This  act  of  mortgage,  therefore,  left  to  the  discretion  of  the  Board  of  Diree- 
tors  the  epoch  at  which  they  shonld  exact  the  payment. 

The  mortgage  debt  was  not,  therefore,  demandable  until  tiie  Board  of  Direc- 
tors should  determine  it  ought  to  be  demanded. 

Now,  it  appears,  that  this  Railroad  Company  forfeited  its  charter,  was  pat  io 
liquidation  as  an  insolvent  corporation,  and  that  commissioners  were  duly  ap- 
pointed under  the  Act  of  1842.    Session  Acts  of  1842,  p.  234. 

And  by  Act  of  1850,  entitled, "  an  Act  for  the  farther  liquidation  of  the  Clin- 
ton and  Port  Hudson  Railroad  and  Banking  Company,"  (Sess.  Acts,  of  1850.  p. 
225,)  the  G-ovemor  was  authorized  to  appoint  a  liquidator,  whose  daty  it  shall 
be  to  '^  liquidate  the  affairs  of  said  insolvent  corporation,  so  far  as  it  has  not 
already  been  done,  as  speedily  as  possible,  in  pursuance  of  the  provisions  of  this 
Act,  and  the  several  Acts  now  in  force  relative  to  the  liquidation  and  final  set- 
tlement of  the  affairs  of  insolvent  corporations."  It  is  admitted  in  the  leoord. 
that ''  through  the  agency  of  the  Commissioners  appointed,  and  liqaidators  daly 
appointed  from  time  to  time  by  the  Governor,  there  has  been  a  continooos  aod 
uninterrupted  administration  of  this  insolvent  corporation,  from  1842  ap  to  the 
date  of  this  suit,  and  up  to  the  time  of  this  admission." 

The  Commissioners,  and  afterwards  the  Liquidators,  were  appointed  to  adminis- 
ter this  corporation  in  the  stead  of  the  Board  of  Directors.  It  became  tbca 
their  duty,  and  was  in  their  legal  discretion  to  demand  the  payment  of  the  s^ 
scriptions  to  the  capital  stock  when,  in  their  opinion,  they  were  needed. 

It  is  established  by  the  decision  in  the  suit  of  the  Gas  Light  and  jBanJbti<r 
Company  v.  B,  HayneSf  Liquidator  of  the  Clinton  and  Port  Hudson  Railroad 
Company  J  7  An.  115,  that  the  plaintiff  in  that  case  represented  th^  were  the 
holders  of  the  bonds  of  this  Railroad  Company,  secured  by  stock  mortgages  to 
the  amount  of  two  hundred  and  twelve  thousand  dollars,  and  of  bonds  given  for 
the  loan  of  money  to  the  amount  of  $92,000,  and  that  there  was  no  means  of 
payment,  except  by  calling  upon  each  of  the  stockholders  of  the  company  for  the 
full  amount  for  which  he  has  subscribed  and  is  liable.  They  pray  that  their  debt 
may  be  acknowledged  as  due  by  the  company,  and  that  the  Liquidator  may  be 
ordered  to  collect  from  the  stockholders  the  full  amount  of  the  stock  sabscribed 
by  them,  and  to  enforce  the  mortgages  given  by  the  stockholders  to  secnre  their 
subscription  to  the  stock  and  the  bonds  issued  on  the  fieiith  of  those  mortgages. 

The  Liquidator  denied  any  right  of  action  on  the  part  of  plaintiffs  against  him 
as  Liquidator,  and  that  plaintifib  were  bound  to  resort  for  payment  of  their  booth 
and  interest  to  the  individual  corporators  in  their  individual  capacity.  This 
court  held,  that  it  was  the  special  duty  of  the  Liquidator,  imposed  by  the  Act  of 
1850,  to  collect  all  the  assets  of  the  Clinton  and  Port  Hudson  Railroad  Compa- 
ny, including  the  subscriptions  of  the  shareholders,  by  suit  or  otherwise^  as 
speedily  as  possible,  and  to  distribute  the  amount  collected  every  six  months,  by 
filing  a  tableau  of  contribution  in  court,  to  be  homologated  by  judgment,  after 
legal  notices  to  the  creditors. 

It  is  thus  shown  that  the  Liquidator  did  not  make  the  demand  of  the  stock- 
holders, because  he  was  of  opinion  he  was  without  authority  so  to  do,  and,  it  is 
admitted  in  the  record,  that  three-fifths  of  the  debt  of  defendants  for  thdr  sab- 
scription  to  the  capital  stock  was  legally  demanded  of  them  on  the  11th  day  of 
September,  1852,  and  the  remaining  two-fifths  on  the  22d  June,  1854. 
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Even  supposing  that  prescription  conld  run  when  it  was  stipulated  in  the  mort-  C.  &  P.  H.  R.  R. 
gage,  that  the  property  should  remain  hypothecated  until  all  the  loans  of  money  Eiaosr. 
therein  designated  were  paid,  still,  as  it  was  a  condition  in  the  contemplation  of 
the  contracting  parties,  that  a  demand  should  be  made  upon  the  shareholders  by 
the  administration  of  the  company,  when,  in  its  discretion,  payments  of  the 
whole  or  a  part  of  the  subscription  to  the  stock  were  necessary,  prescription 
could  not,  therefore,  begin  to  run  before  the  debt  represented  by  the  amount  of 
the  subscription  of  each  stockholder  ought,  in  the  discretion  of  the  administra- 
tion, guided  by  the  provisions  of  law,  to  be  demanded  of  the  shareholders,  and 
before  it  was  actually  demanded. 

Citation  in  the  petition  for  three-fifths  of  the  subscription,  was  served  on  the 
defendants  on  the  30th  of  December,  1853,  and  as  demand  is  admitted  to  have 
been  made  for  the  same  on  the  11th  of  September,  1852,  prescription  had  not 
accrued. 

In  the  petition  for  the  remaining  two-fifths  of  the  subscription,  the  answer  of 
defendants  was  filed  on  the  5th  of  November,  1858,  and  as  it  is  admitted  the 
demand  was  made  on  the  22d  of  June,  1854,  prescription  had  not  accrued  for 
the  balance  of  the  claim. 

It  should  also  be  remarked,  that  mortgages  to  secure  the  payment  of  subscrip- 
tion to  the  capital  stock  of  corporations,  are  given  to  guaranty  the  payment  of 
their  liabilities,  in  the  event  their  assets  do  not,  without  the  amount  of  stock- 
mortgages,  suffice  to  satisfy  them.  It  would  seem,  then,  as  the  liability  of  the 
stockholder  depends  upon  a  future  contingency,  that  prescription  ought  not  to 
begin  to  run  until  at  least  the  contingency  had  happened. 

But  the  defendants  contend,  that  all  the  obligations  of  the  railroad  company 
became  due  as  soon  as  it  was  declared  to  be  insolvent  in  1842,  and  it  was  the  duty 
of  the  creditors  of  the  company  to  have  forced  by  process  of  law  the  administra- 
tion of  the  company  to  make  the  necessary  calls  upon  the  shareholders  for  contri- 
butions, and  to  enforce  their  collection.  C.  G.  2049.  That  by  Article  3508  of 
the  Civil  Code,  all  personal  actions,  except  those  enumerated  in  the  title  of  pres- 
cription, are  prescribed  by  ten  years,  if  the  creditor  be  present ;  and  as  the  com- 
pany was  put  in  liquidation  in  1843,  prescription  has  accrued  in  their  favor 
against  any  action  to  compel  them  to  contribute  any  part  of  their  subscription 
to  the  capital  stock,  in  order  to  pay  the  debts  of  the  company. 

Defendants  rely  upon  Brown  v.  Union  Insurance  Companyy  3  An.  181,  and  upon 
T.  0.  Starke,  Receiver  of  the  Atchafalaya  Bank,  v.  Burke,  Watt  A  Co,,9  An.  342. 

The  principles  decided  in  those  cases  are  not  applicable  to  this. 

The  charters  of  the  Union  Insurance  Company  and  of  the  Atchafalaya  Bank 
provided  for  the  payment  of  their  stock  at  certain  designated  periods  of  time, 
except  that  the  charter  of  the  former  declared  that  a  specified  part  of  it  was  pay- 
able at  no  particular  period,  the  Directors  being  authorized  to  call  in  at  such 
time  and  in  such  proportions  as  they  might  see  fit,  and  the  charter  of  the  latter 
provided  that  the  payment  of  a  designated  part  of  the  stock  might  be  prolonged 
by  the  Directors. 

The  principles  recognized  in  these  two  decisions  are,  that  the  creditors  of  an 
insolvent  corporation  are  entitled  to  cause  it  to  be  administered,  if  the  adminis- 
tration of  the  company  neglects  to  act  and  to  force  the  stockholders  to  pay  the 
whole  or  a  part  of  their  stock  for  the  purpose  of  distribution  in  a  concurso  among 
the  creditors  of  the  company ;  and  that  if  ten  years  have  elapsed  from  the  time 
that  any  installment  of  stock  was  due,  then  prescription  had  accrued. 
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c.  kT.  H. R. R.       In  the  insarance  case,  the  court  refused  to  recpgnize  the  validity  of  the  pka  of 
emov.         prescriptioQ  for  the  part  of  the  stock,  for  the  payment  of  which  no  period  was 
fixed. 

As  no  period  was  fixed  for  the  payment  of  the  stock  of  defendants,  except  that 
which  shonld  be  designated  by  the  administration  of  the  Railroad  Company,  and 
as  ten  years  had  not  expired  from  the  time  when  the  payment  of  the  stock  was 
demanded,  which  might  be  considered  the  time  fixed  for  payment  of  the  stock,  it 
is  clear  that  even  under  the  two  decisions  just  quoted,  prescription  had  not  ac> 
crued  in  favor  of  the  defendants  against  the  cUim  of  the  company  for  the  pay- 
ment of  their  stock. 

In  the  case  of  the  New  Orleans  (&  Great  Northern  Railroad  Company  ▼.  Entiin, 
it  was  merely  decided  that  the  prescription  of  three  years,  of  the  Act  of  1852. 
(Session  Acts,  p.  90,)  is  not  applicable  to  the  case  of  a  demand  for  balance  of 
subscription  to  the  capital  stock  of  a  corporation.    12  An.  184. 

In  HayneSf  Liquidator  of  the  Clinton  4t  P.  H.  R,  R.  Company  v.  Isaac  WaR 
S  Wifet  the  court  held,  under  the  second  exception  plead  in  the  case,  that  the 
plea  of  prescription  could  not  be  maintained  where  the  suit  agunst  the  siodk- 
holders  was  brought  in  less  than  ten  years  after  the  maturity  of  the  first  series  of 
the  bonds  of  the  company.    13  An  259, 

In  Succession  of  Sliropshire,  13  An.  528,  this  court  held  that  there  is  no  pres- 
cription of  obligations  of  individuals  for  the  security  of  8to<&  subscribed  and 
unpaid,  sd  long  as  the  liquidation  of  the  company  continues. 

This  decision  corresponds  with  the  obiter  didvan  of  the  court  in  Gas  Ligki  ^ 
Banking  Company  v.  Haynes,  Liquidator,  7  An.  116,  except  that  in  that  caw, 
the  remark  is  made  in  answer  to  the  plea  of  prescription  against  the  daims  of  the 
Gas  Light  Company,  whilst  in  the  Succession  of  Shropshire,  the  decision  applia 
to  the  plea  of  prescription  against  the  payment  of  stock  subscriptions. 

The  decision  in  the  Succession  of  Sliropshire  conflicts  with  those  in  Brown  v. 
The  Union  Insurance  Company  and  Starke,  Receiver,  v.  Burke,  Watt  «ft  Co^  3  An. 
181.  9  An.  342. 

It  is  unnecessary  in  this  case  to  express  any  opinion  upon  the  principle  inyohed 
in  these  conflicting  decisions,  because  we  have  already  shown  that  even  if  the 
prescription  of  ten  years  could  be  plead  by  stockholders  of  an  insolvent  company 
against  the  payment  of  their  stock,  that  sufficient  time  has  not  elapsed  to  make 
the  plea  effective  for  the  defendants.  And  as  to  the  plea  of  prescription  of  fire 
and  ten  years,  against  the  claims  of  the  Gas  Light  Company,  this  question  will, 
(if  it  has  not  been  settled  by  previous  decisions,)  as  the  court  said  in  7  An.  116, 
more  properly  arise  on  tableaux  of  distribution  and  contradictorily  with  all  the 
creditors  of  the  corporation. 

We  have  been  induced  to  consider  the  plea  of  prescription  of  ten  years  in  this 
case  at  length  because  it  is  represented  to  be  one  of  great  importance,  not  only 
to  the  immediate  parties  t6  this  suit,  but  to  a  great  many  of  the  citizens  of  the 
State. 

The  only  other  question  to  be  disposed  of  is  the  liability  of  George  Keller  to 
to  warrant  the  defendants  against  their  responsibility  for  their  subscription  of 
stock. 

The  judgment  of  the  District  Court  rejected  the  chum  in  warranty. 

It  is  cpntended  by  Keller,  that  he  is  not  liable  in  warranty,  because  the  23d 
section  of  the  Act  of  1834,  (Session  Acts  1834,  p.  120)  provides  that  a  mortga^ 
stockholder  of  the  Clinton  &  Port  Hudson  Railroad  Company  "  may  transfer  his 
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stock  aod  be  released  from  bis  mortgage,  upon  tbe  new  stockbolders  furnishing  c.  ftp.  h,r.r. 
mortgage  to  the  satisfaction  of  the  President  and  Directors  of  said  company."        EUsox. 
And  that,  it  is  admitted  by  defendants,  "  there  never  was  any  transfer  on  the 
books  of  the  company  of  their  mortgaged  stock,  and  that  the  books  show  no  act 
of  ownership  on  the  part  of  the  warrantor.    Nor  does  the  stock  register  show 
any  mortgaged  stock  to  have  been  owned  by  said  warrantor." 

We  are  of  opinion  that  the  23d  section  of  the  Act  of  1834  prescribes  the  mode 
in  which  a  mortgage  stockholder  may  be  released  from  his  obligations  to  the  com- 
pany, and  that  it  does  not  prevent  a  third  party  from  binding  himself  to  guaranty 
the  stockholder  against  the  mortgage  debt  due  by  the  latter  to  the  company. 

When  the  stockholder  sells  his  shares,  it  is  all  he  can  do  to  transfer  his  title  to 
them.  It  then  devolves  upon  the  purchaser,  under  this  23d  section,  to  furnish  a 
mortgage  to  the  satisfaction  of  the  President  and  Directors  of  the  company.  If 
he  does  not,  the  original  stockholder  still  remains  liable  to  the  company,  and  the 
purchaser  is  not  a  stockholder,  but  he  is  still  liable  to  the  original  stockholder,  if 
he  has  assumed  the  mortgage,  because  it  devolved  upon  him,  and  not  upon  the 
original  stockholder,  to  furnish  a  mortgage  and  thus  perfect  the  sale. 

In  the  sale  of  the  tract  of  land  upon  which  the  mortgage  was  given  to  the 
company  by  the  defendants,  the  latter  sold  not  only  the  land,  but  also  their  twen- 
ty shares  of  stock  for  a  certain  price,  and  the  act  of  sale  declares  that  the  vendor 
warrants  the  title  to  this  land  against  everything,  except  the  mortgage  in  favor 
of  the  Clinton  and  Port  Hudson  Railroad  Company,  to  secure  the  payment  of  the 
stock  herewith  transferred,  and  that  the  property  was  sold  subject  to  the  mort- 
gage of  the  company. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  amended  as  follows :  That  the  part  thereof  which  rejects  the  claim 
in  warranty  of  defendants  against  George  Keller  be  avoided  and  reversed,  and 
that  the  defendants  have  judgment  in  warranty  against  said  Keller,  and  recover 
from  him  twelve  hundred  dollars,  with  ten  per  cent,  interest  thereon  from  the 
eleventh  day  of  September,  1852,  and  the  further  sum  of  eight  hundred  dollars, 
with  ten  per  cent  interest  thereon  from  the  twenty-second  day  of  June,  1854,  till 
paid,  and  their  costs  in  the  lower  court ;  and  that  the  judgment  so  amended  be 
affirmed,  and  the  costs  of  appeal  be  paid  by  said  Kdler. 

Merrick,  C.  J.,  having  been  of  counsel  in  this  case,  recused  himself. 


Wm.  p.  Ealer  V,  McAluster  &  Co. — George  6.  Ealer  v,  same. 

A  valid  attachment  of  an  accepted  draft  filed  in  a  sait  may  bo  made,  by  citing  as  garnishee  the  Clerk 
of  the  court  hi  whose  cuBtody  the  draft  is,  and  proving  by  his  answers  to  interrogatories  his  posses- 
sion of  the  draft. 

It  is  too  late  after  an  answer  to  the  merits,  to  move  to  setasido  an  attachment,  on  the  ground  of  the 
insufficiency  of  the  attachment  bond,  when  it  is  not  alleged  that  the  surety  had  become  insolvent 
since  signing  the  bond. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneavul,  J. 
Lea  <ft  Marrj  for  plaintiflT.    jL.  £.  Simonds,  for  defendant  and  appellant. 
Buchanan,  J.    The  first  of  these  suits  (which  are  submitted  together)  is  upon 
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Eaueb         defendant's  acceptance  of  a  draft  in  foror  of  L.  L.  Ealer,  and  endorsed  in  blank 
ifoAuisiBH.      by  the  payee. 

The  defendant  admits  the  signature  of  the  acceptance,  bat  pleads  speciany  that 
he  has  been  served  with  garnishment  process  under  2k  fieri  facias  issued  by  a  court 
in  St.  Louis,  Missouri,  (where  both  parties  reside,)  upon  a  judgment  obtuned 
against  one  Henry  A.  Ealer,  who  is  the  real  holder  and  owner  of  the  accepted 
draft  sued  on ;  and  that  defendant  is  in  danger  of  having  to  pay  the  said  accep- 
tance twice. 

If  this  be  so,  the  defendant  is  entitled  to  the  protection  of  the  court. 

The  evidence  shows,  that  a  writ  of  fieri  facias  issued  on  the  5th  of  November. 
1857,  (one  month  and  nineteen  days  before  the  institution  of  this  suit,)  to  the 
Sheriff  of  the  county  of  St.  Louis,  Missouri,  from  the  St  Louis  Court  of  Com- 
mon Pleas,  upon  a  judgment  recovered  by  Thomas  H.  Jones  against  Henry  A. 
Ealer  and  Miles  T.  Redman.  The  execution  was  returnable  the  second  Monday 
of  March,  1858,  which,  it  seems,  was  the  next  ensuing  term  of  the  court  from 
which  it  issued.  On  the  same  day  that  the  writ  issued,  a  summons  was  aerred  bj 
the  Sheriff  of  St.  Louis  on  the  present  defendants,  commanding  them  to  appear 
in  court  at  the  return  term  of  the  writ,  and  answer  on  oath  such  interrogatori«< 
as  might  be  exhibited  on  the  part  of  the  plaintiff  in  execution,  **  touching  the  in- 
debtedness of  the  said  defendants." 

There  is  no  proof  that  any  interrogatories  were  ever  exhibited — which  it  seems 
must  be  done,  according  to  the  statute  of  Missouri,  'within  three  days  following 
the  commencement  of  the  return  term  of  the  writ,  in  order  to  fix  the  garnishee. 
A  case  of  attachment  of  this  debt  in  Missouri,  is  therefore  not  made  oat.  But « 
record  has  been  offered  in  evidence,  without  objection,  (No.  12,427  of  the  docket 
of  the  Fourth  District  Court  of  New  Orleans,)  which  show  that,  subsequently  t« 
the  institution  of  this  suit,  but  before  the  trial  in  the  court  below,  an  attachmeot 
suit  was  instituted  by  Thomas  H,  Jones  against  Henry  A,  Ealer  in  a  conrt  of 
Louisiana,  in  which  suit  the  accepted  draft,  annexed  to  the  petition  in  this  caae. 
was  attached  as  the  property  of  another  person  than  the  present  plaintiff'  by  gar- 
nishment process,  and  interrogatories  served  upon  the  Clerk  of  court,  in  whose 
custody  the  said  draft  is. 

The  answers  of  the  Clerk  to  interrogatories  acknowledge  the  possession  of  the 
draft. 

It  is  urged  that  this  proceeding  is  inoperative  as  a  seizure ;  and  plaintiff's 
counsel  has  referred  us  to  the  cases  of  Woodwortk  v.  Limmerman,  9  An.  525, 
Prtce  v.  Emerson,  7  An.  237,  and  Stockton  v.  Downey,  6  An.  584. 

In  the  case  of  WoodwoHh  v.  Limmerman  there  was  neither  actual  detention  of 
the  evidence  of  debt  by  the  Sheriff,  nor  a  citation  in  garnbhment  The  court 
says,  "  Without  an  actual  seizure,  or  a  citation  in  garnishment,  there  can  be  no 
attachment.  Service  of  a  mere  notice  on  the  Clerk,  who  is  the  legal  custodian  of 
the  records  of  his  court,  or  even  on  the  debtor  against  whom  a  suit  is  pending,  m 
no  more  effective  than  publication  in  a  newspaper  would  be.  It  is  not  a  mode  of 
attaching  property  pointed  out  by  law." 

The  difference  between  that  case  and  the  present  is,  that  here  a  regular  gar> 
nishment  process  by  citation,  with  interrogatories  annexed,  was  served  on  the 
Clerk  of  the  court ;  which  is  a  mode  of  attachmg  property  by  the  law  of  lioai- 
siana.    C.  P.  246,  247. 

The  case  of  Price  v.  Emerson  is  more  similar  to  the  present  one,  and  is  eren  a 
useful  precedent,  as  far  as  it  goes,  for  the  protection  which  our  decree  will  extend 
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to  the  defendants.  In  that  case,  an  attempt  was  made  by  a  Sheriff  to  obtain  the  ^^ 
actual  possession  and  detention,  by  levy  under  execution,  of  notes  filed  in  court  UcAubikr. 
by  another  party  than  the  defendant  in  execution.  The  court  decided  that  this 
could  not  be  done,  by  reason  of  the  confusion  which  would  result  from  the  sum- 
mary seizure  and  removal  of  evidences  of  debt,  which  had  been  filed  by  litigants 
in  courts  of  justice,  for  the  purpose  of  enabling  them  to  prosecute  their  rights. 
But  the  court  went  on  to  declare,  that  the  plaintiff  in  execution  was  not  without 
rights  acquired  under  the  proceeding  had  in  that  case.  "  It  is  true,"  says  the 
court, "  that  possession  is  of  the  essence  of  a  seizure,  and  it  has  been  frequently 
held  that  no  valid  seizure  of  tangible  property  can  be  made,  without  taking  it 
into  possession ;  but  in  the  absence  of  express  law,  it  might  be  within  the  power 
of  the  court,  in  virtue  of  the  equity  powers  conferred  by  Article  21  of  the  Civil 
Code,  to  recognize  the  proceedings  as  conferring  inchoate  rights  to  be  established 
and  matured  upon  proofs  made  under  proceedings  had  by  intervention  or  other- 
wise." And  the  decree  was,  that  the  Sheriff's  rule  be  dismissed,  without  pr^u- 
dice  to  ike  rights  of  the  creditors  in  the  execution  ;  and  that  the  Clerk  of  the  court 
do  retain  tlie  notes  f  subject  to  the  further  order  of  tlie  court  in  the  premises.  Note, 
that  the  creditors  in  execution  were  not  parties  before  the  court  in  Price  v.  Emer- 
son ;  yet  the  court  considered  it  to  be  within  its  equitable  powers  to  protect  their 
interest,  by  allowing  them  to  make  themselves  parties  subsequently,  and  by 
restraining  the  Clerk  from  parting  with  possession  of  the  notes  in  his  custody. 

In  the  present  case,  Jones,  the  plaintiff,  in  the  attachment  suit  in  the  Fourth 
District  Court,  made  an  appearance  in  the  court  below  upon  an  application  for  a 
new  trial,  by  express  permission  of  the  court. 

The  case  of  Stockton  v.  Downey  contains  nothing  beyond  what  is  said  in  the 
other  two  cases  reviewed,  that  requires  particular  notice. 

Defendants,  after  answering  to  the  merits,  took  a  rule  to  set  aside  the  attach- 
ment, on  the  ground  of  insufficiency  of  the  surety  on  the  attachment  bond.  The 
court  dismissed  this  rule,  on  the  application  of  plaintiff,  as  taken  too  late.  We 
find  no  error  in  this  ruling.  It  is  not  alleged  that  the  surety  had  become  insol- 
vent since  the  bond  signed. 

The  remarks  above  made  are  applicable  to  the  second  of  the  suits  now  sub- 
mitted, which  is  instituted  upon  a  receipt  or  certificate  of  deposit ;  and  in  which 
the  same  defences  are  set  up. 

There  is  error  in  the  interest  allowed  by  the  court  below,  which  should  be  five 
per  cent,  instead  of  six.  There  is  no  proof  of  the  rate  of  interest  in  Missouri 
being  different  from  our  own. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgments  of  the  court  below  in 
the  two  cases  of  William  P.  Ealer  v.  McAllister  dt  Co,  and  George  G.  Ealer  v. 
McAllister  <&  Co,  be  amended,  by  reducing  the  rate  of  interest  allowed  by  said 
judgments  from  six  per  cent,  to  five  per  cent ;  that  in  other  respects  the  said 
judgments  be  affirmed ;  and  it  is  further  decreed,  that  the  Sheriff  of  the  parish  of 
Orleans  hold  the  moneys  made  under  the  present  judgments,  subject  to  the  deci- 
sion of  the  Fourth  District  Court  of  New  Orleans  upon  the  attachment  levied 
in  the  suit  of  Thomas  H.  Jones  v.  Henry  A,  Ealer,  No.  12,427  of  the  docket  of 
said  court ;  and  lastly,  that  the  costs  of  these  appeals  be  paid  by  plaintiff)  and 
appellees. 

Merrick,  C.  J.,  concurring.  The  mode  of  seizing  rights  and  credits  under 
an  attachment  orfi.  fa,,  has  of  late  years  occasioned  great  difficulty  and  differ- 
ence of  opinion.    In  regard  to  promissory  notes  and  bills  of  exchange,  this  court 
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Eaur         regariliog  them  as  things,  and  making  no  distinction  between  the  debt,  and  evi- 
dence of  debt,  has  required  their  actual  seizure  whenever  practicable. 

But  it  seems  to  me,  that  when  a  promissory  note  or  bill  of  exchange  has  been 
put  in  suit  and  annexed  to  the  petition,  or  has  been  offered  in  evidence,  it  not 
only  loses  its  commercial  character,  but  its  very  identity,  and  is  incorporated  into 
the  record  of  which  it  forms  an  essential  part. 

It  is  no  longer  private  property  as  a  bill  of  exchange  or  promissory  note.  The 
debt  of  which  it  is  the  evidence,  exists  in  favor  of  the  holder,  but  the  note  or 
bill  has  become  a  portion  of  the  records,  and  is  under  the  control  of  the  pnblic 
authorities,  who,  while  they  have  the  custody  of  the  same,  have  no  interest  or 
ownership  therein. 

The  object  of  the  garnishment  is  to  compel  the  debtor  of  money  or  property 
to  admit  his  indebtedness,  in  order  that  it  may  be  applied  to  extinguish  the  debt 
of  his  creditor.     C.  P.  246. 

He  is  to  answer  as  to  the  money  he  owes,  or  the  property  he  has  in  Jus  poh 
session,    C.  P.  247. 

Now,  as  the  Clerk  is  but  the  simple  custodian  of  the  papers  filed  in  a  cause; 
as  he  has  no  control  over  them  ;  as  he  cannot  sell  them,  pledge  them,  use  them 
in  any  way,  or  even  suffer  them  to  be  taken  from  the  files,  without  an  order  of 
the  Judge,  he  has,  in  no  legal  sense,  the  possession  of  them.  They  are  in  the  pos- 
session of  the  law,  in  gremio  legis.  How  then  can  the  garnishment  be  success- 
fully addressed  to  the  Clerk?  Suppose,  as  in  this  case,  the  Clerk  answers  that 
the  notes  are  on  file  in  his  office,  can  the  court  order  the  Sheriff  to  sell  them  as 
personal  property  ?  It  may  be  the  defendant  in  the  action  will  have  somethiog 
to  say.  He  may  have  formed  his  reconventional  demand,  or  have  somt  other 
reason  to  urge  why  the  notes  should  not  be  taken  from  the  files.  Suppo%  the 
attachment  issues  from  some  other  court,  can  the  Judge  of  that  other  court  order 
him  to  deliver  documents,  filed  in  his  own  court,  to  the  Sheriff,  to  be  sold  ? 

If  interrogatories  are  to  be  propounded  to  any  of  the  officers  of  coort, 
they  ought  to  be  propounded  to  the  Judge,  who  alone  has  the  most  power  over 
it,  and  who  may  authorize  a  paper  (in  a  proper  cose)  to  be  taken  from  the  files— 
but  this  would  be  absurd.  I  have  always  thought,  that  when  commercial  paper 
is  once'put  in  suit  and  filed,  the  debt  loses  its  negotiable  character,  and  the  pro- 
cess of  garnishment  ought  to  issue  against  the  defendant  in  such  suit,  and  not 
against  the  Clerk  or  any  other  officer  of  court  The  defendant  is  the  debtor  aod 
not  the  Clerk,  and  the  proceeding  against  the  debtor  directly,  avoids  circaitj, 
and  leads  to  a  direct  judgment  at  once,  which  cannot  be  accomplished  in  the  cir- 
cuitous proceeding  against  the  Clerk.    See  5  La.  486. 

I  think,  therefore,  that  Jones  acquired  no  rights  by  his  garnishment  of  the 
Clerk,  but  as  he  may  possibly  have  acquired  some  rights  under  his  Missouri  sei- 
zure, I  concur  in  the  decree  which  protects  his  right.    See  2  Kent's  Com.  119. 
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State,  on  the  relation  of  J.  N.  Hanau,  Jr.,  v.  Cresent  Mutual  In- 
surance Company. 

Where  an  exception  Is  filed  with  an  answer  to  the  merits,  wliat  is  admitted  by  the  exception  for  tho 
purpose  of  testing  the  plaintilT's  petition,  may  be  denied  by  the  answer,  and  if  the  exception  be 
overruled,  final  Judgment  can  only  be  rendered  after  a  r^ular  trial  on  the  merits. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaudj  J. 
HyamSf  Labatt  dt  Jonas,  for  plaintiff.    M.  M,  Cohen  <&  Randell  Hunt,  for 
defendant  and  appellant. 

Merrick,  C.  J.  This  case  has  been  argued  before  us  by  the  appellant's  coun- 
sel, on  a  question  of  practice. 

The  relator  filed  a  petition,  wherein,  after  alleging  his  right  as  a  scrip  holder 
of  the  company  to  inspect  at  reasonable  hours,  the  book  containing  a  list  of  the 
holders  of  scrip,  he  prayed  that  the  President  and  Secretary  of  the  company 
might  be  ordered  to  show  cause  why  a  mandamus  should  not  issue  to  compel 
them  to  allow  him  to  inspect,  at  reasonable  hours,  the  books  of  the  corporation. 

The  defendants  were  ordered  to  show  cause  on  a  day  fixed. 

The  defendants  filed  an  exception,  and  in  the  event  said  exception  should  be 
overruled,  an  answer  to  the  rule. 

It  appears  that  the  case  was  continued  and  argued  from  day  to  day,  for  four 
or  five  days,  during  the  hours  allotted  by  the  rules  of  the  court  for  that  purpose, 
on  the  |xception  which  was  taken  under  advisement,  and  that  the  District  Judge, 
instead  of  overruling  the  exception  and  hearing  the  parties  on  the  merits  of  the 
rule,  rendered  final  judgment,  after  having  held  the  exception  fVom  the  25th  day 
of  February  to  the  16th  of  March,  1859,  under  advisement.  Appellants  counsel 
contend,  that  they  were  entitled  to  be  heard  on  the  merits  ;  and  so  it  appears  to 
us.  The  defendants  were  entitled  to  a  decision  upon  their  exception  before  they 
could  be  compelled  to  offer  evidence  under  their  answer  to  the  merits.  The  answer 
contained  a  general  denial,  admitted  that  the  plaintiff  was  a  scripholder,  and 
pleaded  some  matters  in  aToidance  of  the  plaintiff's  action.  The  truth  of  the  al- 
legations in  the  answer,  have  not  been  admitted,  and  however  wide  the  range  of 
argument  may  have  been  upon  the  exception,  it  does  not  appear  that  the  District 
Court  has  passed  judgment  upon  the  whole  case,  as  presented  by  the  defendants 
in  their  answer.  Final  judgment  ought  not  to  be  rendered  against  them  until  they 
have  been  heard  upon  the  same. 

After  overruling  the  exception,  that,  or  another  day,  should  have  been  fixed 
for  the  hearing  of  the  rule  on  the  merits. 

The  answer,  as  soon  as  the  exception  was  overruled,  was  ready  to  perform  its 
office,  and,  as  it  denied  the  truth  of  plaintiff's  petition,  except  as  to  his  ownership 
of  the  scrip,  the  plaintiff  could  not  invoke  the  aid  of  the  court,  without  first 
showing  that  he  had  been  aggrieved  by  the  action  of  the  company.  What  was 
admitted  by  the  exception  for  the  purpose  of  testing  plaintiff's  petition,  was 
denied  by  the  answer.  See  2  An.  221,  Wood  v.  Henderson,  and  Syndics,  <ftc.  v. 
Mayhew,  4  M.  177. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  and  that  this  case  be  remanded  to 
the  lower  court  for  further  proceedings  according  to  law  ;  the  relator  paying  the 
costs  of  the  appeal. 
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Maria  Late  v,  Edward  Armorer  and  Thomas  J.  Frisrt. 

The  wurrantor  Is  not  Uablo  for  the  fees  of  the  attorney  employed  by  the  party  evicted. 
Hie  warrantor  cannot  object  to  the  admisaibUity  of  evidence  regularly  taken  by  commiwriop,  prevVias 
to  hifl  being  made  a  party  to  the  suit. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
H.  J.  HaySf  for  plaintiff.  Ogden  A  Stansbury,  for  defendant  T.  /.  Semmes, 
for  warrantor  and  appellant. 

VooRHiBS,  J.  The  warrantor,  T.  /.  Friibyf  who  is  appellant  from  the  judg- 
ment of  the  lower  court,  asks  relief  upon  the  assignment  of  two  errors. 

The  first  is,  that  the  court  allowed  counsel  fees  to  the  defendant.  This  point 
has  been  determined  in  the  case  of  Heirs  of  Ddord  Sarpy  y.  Ciiy  of  New  Or- 
leans, 14  An.  311,  on  which  occasion  the  court  said  :  **  The  warrantor  is  pot  lia- 
ble for  the  fees  of  the  attorney  employed  by  the  party  evicted.  Costs,  in  the 
third  clause  of  this  Article,  (C.  C.  2482,)  refer  to  the  taxed  costs  of  suit,  aod 
not  the  fees  of  attorneys."  The  judgment  in  the  present  case  is,  therefore,  erro- 
neous in  this  respect. 

The  record  contains  a  bill  of  exception  to  the  admissibility  in  evidence,  as  to 
the  warrantor,  of  some  testimony  taken  by  commission  previous  to  his  being 
made  a  party  to  the  suit  The  objection  is,  that  he  has  thus  been  deprived  of 
the  privilege  of  cross-interrogating  the  witness. 

Had  this  suit  been  decided  in  the  absence  of  the  warrantor,  the  judgment 
would  have  been  binding  upon  him,  unless  he  could  have  shown  that  he  poflseased 
proof,  which  could  have  occasioned  the  rejection  of  the  demand,  and  whidi  had 
not  been  employed.    C.  C.  2494. 

But,  although  regularly  summoned  by  the  defendant,  and  present  in  court  by 
his  answer  to  the  call  in  warranty,  he  has  suggested  no  fects  or  means  of  ddeooe 
of  which  the  defendant  might  have  availed  himself  in  this  controversj.  Hie 
evidence  objected  to  by  him,  he  admits  to  be  good  to  make  out  a  case  against  the 
defendant ;  if  so,  the  judgment  upon  such  evidence  is  binding  upon  himself,  im- 
less  he  can  make  out  a  case  under  the  Articles  2493  and  2494  of  the  Civil  Code. 
But  we  have  seen  that  such  is  not  the  position  he  assumes  or  occupies. 

Were  we  to  grant  the  warrantor's  request  by  leaving  the  testimony  in  question 
to  militate  against  the  defendant  alone,  the  result  would,  in  this  instance,  be  the 
same.  The  latter  would  yet  have  a  prima  facie  case ;  and  accordingly,  the  for- 
mer having  failed  to  show  any  means  of  defence  whatever  against  the  plaintifTs 
demand,  judgment  must  be  rendered  sustaining  the  call  in  warranty. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  lower  conrt  be 
amended,  by  striking  out  the  allowance  of  counsel  fees ;  and  that,  in  other  re- 
spects, it  be  affirmed ;  the  defendant  paying  the  costs  of  appeal. 
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The  mere  belief  of  a  person,  that  an  aaaaQlt  is  made  apon  him  under  circumstances  denoting  an  inton-  j ^^    ^ 

lion  to  take  his  life,  or  to  do  him  great  bodily  harm,  will  not  Justify  taking  the  liA>  of  the  person  l  j^    _^. 

making  the  assault ;  there  must  hare  been  a  reasonable  ground  for  such  apprehension  to  render  the  lUJ  IQgjf 

killing  Justifiable  homicide.  VJ^    ^ 

Although  the  statute  has  fixed  the  number  of  Grand  Jurors  at  sixteen,  it  is  not  necessary  that  sixteen  |ll7    1053 

p  should  be  in  attendance  at  the  time  of  finding  an  indictment :  that  number  is  not  sacramental. 

An  objectk>n  to  the  mode  of  drawing  and  empanneling  the  Grand  Jury  cannot  be  made  the  ground  of  ^ 

a  motion  in  arrest  of  Judgment.  124 

APPEAL  from  the  First  District  Goart  of  New  Orleans,  Hunt,  J. 
E,  W.  McUse,  for  the  State.    B.  F.  Tappany  for  defendaiit  and  appellant. 

YooRHiES,  J.  The  defendant  asks  the  reversal  of  the  jadgment  of  the  conrt 
below,  decreeing  her  incarceration  for  life  in  the  State  Prison,  for  the  crime  of 
of  murder;  she  assigns  as  errors  several  rolings,  which  will  be  disposed  of 
seriatim. 

The  District  Judge  was  requested  by  her  counsel  to  give  the  following  charge 
to  the  jury : 

^  That  if  the  accused  believed  that  an  assault  was  made  upon  her  by  the  de- 
ceased under  circumstances  denoting  an  intention  to  take  away  her  life,  or  to  do 
her  some  great  bodily  harm,  and  under  that  belief,  at  the  time,  she  killed  him,  the 
killing  was  justifiable  homicide." 

The  District  Judge  properly  declined  giving  the  above  instruction,  the  fallacy 
of  which  consists  in  making  the  mere  belief  of  the  accused,  that  his  life  is  threat- 
ened, a  sufficient  ground  to  take  the  life  of  another.  The  court  below  gave  a  cor- 
rect exposition  of  the  law,  in  stating  to  the  jury  **  that  if,  in  the  opinion  of  the 
jury,  the  deceased  made  an  assault  upon  the  accused,  &c.,  from  the  nature  of  the 
assault,  the  accused  had  reasonable  ground  to  apprehend  that  there  was  a  design 
to  destroy  her  life,  or  commit  some  great  bodily  harm  upon  her  person,  and  there- 
upon, at  the  time,  the  accused  killed  the  decea8ed,-~the  killing  was  excusable 
homicide."    See  the  case  of  Tfte  State  v.  Chandler,  reported  in  5  An.  490. 

The  next  objection  is,  that  only  thirteen  Grand  Jurors  were  present  when  the 
bill  of  indictment  was  preferred  against  the  accused ;  whilst  the  statute  is  impera- 
tive as  to  the  number,  requiring  sixteen  jurors  to  constitute  that  body. 

The  fact,  that  only  thirteen  jurors  were  present  when  the  indictment  was  pre- 
ferred, does  not  vitiate  the  proceedings,  although  the  statute  has  fixed  at  sixteen 
the  number  of  Qrand  Jurors.  The  law  requires  the  concurrence  only  of  twelve 
of  them  for  the  finding  of  an  indictment.  It  is  not  necessary  that  the  sixteen 
Grand  Jurors  be  in  attendance :  that  number  is  not  sacramental.  Formerly,  as 
the  law  stood,  no  less  than  twelve,  nor  more  than  twenty-three  were  to  be  em- 
panneled  as  a  Grand  Jury,  although  the  presence  and  concurrence  of  twelve  only 
were  required  for  the  transaction  of  business.  The  object  of  the  statute  was,  to 
fix  the  exact  number  of  persons  who  were  liable  to  service  as  Grand  Jurors,  in- 
stead of  the  indefinite  numbor  above  mentioned ;  but  in  other  respects,  the  hiw 
is  unchanged.  The  defendant's  argument  proves  too  much  :  if  the  sixteen  jurors 
must  be  in  attendance,  to  transact  business,  the  concurrence  of  all  of  them  is 
necessary  to  find  a  bill.    Such  is  evidently  not  the  purport  of  the  statute,  which 
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srin         merely  directs  the  court  to  draw  sixteen  Grand  Jurors,  without  reSereooe  io  the 
SwvT         mode  or  manner  in  which  they  transact  business. 

There  is  no  irregularity  in  this  respect  in  the  proceedings. 

lU.  The  defendant's  counsel,  in  a  motion  in  arrest  of  judgment,  asngos  u 
error  patent  on  the  fiaoe  of  the  papers,  that  the  Grand  Jury  was  not  drawn  sod 
empanneled  according  to  law. 

The  informality  as  to  the  drawing  and  empanneling  of  the  Grand  Jury,  con- 
sists, as  alleged,  in  the  fact  that,  instead  of  being  drawn  from  a  list  of  one  bmi- 
dred  and  twenty-five  members,  they  were  selected  from  two  separate  drawings  of 
fifty  each,  at  a  time  not  fixed  by  law, 

The  defendant's  counsel  contends,  that  there  is  no  statute  requiring  the  prisoner 
to  challenge  the  array  on  the  first  day  of  the  term  of  court,  in  the  parish  of  Or- 
leans ;  but  that  the  statutes  which  provide  to  that  effect  for  the  State  at  hr^, 
expressly  exclude  the  First  Judicial  District.  It  is  not  necessary  to  detenniiK 
this  point,  as  the  objection  could  not  be  urged  in  a  motion  in  arrest  of  jndgmeot 
It  is  not  at  all  stages  of  the  trial  or  in  every  form  of  exception,  that  this  maUcr 
can  be  brought  up  successfully. 

The  prisoner's  counsel  urges  that  the  defect,  which  he  points  out  in  the  maimer 
and  time  of  drawing  the  Grand  Jury,  in  the  present  instanoe,  is  a  matter  of 
record ;  but  this  does  not  suffice  to  give  the  accused  the  right  to  move  in  anest 
of  judgment.  The  defect  is  one  of  form,  and  not  of  substance.  Bladcstone  ajs: 
"  Arrests  of  judgment  arise  from  intrinsic  causes,  appearing  on  the  face  of  tk 
record."  The  rule  is  laid  down  by  Wharton  as  follows  :  '*  The  practice  abo  k 
not  to  arrest  judgpnent  on  the  ground  of  irregularities  in  the  summoning,  or  the 
procedure  of  the  Grand  Jury."  (Page  863). 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed. 


Green,  Harding  &  Co.  v.  J.  M.  Relf  &  Co. — Same  v.  K.  B.  Stkks— 
Same  t;.  Cady  &  Holmes. 

Ad  obligation  signed  by  the  members  of  a  stock  company  to  pay  a  certain  amount  proportfciiut«  to  ibe 

stock  of  each ,  is  not  a  Joint,  but  a  several  obligation. 
Where  a  miOority  of  the  stockholders  have,  by  the  charter,  the  right  to  order  the  windinj  op  "o^ 

liquidation  of  the  aflkirs  of  the  company,  and  a  nuOority  of  them  sign  an  obligatioo  to  pay  their  pr^ 

tK>rtion  of  the  outi^tandiog  debts,  they  cannot  be  released  from  the  obligation  on  the  ground  tbat^ 

was  not  binding  uiM>n  any  of  the  stockholders  until  all  had  signed. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Ra4:e  <&  Foster,  for  plaintifls.    Durant  <ft  Homor  and  Ogden  S  Standwr^^ 
for  defendants  and  appellants. 

Cole,  J.  In  1852,  a  stock  company  or  limited  copartnership  was  formed,  an* 
der  the  name  and  style  of  the  "  New  Orleans  and  Florida  Steamship  Gompsoy,'* 
under  the  Act  of  the  Legislature  of  the  State  of  Louisiana,  approved  13th  Msreb, 
1837.    B.  &  C.  Digest,  p.  613. 

The  object  of  the  company  is  expressed  in  Art.  Ist  of  their  charter :  '•  That 
the  operations  of  said  company  shall  be,  to  run  a  steamship  or  ships  from  iii^ 
port  of  New  Orleans  to  and  from  the  coast  of  Florida,  or  any  other  part  or  plsocs 
on  the  Gulf  of  Mexico,  for  the  purpose  of  carrying  freight  and  passeogcrs." 
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The  steamship  *'  James  L.  Day  "  was  parchased,  and  the  company  went  into         cum 
operation,  with  plaintiffs,  Greeny  Harding  d  CoyM  agents,  to  manage  and  carry  Ruf. 

on  the  affairs  of  the  company. 

The  enterprise  not  proving  snccessfhl,  the  members  of  the  company,  embracing 
the  defendants  and  all  the  stockholders  then  forming  the  company  but  one,  arailed 
themselves  of  Art.  10th  of  the  charter  to  wind  np  and  liquidate  the  a&irs  of  the 
company.    Art.  10th  is  as  follows  : 

**  That  at  the  expiration  of  the  term  for  which  the  said  company  is  formed,  or 
sooner,  if  the  majority  of  the  stockholders  shall  so  decide,  the  President  and  Board 
of  Control  shall  proceed  to  wind  np  and  liquidate  the  affairs  of  the  said  company 
in  such  manner  as  shall  be  decided  by  said  stockholders." 

Under  this  Article,  document  B  was  signed  by  all  the  stockholders  but  one. 
It  reads  as  follows  : 

*'  The  undersigned  stockholders  in  the  New  Orleans  and  Florida  Steamship  Com- 
pany, believing  it  for  the  interest  of  all  concerned,  that  the  a&irs  of  said  company 
should  be  wound  up  and  liquidated,  agreeably  to  the  Article  10th  of  the  act  of 
copartnership,  recommend  that  the  steamer  James  L.  Day,  after  due  notice,  be 
sold  at  auction  on  such  terms  as  the  President  and  Board  of  Control  shall  decide. 
The  proceeds  of  the  sale  of  the  boat  and  all  other  property  and  assets  to  be  ap- 
plied to  the  payment  of  the  debts  of  the  company ;  and  in  case  they  should  prove 
insufficient  for  that  purpose,  and  the  claim  of  the  company  against  the  United 
States  Government  for  carrying  the  mails  cannot  be  immediately  collected,  then, 
in  that  case,  the  agents  are  hereby  authorized  to  pay  the  outstanding  debts  of  the 
company,  and  call  upon  the  stockholders  for  their  proportion  of  the  same." 

Acting  upon  this  authorization,  the  agents  proceeded  to  liquidate  and  settle  up 
the  aflbirs  of  the  company. 

The  steamship  James  L.  Day  was  sold  at  auction  upon  the  terms  agreed ;  the 
other  properties  and  assets  of  the  company  were  disposed  of,  when  there  was 
found  a  deficit  of  $19,546  79  against  the  company. 

The  claim  against  the  United  States  being  rejected  by  the  Government,  plain- 
tif&  called  upon  the  various  members  of  the  company  for  their  several  proportions 
of  the  deficit.  Several  of  them  paid  the  amount  of  their  obligations,  in  propor- 
tion to  the  amount  of  stock  possessed  by  them.  The  defendants  having  refused 
to  pay,  these  suits  have  been  instituted  to  compel  them  to  pay  their  proportion 
according  to  the  stock  owned  by  them. 

There  was  judgment  for  plaintiff,  and  defendants  have  appealed. 

Our  attention  is  called  by  appellants  to  their  exception  to  these  suits,  on  the 
ground  that  the  obligations  of  defendants  are  based  upon  a  joint  contract,  and 
that  all  charged  as  obligors  should  be  made  defendants  in  one  action. 

The  District  Court  properly  overruled  this  exception.  The  defendants,  in  sign- 
ing document  B,  obligated  themselves  to  pay  respectively  a  certain  amount  pro- 
portionate to  the  stock  of  each.  This  was  not  a  joint,  but  a  several  obligation. 
C.  C.  Arts.  2073,  2075,  2079.  Each  of  the  stockholders  promised  separately  for 
himself  to  do  a  distinct  act,  which  was  to  contribute  according  to  the  amount  of 
his  stock,  to  pay  the  plaintifi&  the  amount  they  may  have  disbursed  for  the  out- 
standing debts  of  the  company. 

There  is  also  a  bill  of  exceptions  taken  to  the  admission  of  document  B.  It  is 
objected  that  it  was  not  signed  by  all  the  stockholders  of  said  company,  and  that 
it  was  not  binding  upon  any  until  all  had  signed. 

By  Art.  10th  of  the  charter,  a  majority  of  the  stockholders  have  the  right  to 
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QtMMM  order  the  winding  ap  and  liquidation  of  the  affiurs  of  the  company.  It  is  nnoe- 
Rbf.  oessary  for  as  to  decide  whether  all  the  formalities  required  by  law  for  a  diasoln- 
tioD  of  the  company  have  been  followed ;  it  is  sufficient  in  the  present  case  to  say 
that  the  defendants  have  Toluntarily  entered  into  a  contract  by  which  they  as- 
sumed certain  obligations,  and  they  do  not  appear  to  have  been  induced  to  asBiune 
them  either  by  error  or  fraud. 

According  to  the  10th  Article  alluded  to  in  document  B,  a  majority  of  the 
stockholders  had  the  right  to  wind  up  and  liquidate  the  affairs  of  the  company; 
a  majority  of  the  stockholders  signed  document  B ;  therefore,  defendants  caDoot 
justly  complain  that  every  one  did  nol  sign  it,  and  thus  free  themselves  from  obli- 
gations assumed  on  the  strragth  of  their  signatures  to  document  B. 

Upon  the  merits,  the  judgment  appears  to  be  correct 

Judgment  affirmed,  with  costs  of  appeal. 


State  of  Louisiana  v.  Maitreiime. 

uen  or  verbal  statameDts  of  a  prosecutor,  are  considered  as  merely  hearsay  eridence,  uA 
imusible,  except  to  rebat  his  declarations  on  the  witness  stand,  or  when  reoeired  aAer  bis 
in  a  case  of  homicide,  as  dying  declaraU(»8. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  John  the  Baptist, 
Duffdy  J.  W,  C.  Latoes,  District  Attorney,  for  the  State.  H,  St,  Paul, 
for  defendant  and  appellant 

YooRHiEs,  J.  The  defendant  was  prosecuted  for  the  offence  of  stabbing  and 
thrusting,  with  a  dangerous  weapon,  with  intent  to  murder.  The  jury  retarned 
a  verdict  of  guilty  for  assault  and  battery ;  and  the  District  Judge  passed  sea- 
tence  accordingly. 

The  case  is  brought  up  on  a  bill  of  exception  to  the  ruling  of  the  inferior 
court,  refusing  to  admit  in  evidence  a  letter  written  by  the  prosecutor,  who,  it 
appears,  died  previously  to  the  trial ;  and  also  to  permit  a  witness  to  testify  to 
conversations  held  with  the  deceased  prosecutor.  This  ruling  was  correct  The 
written  and  verbal  statements  of  a  prosecutor,  are  merely  kearaay,  and  can  be 
received  in  evidence  only  for  rebutting  his  dedarations  on  the  witnesses'  stand, 
or  when  they  come  within  the  category  of  dying  declarations. 

But,  in  the  present  instance,  the  statements  of  the  prosecutor  or  injured  party, 
are  not  offered  os  dying  declarations,  nor  as  discrediting  evidence.  Indeed,  they 
could  not  be  tendered  for  either  of  these  purposes,  as  the  question  was  not  one  of 
homicide ;  and,  the  prosecutor  having  died  previously  to  the  trial,  there  could 
have  been  no  occasion  to  discredit  his  testimony.  The  defendant  contends  that 
they  are  original  evidence,  as  emanating  from  a  party  interested. 

This  is  a  mistake.  The  injured  party,  in  a  criminal  prosecution,  is  a  mere  wit- 
ness :  the  State  is  the  plaintiff,  and  the  accused,  the  defendant 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis^ 
trict  Court  be  affirmed,  with  costs. 
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William  R.  Bell  v,  Massky  &  Poultney. 

Judgments  are  interpreted  with  reference  to  the  pleadings  and  the  nature  of  the  obUgaticxis  on  which 
they  have  been  rendered. 

When  parlies  are  sued  on  an  obligation  on  which  they  are  Jointly  and  severally  bound,  Judgment  will 
be  rendered  accordingly  against  them,  without  any  allegation  or  prayer  in  the  petition  for  a  Judg- 
ment in  Mlido. 

Where  a  suit  is  brought  against  persons  bound  Jointly  and  severally  according  to  law  as  com- 
mercial partners,  a  Judgment  rendered  against  thorn  carries  toUdarity  with  it  even  when  not  ex- 
prei^sed  in  it. 

Where  a  promissory  note  made  payable  to  the  order  of  a  firm,  is  endorsed  by  each  member  of  the 
firm  separately,  in  the  absence  of  proof  to  the  contrary,  the  payees  will  be  presumed  to  be  commer- 
cial partners,  and  each  bound  by  his  endorsement  for  the  whole  amount  of  the  note. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Homll,  J. 
Michel  dt  KootUz,  for  plaintiff  and  appellant.    Durant  dt  HornoVf  for  defen- 
dant. 

Land,  J.    The  question  presented  for  oar  decision  in  this  case,  is  the  liability 
of  the  plaintiff  on  a  judgment  recovered  by  the  defendants  against  him  and  others, 
on  a  promissory  note,  as  follows  : 
9439  05.  New  Orleans,  March  26th,  1856. 

Twelve  months  after  date,  we  promise  to  pay  to  the  order  of  Hatues  dt  Bell 
four  hundred  and  thirty-nine  dollars  and  five  cents,  value  received. 

(Signed)  Medley  &  Co. 

(Endorsed)  Peter  Hawes, 

W.  R  Bell, 
C.  E.  Chbistensen. 

The  judgment  in  question  is  in  these  words  :  **  That  the  plaintifife,  Massey  & 
Poultney f  recover  from  the  defendants,  W.  R.  Belly  C,  E,  Christeruen  and  iVil  - 
liam  Phillips,  the  sum  of  four  hundred  and  thirty-nine  dollars  and  five  cents,  with 
l^al  interest  from  the  29th  day  of  March,  1857,  until  paid,  and  five  dollars  and 
fifty  cents,  costs  of  protest  and  costs  of  suit." 

Judgments  are  interpreted  with  reference  to  the  pleadings,  and  the  nature  of 
the  obligations  on  which  they  have  been  rendered.  The  judgment  against  the 
plaintiff  and  other  parties  to  the  promissory  note,  tested  by  this  rule,  is  a  judg- 
ment in  solido,  or  rather,  a  judgment  against  each  one  for  the  whole,  because  they 
were  sued  by  Massey  dt  Poultney  as  the  makers  and  endorsers  of  the  note,  and  the 
obligation  alleged  in  the  petition  as  the  cause  of  action  is,  in  law,  an  obligation 
joint  and  several,  or  several  and  not  joint.  Where  parties  are  sued  on  an  obliga- 
tion on  which  they  are  jointly  and  severally  liable,  judgment  will  be  given  ac- 
cordingly against  them,  without  any  express  allegation  or  prayer  for  a  judgment 
271  sdido.  Chapman  v.  Early,  12  La.  230.  And  where  a  suit  is  brought  against 
persons  bound  jointly  and  severally,  according  to  law,  as  commercial  partners, 
the  judgment  carries  solidarity  with  it,  although  not  expressed.  Prall  v.  Peet, 
3  La.  283. 

The  promissory  note  on  which  the  judgment  was  rendered  against  the  plaintiff, 
was  made  payable,  as  above  stated,  to  the  order  of  Hawes  i&  Bell,  and  is  endorsed 
by  each  of  them  separately  and  individually.  In  the  absence  of  proof  to  the  con- 
trary, in  such  a  case,  the  payees  are  presumed  to  be  commercial  partners,  and 
each  is  bound,  by  virtue  of  his  endorsement,  for  the  whole  amount  of  the  note. 
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Bnx  The  appellees  have  joined  in  the  appeal,  and  pra3red  for  an  amendment  of  the 

iLwT.        judgment. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  amended,  and  that 
plaintiff  be  declared  to  be  liable  for  the  whole  amount  of  the  promissory  note  on 
which  judgment  was  rendered ;  and  that  the  judgment  in  this  case,  thus  amended, 
be  affirmed,  with  costs. 


Frellson,  Stevenson  &  Co.  v.  W.  B.  Stewart. 

A  judgment  creditor  has  no  right  to  proceed  against  the  property  of  his  debtor  by  proceea  of  attarb 


meut. 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price  J. 
Elmore  dt  King,  for  plaintiff.     Gaither  ^  McPheeters,  for  defendants  and 
appellants. 

Land,  J.  The  plaintifi^, obtained  a  judgment  against  the  defendant  in  the 
parish  of  Madison  in  this  State,  for  the  sum  of  81^771  85,  and  afterwards  in^- 
tuted  this  suit  on  their  judgment,  in  the  Fourth  District  Court  of  this  citj,  and 
on  the  allegations  that  defendant  was  an  absentee  from  the  State,  and  that  the 
Liverpool  and  London  Insurance  Company  and  the  Sun  Mutual  Insurance  Com- 
pany were  indebted  to  the  defendant,  caused  process  of  attachment  and  garni^ 
ment  to  be  issued  in  pursuance  of  the  prayer  of  their  petition. 

A  rule  was  taken  by  the  attorneys  of  the  defendant  on  the  plaintij^  to  shov 
cause  why  the  writ  of  attachment  should  not  be  quashed  and  set  aside,  and  this 
suit  dismissed  on  the  ground  "  that  an  attachment  cannot  legally  issue  after  judg- 
ment,  and  that  the  enforcement  of  a  judgment  cannot  be  made  by  said  writ"  among 
other  grounds,  which  it  is  unnecessary  for  us  to  notice,  as  we  consider  this  ground 
alone  sufficient  to  dissolve  the  attachment,  and  dismiss  the  suit,  for  the  following 
reasons : 

First  Because  a  jttdgment  creditor  has  no  right,  under  our  attachment  laws,  to 
proceed  against  the  property  of  his  debtor,  by  process  of  attachment.  His  reme- 
dy is  by  writ  of  fieri  facias  for  the  collection  of  his  judgment.    C.  P.  Art.  641. 

Secondly.  Because  a  judgment  creditor  was  not  even  entitled  to  the  prooesB  oi 
garnishment,  before  the  passage  of  the  Act  of  the  20th  of  March,  1839,  p.  166, 
and  the  Act  of  the  18th  of  March,  1840,  p.  43,  amendatory  thereof;  and  the 
plaintife  did  not  comply  with  the  provisions  of  these  Acts,  by  applying  for  and 
causing  a  writ  of  fieri  facials  to  issue  on  their  judgment,  as  they  were  bound  to  do, 
in  order  to  avail  themselves  of  the  remedy  given  by  these  statutes.  Parties  re- 
sorting to  the  remedy  of  attachment,  or  garnishment,  have  ever  been  held  to  a 
strict  compliance  with  all  the  formalities  prescribed  by  law,  under  the  pain  of 
nullity.    Featherston'h  v.  Compton,  3  An.  380 ;  Pettvay  v.  GooJin,  12  R  445. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reversed ; 
and  it  is  now  ordered,  adjudged  and  decreed,  that  the  writ  of  attachment  issued 
in  this  case  be  dissolved,  and  that  this  suit  be  dismissed  at  the  costs  of  the  plain- 
tiffs in  both  courts. 
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James  D.  Swan  v.  George  Moore.  7^4  ss 

las  in 

Where  a  party  is  interrogated  on  facU  and  articles,  and  his  answer  is  ambiguous,  but  the  fact  sought 
to  bo  ejitablisbed  is  rendered  reasonably  certain  by  the  circumstanoes  to  which  the  party  Interro- 
gated refers  in  his  answers,,  it  will  be  considered  as  sufficiently  proved. 

The  wont  of  belief  on  the  part  of  one  who  has  been  informed  of  the  existence  of  an  unrecorded  title 
to  property,  does  not  impair  the  oflect  of  the  notice  thus  received. 

Creditors  are  as  much  bound  by  the  actual  knowledge  of  a  prior  unrecorded  title  as  subsequent  pur- 
chiisers  are,  the  law  having  made  no  distinction  between  them  as  to  the  oflbctof  notice  or  knowledge 
derived  fVom  the  registry  of  an  act  of  sale  or  mortgage. 

Actual  knowledge  of  an  unrecorded  tiOe  on  the  part  of  a  creditor  is  oqul\iUont  to  knowUdg  eat  notice  re- 
sulting from  the  registry  of  such  a  title. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
G,  W.  Christy,  for  plaintiff.     G.  5.  Lacy  and  R.  A.  Upton,  for  defendant 
and  appellant.    L.  Charvet,  for  warrantors. 

Land,  J.  This  is  an  hypothecary  action,  in  which  the  plaintiff  alleges,  that  on 
the  25th  day  of  January,  1856,  he  obtained  a  judgment  against  one  /.  H,  CmsCy 
for  the  sum  of  $931  38,  and  that  on  the  2d  day  of  February,  1856,  he  caused  his 
judgment  to  be  duly  recorded  in  the  mortgage  ofiSce  of  New  Orleans.  That  on  the 
24th  of  July,  1854,  the  said  /.  if.  Crxtsej  by  public  act  of  sale,  conveyed  and  sold 
unto  George  Moore,  the  defendant,  the  undivided  half  of  four  certain  lots  of  ground 
situate  in  the  Second  District  of  said  city  ;  and  that  although  said  act  of  sale 
was  executed  on  the  24th  of  July,  1854,  the  same  was  never  registered  in  the 
office  of  the  Register  of  Conveyances  in  said  city,  until  the  4th  day  of  December, 
1856,  and  more  than  ten  months  after  the  registry  of  his  judgment.  And  that, 
by  reason  whereof,  he  has  obtained  a  lien  and  mortgage  on  said  real  estate,  and 
that  the  same  now  stands  hypothecated  in  law  for  the  payment  of  his  judgment, 
the  interest  thereon,  and  costs  of  suit. 

The  defendant's  answer,  admitting  the  purchase  as  alleged,  contains  a  special 
averment,  that  at  the  time  the  plaintiff  pretends  to  have  acquired  the  mortgage 
and  lien,  he  was  well  aware  that  he,  defendant,  had  become  the  bona  fide  pur- 
chaser and  owner  of  said  property,  for  a  valuable  consideration,  and  that  it  is  in 
bad  faith  on  the  part  of  the  plaintiff,  to  attempt  to  exercise  the  lien  claimed  in  his 
petition.  The  answer  contains  a  further  averment,  that  the  non-registry  of  the 
act  of  sale  was  in  consequence  of  the  neglect  of  duty  of  the  notary  before  whom 
it  was  passed,  and  calls  in  warranty  the  notary,  and  the  sureties  on  his  bond,  and 
prays  for  judgment  over  against  them,  in  soUdo,  in  the  event  of  the  plaintiff  ob- 
taining judgment  against  him. 

Upon  the  issues  thus  presented  by  the  pleadings,  there  was  a  judgment  in  favor 
of  the  plaintiff,  and  a  judgment  dismissing  the  call  in  warranty,  from  which  the 
defendant  has  appealed. 

Before  considering  the  case  on  the  merits,  it  may  be  observed  that  the  reality 
&nd  good  faith  of  the  sale  from  Cruse  to  the  defendant,  are  not  put  at  issue  by 
the  pleadings,  nor  called  in  question  upon  the  evidence. 

For  the  purpose  of  proving  the  fact  of  knowledge  alleged  in  the  answer,  the 
defendant  propounded  interrogatories  on  facts  and  articles  to  the  plaintiff,  who 
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SwAjr  answered  the  second  interrogatory  as  follows  :  "  I  have  heard  it  said  that  3ioore 

MooRir.  claimeSd  this  property ;  at  what  time  I  heard  this,  I  do  not  recollect,  bat  it  wa^ 
about  the  time  that  a  case  was  pending  between  Jofinson  and  Cru$e,  and  tbc 
property  was  in  the  hands  of  the  Sheriff,  so  I  understood,  at  the  time  I  beard  this 
report,  I  did  not  believe  it.  I  have  no  recollection  that  I  knew  this  previous  to 
tlie  2d  of  February,  1856.  I  have  no  recollection  that  I  was  informed  of  this  ao- 
terior  to  the  month  of  February,  1856." 

This  answer  is  ambiguous  as  to  the  date  at  which  the  plaintiff  received  notice 
of  the  defendant's  claim  or  title ;  but  by  reference  to  the  suit  of  Johnson  v.  Cnise, 
mentioned  in  the  answer,  we  find  that  suit  was  commenced  on  the  14th  of  Jann- 
ary,  1854,  and  the  property  was  in  possession  of  the  Sheriff,  under  a  seizure,  on 
the  8th  of  December,  1855,  nearly  two  months  prior  to  the  registry  of  the  plain- 
tiff's judgment,  which  was  by  confession  subsequent  to  the  seizure  by  the  Sheriff; 
and  we  also  find,  by  reference  to  the  suit  of  the  defendant,  Moore,  v.  Hvfi^, 
Sheriffj  that  he  had  judicially  claimed,  and  that  the  Sheriff  had  been  eDJoinoI 
from  selling  the  property  now  in  dispute,  prior  to  the  registry  of  the  plaintiff's 
judgment,  on  the  ground  of  the  defendant's  ownership  of  the  property  seized. 
And  as  the  plaintiff  has  referred  in  his  answer  to  the  suit  of  Johnson  v.  Cruse, 
and  the  seizure  of  the  Sheriff,  as  facts  or  circumstances  fixing  the  date  at  which 
he  heard  it  said  that  the  property  was  claimed  by  defendant,  it  is  reasonable  to 
presume,  that  he  heard  of  the  defendant's  claim  prior  to  the  registry  of  his  judg- 
ment on  the  2d  of  February,  1856.  His  want  of  recollection  is  not  a  negatioD 
of  the  fact,  which  is  rendered  reasonably  certain  by  the  circumstances  to  which 
he  referred  in  his  answer.  His  want  of  belief  did  not  impair  the  effect  of  the 
notice  which  he  received  of  the  defendant's  title. 

There  are  but  two  modes  in  which  persons  not  present  can  acquire  a  knowledge 
of  an  unrecorded  sale  of  real  estate :  first,  by  information  from  others  of  the  fact 
and  secondly,  by  an  examination  or  inspection  of  the  act  of  sale  itself.  Whether 
the  information  is  received  from  hearsay,  or  from  inspection,  the  party  may  wefl 
be  said  to  have  a  knowledge  of  the  sale.  Indeed,  it  is  almost  universally  the 
case,  that  knowledge  of  an  unrecorded  title,  or  claim,  is  acquired  from  informa- 
tion, or  heai^ay,  and  if  the  plaintiff  could  free  himself  from  the  legal  effects  of 
notice,  or  knowledge  of  an  unrecorded  title,  by  saying,  that  he  did  not  bdiem  it, 
although  he  had  heard  it,  then  there  would  be  but  one  mode  by  which  his  knowl- 
edge of  the  fact  could  be  established,  and  that  is,  by  evidence  of  his  inspection  of 
the  act  itself.  This  would  be  tantamount  to  holding  that  knowledge  of  the  exis- 
tence of  a  sale,  not  derived  from  the  registry  of  the  act,  is  without  any  legal  ef- 
fect. For  a  party  who  does  not  believe  what  he  hears  touching  an  unrecorded 
claim,  or  title  to  real  estate,  may  decline  to  inspect  the  act  of  sale,  and  thus  put 
himself  beyond  the  reach  of  all  notice  of  title,  except  that  which  results  from  the 
registry  of  the  act  itself.  The  plaintiff  was  informed  of  a  fact  which  was  trae, 
and  evidenced  by  a  notarial  act — but  without  any  inquiry  or  investigation  on  his 
part,  says,  that  he  did  not  believe  it.  How,  then,  could  notice  of  defendant's  title 
have  been  brought  home  to  him,  except  by  registry,  as  he  declined  to  inspect  the 
act  of  sale,  if  it  be  true  that  his  incredulity  freed  him  from  the  legal  effect  of  his 
knowledge  of  title  derived  from  other  persons  ? 

It  has  been  held,  that  actual  knowledge  of  a  prior  unrecorded  title,  is  equiva- 
lent to  notice  resulting  from  the  registry  of  the  act,  from  whatever  source  such 
knowledge  may  have  been  derived.  Splane  v.  Mitdidtree,  2  An.  265.  It  is  well 
settled,  that  the  formality  of  recording  is  for  the  purpose  of  giving  notice  to  indi- 
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viduals,  and  that  if  a  party  have  knowledge  of  that  of  which  it  is  the  purpose  of  Swas 
the  law  to  notify  him,  by  causing  an  act  or  instrument  to  be  recorded,  the  effect  k^omi. 
is  the  same,  and  he  is  as  much  bound  by  his  knowledge,  as  if  his  information  were 
derived  from  an  inspection  of  the  record.  Planters'  Bank  v.  AUard,  8  N.  S,  144 ; 
Rachal  v.  Normant,  6  R.  88  ;  Robinett  v.  Compton,  2  An.  846.  In  the  cases  of 
Crear  v.  Sowles,  2  An,  598,  and  of  Toulane  v.  Levinson,  ibid  788,  on  which  the 
plaintiff's  counsel  relies  as  establishing  a  contrary  doctrine,  there  was  no  proof  in 
either  case,  that  the  creditor  of  the  vendor  had  any  knowledge  or  notice  at  the 
time  he  acquired  his  right  of  mortgage  in  the  one  case,  by  the  registry  of  hia 
judgment,  or  his  right  of  privilege  in  the  other,  by  the  levy  of  his  attachment, 
that  the  property  of  his  debtor  had  been  sold,  and  they  are  not,  consequently,  ad- 
verse authority  to  the  cases  cited.  So  true  is  this,  that  Chief  Justice  Eustis,  who 
delivered  the  opinion  of  the  court  in  the  case  of  Toulane  v.  Levinson^  and  Judge 
Rost,  who  delivered  the  opinion  in  the  case  of  Crear  v.  Sowles,  concurred  in  the 
decision  of  the  case  of  Splane  v.  Mitcheltreej  which  declared  the  doctrine  of  notice 
in  relation  to  conveyances  of  real  property  to  be  a  principle  in  the.  jurisprudence 
of  this  State. 

It  is  however  contended,  that  the  doctrine  of  notice  does  not  apply  to  creditors. 
In  the  case  of  the  Planters'  Bank  v.  Allard,  8  N.  S.,  which  is  a  leading  case  on 
the  subject,  the  doctrine  was  fully  considered,  and  it  was  declared  to  be  a  settled 
rule,  that  actual  knowledge  is  equivalent  to  notice  resulting  from  registry.  And 
after  reviewing  the  decisions  of  the  court  announcing  the  same  doctrine,  under 
the  old  Code,  Judge  Martin  says  :  "  These  last  decisions  in  construction  of  the 
old  Code  have  not  escaped  the  attention  of  the  Legislature,  and  the  spirit  of  them 
has  been  incorporated  in  Art.  2242  of  the  new  Code."  In  the  case  of  Martinez  v. 
LaytOHj  4  N.  S.  368,  referred  to  by  Judge  Martin,  as  a  decision  under  the 
old  Code,  it  had  been  expressly  decided  that  the  doctrine  of  notice  applied  to 
creditors. 

Article  2242  of  our  present  Code  is  in  these  words  :  "  Sales  or  exchanges  of 
real  property  and  slaves,  by  instruments  made  under  private  signature,  are  valid 
against  bona  fide  purchasers  and  creditors^  only  from  the  day  on  which  they  are 
registered  in  the  office  of  a  notary,  or  from  the  time  of  the  actual  delivery  of  the 
thing  sold  or  exchanged." 

This  Article  of  the  Code,  so  far  as  it  establishes  the  doctrine  of  notice,  was 
not  repealed  by  the  Act  of  1855,  "  relative  to  registry,"  nor  by  the  Act  "creating 
a  Register  of  Conveyances  for  the  Parish  of  Orleans,"  because  the  repealing 
clause  in  each  of  said  acts  excepts  what  is  contained  in  the  Civil  Code  on  the 
same  subject-matter.    See  Acts  1885,  pp.  335,  345. 

If  Judge  Martin  and  his  colleagues  were  right  in  the  conclusion,  that  the  Legis- 
lature had  established  the  doctrine  of  notice  by  the  enactment  of  Art.  2242  of 
the  Code,  then  it  follows,  as  a  necessary  consequence,  that  creditors  are  as  much 
bound  by  actual  knowledge  of  a  prior  unrecorded  title,  as  subsequent  purcha.«<cra 
are, — for  so  the  Legislature  has  expressly  declared,  and  by  the  force  of  its  will, 
has  put  the  question  beyond  the  reach  of  opinion  or  argument.  But  if  these 
learned  Judges  were  in  error,  and  Art.  2242  be  repealed^  it  remains  to  consider 
whether  there  be  any  decision  of  this  court  against  the  doctrine,  as  applicable  to 
creditors,  and  if  not,  whether  the  doctrine  is  well  founded  in  principle.  The  cases 
of  Crear  v.  Sowles,  2  An.  598,  of  Toulane  v.  Levinson,  ibid  788,  of  Williams  v. 
Hogan,  2  La.  125,  of  McManus  v.  Jewett,  6  La.  541,  oi  Mary  v.  Lampre,  6  R. 
314,  and  of  Poydras  v.  Laurans,  6  An.  772,  decisions  cited  against  the  doctrine, 
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Swia  are  but  declaratory  of  our  registry  laws,  as  they  are  found  in  the  statute  boob, 
Moon  the  last  case  deciding  that  possession  is  not  evidence  of  a  sale  not  recorded.  In  none 
of  these  cases  were  there  allegations  and  proof  that  the  creditor  had  actual  knowl- 
edge of  the  vendee's  unrecorded  title,  before,  or  at  the  time  he  acquired  his  right 
of  mortgage,  or  privil^e.  It  is  true  that  the  didum  in  the  case  of  Toulane  v. 
Levinson  is  sufiSciently  strong  and  broad  to  expunge  from  our  jurisprudence  the 
whole  doctrine  of  notice  in  regard  to  purchasers  as  well  as  creditors,  and  that  the 
same  dictum  is  reiterated  in  the  case  of  Poydras  v.  Laurans,  but  this  dictum  wis 
not  necessary  to  the  decision  of  either  of  these  cases,  and  has  not,  therefore,  the 
effect  of  a  judicial  decision,  nor  the  force  of  authority.  Indeed,  one  half  of  the 
doctrine  announced  by  the  dictum  in  the  case  of  Toulane  t.  Levinson  was 
conceded,  in  the  case  of  Poydras  v.  Laurans^  to  be  against  the  decisions  of  this 
court. 

The  question  under  consideration  is  not,  whether  an  unrecorded  title  is  without 
effect  as  to  third  persons,  for  that  is  fully  admitted,  and  our  registry  laws  are  »> 
plain  on  the  subject,  that  argument  but  obscures  and  clouds  the  text— but  the 
question  is,  whether  actual  knowledge  of  an  unrecorded  titiey  on  the  part  of  a  credi- 
tor, is  equivalent  to  knowledge  or  notice  resulting  from  the  r^istry  of  the  actB,  for 
if  this  be  so,  then  the  act  of  sale  is,  in  the  eye  of  the  law,  a  rearrded  title,  in  rela- 
tion to  the  creditor  having  knowledge  of  its  existence.  As  this  question  has  not 
been  decided  in  any  of  the  cases  referred  to,  under  the  Code  of  1825,  or  the  Inf- 
lation subsequent  thereto,  nor  in  any  case  which  has  come  to  our  knowledge,  and 
as  the  dictum  of  a  Judge,  or  what  is  said  in  arguendo,  has  never  been  regarded 
as  having  the  force  and  effect  of  a  judicial  decision,  the  question  is,  therefore,  an 
open  one,  and  has  to  be  considered  and  decided  on  legal  principles. 

We  find  that  creditors  and  purchasers  are  put  on  the  same  footing  by  oar  r^is- 
try  laws,  whether  contained  in  the  Civil  Code,  or  in  the  Session  Acts  of  the 
L^slature.  We  find  that  an  unrecorded  title  is  without  effect  as  to  purchasers, 
as  well  as  creditors,  and  that  a  recorded  title  takes  effect  from  the  day  of  registTT 
against  creditors  as  well  as  purchasers,  and  that,  consequently,  the  law  has  made 
no  distinction  between  them  as  to  the  effect  of  notice,  or  knowledge,  derived  froio 
the  registry  of  an  act  of  sale,  or  mortgage.  Why  should  the  courts  make  a  dif- 
ference between  them,  when  the  Legislature  has  made  none?  Cannot  a  creditor 
commit  a  fraud  on  the  rights  of  a  vendee,  as  well  as  a  purchaser,  and  is  not  the 
former  bound  by  the  obligations  of  good  faith,  as  well  as  the  latter?  If  a  credi- 
tor witnesses  an  act  of  sale,  and  afterwards  acquires  from  the  vendor  a  special 
mortgage  on  the  property  sold,  and  attempts  to  enforce  it  by  virtue  of  a  prior 
registry,  against  the  property  in  }rhe  hands  of  the  vendee,  does  he  not  thereby 
commit  an  act  of  fraud  on  the  rights  of  the  vendee  ?  If  a  creditor  is  present  when 
an  act  of  sale  is  passed,  and  afterwards  obtains  a  confession  of  judgment  from 
the  vendor,  and  causes  his  judgment  to  be  registered  before  the  act  of  sale  is  re- 
corded, and  subjects  the  property  to  the  payment  of  his  judgment,  does  he  not 
thereby  perpetrate  a  fraud  upon  the  rights  of  the  vendee?  If  a  creditor  has  so- 
tual  knowledge  of  a  sale,  from  whatever  source  derived,  and  afterwards  goes  to 
the  vendor,  and  acquires  a  special  mortgage  on  the  property,  or  obtains  a  cooies- 
sion  of  judgment,  and  records  the  former,  or  registers  the  latter,  before  the  act  of 
sale  is  recorded,  and  claims  a  right  of  mortgage  on  the  property,  does  he  not  like, 
wise  commit  an  act  of  fraud  on  the  rights  of  the  vendee  ?  If  the  doctrine  of  no- 
tice is  not  applicable  to  the  creditor,  he  may  do  any  or  all  of  these  acts,  which 
have  been  held  to  be  fraudulent,  and  without  efifect,  as  to  the  vendee,  in  the  case 
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of  a  parchaaer,  who  stands  on  the  same  footing  with  the  creditor,  in  relation  to         Swam 

the  registry  laws.  Moorb 

Bat,  it  may  be  said,  that  the  want  of  good  faith  on  the  part  of  a  creditor,  in 
these  instances,  would  prevent  him  from  availing  himself  of  the  non-registry  of 
the  vendee's  title.  If  so,  then  the  same  reasons  which  have  induced  the  court  to 
apply  the  doctrine  of  notice  to  a  purchaser,  exist  in  lull  force  against  a  creditor. 
For,  if  the  creditor  is  in  bad  faith,  what  is  it  that  constitutes  his  bad  faith  ?  It  is 
certainly  his  knowledge  of  the  vendee's  unrecorded  title,  because  if  the  mortgage 
were  acquired  without  knowledge,  or  notice,  it  would  be  a  legal  right  under  the 
registry  laws,  which  could  be  enforced  in  good  faith.  His  knowledge,  therefore, 
of  the  unrecorded  sale  necessarily  constitutes  his  bad  faith — which  knowledge  is 
all  he  could  derive  from  the  registry  of  the  act,  and  which  is  the  whole  object  of 
the  law  In  requiring  the  act  to  be  recorded,  and  he  therefore  stands  with  a  pur- 
chaser upon  the  same  grounds,  in  relation  to  the  vendee,  whether  his  knowledge 
be  derived  from  registry,  or  from  other  sources,  and  the  same  law,  and  the  same 
reasons  which  have  induced  the  courts  to  apply  the  doctrine  of  notice  to  a  pur'- 
chaser,  exist  in  full  force  against  him. 

The  right  to  purchase  property  and  to  record  the  title,  is  not  less  absolute  on 
the  part  of  a  purchaser,  than  the  right  on  the  part  of  the  creditor  to  sue,  and 
cause  his  judgment  to  be  registered ;  and  the  former  could  with  as  much  legal 
propriety  urge  his  right  to  purchase,  as  a  reason  why  the  doctrine  of  notice  should 
not  be  applied  to  him,  as  the  latter  could  his  right  to  sue,  and  to  cause  his  judg- 
ment to  be  recorded ;  and  therefore,  no  distinction  can  be  made  between  them  on 
this  ground. 

The  maxim  of  our  law,  that  the  property  of  the  debtor  is  the  common  pledge 
of  his  creditors,  does  not  affect  the  question,  because  a  sale  in  good  faith  is  as 
valid  and  binding,  under  the  registry  laws,  against  creditors,  as  purchasers,  and 
whenever  notice,  under  these  laws,  is  binding  on  purchasers,  it  is  also  made  bind- 
ing on  creditors. 

If,  on  the  other  hand,  it  be  said  that  a  creditor,  with  actual  knowledge  of  an 
unrecorded  title,  may  acquire  a  special  mortgage,  or  obtain  a  confession  of  judg- 
ment, from  the  vendor,  and  by  virtue  of  a  prior  registry,  subject  the  property  to 
the  payment  of  his  debt,  the  consequences  of  such  a  position  would  be  these  :  al- 
though the  Legislature  has  enacted  a  registry  law  which  places  creditors  and  pur- 
c/iasers  on  the  same  footing  of  equality,  as  to  the  fonnality  of  the  registry  of  acts 
of  sale  and  mortgage,  and  as  to  the  effect  of  the  notice  resulting  therefrom,  and 
has,  in  plain  and  unambiguous  language,  declared  that  a  registry  of  title  as  to 
purchasers,  shall  be  valid  as  to  creditors,  yet  the  law  of  registry  applicable  to  pur- 
chasers is  different  from  the  law  of  registry  applicable  to  creditors ;  that  pur- 
chasers are  bound  by  their  actual  knowledge  of  title,  from  whatever  source  de- 
rived, and,  consequently,  bound  by  the  obligations  of  good  faith,  but  that  credi- 
tors are  not.  The  first  of  these  consequences,  is  a  disregard  of  the  legislative 
will,  which  places  creditors  and  purchasers  on  a  footing  of  perfect  equality  as  to 
the  effect  of  notice  resulting  from  registry.  The  second  consequence  is  at  war 
with  the  first  element  of  jurisprudence,  which  is,  that  all  men  should  live  honestly. 
If  it  is  dishonest  for  a  purchaser,  with  knowledge  of  the  vendee's  title,  to  defraud 
him  by  a  subsequent  purchase,  it  is  equally  dishonest  for  a  creditor  with  knowl- 
edge to  acquire  and  enforce  a  mortgage  on  property  whicfi  he  knows  does  not  be- 
long to  his  debtor. 

Hence  we  conclude,  that  as  the  law  has  made  no  distinction  between  these  two 
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^  swAjr         classes  of  persons,  as  to  the  character  and  effect  of  notice  resulting  from  registry, 

^  Moors.        none  can  be  made  on  principle ;  and  that,  if  the  doctrine  is  applicable  to  the  one, 

it  is  applicable  to  the  other. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment,  as  betveen 
plaintiff  and  defendant,  be  reversed ;  and  it  is  now  ordered,  adjudged  and  decreed, 
that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both  courts.  And  it 
is  further  ordered  and  decreed,  that  the  judgment  dismissing  the  call  in  warrantj 
be  affirmed  with  costs. 

Merrick,  C.  J.,  dissenting.  The  proof  in  this  case  is  very  far  from  showing, 
ill  my  opinion,  that  the  plaintiff  had  knowledge  of  a  mh  from  Crus^  to  JIfoore, 
prior  to  the  recording  of  his  judgment.  He  says,  he  heard  that  Mwrrt  claimed 
the  property,  but  he  did  not  believe  the  report.  So,  too,  as  to  the  time ;  the 
property  was  under  seizure  for  some  months,  and  it  might  have  been  long  after 
the  mortgage  was  recorded,  that  Swan  heard  the  rumor.  But  as  my  colleainies 
have  found  the  facts  adversly  to  the  plaintiff  on  this  branch  of  the  case,  I  advert 
to  it  only  to  show,  that  I  do  not  think  the  plaintiff  can  be  charged  with  a  want 
of  good  faith  in  pursuing  the  remedies  which  the  law  has  given  him.  Crvait  was 
the  debtor  of  plaintiff  for  work  and  labor,  much  of  which  was  done  and  funiishd 
prior  to  the  act  of  sale  from  Ctmm  to  Moore,  There  is,  therefore,  just  as  mnck 
reason  to  charge  Moore  with  having  bought  to  defraud  creditors,  as  to  charge 
Swan  with  an  intention  of  defrauding  Moore,  and  I  see  no  reason  to  charge  either 
with  bad  faith.  They  are  innocent  persons,  each  endeavoring  to  avoid  a  loesL 
Swan  seeks  to  render  the  property  which  his  debtor  held,  when  he  furni^ed  bim 
with  the  work  and  labor,  liable  for  his  debt.  Moore  seeks  to  withdraw  this  pro- 
perty from  the  creditor  to  whom  the  law  had  given  a  sort  of  pledge,  by  Artides 
3149  and  3150  C.  C,  and  claim  it  as  his  own.  Moore's  money  never  went  into 
Swan's  hands,  tlicrefore,  nothing  estops  Stean  from  pursuing  his  legal  remedies 
and  making  that  property,  (on  the  faith  of  which  the  credit  may  be  supposed  to 
have  been  given,)  responsible  for  his  debt. 

In  the  further  consideration  of  the  case,  I  shall  consider  bs  proven,  as  my  col- 
leagues have  done,  that  Swan  had  heard  of  Moore's  claim  upon  the  property  be- 
fore he  recorded  his  judgment.  That  Swan  had  seen  the  act  of  sale,  or  had  aoj 
certain  information  of  its  contents,  I  do  not  hear  contended. 

It  is  supposed  by  a  majority  of  this  court,  that  the  case  is  controlled  by  Art 
2242  of  the  Civil  Code,  and  some  decisions  under  it.  The  Article  is  under  the 
title,  Op  Acts  u^der  private  signature.    It  is  in  these  words  : 

"  Art.  2242.  Sales  or  exchanges  of  real  property  and  slaves,  by  instruments 
under  private  signature,  are  valid  against  bona  fide  purchasers  and  creditors  only 
from  the  day  on  which  they  are  registered  in  the  office  of  a  notarif,  or  from  the 
time  of  the  actual  delivery  of  the  thing  sold  or  delivered." 

If  this  Article  of  the  Code  wafl  the  only  law  on  the  subject,  as  it  was  con- 
Bidered  at  the  time  when  the  decisions  cited  were  rendered,  there  would  be  no 
reason  to  depart  from  them.  But  as  the  law  itself  has  been  radically  changed, 
and  new  provisions  and  requirements  added,  and  as  the  same  court  which  ren- 
dered the  decisions  relied  on,  followed  the  new  law,  it  seems  to  me  no  longer  an 
open  question.  Indeed,  I  cannot  see  how  the  lawgiver  can  use  more  positive 
language  in  his  enactments,  or  the  courts  could  show  a  more  willing  obedience  io 
his  requirements. 

The  law  with  regard  to  the  parish  of  Orleans,  under  the  title  of  Registrf  of 
Conveyances  for  the  parish  of  Orleans,  deelares,  sec.  27,  that "  Acts,  whether 
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tliey  are  passed  before  a  notary  public  or  otherwise,  shall  have  no  effect  against         swax 
third  persons,  but  from  the  day  of  being  registered."    Acts  of  1855,  p.  345.  Uoobk, 

By  another  Act,  a  similar  provision  is  extended  to  the  country. 

"  Sec.  14.  It  shall  be  the  duty  of  the  Recorder  to  endorse  on  the  back  of  each 
act  transmitted  to  him,  the  time  it  was  received  by  him,  and  to  record  the  same 
without  delay,  in  the  order  in  which  they  were  received ;  and  such  acts  shall  have 
effect  against  third  persons  only  from  the  date  of  their  being  deposited  in  the  of- 
fice of  the  parish  Recordei^s." 

Then,  under  the  head  of  registry,  the  lawgiver  says  generally  : 

"  Section  1.  That  no  notarial  act  concerning  immovable  property,  shall  have 
any  effect  against  third  persons,  until  the  same  shall  have  been  recorded  in  the 
office  of  the  parish  Recorder  or  Roister  of  Conveyance  of  the  parish  where  such 
immovable  property  is  situated." 

And  in  the  last  paragraph  of  the  second  section  of  the  same  Act,  it  is  de- 
clared, that : 

"  All  sales,  contracts  and  judgments,  which  shaU  not  be  so  recorded,  shall  be 
UTTBRLY  NULL  AND  VOID,  exccpt  bctwccn  the  parties  thereto.  The  recording 
may  be  made  at  any  time,  but  shall  only  effect  third  persons  from  the  time  of  re- 
cording."   Acts  of  1855,  p.  335. 

This  is  the  last  expression  of  the  legislative  will  upon  the  subject,  and  it  is 
clear,  precise,  and  contatris  no  exception  or  qualificatiori. 

To  me,  the  argument  by  which  it  is  sought  to  be  proved,  that  this  last  expres- 
sion of  the  sovereign  will  is  not  obligatory  and  binding  to  its  full  extent,  seems 
liable  to  many  objections. 

If  I  ask,  did  not  the  Legislature  have  the  power  to  pass  this  law  ?  The  an- 
swer from  every  quarter  is,  it  did  have  the  power.  If  I  ask  again,  are  not  the 
precise,  positive,  and  stringent  provisions  of  this  law,  the  will  of  the  lawgiver  ? 
There  can,  it  seems  to  me,  be  but  one  answer :  He  would  not  have  taken  the 
pains  to  have  expressed  his  will  with  such  minuteness  and  enforced  it  by  reitera- 
tion in  other  Acts,  unless  such  had  really  been  his  will.  As  the  lawgiver  has  the 
power,  and  such  is  his  will ;  what  is  it,  but  the  law  ? 

But  it  is  said,  the  repealing  clause  of  these  statutes  of  1855,  does  not  repeal 
Article  2242  of  the  Civil  Code.  To  this  I  reply,  that  it  is  not  important  to  the 
decision  of  this  case  to  decide,  whether  these  Acts  did  or  did  not  repeal  the  Art. 
2242,  for  they  are  on  a  different  subject  Art.  2242  relates  to  the  registry  of 
€icts  under  private  signature  before  the  notary,  doubtless  in  order  to  assure  their 
dates. 

These  statutes  are  passed  in  order  to  give  certainty,  and  publicity  and  perpe- 
tuity, to  titles  to  real  estate,  and  to  furnish  authentic  evidence  thereof,  and  the 
registry  of  all  acts  notarial  or  under  private  signature,  is  to  be  made  before  the 
liegister  or  Recorder,  and  this  difference  must  have  been  adjudged  to  exist,  or  the 
Act  of  1810  could  not  have  been  held  to  survive  the  repealing  Act  of  1828. 

Again,  these  statutes  of  1855,  are  but  a  reenactment  of  the  Acts  of  1810  and 
1827  (well  known  to  the  profession).  According  to  the  decision  in  the  Holmes 
and  JViltz'  case,  their  reenactment  cannot  be  considered  as  destroying  their  for- 
mer effect,  and  consequently  their  influence  upon  the  Code. 

But  the  repealing  clause  cannot  bear  the  construction  contended  for.  It  is  in 
these  words,  viz :  **  That  all  laws  contrary  to  the  provisions  of  this  Act,  and  all 
laws  on  the  same  subject-matter,  except  what  is  contained  in  the  Civil  Code  and 
Code  of  Practice,  be  repealed." 
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^  SwA9r  What  is  the  object  of  a  repooliDg  clause  ?    Is  it  not  to  abrogate  all  provisions 

HooBK.        of  law  inconsistent  with  the  newly  declared  will  of  the  sovereign  power?   Is  it 

y  to  do  the  strange  and  inconsistent  office  of  declaring  the  statute  just  enacted  re- 

/  pealed  by  a  former  law  ?    Are  the  statutes  of  1855  repealed  by  laws  passed  m 

1825? 

All  subjects  are  presumed  to  know  the  law.  Much  more,  therefore,  must  the 
lawgiver  be  presumed  to  know  what  he  has  previously  prescribed  as  a  rale  of 
action,  and  it  must  be  held,  that  the  Legislature  knew  the  provisions  of  the  Civil 
Code  and  Code  of  Practice,  which  it  had  enacted  and  caused  to  be  promulgated 
It  did  not,  therefore,  solemnly  exert  the  sovereign  power  to  do  an  act  which  it 
knew  would  be  entirely  nugatory,  or,  in  its  own  language,  tUUrly  null  and  void, 
because  in  conflict  with  other  inconsistent  provisions  of  the  ancient  law  whidi  it 
then  and  there  determined  to  declare  should  stand. 

The  repealing  clause  is  what  it  purports  to  be,  a  repeal.  It  repeals  all  laws 
inconsistent  It  goes  further,  it  repeals  all  laws  on  the  same  svbJHt-^natter,  ei- 
ccpt  what  are  contained  in  the  Civil  Code  and  Code  of  Practice.  If  the  Jndg? 
finds  anything  inconsistent  with  this  new  expression  of  the  leg^ative  will  any- 
where, he  must  declare  it  repealed,  because  lex  posterior  derogat  priori  And  Ik 
is  not  to  r^ard  anything  on  the  same  subject-matter  unless  he  shaU  find  it  in  the 
Civil  Code  and  Code  of  Practice. 

Having  thus  shown,  as  I  think,  that  the  new  statutes  are  in  force,  or,  in  oUkf 
words,  not  repealed  by  the  ancient  laws,  I  now  proceed  to  show  that  these  Eta- 
tutcs,  before  they  were  reenacted  in  1855,  were  repeatedly  recognized  as  the  law 
by  this  court,  and  carried  into  effect.  It  is  sufficient  for  the  purposes  of  ibis 
opinion  to  show  that  they  have  been  so  regarded  by  this  court,  and  if  it  has  made 
one  exception,  it  only  proves  the  rule  and  does  not  weaken  the  present  case. 

The  exception  admitted  by  the  court  is  the  solitary  case,  where  the  condact  of 
a  subsequent  vendee,  who  has  recorded  his  deed  before  a  former  vendee,  has  bees 
fraudulent.  Here  the  courts  deprive  him  of  the  advantage  gained  by  his  frand, 
probably  on  the  ground  that  a  party  ought  not  to  be  permitted  to  avail  himeeif 
of  a  statute  made  to  prevent  fraud,  in  order  to  commit  a  fraud.  See  Splane  r. 
Micfieltree,  2  An.  265. 

Xot  long  after  the  Act  of  1827  was  passed,  the  same  court,  which  had  decided 
the  cases  of  Martinez  v.  Layion,  4  N.  S.  and  Planters'  Bank  v.  AUard,  8  N.  S., 
gave  effect  to  the  latter  statute,  notwithstanding  the  previous  decisions,  and  bdd 
that  an  attachment  by  a  creditor,  defeated  a  sale  which  had  been  made  the  pre- 
ceding day  by  the  debtor,  to  a  third  person,  but  not  recorded.  Williams  v.  Hn- 
ganj  4  L.  R.  125.  This  doctrine  was  reaffirmed  in  McManus  v.  Jewett,  6  La.  541. 
In  the  case  of  Brassac  v.  Ducros,  6  Rob.  338,  it  was  held,  that  the  sale  of  pro- 
perty of  the  community  by  the  husband  could  not  bind  the  wife  who  subsequently 
renounced  the  community ;  that  she  was  a  third  party  and  stood  in  the  position  of 
a  creditor,  and  could  only  be  bound  by  the  registry  of  the  act  executed  by  her 
husband.  The  doctrine  of  this  case  was  admitted  in  the  case  of  Stockton  y^  Bris- 
coey  1  An.  249. 

In  the  case  of  Many  v.  Lampre,  6  Rob.  314,  the  statute  of  1827  was  a^in 
considered,  and  enforced  against  a  vendee  with  a  recorded  title,  his  vendor's  deed 
not  having  been  recorded  prior  to  the  judgment.  This  last  case  has  been  over- 
ruled by  the  case  of  Stockton  v.  Briscoe,  1  An.  249,  so  fiar  as  it  applies  to  a  case 
where  the  junior  title  is  recorded,  but  not  as  to  the  necessity  of  prodacinsr  ft  ^ 
corded  title  to  some  of  the  vendees. 
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court  declares,  in  effect,  that  no  case  of  notica  can  be  made  out  against  an  attach-         KoorbJ 
ing  creditor,  equal  to  registry,  and,  notwithstanding  the  notice,  they  maintained 
the  attachment    2  An.  598. 

In  the  case  of  Tulane  v.  Levinsotiy  the  court  says  : 

"  It  is  in  evidence  that  plaintiff  *s  attorney  b3rore  the  issuing  of  the  fijri  facias^ 
undar  which  thsy  bscame  purchasers,  was  apprised  of  the  existence  of  the  act  of 
sale  to  Bartlette,  and  of  its  hzmi;  recorJai  in  the  mortga^o  o!Bee  ;  but  that  on 
finding  no  record  of  it  in  the  office  of  the  parish  Judge,  he  had  the  lot  seized  and 
bought  in  for  his  clients,  the  plalntifTs.  As  we  consider  the  right  of  the  plain- 
tiffs to  have  the  ppop3rty  sold  to  satisfy  thsir  d^bt,  paramount  to  that  of  the  de- 
fendant, under  his  unrecorded  dc3d,  by  virtus  of  their  recordad  judgment,  we  do 
not  know  how  that  right  can  be  impairei  by  this  knowledge  on  part  of  the  at- 
tornsy.  The  theory,  that  notice  is  equivalent  to  registry  in  relation  to  convey- 
ances of  reaV  propsrty,  we  do  not  understand  to  have  been  adopted  in  our  juris- 
prudence. The  subject  is  one  of  great  interest,  and  by  no  means  free  from  dif- 
ficulty." 2  An.  789  ;  1  An.  80  ;  2  An  316  ;  see  also  4  Rob.  7  ;  2  Rob.  379  ; 
and  2  An.  610. 

The  doctrine  of  registry  was  again  considared  in  the  case  of  Poydras  v.  Lau- 
ram,  6  An.  772,  and  here  Chief  Justice  Eustis,  remarking  upon  the  case  before 
him, says : 

••  The  counsel  for  the  plaintiff  has  urged  to  the  court  the  rule  which  obtains  in 
England  and  most  of  the  United  States,  that  notice  to  a  party  constitutes  such 
an  equity  as  entitles  him  to  protection.  The  statutes  of  England  relating  to  the 
registry  laws,  which  apply  to  certain  counties  only,  as  well  as  those  of  several  of 
the  States,  are  not  similar  to  ours  on  the  same  subject.  The  decisions  under  those 
statutes,  as  to  what  will  serve  the  holder  of  an  unregistered  deei,  forms  no  part 
of  our  jurisprudence.  Nor  has  the  doctrine  ever  been  recognized  by  this  court, 
that  possession  under  an  act  of  sale,  not  recorded,  was  sufficient  evidence  of  no- 
tice to  creditors  and  subsequent  purchasers  to  defeat  the  operation  of  the  registry 
laws.  In  the  case  of  Toulane  v.  Levinson,  2  An.  789,  we  said :  *  The  theory  that 
notice  is  equivalent  to  registry,  in  relation  to  conveyance  of  real  property,  we  do 
not  understand  to  have  been  adopted  in  our  jurisprudence.' "  "  The  subject," 
continues  the  Chief  Justice,  "  has  been  several  times  under  consideration,  and  the 
difficulties  attending  every  mode  in  which  laws  of  that  description  have  been 
carried  into  effect,  in  different  countries,  have  been  examined  and  weighed.  The 
only  cases  in  which  there  has  been  any  exception  to  the  effect  of  the  registry  of 
conveyances,  are  those  of  gross  fraud  on  the  part  of  purchasers."  Splane  v. 
Micheltree,  2  An.  265  ;  McGUl  v.  McGill,  4  An.  269. 

After  these  repeated  decisions  of  the  court,  it  would  seem  needlees  to  quote 
further  authorities. 

All  I  can  say  is,  here  are  the  statutes  which  are  absolute,  and  there  are  the 
decisions  recognizing  their  binding  force.  Why  should  we  not  follow  them  ? 
Bee  also  BuUard  &  Currys  Dig.  p.  603,  and  Armstrong  v.  Wkite,  10  An.  609. 
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M.  Brown  &  Co.  et  als.  v.  V.  Duplessis  and  Cmr  of  New  OnLEAirs. 

The  streets  of  an  iocorporeted  city  are  destined  for  public  use,  bat  not  for  a  partiailar  mode  of  pob- 
lie  use. 

Itae  city  of  New  Orleans  bas  tbe  rigbt  to  sell  tbe  right  of  way  in  the  streets  to  private  Individuals,  for 
a  specified  time,  with  the  privilege  of  laying  rails  and  running  horse  cars  over  them,  aooordicg  to  a 
tariff  to  be  fixed  by  the  Common  Oonncil ;  this  right  is  conferred  upon  the  city  by  the  Act  inoorpo^ 
rating  it,  and  upon  all  incorporated  cities  or  towns  in  the  State,  by  the  Act  of  1865,  relative  to  Um 
organisation  of  corporatioos  for  worlds  of  public  improvement. 

APPEAL  from  the  Fifth  District  Coart  of  New  Orleans,  EggUston^  J. 
Koontz  d  Rosdius,  for  plaintifia  and  appellaots.    Michel  db  Dufow,  for 
defendants. 

CoLB,  J.  The  principal  question  in  this  case  is,  whether  the  corporation  of 
the  city  of  New  Orleans  has  the  power  to  sell  the  right  of  way  for  twenty  yean 
for  the  establishment  of  a  railroad  in  the  streets  of  the  city ;  the  cars  to  be  dmrs 
by  horses  or  males,  and  to  be  ran  as  often,  per  day  or  night,  as  the  contracton 
may  deem  proper,  bat  not  at  greater  intervals  than  every  ten  minates,  from 
daylight  until  ten  o'clock  P.  M.,  and  every  thirty  minates  from  ten  o'clock  ontil 
midnight. 

The  Comptroller,  in  parsaance  of  the  authority  vested  in  him  by  an  ordinance 
of  the  Common  Council  of  New  Orleans,  offered  the  right  of  way  for  sale. 

The  adjudication  was  arrested  by  an  injunction,  at  the  instance  of  the  plain- 
ti£&,  who  allege  themselves  to  be  owners  of  real  estate  in  the  city,  situate  on  the 
streets  through  which  the  railroads  are  to  be  laid  and  run. 

Plaintiff)  all^c  that  the  Common  Council  of  New  Orleans  is  without  autho- 
rity in  law  to  sell  or  lease  the  right  of  way  aforesaid,  because  said  rigbt  and  au- 
thority are  not  by  law  vested  in  the  Common  Council,  but  in  the  L^islature  of 
the  State  of  Louisiana. 

They  allege,  farther,  that  the  city  of  New  Orleans  has  not  the  right  to  lease 
said  right  of  way,  without  first  having  obtained  the  consent  of  the  property 
holders  on  said  streets. 

That  the  construction  of  said  railroad  track,  and  the  running  of  cars  upon  said 
road,  in  said  streets,  will  cause  their  property  to  depreciate  in  value  ;  and  fiu^ 
ther,  will  deprive  petitioners  and  others,  of  the  free  and  unreserved  use  of  open 
streets,  accessible  at  all  times  and  places,  for  vehicles  usually  traversing  the  pub- 
lic streets  of  New  Orleans,  and  will  create  and  maintain  an  obstruction  in  said 
streets  for  twenty  years. 

Petitioners  further  allege,  that  the  Common  Council  of  New  Orleans  is  not 
authorized  in  law  to  grant  said  right  of  way,  in  said  public  streets,  for  twenty 
years,  for  railroad  purposes,  to  the  exclusive  use  and  benefit  of  the  parties  who 
may  purchase  the  same,  because  said  acts  are  an  appropriation  of  a  portion  of 
the  public  streets  of  the  city  of  New  Orleans  for  private  uses,  which  is  illegal 
and  reprobated  by  law.  They  also  aver  that  the  ordinance  creates  an  obstinc- 
tion,  because  it  prescribes  that  on  certain  of  said  streets,  the  cars  shall  only  be 
allowed  to  run  in  one  direction,  and  never  in  the  other  direction. 

The  corporation  of  New  Orleans  took  a  rule  on  the  plaintifls  to  show  cause 
why  the  injunction  should  not  be  dissolved,  because  the  petition  exhibited  on  its 
face  no  grounds  for  the  issuance  of  the  writ. 
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Upon  the  trial  of  the  rale,  it  was  made  absobte,  and  the  injanction  was  dis*        browv 
solved.    Plaintiflb  have  appealed.  Dcpubbis. 

The  material  inquiry  in  the  decision  of  this  case  is,  what  are  the  rights  of 
plaintiffs  to  the  streets  of  New  Orleans ;  for  if  their  rights  are  not  disturbed, 
they  have  no  personal  gronnd  of  complaint. 

Streets,  public  walks  and  quays,  are  things  which  belong  in  common  to  all  the  . 
inhabitants  of  cities  and  other  places,  and  to  the  use  of  which  all  the  inhabitants 
of  a  city  or  other  place,  and  even  strangers  are  entitled  in  common.    C.  0.  449, 
444  and  445. 

Plaintiffii  cannot  then  claim  an  ezdnsiye  use  of  the  streets,  or  complain  if  their 
use  of  the  same  be  impeded  by  a  similar  use  of  the  streets  by  other  persons.  No 
citizen  is  empowered  to  demand  such  an  exclusive  use  of  the  streets,  as  will  free 
him  absolutely  from  inconvenience.  It  is  an  inconvenience  for  him  who  wishes 
to  take  an  airing  in  his  carriage,  to  be  impeded  by  omnibuses  and  drays ;  but  he 
cannot  exclude  them  from  the  use  of  the  streets. 

Each  citizen  is  entitled  to  the  use  of  the  streets  in  his  mode  of  conveyance, 
wheth^  in  a  carriage,  buggy,  cart,  or  on  a  dray,  but  he  cannot  complain  if  others 
adopt  a  mode  of  conveyance  different  from  his  own,  and  which  prevents  him  from 
traversing  the  streets  as  rapidly  as  he  might  otherwise  do. 

No  citizen  has  a  legal  right  to  complain  that  the  streets  are  used  by  other  citi- 
zens, in  a  peculiar  manner,  even  if  it  causes  him  a  little  inconvenience,  as  lon^  as 
he  himself  is  allowed  the  free  use  of  the  streets  in  his  peculiar  mode. 

The  streets  are  destined  for  public  use,  but  not  for  a  particular  mode  of  public 
use. 

If  the  city  of  New  Orleans  wished  to  expend  the  money  necessary  for  the  lay- 
ing of  rails  throughout  the  city,  for  the  purpose  of  permitting  all  who  wished  to 
run  their  own  cars  thereupon,  drawn  by  horses  or  mules,  no  one  could  complain, 
as  long  as  it  did  not  prevent  other  modes  of  traversing  the  streets,  for  traveling 
in  cars  on  rails  is  one  mode  of  using  public  streets,  and  there  is  no  reason  in  the 
nature  of  things  why  it  should  be  lawful  to  travel  in  a  carriage  or  gig  upon  the 
streets,  and  not  lawful  to  travel  in  a  car  upon  rails  fixed  in  the  streets,  but  not  so 
laid  as  to  prevent  the  use  of  the  streets  by  other  modes  of  conveyance. 

If  it  does  not  suit  the  public  coffers,  or  the  public  convenience,  that  the  city 
should  lay  rails  for  the  free  use  of  the  public,  it  follows  from  the  premises  that 
the  city  has  the  prerogative  of  selling  the  right  of  way  for  a  specified  time,  to 
one  or  more  persons,  who  shall  lay  rails  and  have  the  privilege  of  running  cars, 
drawn  by  horses  or  mules,  according  to  a  tariff  fixed  by  thd  Common  Council. 

The  selling  of  this  right  of  way  does  not  impede  citizens  from  using  the  streets 
in  any  other  mode  of  ordinary  conveyance ;  it  promotes  trade  and  commerce  ; 
unites  the  distant  parts  of  the  city,  and  benefits  the  health  of  citizens,  by  enab- 
ling them  to  have  their  residences  at  a  distance  from  the  crowded  thorough&res 
of  the  city. 

The  selling  of  this  right  of  way  is  not  an  alienation  or  appropriation  of  a 
portion  of  the  public  streets  for  private  uses,  any  more  than  the  licensing  of  om- 
nibuses or  hacks  for  a  specified  period,  is  an  alienation  or  appropriation  of  the 
public  streets. 

Property  holders  on  the  streets  through  which  the  proposed  railroads  shall  be 
constructed,  cannot  complain,  for  they  still  have  the  use  of  the  streets  in  their 
desired  mode  of  conveyance,  with  the  additional  privilege  of  riding  for  a  small 
compensation  in  the  cars.    If  the  running  of  these  cars  should  depreciate  their^ 
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Bw>wH         property,  they  cannot  legally   complain,  because  they  are  not  divested  of  the 
Durunns       use  of  the  streets,  and  the  destination  of  public  streets  is  not  for  any  peculiar 
mode  of  travelling,  but  for  all  such  modes  as  shall  best  suit  the  conveaienoe  of 
the  public. 

The  preserving  a  certain  space  in  a  street,  for  the  use  of  the  cars,  which  pur- 
sue one  direction  without  deviation,  cannot  be  said  to  obstruct  the  streets,  tor 
they  can  occupy,  but  for  a  short  time,  any  particular  part  of  the  streets. 

An  omnibus  or  carriage,  and  every  other  vehicle,  occupies  a  certain  space  Id 
the  streets,  and  it  does  not  seem  to  be  a  sufficient  objection  to  cars,  that  tbej 
move  in  a  fixed  direction  ;  on  the  contrary,  it  is  more  easy  to  get  out  of  their 
way,  than  out  of  the  way  of  those  vehicles  whose  course  depends  upon  the  voli- 
tion of  the  driver. 

It  cannot  be  considered  as  an  objection,  that  on  certain  streets,  the  cars  shall 
run  up,  and  shall  never  be  run  in  the  opposite  direction. 

This  is  a  mere  arrangement  for  public  convenience,  dependant  upon  the  diacre- 
tion  of  the  Common  Council. 

It  does  not  abridge  the  rights  of  the  public,  for  they  are  not  obliged  to  use 
the  cars  unless  they  think  proper. 

If  the  running  of  cars  in  one  direction  benefits  the  public,  the  Common  Coun- 
cil cannot  be  deprived  of  the  right  of  doing  this  much  good,  because  the  nmiuDg 
of  them  up  and  down  might  benefit  the  city  still  more. 

The  City  Charter  empowers  the  Common  Council  to  establish  railroads,  such 
as  are  proposed  in  this  instance,  to  be  run  by  horses  or  mules.  It  says :  *"  'fbe 
Mayor  and  Common  Council  shall  have  fvll  poirer  and  autfiority  to  make  and 
pass  such  by-laws  and  ordinances  as  are  necessary  and  proper,  and  are  not  con- 
trary to  the  Constitution  and  laws  of  the  United  States  or  this  State  ;  first,  &c. 
*  *  *  Second,  to  regulate  and  make  improvements  to  the  streets,  public  squares, 
wharves,  and  other  property.  *  *  *  Twelfth,  to  make  regulations  for  the  pro- 
per government  of  carts,  drays,  carriages,  omnibuses,  and  other  vehicles  of  every 
description,  which  run  in  the  streets,  or  any  where  witbin  the  limits  of  the  city, 
and  to  determine  through  what  streets  the  same  shall  pass."  Revised  Statutes, 
sec.  51,  pp.  368,  370.  Vide  also,  C.  C.  859  ;  18  La.  284  ;  Drake  v.  The  Hud- 
son River  Railroad  Company^  7  Barbour's  Supreme  Court  Reports,  524. 

The  City  Charter  vests  the  Mayor  and  Common  Council  with  full  power  to 
make  such  by-laws  and  ordinances  as  are  necessary  and  proper,  for  regulating  and 
making  improvements  to  the  streets. 

It  is  left  to  their  discretion,  under  the  control  of  the  courts,  to  decide  what 
improvements  shall  be  made  in  the  streets,  and  we  cannot  say  that  they  hare 
abused  this  discretion  in  the  ordinances  now  under  consideration. 

We  would  also  observe,  that  the  13th  section  of  the  Act  of  1855,  relative  to 
the  organization  of  corporations  for  works  of  public  improvement,  declares  that: 
"  No  railroad,  plankroad  nor  canal,  shall  be  constructed  through  the  streets  of 
any  incorporated  city  or  town,  without  the  consent  of  the  Municipal  Council 
thereof."    Rev.  Stat  p.  116,  i  1 3. 

This  section  implies  that  the  city  has  the  power  to  establish  railroads,  if  she 
thinks  proper  so  to  do. 

Judgment  affirmed,  with  costs  of  appeal. 
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Hughes,  Hyllested  &  Co.  v.  Kungender  Brothers. — W.  Mure,  Inter- 

venor. 

Tlio  comity  of  nattODS  extends  only  to  enrorco  obligations,  contracts  and  rights  nnder  those  provisions 

of  law  or  other  countries  which  are  analogous  or  similar  to  those  of  the  State  where  the  litigation 

arises. 
A  contract  executed  in  England,  by  which  a  ship  was  transferred  to  a  trustee  to  secure  the  rights  of  a 

third  person,  the  vendor  redlining  iK)8session  of  the  ship,  cannot  be  enforced  in  this  State  to  defeat 

rights  already  acquired  by  an  attachment  under  our  laws. 
A  tmtearimere,  like  any  other  saic,  is  porfeciod  as  to  third  persons,  in  the  case  of  movables,  by 

delivery,  and  the  vendee  becomes  the  owner  of  the  fruits  and  the  property  absolutely,  if  it  be  not 

redeemed  at  the  time  stipulated. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pricey  J. 
Benjamin,  Bradford  <fc  Finney^  for  plaintifife.    H.  T.  Hays,  for  derendant 
W,  D,  Hennen,  for  intervenor  and  appellant. 

Merrick,  C.  J.  This  case  was  before  us  in  January  last,  on  the  question  of 
the  right  of  the  intervenor  to  bond  the  property  attached.    Ante,  p.  52. 

In  the  present  case,  the  Bank  of  Liverpool,  as  vendee  and  trustee,  claims  the 
legal  title  of  the  ship. 

The  petition  of  intervention  was  dismissed  on  the  trial  in  the  lower  court,  and 
the  intervenor  appeals. 

The  case  perhaps  merits  a  synopsis  of  the  instrument  upon  which  the  interven- 
tion is  founded.  It  (the  instrument)  is  of  great  length,  and  is  under  seal.  It  is 
signed  by  the  defendants  alone,  and  purports  to  have  been  executed  on  the  25th 
day  of  September,  1854. 

In  consideration  of  five  shillings,  and  to  secure  the  Bank  of  Liverpool,  KLin" 
gender  Brothers  nominally  sell  to  Joseph  Langton,  chief  manager  of  said  bank, 
his  executors,  &c.,  the  ship  Warbler  in  trust,  that  the  same  may  be  a  continual 
security  to  the  bank  for  the  payment  of  costs,  and  for  all  sums  of  money  due  or 
to  become  due,  by  JQingender  Brothers  to  the  bank,  and  for  loans,  &c.  Another 
clause  authorizes  Langton,  the  trustee,  to  sell  the  ship,  and  directs  him  to  apply 
the  proceeds,  Ist,  to  costs,  2d,  to  amount  due  bank,  and  3d,  the  remainder  to 
JQingender  Brothers.  Another  clause  obliges  the  trustee,  on  satisfaction  of  the 
trust,  to  reconvey.  The  instrument  contains  other  covenants  on  the  part  of  Klin- 
gender  Brothers,  warranting  title,  relative  to  policies  of  insurance,  &c.,  &c.  The 
instrument  is  no  doubt  executed  in  conformity  to  the  Acts  of  Parliament  and  the 
English  law.  See  Abbot  on  Shipping,  pp.  29  and  30,  ed.  1854.  Under  that 
law,  the  intervenor  would  have  been  able  in  the  English  courts  to  protect  himself 
against  subsequent  purchases  and  creditors,  and  the  effects  of  bankruptcy.  If  it 
be  admitted,  that  the  intervenor  has  such  rights  upon  the  ship  by  the  English 
law,  the  question  naturally  arises,  why  are  not  those  rights  entitled  to  be  respected 
in  Louisiana,  particularly  as  all  parties  to  this  controversy  have  their  domicil  in 
England  ?  It  is  not  surprising  that  the  question  is  repeated,  and  that  the  courts 
are  again  and  again  called  upon  to  answer  it. 

The  comity  of  nations  extends  only  to  enforce  obligations,  contracts  and  rights, 
nnder  those  provisions  of  law  of  other  countries  which  are  analogous  or  similar 
to  those  of  the  State  where  the  litigation  arises. 

llie  instrument  offered  in  evidence  has  no  analogy  to  any  mode  known  to  our 
law  of  affecting  personal  property  for  the  security  of  debts.    It  purports  to  sell 
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Hroau  to  one  maiii  to  protect  the  rights  of  a  third  person,  and  yet  the  vendor  is  to  retain 
KnxGETDKB.  possessioD.  The  contract  is  not  a  sale,  nor  a  pledge ;  for  there  is  no  deliverv, 
which  onr  law  deems  essential  in  order  to  perfect  either  contract  as  to  third  per- 
sons. As  onr  law  wonid  not  enforce  a  similar  contract  between  onr  own  citizens, 
if  made  here,  it  will  not  enforce  it  to  defeat  rights  already  acquired  by  the  attach- 
ment ander  our  own  laws. 

In  the  case  of  Malcdm  et  al,  y.  The  Schooner  HenriettOy  this  court  refused  to 
recognize  a  mortgage  upon  a  ship,  executed  in  the  form  of  a  conventional  mort- 
gage under  our  own  law,  and  declared  that  our  law  only  admits  of  the  hypotheca- 
tions of  ships  according  to  the  laws  and  usages  of  commerce.  7  L.  R.  488  ;  lb.  486. 

In  the  case  of  Grant  v.  Fiat,  it  was  again  declared,  that  instruments  in  the  form 
of  conventional  mortgages  on  ships  or  vessels  confer  no  right  or  privilege  what- 
ever.   17  L.  R.  160. 

The  same  doctrine  was  re-affirmed  in  Hill  v.  The  Phenix  Totoboat  Co.,  2  Rob. 
35,  in  which  the  court  mention,  as  the  only  valid  hypothecation,  that  made  to 
procure  the  necessary  supplies  for  ships  which  happen  to  be  in  distress  in  foreign 
ports,  when  the  master  and  owners  are  without  credit,  and  in  cases  in  which,  if 
assistance  could  not  be  procured  by  means  of  such  instruments,  the  vessels  and 
their  cargoes  must  perish. 

The  subject  was  again  fully  considered  in  the  case  of  Hamed  v.  Churchman,  4 
An.  312,  and  it  was  there  said  :  "  [t  is  the  duty  of  courts  in  all  commercial  na- 
tions to  extend  the  rule  of  national  comity  to  bottomry  bonds  and  such  other 
maritime  hypothecations  as  are  recognized  by  the  general  assent  of  the  commer- 
cial world.  But  the  public  policy  of  recognizing  implied  hypothecations  or  hens 
as  following  property  from  foreign  countries  may  well  be  questioned." 

In  the  case  of  Wickham  v.  LevidoneSj  the  effect  of  a  common  law  mortgage 
executed  at  Cincinnati,  and  registered  in  accordanee  with  the  Act  of  Congress, 
was  considered,  and  this  court  refused  to  give  it  effect,  because  *'  such  a  mortgage 
is  not  recognized  by  our  laws."    11  An.  702. 

In  the  case  of  the  Succession  of  Broderick,  12  An.  522,  we  refused  likewise  to 
give  effect  to  an  act  purporting  to  be  a  mortgage  of  a  steamboat  which  was  exe- 
cuted in  this  city,  and  recorded  in  the  office  of  the  Collector  of  the  Customs,  an- 
der the  Act  of  Congress  of  29th  July,  1850  (9  Statutes  at  Large,  p.  440). 

In  the  case  of  Sunisey  d  Co.  v.  Steamer  Montgomery,  12  An.  800,  we  refused 
to  recognize  a  privilege  created  by  the  law  of  Alabama,  for  tolls  for  passing  a 
certain  channel,  and  we  there  announced  the  general  doctrine  that  privileges  must 
be  regulated  by  the  law  of  the  forum,  and  that  none  can  be  claimed  except  such 
as  are  given  by  the  Civil  Code  and  statutes  amendatory  thereof.  See  also  on  this 
subject  Abbot  on  Shipping,  ed.  1854,  p.  156,  and  note  2,  and  authorities  there 
cited.  See  also  a  similar  case  stated  by  Savigny,  8th  vol.,  p.  19&-197,  sec.  368, 
Berlin  edition.;  C.  C.  3204,  No.  7 ;  19  Howard,  22  and  82. 

It  may  also  be  remarked,  that  the  hardship  of  the  rule  adopted  by  the  courts 
is  not  so  great,  when  it  is  considered  that  in  the  case  of  ships  it  usually  happens, 
that  the  parties  holding  liens  and  mortgages  in  the  home  port,  have  had  the  op- 
portunity of  enforcing  the  same,  and  have  vduntariiy  permitted  the  ship  to 
depart,  without  so  doing.  It  may  also  be  further  remarked,  that  the  statute  of 
1858,  p.  3,  bars  privilege  upon  ships  after  the  lapse  of  six  months. 

But  in  this  case,  it  is  contended  by  intervenor's  counsel,  that  the  instrument  is 
assimilated  more  to  a  vente  d  remiri  of  oar  law,  than  a  mortgage,  and  may  be 
upheld  by  our  courts  in  this  form. 
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The  vente  d  remere,  like  any  other  sale,  is  perfected  as  to  third  persons,  in  the 
case  of  movables,  by  delivery,  (which  is  wanting  in  the  instrnment  under  consi-  kusmomdss. 
deration,)  and  the  vendee  becomes  the  owner  of  the  fmits  and  the  property  abso- 
lutely, if  it  be  not  redeemed  at  the  term  stipulated.  Here  Langton,  so  far  from 
being  owner,  and  making  the  fruits  his  own,  had  only  authority,  as  an  agent,  to 
sell  for  the  payment  of  debts.  Klingender  Brothers  had  received  no  serious  price, 
and  had  nothing  to  return  as  such.  C.  G.  2414,  2439  ;  3  An.  278 ;  5  An.  99. 
The  instrument  cannot,  therefore,  be  viewed  in  any  other  light  than  as  a  security 
for  money. 

There  is  a  prayer,  on  the  part  of  the  appellee,  for  an  amendment  of  the  jndg> 
ment  in  their  favor,  against  the  intervener,  so  that  the  same  shall  be  considered 
final.  In  order  to  avoid  all  doubt  as  to  the  efifect  of  the  judgment  rendered,  we 
will  make  the  amendment. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  so  amended  as  to  reject  and  bar  the  demand  in  reconven- 
tion and  third  opposition  of  the  said  Bank  of  Liverpool ;  and  that  said  judgment 
so  amended  be  affirmed,  the  appellant  paying  the  costs  of  the  appeal. 
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Charles  E.  Knabe  et  als.  v.  J.  B.  Fernot  et  als. 

An  appea]  will  lie  fh>m  an  ex  parte  order  setting  aside  an  iiijunctlon,  npon  giving  bond,  under  Article 
807  C.  P. 

Where  the  disaolution  of  an  ii^unctton  is  calcnlated  to  work  an  irreparable  ii\Jury,  by  depriving  mem- 
bers of  a  corporation  of  privileges,  the  value  of  which  cannot  be  estimated  in  dollars  and  cents,  the 
injunction  cannot  be  set  aside  upon  giving  bond. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaudf  J. 
Tissot  d  Filleul,  for  plaintiff.     Collens  S  Wodridge,  for  defendants  and 
appellants. 

Meerick,  C.  J.  The  appeal  is  taken  in  this  case  from  an  ex  parte  order  set- 
ting aside  an  injunction,  upon  giving  bond,  under  Art.  307  0.  P.  The  plaintifls 
alleges : 

''  That  plaintifi&  and  defendants  are  all  members  of  a  duly  incorporated  society 
established  for  masonic  purposes  ;  that  the  society  owns  a  masonic  hall  and  sur- 
rounding grounds,  with  the  furniture  and  paraphernalia  necessary  for  assembling 
masonically  and  performing  masonic  rites  and  ceremonies  ;  that  the  enjoyment  of 
this  hall  and  grounds,  furniture,  &c.,  and  holding  masonic  assemblies  therein,  are 
franchises  of  the  members ;  that  the  defendants,  being  a  small  majority,  conspired 
to  deprive  the  plaintiflfe  of  these  franchises,  and  of  all  use  of  the  property,  all 
the  intellectual  and  moral  enjoyment  afforded  by  masonic  meetings  and  rights, 
and  of  all  the  recreation  and  pleasure  of  visiting  the  garden,  &c ;  that  defendants 
sought  to  appropriate  the  property  and  franchises  exclusively  to  themselves,  and 
for  this  purpose  said  defendants  had  procured  a  separate  incorporation  under  the 
name  of  "  St.  Andrew  No.  Five"  and  then  at  a  meeting  of  the  society  owning 
the  property,  caused  one  of  their  number  to  present  a  resolution  leasing  the  whole 
property  for  years  to  themselves,  at  a  mere  nominal  price ;  that  the  defendants 
carried  this  resolution  by  their  own  votes,  and  were  about  to  carry  out  this  frau- 
dulent act  by  taking  exclusive  possession  and  expelling  the  petitioners  from  the 
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KxABB         common  property  and  franchises,  and  deprmng  them  of  all  enjoyment  thereof. 
fbrnot.        They  pray  for  an  injunction  against  this  disturbance,  and   for  the  nullity  of  the 
fraudulent  and  simulated  lease/'  &c. 

The  simple  question  is,  therefore,  whether  or  not  the  dissolution  of  the  iojlU)^ 
tion  is  calculated  to  work  irreparable  injury  to  plain tiflfe. 

It  would  be  difficult  to  estimate  in  dollars  and  cents  the  damage  the  plaint iSt 
may  sustain  by  being  deprived  of  their  supposed  priTileges  as  members  of  the 
corporation.  A  compensation  even  in  damages  could  not,  therefore,  be  readOr 
awarded  plaintiffs.  If  the  plaintifi&  have  any  right  at  all,  they  are  entitled  to 
maintain  their  injunction  until  they  can  be  beared  contradictorily  with  their  op- 
ponents. The  ex  parte  order  setting  aside  the  injunction,  seems  to  have  been  un- 
advisedly entered. 

Whether  the  proceeding  is  a  proper  one,  or  what  are  plaintiffs'  rights  iuAst 
allegations,  cannot  be  considered,  in  the  absence  of  au  exception  or  rule,  or  aay 
issue  formed  by  the  proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  ex  pajit 
order  of  March  5th,  1859,  dissolving  the  injunction,  be  set  aside  ;  and  theinjall^ 
tion  granted  in  this  case  reinstated.  And  it  is  further  ordered,  that  this  caae  be 
remanded  for  further  proceedings  ;  the  defendants  and  appellees  paying  the  co^t^ 
of  the  appeal. 


JoHx  Brown  v.  Bark  Laura  Snow,   Captain   and  OwNERf?. 

A  party  who  has  bound  himself  by  a  written  contract  to  perform  certain  services  fhr  another,  onf 
8U0  for  his  sorvices  on  a  quantum  meruit,  where  the  contract  his  been  violated  and  virtually  iDBul>i 
by  the  act  of  the  other  party. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Elliott,  Budd  <&  Lambert,  for  plaintiff.     Waples  A  Eustis,  for  defendant  and 
appellant. 

Cole,  J.  The  plaintiff  alleges  that  he  entered  into  a  written  contract  to  dis- 
charge the  cargo  of  lime  on  board  the  bark  "  Laura  Snow,''  for  a  specified  sam, 
and  in  a  designated  time. 

That  defendants,  by  their  own  action,  annnlled  the  contract,  wherefore  he  saes 
on  a  quantum  meruit. 

An  exception  was  filed  by  the  defendants  to  the  suit,  on  the  ground  that  it  b 
on  a  quantum  meruit,  when  by  its  own  allegations  it  appears  that  there  was  a 
written  contract. 

The  exception  was  overruled,  and  the  plaintiff  was  permitted  to  prove  the  al- 
legations of  his  petition.  There  was  judgment  for  plaintiff  and  the  dcfendanlB 
have  appealed. 

In  this  court,  the  defendants  rely  upon  their  exception  for  a  reversal  of  the 
judgment. 

In  our  opinion,  the  exception  was  properly  overruled.  As  plaintiff  considered 
the  contract  to  have  been  violated  and  cancelled  by  the  conduct  of  defendants,  he 
was  entitled  to  incur  the  risk  of  establishing  this  upon  the  trial  and  to  soe  upoo 
a  quantum  meruit.  He  was  not  obliged  to  sue  upon  a  contract  virtually  an- 
nulled by  defendants,  unless  he  had  wished  so  to  do. 

Judgment  affirmed,  with  costs  of  appeal. 
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Mrrrick,  C.  J.,  concurring.    I  do  not  think  a  party  who  has  entered  into  a        bkowx 
written  contract,  may  repudiate  the  same  on  the  pretence  of  a  violation  of  the    Barki..  ssow 
contract  by  the  opposite  party.    The  very  object  of  a  contract  is  to  make  a  spe- 
cial law  between  the  parties,  by  which  to  adjust  their  rights  in  the  event  of  a 
refusal  to  comply  or  a  violation  of  the  contract  by  either. 

Whenever,  therefore,  it  appears  that  the  parties  have  entered  into  a  contract, 
and  either  party  insists  upon  the  same,  it  cannot  be  disregarded. 

In  the  case  of  Hogan  v.  Gibson,  12  La.  460,  this  court  held,  that  if  the  plain* 
tiff  sued  upon  a  qttantum  meruit j  and  the  defendant  proved  a  special  contract, 
plaintiff  could  not  recover.    See  also  Allen  v.  Martin,  7  N.  S.  300. 

In  the  present  case,  the  plaintiff  has  alleged  the  existence  of  a  contract,  but  he 
avers  that  it  has  been  annulled  by  defendants.  The  testimony  (including  the 
contract)  has  all  beei\  received  without  objection.  It  shows,  as  I  think,  that 
plaintiff  is  entitled  to  recover  the  amount  awarded  by  the  lower  court,  on  ac- 
count of  the  breach  of  the  contract  by  the  defendants,  and  I  concur  in  the  decree 
on  this  ground. 

Land,  J.,  concurred  in  this  opinion. 


John  Arrowsmith  v.  E.  II.  Durell  et  al. 

An  action  of  jactitatiou  cannot  be  maintainei  by  a  party  who  Is  not  in  possession. 

Whero  an  exception  to  the  petition  in  an  action  of  jnctiutton  on  the  ground  that  the  plaintiff  w'as  not 
in  posji.>:}sion  of  the  land,  lUeJ  in  limins  ULix,  had  been  dismissed  by  the  court,  previously  to  the 
enipannclling  of  the  jury — JIM:  That  the  question  of  posa.»ssion  was  not  before  the  jury  for  de- 
cision. 

When  the  plaintiff  goes  to  trial  without  raakint;  the  objection  that  issue  is  not  Joined  on  a  reconTcn- 
tional  demand,  he  cannot  malce  olijection  afterwards,  supposing  even  it  is  necessary  to  Join  isfiuo  up- 
on a  demanii  lu  reconvention. 

Where  a  flefendant  pleads  title  in  jjoneral  terms, and  the  plaintiff  does  not  require  that  the  title  should 
be  »H  forth  more  specifically,  nor  crave  oyer  of  the  defendant's  titles  before  going  to  trial,  evidence 
of  a  speciflc  title  offi»rod  by  the  defendant,  cannot  be  objected  to. 

A  witnera  cannot  bo  objected  to  on  the  ground  of  interest,  because  ho  is  liable  to  the  defendant  as 
warrantor,  if  he  has  not  been  cited  in  warranty  in  the  suit  in  which  he  is  called  to  testily. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
C.  Redmond  and  R.  H.  Marr,  for  plaintiff  and  appellant.    D,  S.  Bryon, 
lor  defendant.    L.  Janin,  for  warrantor. 

BuciiANAN,  J.  This  is  an  action  of  slander  of  title  or  jactitation.  The  plain- 
tiff alleges  that  he  and  his  authors  have  been  in  full,  peaceable,  notorious,  unin- 
terrupted, undisputed,  and  exclusive  possession,  from  the  year  1758,  to  the  insti- 
tution of  tbis  suit,  1854,  under  a  chain  of  titles  particularly  detailed,  of  a  certain 
tract  of  land  in  this  parish,  described  in  the  petition ;  that  the  defendant,  Durell, 
has  set  up  title  to  a  portion  of  said  land,  and  has  even  attempted  to  effect  a  sale 
of  the  same ;  that  he  has  slandered  plaintiff's  title,  to  his  damage,  ten  thousand 
dollars. 

Defendant,  Durell,  denies  generally,  all  the  allegations  of  the  petition,  and 
specially  plaintiff's  possession  of  the  land  mentioned  in  his  petition  ;  pleads  pre- 
scription, and  calls  in  one  Mrs.  Pontalba,  from  whom  he  holds,  to  defend  his  title ; 
prays  for  judgment  against  Mrs.  Pontalba,  for  restitution  of  the  price  of  sale,  in 
ease  plaintiff  should  be  adjudged  to  be  the  owner  of  the  land.    Finally,  by  a 
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supplemental  answer,  he  alleges  that  plaintiflf  had  caused  him,  Durdl,  damage  to 
Dunu.  the  amount  of  $20,000,  by  pretending  title  to  this  property,  and  by  oertMQ  vex- 
atious proceedings  previous  to  the  institution  of  the  present  suit ;  all  of  whidi 
had  prevented  said  Durell  from  selling  the  property,  which  he  might  otherwise 
have  done  to  great  advantage  and  profit. 

Upon  these  issues,  the  parties  went  to  trial  before  a  jury,  which  found  a  ver- 
dict in  favor  of  defendants,  upon  the  principal  demand,  and  likewise  upon  the 
demand  in  reconvention,  gave  Durell  a  verdict  for  four  thousand  dollars  d&m&gis 
against  plaintifif. 

An  action  of  jactitation  cannot  be  maintained  by  a  party  who  is  not  in  pos- 
session. But  the  possession  of  plaintiff  was  specially  traversed,  and  yet  there 
was  not  a  particle  of  evidence  offered  by  him,  to  maintain  that  allegation  of  his 
petition.  He  argues  that  this  issue  of  possession  was  made  in  the  form  of  an 
exception,  which  was  overruled.  But  such  does  not  appear  to  have  beai  the  an- 
derstanding  of  the  District  Judge,  who  charged  the  jury  that  the  issues  of  pos- 
session and  title  were  both  before  them.  Neither  can  we  say  that  he  erred.  The 
entry  on  the  minutes  of  the  court  is  as  follows  : 

"  The  court,  considering  that  the  exceptions  filed  by  the  defendants,  go  to 
the  merits  of  the  cause,  it  is  ordered  that  the  said  exceptions  be  dismissed,  with 
costs." 

This  order  was  made  upon  the  exception  being  fixed  separately  for  trial  before 
the  court,  there  being  already  a  jury  prayed  in  the  cause,  by  whom  the  cansewas 
subsequently  tried. 

The  exception  of  want  of  possession  presented  an  issue  of  fact,  upon  an  esFeo- 
tial  part  of  plaintiff's  case,  in  regard  to  which  the  burden  of  proof  was  upon 
plaintiff;  and  as  no  proof  upon  the  point  was  tendered  on  the  trial  of  tlie  eicep- 
tion.  it  is  not  seen  how  the  Judge  could  have  put  this  exception  out  of  coart 
We  concur  with  the  Judge  below,  in  considering  that  the  question  of  posessioD 
was  before  the  jury  for  decision. 

The  next  point  that  is  made  by  appellant  in  this  court  is,  that  there  was  do 
issue  joined  upon  DurelVs  reconventional  claim  for  damages.  But  even  suppos- 
ing that  it  is  usual  and  necessary  to  join  issue  upon  a  reconvention,  of  which  we 
say  nothing,  plaintiff  went  to  trial  without  making  that  objection.  See  Encin 
V.  Bank  of  Kentvtcky,  5  An.  It  was  not  even  made  one  of  the  numerous  grounds 
of  the  plaintiff's  application  in  the  court  below  for  a  new  trial. 

It  is  not  necessary  to  examine  plaintiff's  objections  to  the  warrantor's  proof  of 
title,  inasmuch  as  plaintiff  having  made  no  proof  of  possession,  his  adversaries 
were,  in  strictness,  not  put  upon  proof  of  title  in  themselves. 

The  damages  allowed  by  the  jury,  seem  to  be  sustained  by  the  evidence. 

Judgment  affirmed,  with  costs. 


Same  Case — On  a  Re-heartno. 

Buchanan,  J.  A  further  consideration  of  the  authorities  on  the  subject  of 
pleadings  in  the  action  of  jactitation,  since  our  previous  judgment  in  this  case, 
satisfi^  us  that  the  question  of  possession  of  the  locus  in  quo,  was  not  properly 
before  the  jury  which  tried  the  cause.  The  exception,  filed  in  liminie  litis  by 
defendants,  that  plaintiff  was  not  in  possession  of  the  land,  and  could  not  coose- 

Digitized  by  VjUUV  IC 


NEW  ORLEANS,  DECEMBER.  1859.  851 

quently  maintain  an  action  of  slander  of  hia  title  to  the  same,  had  been  dismissed     AsBowmmi 
by  the  court,  previously  to  the  empanneling  of  the  jury.    There  only  remained,        Dumeu. 
therefore,  the  issue  of  title,  and  the  reciprocal  claims  for  damages  of  plaintifif  and 
defendants. 

Upon  the  question  of  title,  the  burden  of  proof  was  upon  defendants ;  and  the 
parties  seem  so  to  have  viewed  it,  for  all  the  evidence  of  title  in  the  record,  has 
been  ofiFered  by  the  defendant,  Dwells  and  his  warrantor,  Mrs.  Pontalba. 

Plaintiff  and  defendants  both  trace  their  titles  to  the  same  origin,  namely,  a 
grant  from  the  Colonial  Government  of  Louisiana,  of  date  May  10th,  1758,  to 
Mouleon.    The  petition  alleges  title  in  plaintiff  by  the  following  chain : 

1.  Mouleon,  the  grantee,  conveyed  to  Brazelier  on  the  28th  of  June,  1768. 

2.  Brazelier  conveyed  to  Elizabeth  Desvui&seaux,  October  15th,  1774. 

3.  Francois  D*Hebecourt  purchased  at  probate  sale  made  by  order  of  court,  in 
the  succession  of  Elizabeth  DesvuisseauXt  July  22d,  1820. 

4.  Ferdinand  D'Hebecourt  purchased  at  probate  sale  of  Frangois  D'H^ecourVs 
succession,  June  6th,  1833. 

5.  Plaintiff  acquired  from  Ferdinand  D'Hebecourt,  by  notarial  act  of  Septem- 
ber 7th,  1833. 

Defendant's  warrantor  pleaded  title  in  general  terms ;  and  the  first  bill  of  ex- 
ceptions, on  the  part  of  plaintiff,  which  the  record  presents,  is  to  the  ruling  of 
the  court,  which  allowed  the  warrantor  to  give  evidence  of  a  specific  title.  The 
court  did  not  err  in  this  ruling.  Plaintiff  might  have  required  the  warrantor  to  • 
set  forth  her  titles  more  specifically  in  his  pleadings ;  he  might  have  bad  oyer  of 
the  muniments  of  that  title  before  going  to  trial ;  but  he  did  not  think  proper  to 
do  so  ;  and  by  going  to  trial  in  the  actual  state  of  the  pleadings,  he  could  not 
deprive  the  warrantor  of  the  right  of  establishing  by  precise  and  specific  proof, 
the  allegations  thus  generally  made. 

The  next  bill  of  exceptions  was  taken  by  the  plaintiff  to  the  admission  of  tho 
testimony  of  L,  T,  Chalon,  offered  to  prove  that  certain  persons  who  signed  no- 
tarial acts  offered  in  evidence,  were  descendants  and  heirs  of  Elizabeth  Desvuis- 
seaiix.  It  appeared  from  the  testimony  of  this  witness,  given  on  his  voir  dire, 
that  he  had  accepted  the  succession  of  his  father,  who  was  one  of  the  persons 
under  whom,  as  heirs  of  Elizabeth  Desvuiiseaux,  the  warrantor  claimed  to  hold 
by  virtue  of  the  notarial  acts  thus  signed  by  thorn  ;  and  the  plaintiff  objected  to 
the  competency  of  this  witness  on  the  ground  of  interest.  This  objection  was 
properly  overruled.  Neither  the  witness  nor  any  other  descendant  of  Elizabeth 
Desvuisseaux,  was  cited  in  warranty  in  this  case.  The  witness  had,  therefore,  no 
interest  in  this  suit,  although  he  might  possibly  have  an  interest  in  the  question. 
The  objection  only  went  to  his  crediblity ;  and  that  was  matter  for  the  conside- 
ration of  the  jury,  which  they  seem  to  have  resolved  by  their  verdict  in  favor  of 
the  defendant. 

Two  bills  of  exception  were  reserved  by  plaintiff  to  the  admission  of  evidence 
of  acts  of  civil  possession  of  the  premises  by  warrantor  and  defendant,  on  the 
ground  of  irrelevency — the  question  before  the  jury  being  title,  and  not  posses- 
sion.- Upon  this  point  we  agree  with  the  appellant ;  but  the  bills  of  exception 
are  immaterial,  as  the  evidence  is  not  of  a  character  to  have  affected,  in  any 
event,  the  decision  of  the  cause. 

Two  other  bills  of  exception  relate  to  evidence  offered  for  the  purpose  of 
making  out  title  to  the  premises  in  the  father  of  the  warrantor.  It  is  unneces- 
sary to  consider  these,  because  the  proof  of  title  derived  from  the  heirs  of  Les^ 
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vuisseaux,  appaars  to  as  saSicient  to  justify  the  ye.^ict  upon  this  branch  of  the 
DoiisiL        case. 

The  title  of  Desvuisseaux  is  not  disputed  by  plaintiflf.  On  the  contrary,  it  is 
the  foandatioD  of  his  claim.  It  is  only  necessary  to  decide  in  whom  that  title 
now  vests. 

The  warrantor  produces  a  compromise  between  herself  and  the  heirs  of  Dsa- 
vuisseauXj  of  their  conflicting  pretensions ;  and  a  partition  by  which  they  mnUi- 
ally  released  their  pretentions  to  certain  portions  of  land  in  faror  of  each  other. 
The  plaintiff's  petition,  as  we  have  seen,  alleges  that  the  rights  of  Desvuisxtauxt 
heirs  to  the  Monlion  grant,  had  been  alienated  many  years  before  the  date  of 
these  documents,  by  an  adjudication  at  probate  sale  to  D'Hebecouri.  Bat  this 
rests  entirely  on  his  assertion.    He  has  offered  no  proof  of  the  fact 

Upon  the  point  of  damages,  we  cannot  say  that  the  verdict  of  the  jury  has 
done  injustice.  It  was  admitted  by  counsel,  in  the  oral  argument  before  this 
court,  that  if  there  was  a  case  for  damages  at  all,  the  unoont  allowed  by  the 
jary  was  sustained  by  the  evidence.    And  we  think  such  a  caae  has  been  made  oal 

The  former  judgment  of  this  court  must^  therefore,  remain  undisturbed. 


G.  A.  San'fdrd  v.  EuGfeNE  Waggamax  et  als. 

Where  the  tutor  of  a  minor  has  cretitod  an  indcbledDcss,  withont  authority  of  law,  which  exreodsUM 
revenues  of  the  minor,  the  creditor,  to  recoror,  must  show  that  the  iudebtedness  was  aliealDV-lT 
nece*i.sar}-,  either  ft>r  the  su])port  of  the  minor,  or  the  preservation  of  his  property,  and  that  the  si]f 
plies  furnished  enured  to  the  benefit  of  the  minor. 

APPEA.L  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
D.  L,  McCmiiell,  for  plaintiff.   P.  E,  Theard  and  /.  M\  Dnncan,  for  defa- 
dant  and  appellant. 

YooRHiBs,  J.  The  correctness  of  the  plaintiff's  account  is  not  disputed ;  hot 
the  defendant,  on  behalf  of  his  ward,  contends  that  her  estate  is  not  liable  I^^J 
for  the  payment  of  this  claim. 

The  minor,  Adelaide  Julie  Cambotj  was  the  owner  of  the  Holbrook  Hoose, 
which  was  destroyed  by  fire  some  time  in  the  year  1857.  This  was  the  odIj 
property  owned  by  her ;  but  its  revenues  were  amply  sufficient  for  her  main- 
tenance and  education.  Her  estate  was  burdened  with  no  debts.  Her  father, 
J.  B,  L,  Cabot  J  then  her  tutor,  collected  the  amount  coming  to  her  from  the  Is- 
surance  Company,  and  proceeded  to  rebuild  the  Holbrook-House,  but  on  a  larger 
scale.  Several  suits  were  instituted  against  him,  in  his  capacity  of  tutor,  by  some 
of  the  material  men  and  workmen,  for  the  recovery  of  their  respective  claims; 
but  in  the  meantime  he  was  removed  from  the  tatorship,  and  the  present  defen- 
dant appointed  in  his  stead. 

The  defence  to  the  present  action  is,  want  of  \tg&\  authorization  on  the  part  of 
the  former  tutor  to  create  this  obligation,  which,  as  alleged,  was  not  necessary  to 
the  preservation  of  the  property,  nor  to  the  maintenance  and  education  of  the 
minor,  and  has  not  enured  to  her  benefit ;  and  that  from  previously  aocraed  reve- 
nues, and  the  amount  collected  from  the  Insurance  Company,  the  former  tutor 
had  ample  means  in  hand  to  rebuild  the  house,  without  creating  new  debts,  espe- 
cially without  the  advice  of  a  family  mectii^. 
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The  defence  raised  by  the  present  tutor  should  prevail,  unks9  the  materials  fur-       aixKw* 
Dished  by  the  plaintiff  have  enured  to  the  benefit  of  the  minor.  Wacwajum 

It  is  proper  to  remark,  that  the  provision  of  the  Code,  Art.  343,  that  the  ex- 
penses of  the  minor  *'  ought  never  to  exceed  his  revenues,"  has  reference  to  those 
incurred  for  his  support  and  education.  See  the  case  of  Tegart  v.  McCaieb  et  al.j 
10  An.  288.  "  On  tient  pour  maxime,"  says  Toullier  (vol.  2,  1.  1,  1 10,  N. 
1210,)  *^  en  cette  matiere,  que  la  depense  du  minenr  ne  pent  en  aucun  cas  ezceder 
son  rcvenu  net,  deduction  faite  dcs  charges,  rentes  et  reparations.  Mais  cette 
maxime  est  sans  application  lorsqu'il  s'agit  des  depenses  utiles ;  c'est  au  juge  k 
examiner  ce  qui  est  de  I'interdt  du  pupille,  et  sMl  etait  du  devoir  du  tnteur  de 
faire  la  depense  qull  a  faite ;  et  c'est  par  cette  raison  qu'on  retrancha  du  projet 
du  code  un  article  qui  propotait  de  faire  nne  loi  de  la  maxime,  qu*on  ne  pent  faire 
depenser  au  mineur  au-del&  de  son  revenu."  C.  N.  471.  But  this  maxim  was 
incorporated  in  the  Civil  Code,  Art.  343,  with  regard  to  the  expenses  for  the 
support  and  education  of  the  minor. 

The  expenses  incurred  in  this  instance  are  of  a  different  character ;  and  the 
absolute  necessity  of  rebuilding  the  Holbrook  House  is  made  manifest  from  the 
fact  that  it  was  the  only  property  which  the  minor  had.  and  which  was  suscep- 
tible of  yielding  the  revenues  necessary  to  her  support  and  maintenance.  At  all 
events,  the  house  was  rebuilt,  and  it  is  in  evidence  that,  as  presently  administered 
upon,  it  yields  a  large  revenue  to  the  minor.  The  question  then  is,  can  she  reap 
these  advantages,  and  repudiate  the  contract  by  which  these  means  are  secured  to 
her?  Evidently  not.  12  An.  676,  Urquhart  v.  ScoU.  If  it  be  true  that  the  mi- 
nor's former  tutor  has  squandered  moneys  coming  to  her,  it  does  not  follow  that 
the  loss  must  fall  upon  the  plaintiff,  whose  claim  is  an  honest  one.  Successixm  of 
Johnson,  4  An.  253 ;  White  v.  McDowell,  ib.  543 ;  HaU  v.  Woods,  ib.  85  ;  Darse 
V.  Leaumont,  5  R.  287,  &c. 

It  is,  therefore,  ordered,  adjudged  and  deci'eed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs. 


New  Orleans  v.  Pierre  D.  Poutz. 

The  principle  enunciated  in  the  case  or  Municipality  No.  1  v.  Wheeler  <£  Blake,  10  An.  745,  to  the  ef- 
fect, that  an  ex  post  facto  law  which  does  not  rulutu  to  crimes  and  offcncos,  and  docs  not  impair  the 
obligations  of  conlracLs,  nor  divest  vested  rights;,  is  not  unconstitutional,  reaffirmed. 

APPEAL  from  the  Fifth  District  Court  of  New  Orlems,  Eggleston,  J. 
Hunt  d;  Denegre,  for  plaintiff.    H,  Griffon,  for  defendant  and  appellant. 

YooRHiES,  J.  The  defendant  is  sued  for  taxes  on  capital,  owned  and  employed 
by  him  within  the  limits  of  the  late  Municipality  No.  One,  during  a  period  of 
three  years,  1848, 1849  and  1851.  The  plaintiff's  warrant  to  levy  these  taxes,  is 
the  Act  of  1850,  approved  February  the  7th.  The  former,  however,  contends 
that  the  Act  is  retrospective  in  its  character,  and  was  intended  to  act  upon  things 
then  wholly  past ;  hence  its  unconstitutionality. 

In  the  case  of  the  Municipality  No,  One  v.  Wheeler  dt  Bloke,  10  An.  745, 
where  the  same  question  was  raised,  it  was  held,  that  this  statute  was  not  uncon- 
stitutional. The  court  said  :  "  It  is  not  an  ex  post  fado  law,  as  it  has  no  rela- 
tion to  crimes  and  penalties.    Art.  8  of  the  Civil  Code,  which  is  the  creation  of 
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Nbw  Orlram     the.le<^islative  power,  cannot  control  the  power  that  created  it    However  repug- 

PoCTx.         nant  to  logic  and  sound  policy  they  may  be,  retrospective  laws  in  civil  mallera 

do  not  violate  the  Constitution,  unless  they  tend  to  divest  vested  rights,  or  to 

impair  the  obligation  of  contracts,  neither  of  which  can  be  predicated  of  the 

Act  in  question." 

In  the  case  of  the  City  of  New  Orleans  v.  Cordevicile  <)&  Lacroix,  13  An.  268, 
the  same  point  was  decided  in  the  same  way,  the  court  observing,  that  the  con- 
stitutionality and  legality  of  the  law  and  ordinance,  imposing  the  tax  in  ques- 
tion, had  been  fully  discussed  in  the  previous  case  of  MunicipalHy  No,  One  v. 
W/u!eler  <fc  Blake. 

This  is  the  fourth  time  that  we  are  called  upon  to  determine  the  point  of  the 
legality  and  constitutionality  of  what  is  termed  the  retroactive  taxation  bv  the 
City  of  New  Orleans,  under  the  provisions  of  the  Act  of  the  7th  of  Febrnary. 
1850.  The  doctrine  of  stare  decisis  finds,  in  this  instance,  its  applicability,  sioce 
we  arc  called  upon  by  the  defendant,  in  order  to  grant  him  the  relief  sought,  to 
reverse  a  rule  repeatedly  recognized  and  acted  upon  by  this  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict  Court  be  affirmed,  with  costs. 


City  of  New  Orleans  u  Samuel  Locke. 

Tlie  floclnlon  In  tho  ca«p  of  City  tf  New  Orleans  v.  PmUz,  ante  p.  853,  nfRrined. 
A  tax  bill  i8  not  an  open  account ;  there  is  no  provisiou  or  law  flxtng  tho  period  of  prcscriptkc  a(  • 
tax  bill  at  live  years. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
Johnson  &  Denis  and  Hunt  A  Denegrej  for  plaintiff.    E.  H.  Durdl  and  G. 
A.  Breaux,  for  defendant  and  appellant.  % 

YooRHiES,  J.  This  case  presents  the  same  question  of  unconstitutionality  of 
retroactive  taxation,  as  the  one  just  dedided  of  the  City  of  New  Orleans  v.  P. 
D.  Poutz. 

There  is,  besides,  the  plea  of  prescription  of  three  and  five  years. 

With  regard  to  the  prescription  of  three  years,  the  court  is  referred  to  the  2d 
section  of  the  Act  relative  to  prescription,  approved  5th  of  March,  1852.  Scss. 
Acts,  p.  90.    The  sections  reads  : 

"  All  other  open  accounts,  the  prescription  of  which  is  ten  years  by  existing 
laws,  shall  be  prescribed  by  three  years." 

The  imposition  of  a  tax  cannot  be  assimilated  to  an  account,  and  still  less  to 
an  open  account.  When  a  tax  is  laid,  and  the  delays  granted  to  question  the 
correctness  of  the  assessment  have  expired,  the  matter  is  closed  in  that  respect 
The  right  to  resort  to  executory  proceedings  for  the  collection  of  both  State  and 
Municipal  taxes,  is  a  sufficient  answer  to  the  point,  that  a  tax  is  an  account,  and 
especially  an  open  account. 

There  is  no  provision  of  law  fixing  the  period  of  five  years  for  the  prescription 
of  a  tax. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 
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A.  M.  Morales  v.  B.  Martony,  her  husband. 

The  matters  troatetl  of  In  the  Inw  29  of  titlo  11  of  tho  4th  Partlda  concern  the  forum,  and  have  no  ap- 

plicAtiun  in  the  courts  of  Loalsiana. 
Although  the  parties  to  a  marriage  contract  have  submitte J  tlicmselves  to  tho  laws  of  a  foreign  coun  - 

try,  as  to  the  interpretation  of  tho  contract,  tho  jurin  lictlon  of  tlio  tribunals  of  this  State,  where  they 

actually  reside,  must  be  exercised  in  accordance  with  our  own  rules  of  law. 
The  community  of  acquests  and  gains  between  husband  and  wife  did  not  exist  as  a  pari  of  the  general 

law  of  Spain  ;  it  prevailed  in  certain  provinces  of  tha  king  lorn,  and  not  in  others. 
Although  by  the  laws  of  Simin  the  ownership  of  the  elTocts  acquirel  daring  marriage  is  governed  by 

tho  law  of  the  province  where  the  marriage  was  contracted,  and  not  l)y  that  to  which  the  s|X)uso8 

remove,  yet  this  is  only  to  be  understood  of  such  cCTiJCta  as  are  acquired  iu  tho  former  country,  and 

not  of  such  as  are  acquired  in  the  latter. 
Tlie  wife,  umler  the  laws  of  Spain,  as  \vA\  as  under  our  laws,  is  onf.llod  at  any  time  to  resume  tho 

administration  of  her  paraphernal  estate. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
P.  E,  Bonford,  for  plaintiff,  argued  : 

1.  Under  the  marriage  contract,  the  sums  to  be  received  by  defendant  for 
plaintiff  were  paraphernal,  and  did  not  enter  into  the  community. 

The  reasons  given  by  the  District  Court  for  adopting  this  interpretation  are 
conclusive. 

The  same  construction  has  invariably  been  given  to  the  contract  by  the  defen- 
dant. See  his  receipt,  in  which  he  says  that  the  clause  relied  on  was  "  pour 
la  conservation  des  droits  de  la  dite  dame."  See  also  his  answer  in  this  case, 
in  which  he  formally  admits  he  is  the  plaintiff's  debtor  for  the  sums  received 
by  him. 

2.  The  court  erred  in  rejecting  from  plaintiff's  demand — 

1st.  The  sum  of  320,239,  being  the  estimate  value  of  the  lands  asserted  to  be 
valueless  from  defect  of  title,  and  alledgcd  to  be  included  in  the  receipt  for 
350,000,  of  the  4th  March,  1818. 

Been  use  there  are  no  legal  or  sufficient  proofs  that  the  transfers  taken 
from  Chtapella  or  Jorda  were  the  lands  referred  to  in  Morales'  letter.  Mo- 
rales says  they  cost  him  more  than  320,239,  whereas  these  concessions  cost  but 
3G,400. 

But  more  particularly,  because  these  lands  did  enure  to  the  benefit  of  defen- 
dant. 

He  transferred  them  without  warranty^  and  without  recourse  upon  hinif  to  the 
Citizens'  Bank,  in  part  payment  of  a  debt  he  owed  that  corporation. 

This  seems  to  have  been  overlooked  by  the  Judge  below. 

'ITiis  was  in  1845 ;  it  was  only  in  1850,  the  Supreme  Court  of  the  United 
States,  reversing  the  decision  of  the  District  Court,  held  these  grants  to  be  void. 
See  Reyne's  case,  9th  Howard. 

2dly.  In  rejecting  the  claim  for  32,000,  tho  sum  received  from  McGuillemard. 
The  lands  which  it  is  said  are  represented  by  this  receipt  were  also  transferred  in 
like  manner  as  above  to  the  Citizens'  Bank,  and  thus  enured  to  the  benefit  of  the 
defendant. 

3dly.  The  District  Judge  also  erred  in  the  estimate  made  of  the  defendant's 
general  indebtedness. 

That  the  gross  amount  of  his  indebtedness  is  388,171  instead  of  357,832 
and  considerably  exceeds  the  estimate  of  his  means,  viz,  370,611. 

For  these  reasons,  the  appellee  prays  that  the  judgment  of  the  court  below  be 
amended,  by  allowing  the  sum  of  356,171,  instead  of  333,852,  and  by  decreeing 
the  separation  of  property  prayed  for,  and  that  thus  amended,  the  same  be  af- 
firmed. 
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MoRAuts  Alfred  Hennen,  for  defendant,  argued  : 

Mauoxt.  1.  Plaintiff  has  no  paraphernal  property.     By  the  marria^  contract,  all  pro- 

perty given  by,  or  inherited  from  her  father,  was  to  enter  into  the  community. 
Tiiis  wf»  a  valid  and  legal  stipulation,  and  should  be  enforced. 

2.  By  the  clause  Xo.  5  of  the  marriage  contract,  the  Spanish  law  was  to  be- 
come the  rule  of  decision  of  all  controversies  which  might  arise  under,  or  con- 
cerning it. 

If  the  plaintiff  has  any  paraphernal  property,  she  makes  out  no  case,  acoording 
to  that  law,  by  her  petition  or  proof  for  claiming  it. 

The  defendant  is  not  insolvent,  and  if  he  were,  by  misfortune,  but  not  from  hU 
misconduct,  the  Spanish  law  gives  the  wife  no  right  of  action.  The  law  of  Loui- 
siana cannot  be  invoked  to  decide  this  controversy. 

3.  The  bill  of  exceptions  to  the  evidence  of  the  plaintiff  was  correctly  taken, 
and  that  evidence  should  be  disr^rarded,  though  found  in  the  record. 

4.  I'he  amount  of  property  received  from  the  father  of  the  plaintiff  by  the  de- 
fendant wa«t  correctly  settled  by  the  court  below — $33,832. 

5.  The  defendant  is  solvent,  and  able  to  pay  any  claim  the  plaintiff  may  have 
against  him. 

6.  The  judgment  should  be  reversed,  and  the  plaintiff  nonsuited. 

Partidas,  lib.  4,  tit.  11,  laws  7, 16,  24  and  29,  and  gloss,  of  J.  Lopez  thereon : 
4  Febr..  p.  169,  Xo.  9,  ed.  1817  ;  fl  An.  408  ;  5  M.  83,  Murphy  v.  Murphy;  Go- 
mez, Law  of  Toro  50,  Xo.  44;  1  Kscriche,  44.5  ;  9  Howard  Rep.  127,  Reyne^  r. 
United  States;  2  Kent's  Com.  459 ;  Pandects,  lib.  23,  tit.  3,  1.  6,  |}  2  and  12; 
Code,  lib.  5,  tit.  18, 1.  6  ;  8  Rodri.,  143;  Azo,  p.  489,  Xo.  17. 

BccHANAN,  J.  The  law  29  of  title  11  of  the  4th  Partida  does  not  apply  to 
this  case.  First,  because  it  speaks  of  dowry  alone,  and  this  is  not  a  controverpy 
about  dowry.  Second,  because  the  matters  treated  of  in  that  law  concern  the 
forum,  and  must  be  governed  by  the  rules  ot  practice  in  Louisiana. 

1.  The  petition  claims  $30,000  for  a  donation  propter  nuptids ;  but  this  por- 
tion of  the  claim  is  discontinued.  All  the  remaining  claims  are  paraphernal,  and 
the  answer  of  defendant  acknowledges  an  indebtedness  equal  to  the  amount  for 
which  judgment  is  rendered.  Note,  that  defendant  has  discontinued  his  claim  in 
reconvention  for  $6000.  But  the  counsel  of  defendant  argues  that  paraphernal 
property,  under  the  Spanish  law,  is  governed  by  the  same  rules  as  dotal  when  tite 
dominion  of  llie  paraphernal  effects  is  given  by  the  marriage  contract  to  the  hui?- 
band.  That  is  not  the  case  here.  See  the  reasoning  of  the  District  Judge  on 
this  point,  which  is  conclusive. 

2.  The  parties  submitted  themselves,  by  their  marriage  contract,  to  the  law  of 
Spain  as  to  the  interpretation  of  their  rights  and  claims  upon  each  other ;  but 
they  did  not,  and  could  not,  oust  the  tribunals  of  this  State,  the  place  of  their  In- 
tended and  actual  residence,  of  jurisdiction  of  their  disputes ;  and  that  jurisdiction 
is  necessarily  to  be  exercised  according  to  our  own  rules.  We  must  look  to  Ar- 
ticles 2345  and  2399  of  our  Code,  to  know  when  a  restitution  of  the  dowry  mar 
be  sued  for  in  Louisiana,  and  not  to  the  29th  law  of  title  11  of  the  4th  Partida. 

We  conclude  that,  both  by  the  judicial  confessions  in  the  answer  of  defendant, 
and  by  the  terms  of  the  law  29  of  the  Partida,  as  well  as  by  the  rules  in  relation 
to  the  jurisdiction,  that  law  is  excluded  from  our  consideration. 

Second  point.  But  the  counsel  of  defendant  asserts  that  the  sums  comprised  in 
the  receipts  of  defendant  in  favor  of  his  wife  are  not  dotal,  bnt  effects  of  the  com- 
munity of  acquests ;  and  he  relies  upon  the  expression  at  the  end  of  the  second 
clause,  "  entraren  en  la  comunidad"  "  shall  enter  into  the  community." 

Upon  this  point,  we  may  remark  with  the  Judge  of  the  court  below,  that  the 
obligation  imposed  upon  defendant  by  that  same  (second)  clause  of  the  marriage 
contract,  to  give  written  rec3iptji  ani  acknowledgemsnts  for  all  sums  to  be  re- 
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ceived  oq  account  of  his  wife,  is  inconsistent  with  the  idea  that  it  was  the  iuten-       Moralhb 
tion  of  the  parties  to  transfer  the  ownership  of  such  suras  to  the  defendant.  Uxbiqxt. 

Agaiiit  the  community  of  acquests  docs  not  seem  to  have  been  part  of  the  gen- 
eral law  of  Spain  ;  it  prevailed  in  certain  provinces  of  the  kingdom,  and  not  in 
others.  This  is  perfectly  plain  from  the  24th  law  of  the  11th  title  of  the  4th  Par- 
tida,  p.  532  of  Moreau  &  Carleton's  translation,  and  from  the  Gloss,  of  Gregorio 
Lopez,  translated  in  the  notes  on  pages  533  et  seq.  From  that  law  and  that 
Gloss,  (recognized  in  Spain  as  of  equal  authority  with  the  text,)  it  likewise  ap- 
pears that,  although  the  ownership  of  the  effects  acquired  during  marriage  is 
governed  by  the  law  of  the  country  or  province  where  the  marriage  is  contracted, 
and  not  by  that  of  the  country  to  which  the  spouses  remove  ;  yet  this  is  only  to 
bo  understood  of  such  effects  as  are  acquired  in  the  former  country,  and  by  no 
means  of  such  as  are  acquired  in  the  latter.  But  all  the  sums  received  by  de- 
fendant on  account  of  his  wife,  were  so  received  in  Louisiana^  many  years  after 
their  removal  to  this  State.  But  however  this  may  be,  the  defendant  has  es- 
topped himself  by  his  pleadings. 

The  defendant  is  concluded  by  the  admissions  in  his  answer,  which  states  as 
follows  :  "  And  further  answering  respondent  says,  that  deducting  the  aforesaid 
sum  of  $6,000  from  the  amount  which  (from  his  admissions  above)  was  actually 
received  by  him  from  his  wife,  to-wit,  thirty  three  thousand  seven  hundred  and 
nineteen  dollars,  he  remains  Iter  debtor  for  the  sum  of  $27,719  ;  for  which  amount 
alone  she  can  have  judgment  against  him,  if  she  succeed  in  showing  she  is  enti- 
tled to  the  separation  of  property  prayed  for." 

How  can  defendant  be  tolerated,  after  this  formal  admission  of  indebtedness  to 
his  wife  for  those  sums  received,  in  now  asserting,  through  his  counsel,  that  these 
sums  belonged  to  himself  as  head  of  the  community  ? 

The  judgment  of  the  District  Court  has  followed,  step  by  step,  the  admissions 
of  defendant's  answers.  He  has  been  allowed  all  that  he  demanded,  and  we  are  at 
a  loss  to  perceive  of  what  he  complains.  For  as  to  the  resumption  of  the  ad- 
ministration of  her  paraphernal  estate  by  the  plaintiff",  her  right  is  absolute,  not 
only  under  the  Code,  but  even  under  the  law  17  of  the  11th  title  of  the  4th  Par- 
tida,  quoted  by  defendant's  counsel.    Moreau  &  Carleton's  Partidas,  p.  523. 

There  is  an  answer  to  the  appeal,  praying  for  an  amendment  of  the  judgment, 
by  allowing  to  plaintifif  the  amount  of  defendant's  receipts,  rejected  by  the  Dis- 
trict Court. 

That  amount  represented  some  forty  thousand  acres  of  land  east  of  the  Missis- 
sippi river  and  west  of  the  Perdido,  granted  by  Morales,  as  Governor  of  Florida, 
to  defendant,  after  the  cession  of  Louisiana  to  the  United  States — grants  which 
have  been  decided  by  the  Supreme  Court  of  the  United  States  to  be  invalid 
Rcyne's  case,  9  Howard. 

That  amount  receipted  for,  on  this  account,  by  defendant,  would,  therefore,  ap- 
pear to  have  been  properly  deducted  from  the  plaintiff" 's  claims.  But  her  counsel 
contends  that  this  amount  has  been  available  to  defendant  in  payment  of  his 
debts ;  these  Florida  grants  having  been  assigned  by  defendant,  with  a  great 
deal  of  other  property,  in  October,  1845,  to  the  Citizens'  Bank,  in  payment  of  a 
large  debt  due  by  defendant  to  that  bank  ;  which  assignment  was  made  expressly 
without  any  warranty  of  title  whatever. 

But  it  is  extremely  difficult,  if  not  impossible,  to  assign  any  fixed  value  to 
these  lands  specially,  in  the  dation  en  paiement  in  question.  No  estimation  is 
made  of  any  of  the  various  pieces  of  property  and  tracts  of  land,  included  in  the 
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MoRALxs       same.    And  we  cannot  say,  therefore,  to  what  extent  the  defendant  has  benefited 

V. 

Mabiomt.       by  this  assignment  of  those  grants. 

Under  all  the  circumstances,  we  are  not  prepared  to  allow  the  ameDdinent 
prayed  for  by  appellee. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the  District  Conrt 
be  aflBrmed,  with  costs. 


Note. — Reasoning  of  the  District  Judge  referred  to  in  the  preceding  opintom. 

Assuming  then,  for  the  sake  of  argument,  that  this  case  is  to  be  decided  under 
the  Spanish  law,  although  the  plaintiff  has  permitted  her  husband  to  receive  from 
others  her  paraphernal  property  and  administer  it,  the  record  famishes  no  evi- 
dence whatever,  that  she  ever,  either  expressly  or  impliedly,  gave  it  to  hina,  wiib 
the  intention  that  he  should  have  doniiniou  over  it  during  the  marriage. 

Indeed,  as  I  understand,  the  defendant's  counsel,  he  relies  upon  the  second  claa^^ 
of  the  marriage  contract,  for  a  very  different  purpose.  He  relics  upon  it  as  show- 
ing, not  that  plaintiff'  agreed  beforehand  that  all  her  future  property  should  pass 
under  the  dominion  of  her  husband,  temporarily  only,  and  while  the  marrias? 
might  last,  but  as  showing  that  it  was  to  pass  forever  into  the  *^  comuntdadJ'  in 
other  words,  that  she  should  never  have  any  paraphernal  property  ;  that  ererr- 
thing  coming  to  her  after  marriage,  should  become "  bienes  ganancialcsr  arvl 
such,  in  my  opinion,  is  the  only  interpretation  favorable  to  the  defendant,  whicb 
the  clause  will  bear. 

It  was  inserted  in  the  contract  for  sucli  a  purpose.  I  do  not  know  in  what 
light  it  would  be  considered  by  a  Spanish  tribunal,  there  being  no  correspondin«r 
obligation  on  the  part  of  the  husband.  See  Escriche,  verbo  '*  Comunidad  iU 
bienes."  But,  so  far  as  concerns  property  accruing  to  the  wife  in  Louisiana,  il 
would  become  an  important  enquiry  how  far  it  conflicted  with  the  policy  of  the 
State,  which  makes  children  forced  heirs  of  their  parents,  and  which  is,  also,  the 
foundation  of  some  of  the  Articles  of  the  Code,  which  regulate  the  relation  of 
husband  and  wife. 

But  in  my  opinion  it  was  framed  for  no  such  purpose.  Escriche  in  his  Die- 
cionario  razonadoy  verbo  "  Bienes  gananciales"  after  explaining  the  meaning  of 
the  term,  observes  :  "  Como  en  alguuos  casos  pueden  snscitarse  dudas  sobre  si 
ciertos  bienes  son  6  no  de  esta  clase,  es  necesario  tener  presente,  para  mayor  acla- 
racion  de  algunos  puntos  que  ocurren,  que  se  reputan  gananciales  los  bienes  pro- 
pios  del  marido  6  de  la  muger  que  se  encucntran  de  tal  suerte  mezcladc^  6  con- 
fund  idos,  que  no  se  sabe  &  cual  de  ellos  pertenecen,  y  ninguno  de  ellos  poede 
acreditar  su  derecho  de  propriedad,  ley  4,  tit.  4,  lib.  10,  Nor.  Rec  ;  por  cuya 
razon,  al  contraerse  el  matrimonio  suele  otorgai'se  escritura  piiblica  en  que  conste 
los  que  tenia  cada  consorte. 

The  defendant  at  the  time  of  the  contract  had  a  large  property  ;  in  pursuance 
of  the  custom  there  spoken  of,  it  is  all  described.  The  plaintiff*  had  none  ;  but 
she  expected  to  receive  some  after  the  marriage.  Hence  the  stipulation,  for  her 
equal  protection,  that  the  defendant  should  make  a  written  acknowledgement  in 
her  favor,  every  time  property  should  accrue  to  her  during  the  marriage. 

It  is  evident  that  such  acknowledgements  would  have  been  useless  to  her,  if  all 
her  property  was  to  become  "  bienes  gananciales"  since,  by  such  an  arrangement, 
she  would  loose  all  separate  right  to  it ;  and  whatever  might  have  been  her  con- 


Digitized  by  VjOOQ IC 


NEW  ORLEANS.  DECEMBER.  1859.  859 

tribution,  and  even  if  she  had  made  none,  she  would,  at  the  dissolution  of  the  moraim 
marriage,  be  entitled  to  neither  more  nor  less  than  half  of  the  "  bienes  ganan-  Mabigxt. 
dales. 

This  view  of  the  ease  is  confirmed  by  the  5th  clause  of  the  contract  which  first, 
in  general  terms,  places  the  contract  under  the  protection  of  the  Spanish  law, 
and  then  expressly  states  that  the  "  gananctales  "  shall  be  regulated  by  it. 

Property  accruing  to  either  spouse  by  inheritance  does  not  become  "  bienes 
gananciales  "  by  force  of  that  law.  It  is  more  than  confirmed  by  the  answer  of 
the  defendant,  who  admits  that  he  owes  his  wife  a  very  large  sum,  received  on  her 
account  during  marriage,  though  denying  her  right  to  recover  it  now. 


W.  A.  Hanney  &  Co.  V.   H.  E.  Boehnf.r. 

It  is  not  nocosaary  to  state  in  the  affliavit  for  a  writ  of  arrest,  where  the  defendant  resides  or  has  his 
domi**!!. 

If  thp  case  oomos  within  the  exception  in  favor  of  non-residents,  the  defendant  may  plead  the  excep- 
tion, and  in  proof  of  it,  the  proceeiing  in  arrest  will  be  set  a^ide,  if  it  was  not  alleged  iu  the  aftlda- 
vit  that  the  defendant  had  absconded  from  his  residence. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
G,  L.  Bright,  for  plaintiff's  and  appellants.     Race  <fe  Foster,  for  defendant. 

YooRHiEs,  J.  This  case  comes  up  on  a  rule  as  to  the  sufficiency  of  the  plain- 
tiffs' affidavit  to  proceedings  in  arrest  of  defendant.  The  latter,  in  his  rule,  avers, 
*'  that  the  affidavit  made  by  the  plaintiffs  to  obtain  the  writ  of  arrest  is  untrue 
and  insufficient ;  that  he  is  at  present  a  non-resident  of  this  State  ;  and  further, 
that  he  is  not  on  the  eve  of  leaving  the  State  permanently,  but  on  the  contrary, 
he  intends  returning." 

As  no  evidence  was  introduced  on  the  trial  below,  the  difficulty  is  narrowed 
down  to  the  question  of  the  sufficiency  of  the  affidavit,  on  the  face  of  the  paper. 

There  is  no  exception  on  file,  that  the  plaintiffs  have  failed  to  disclose  in  their 
petition,  "  the  place  of  residence  of  the  defendant,  or  the  place  where  lie  lives"  C. 
P.  Art.  172. 

In  the  absence  of  an  exception  to  such  an  omission  on  the  part  of  the  plain- 
tiffs, the  court  cannot  supply  the  objection. 

Is  it  necessary  to  state  in  the  affidavit  for  a  writ  of  arrest,  what  the  residence  • 
or  domicil  of  the  defendant  is  ?    Such  is  not  the  requirement  of  the  law.     C.  P. 
Arts.  212  and  214,  as  amended  by  the  Act  of  1840,  p.  131,  s.  2,  and  by  the  Act 
of  1855,  p.  42,  s.  3. 

In  the  present  case,  the  affidavit  was  made  in  strict  compliance  with  the  pro- 
visions of  the  Code,  as  amended  by  the  statute  of  1840.  We  are  not  called 
upon,  by  the  pleadings,  to  express  any  opinion  upon  the  question  as  to  the  defen- 
dant's right  to  avail  himself  of  the  exception  introduced  in  favor  of  non-residents, 
by  the  third  section  of  the  Act  of  1855,  "  relative  to  persons  arrested  and  im- 
prisoned for  debt." 

It  was  incumbent  upon  the  defendant,  if  he  wished  to  avail  himself  of  this  ex- 
ception, to  prove  that  he  was  a  resident  of  another  State  or  territory  of  the 
Union ;  and  that  proved,  the  failure  of  the  plaintiff's  to  state,  under  oath,  that 
the  defendant  had  absconded  from  his  residence,  would  have  been  fatal  to  the 
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H^HifST  validity  of  their  proceedings  in  arrest.  Tallamon  dft  Dessommes  v.  Antonio  Car- 
BoEHXBR.        denaSf  ante  p.  509. 

This  coart  cannot  take  for  granted,  in  the  absence  of  proof  to  that  effect,  that 
the  defendant  was  a  non-resident  in  the  sense  of  the  Act  of  1855. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the*  District  Conrt 
be  reversed,  and  that  this  case  be  remanded  for  further  proceedings ;  the  appellee 
paying  the  costs  of  appeal. 

Merrick,  C.  J.,  dissenting.  I  think  the  judgment  of  the  lower  court  ought 
to  be  aflBrmed. 

It  is  made  the  duty  of  the  plaintiff  to  set  out  in  his  petition  the  place  of  rwi- 
dence  of  the  defendant.    C.  P.  Art.  172,  No.  3. 

This  is  not  done,  and  the  defect  is  not  supplied  by  the  affidavit  The  only 
reference  to  defendant's  domicil  (if  at  all)  is  upon  the  note  made  a  part  of  tlie 
petition,  whereon  is  endorsed,  "  Indianola,  Calhoun  Co.,  Texas." 

I  am  of  the  opinion,  that  in  the  harsh  proceeding  of  arrest,  it  should  appear 
affirmatively  by  the  affidavit,  or  petition  and  affidavit,  that  the  plaintiff  is  entitled 
to  the  writ.  That  does  not  appear  in  this  case.  It  may  be  that  the  defcodant 
is  a  resident  of  Texas,  or  some  other  State  of  this  Union.  If  so,  the  affidavli 
is  clearly  insufficient.  The  plaintiff  cannot,  I  think,  omit  the  allegation  of  r&i- 
dence,  and  then  rely  upon  an  affidavit  which  could  only  be  good  in  the  cveot  the 
defendant  were  a  resident  of  this  State.     C.  P.  244. 


Thomas  Po\^ll  v.  Joseph  A.  Graves. 

A  roconvoutional  doniaiul,  although  filed  at  the  same  timo  with  Uie  answer,  and  iii  the  sna^  im|«Y.  .^ 

not  a  part  of  tho  answer. 
The  Article  2700  of  the  Civil  Code,  declaring  tint  judicial  admissions  cannot  bo  divided.  do«K  lmi;" 

ply  to  lulmbssmns  in  pleadings. 
Where  the  defendant  has  set  up  a  roconventional  demand  and  neplectp  to  prosecute  it,  he  cannot  .ilk.* 

as  error,  tliat  the  Jud>;nieut  of  the  court  below  did  not  pass  upon  hLs  demand. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
MoU  <j&  Eraser,  for  plaintiff.     Gaiiher  &  McPfieeters,  for  defendant  and  ap- 
pellant. 

BccHANAN,  J.  This  case  has  been  already  before  this  court  (9  An.  435)  ami 
was  remanded  for  a  new  trial,  upon  a  bill  of  exception  to  the  rejection  of  evi- 
dence offered  by  defendant,  in  support  of  the  defence  of  fraud  and  want  of  con- 
sideration for  the  bill  of  exchange  sued  upon,  contained  in  the  answer.  The 
alleged  fraud  was  also  the  subject  of  a  reconventional  demand  for  dHmages?, 
charged  at  32,200,  appended  to  the  answer.  On  the  return  of  the  cause  to  the 
District  Court,  it  was  regularly  assigned  and  tried ;  counsel  of  record  for  defoR- 
dant  not  present.  Plaintiff  offered  in  evidence  the  draft  sued  on,  and  the  answer 
of  defendant  filed  in  this  suit  on  the  18th  of  December,  1852.  Xo  evidence  was 
offered  for  defendant.  Judgment  having  been  rendered  in  favor  of  plaiDtiff  for 
the  amount  of  the  draft,  defendant  has  appealed. 

His  counsel  argues,  that  the  offer  of  defendant's  answer  by  plaintiff,  made  every- 
thing contained  in  that  answer,  evidence  against  him  ;  and,  consequently,  that 
the  judgment  ought  to  have  been  in  favor  of  defendant  for  the  amount  of  his 
reconventional  demand  against  plaintiff.    This  argument  takes  for  granted,  that 
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the  reconvention  was  part  of  the  answer.    Bat  this  is  not  so.    Although  filed  at        powbil 
the  same  time  with  the  answer,  and  in  the  same  paper,  the  reconvention  was  an        gbavbb 
incidental  demand,  or  cross-action,  institnted  by  defendant  against  plain tiflf,  in 
consequence  of  the  action  which  plaintiff  brought  against  him,  defendant.     C. 
P.  362,  363,  374. 

And  although  defendant  had  the  option,  under  our  practice,  of  pleading  this 
cause  of  action  and  of  asking  judgment  upon  it  against  plaintiflT,  either  in  his 
answer  to  plaintiflf's  suit,  or  by  a  distinct  and  separate  suit,  (0.  P.  377,)  yet  it 
is  not  on  that  account  to  bo  confounded  with  the  answer;  which  properly  only 
consists  of  the  pleas  tending  to  the  rejection  of  the  plaintiflf's  demand,  and  not  of 
such  as  have  for  their  object  to  establish  a  claim  against  plaintiff  in  favor  of  de- 
fendant.    C.  P.  179,  i  4 ;  319,  |  2  ;  362. 

Considered  in  this  light,  the  answer  oflfered  in  evidence  by  plaintiff,  consisted 
of  an  admission  of  the  execution  of  the  draft,  and  an  allegation  of  want  of  con- 
sideration for  the  same,  by  reason  of  false  and  fraudulent  representations  of  plain- 
tiflT, which  were  the  cause  of  the  draft  being  made.  Now,  it  is  well  settled  that 
the  Article  2700  of  the  Code,  declaring  that  judicial  admissions  cannot  be 
divided,  does  not  apply  to  admissions  in  pleadings.    18  La.  6  ;  4  Rob.  144. 

The  burden  of  proof  of  fraud  and  error  in  this  contract,  was  upon  defendant ; 
failing  to  prove  which,  he  is  bound  as  alleged  in  the  petition. 

It  is  alleged  as  error  by  appellant's  counsel,  that  the  judgment  of  the  District 
Court  did  not  pass  upon  defendant's  reconventional  demand ;  and  we  are  asked  to 
remand  the  cause  for  a  new  trial  upon  this  ground.  The  District  Court  did  not 
err.  The  defendant  cannot  be  allowed  to  take  advantage  of  his  own  neglect  to 
prosecute  his  reconvention,  in  order  to  delay  the  plaintiflP  in  the  recovery  of  his 
debt,  evidenced  by  the  draft  on  file. 

Indeed,  the  judgment  in  favor  of  plaintiflT  substantially  disposes  of  the  cross- 
action,  which  has  for  its  basis  the  defence  set  up  to  the  action  of  plaintiff.  That 
defence  having  failed,  there  would  seem  to  be  an  end  of  the  cross-action  or  re- 
convention. 

Jud;?ment  aflfirmed,  with  costs. 


Emma  Corner  v.  James  E.  Zuntz  et  al. 

Whoro  executory  proceed Inps  are  enjoined  on  the  allegntions?  of  fraud,  and  payment  supporteU  by  af- 
fl  lavit,  an  injunction  bond  is  not  required  to  bo  given. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
T.  W.  Collens  and  M,  M.  Cohen,  for  plaintiff  and  appellant.    P.  E.  Bon- 
ford  and  H.  D.  Ogden,  for  defendant. 

YooRHiEs,  J.  The  plaintiff  having  enjoined  executory  proceedings  taken  out 
by  the  defendants,  upon  certain  mortgage  notes  transferred  to  them  by  the  payee, 
a  rule  was  taken  by  the  transferree  to  have  the  injunction  dissolved,  on  the 
ground : 

1st.  That  the  plaintiff  gave  no  bond  ;  and, 

2dly.  That  no  cause  of  action  is  disclosed  by  the  pleadings. 

The  District  Judge  sustained  the  rule  on  the  first  ground,  and  dissolved  the 
injunction. 

The  plaintiff  appealed. 
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CoRxn  ir  her  all^atious  of  fraud  and  payment  be  taken  for  trae,  and  that  the  defen- 

zcyn.  dant  came  by  the  notes  since  their  maturity,  she  evidently  has  a  cause  of  action. 
Her  sworn  statements  to  that  effect,  also  dispense  her  from  furnishing  a  bond  of 
injunction.  The  740th  Article  C.  P.  reads  :  "  When  the  Judge  grants  an  in- 
junction, on  the  allegation,  under  oath,  of  any  of  the  reasons  mentioned  in  the 
preceding  Article,  he  shall  require  no  surety  from  the  defendant,  but  he  shall  pro- 
nounce summarily  on  the  merits  of  his  opposition,  if  the  plaintiff  requires  it  as 
explained  below. 

Now,  by  the  preceding  Article,  a  debtor  may  arrest  the  sale  of  his  property 
by  alleging  :  "  That  he  has  paid  the  debt  for  which  he  is  sued,"  and  also,  "  that 
the  act  containing  the  privilege  or  mortgage,  is  forged,"  or  "  that  it  was  obtained 
by  fraud,  violence,  fear,  or  some  other  unlawful  means."     C.  P.  739. 

It  is,  therefored.  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  and  avoided  ;  and  that  the  case  be  remanded  for  further  proceedings 
according  to  law ;  the  appellee  paying  the  costs  of  appeal. 


City  of  New  Orleans  t?.  F.  M.  Fisk. 

By  the  Act  of  1S52,  all  suits  Tor  unpti  1  taxo.s  due  to  the  city  are  broui{ht  by  flliag  in  court  the  tix  b  11 
an  J  citing  Lix  pAyers  by  a  ivortiiiL^m^nt.  Thj  tax  bill  iniHt  bo  coii.siJercd  tun  ibe  petition,  cxxitainuur 
all  the  demand:)  to  which  the  plaintiff  is  entitlc.l  by  law,  and  con80<[aentIy,  in  such  a  suit,  eight  ;*er 
cent,  int.^rest  under  the*  stit'ito  mast  be  allowoi  In  the  ju'lgm?nt,  an  If  prayeJ  for. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Duvigneaud,  J. 
W.  0.  Denegre,  for  plaintiff.     T.  A,  Bartlette,  for  defendant  and  appellant. 

Land,  J.  The  defendant  has  appealed  from  a  judgment  against  him  for  the 
sura  of  twelve  hundred  and  eighty-eight  dollars  and  fifty  cent<%,  with  eight  per 
cent,  interest  thereon  from  the  7th  of  July,  1853,  until  paid.  The  judgment  is 
for  the  amount  of  taxes  due  by  the  defendant  to  the  City  of  New  Orleans,  and 
the  only  error  assigned  is  the  allowance  of  8  per  cent,  interest  by  the  judgment, 
on  the  ground  that  no  interest  was  claimed  in  the  plaintiff's  petition. 

Among  the  provisions  in  the  35th  section  of  the  Act  of  1852,  p.  52,  are  the 
following  :  "  On  the  first  Monday  of  July  of  each  year,  the  Treasurer  shall  put  in 
suit,  in  a  court  of  competent  jurisdiction,  all  unpaid  bills  for  taxes,  and  shall,  by 
an  advertisement  published  in  the  official  newspaper  of  the  Council,  cite  all  de- 
faulters to  appear  in  fifteen  days  from  the  date  of  the  first  insertion  of  said  adver- 
tisement, before  the  respective  courts  in  which  said  bills  are  put  in  suit,  and  an- 
swer to  the  demand  contained  in  said  tax  bill ;  no  petition  shall  be  necessary,  but 
the  tax  bill  shall  be  considered  as  a  petition  ;  and  the  said  advertisement  shall  be 
considered  as  a  citation,  and  no  other  service  of  citation  shall  be  necessary.  All 
city  tax  bills  shall  bear  eight  per  cent,  interest  from  the  first  ^(onday  of  July  of 
the  year  in  which  they  are  payable." 

The  tax  bill  was  the  petition  against  the  defendant,  containing  the  plaintiff's 
demands,  and  must  be  considered  as  containing  all  the  demands  to  which  the 
plaintiff  was  entitled  by  law,  and  consequently,  a  demand  for  eight  per  cent,  in- 
terest under  the  statute. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  affirmed, 
with  costs  in  both  courts. 
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SrccEssioN  OF  Elizabeth  Hughes — John  Hughes  et  als.,    opponents. 

Tho  nrpollatc  court  will  judge  from  the  evidence,  of  the  value  of  the  Bcrvices  rendered  by  the 
attorney  of  the  8urcepj»ion. 

The  expenscH  of  litigation  between  the  hoirs  of  an  estate  as  to  their  respective  rights,  cannot  bo  made 
H  general  charge  against  the  successiim. 

Under  the  prayer  for  goueral  relief  in  an  opiwsition  to  an  execut<)r's  account,  and  upon  proof  received 
without  objection,  the  court  may  reject  the  executor's  charge  for  commissions,  although  the  oppo- 
sition itself  docs  not  preeout  such  an  issue. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Morgan,  J. 
Durant  dt  Jlornor,  for  opponents  and  appellants.     G.  L,  Bright,   IV,  0. 
Denegre  and  M.  Grivot,  for  appellee. 

Merrick,  C.  J.  Two  of  the  opponents  appeal  in  this  case,  and  the  appellee, 
the  executor,  by  answer,  prays  that  the  judgment  be  amended  in  his  favor,  by 
allowing  him  8960  commissions,  which  were  rejected  by  the  Judge  a  quo. 

Hughes,  Valette  tS;  Co.  complain  of  the  rejection  of  all  of  their  claim  of  81,241 
allowed  upon  the  tableau,  except  8181  70  paid  for  city  taxes.  The  opposition 
to  Hughes,  Valette  <5  Co.'s  claim  was  made  by  the  city,  and  it  is  now  urged  that 
the  city  had  no  interest  in  opposing  the  claim.  "VVe  observe,  however,  that  the 
city  is  placed  upon  the  tableau  as  a  creditor,  and  as  the  fund  proposed  to  be  dis- 
tributed does  not  pay  all  the  supposed  debts,  the  city  has  an  interest  in  the  con- 
troversy, and  is,  therefore,  entitled  to  be  heard  upon  its  opposition.  The  proof 
only  establishes  the  item  allowed  by  the  District  Judge.  Sums  paid  by  John 
Hughes  unexplained,  do  not  make  proof  of  payment  by  Hughes,  Valette  db  Co., 
but  we  do  not  think  final  judgment  ought  to  be  rendered  against  them,  as  the 
case  now  stands. 

John  Hughes,  tutor,  opposes  Ihe  allowance  of  $2,500  attorney's  fees  to  George 
L.  BrigfU,  Esq.,  for  services  rendered  the  executor.  The  inventory  amounted 
to  844,955  27,  and  the  executor  charged  commissions  on  838,400.  Now,  as 
the  attorney's  fee  appears  quite  large  with  reference  to  the  inventory,  which 
shows  but  few  debts  due  the  estate,  we  shall  look  into  the  papers  of  the  succes- 
sion, they  being  in  evidence,  in  order  to  judge  for  ourselves  the  value  of  the  ser- 
vices rendered,  and  in  this  regard  we  have  the  same  advantages  as  the  attorneys 
who  have  testified  to  the  services,  by  a  similar  examination. 

"We  find  the  attorney  has  filed  the  following  papers,  and  obtained  orders  there- 
on, viz  : 

1st.  Petition  for  an  order  on  the  Notary  to  produce  the  will  for  probate. 

2d.  Petition  that  the  will  be  registered  and  executed. 

3d.  Petition  that  an  attorney  be  appointed  to  represent  the  absent  heirs,  and 
for  an  inventory. 

4th.  Petition  to  homologate  the  inventory. 

5th.  Petition  for  sale  of  household  furniture,  &c. 

6th.  Petition  for  sale  of  slaves,  and  rule  on  heirs  to  show  cause  why  they 
should  not  be  sold,  and  a  trial  of  the  rule ;  it  being  contested. 

Tth.  Petition  of  the  executor's  attorney  in  fact,  to  have  his  power  of  attorney 
registered ;  and  the 

8th.  Petition  accompanying  a  tableau  proposing  to  distribute  810,657  22,  and 
the  tableau  having  about  fifty  items  including  debit  and  credit  sides  thereof. 
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su^^o'*  or  There  appears  to  have  been  no  litigration  with  third  persons,  except  a  snit 
against  Coryy  for  which  the  attorney  is  allowed  ten  dollars.  The  litigation  be- 
tween the  heirs  as  to  their  respective  rights,  does  not  become  a  general  charge 
against  the  sacccssion. 

In  the  services,  which  we  have  enumerated,  there  does  not  appear  to  have  been 
any  matters  difficult  of  solution  or  require  much  labor  or  professional  skill. 

It  does  not  appear  to  us  that  more  than  seven  hundred  and  fifty '  dollars 
ought  to  be  allowed  for  all  the  services  rendered  by  the  attorney,  and  this  seems 
to  us  a  liberal  and  ample  compensation. 

The  will  of  the  deceased  gave  the  disposable  portion  to  the  executor.  He  is 
not,  therefore,  entitled  to  charge  commission  as  executor.  G.  C.  1679.  Bat  it  is 
said  the  opposition  docs  not  make  this  issue,  and,  therefore,  it  cannot  be  cod- 
sidered. 

The  opposition  contains  a  prayer  for  general  relief,  and  the  proof  which  ap- 
pears to  have  been  received  without  objection,  shows  that  the  executor  is  not  en- 
titled to  charge  this  sum.    Judgment  may  be  rendered  upon  the  proof. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court,  that  the  judgment 
of  the  lower  court  be  amended,  by  reducing  upon  the  tableau  the  amount  allowed 
George  L.  Bright,  Esq.,  as  attorney's  fees,  32,500,  to  3T50  ;  and  that  the  right 
be  reserved  the  said  Hughes,  Vahtte  <C  Co.,  to  claim  in  any  future  proceeding,  or 
by  suit,  all  other  items  of  their  account,  except  for  the  sum  of  ^181  70,  allowed 
them  ;  and  that  such  judgment,  so  amended,  be  affirmed  ;  the  appellees,  jR.  L 
Hughes  and  City  of  New  Orleans,  paying  the  costs  of  the  appeal. 


W.  B.  Robertson  &  Brothers  r.  Lafayette  Caldwell,  Commissioner 
Second  Swamp  Land  District. 

Since  th&  Act  of  the  Tjo^i^lature  of  1858,  ordering  back  into  the  treasury  all  funda  in  the  hanrts  of 
Swamp  Land  Commi&sionors,  proprietors  whose  levees  have  caved  in  or  have  bwsn  destroyed  by 
the  action  of  the  current  of  the  river,  cannot  rtniuire  the  Commissioner  to  proceed  under  the  lOUs 
section  of  the  Art  of  the  D^cij^lature  of  the  16lh  of  March,  1854,  to  construct  said  levee?  wltboota 
special  appropriation  by  the  I^egislature  for  that  purpose. 

The  general  appropriation  to  the  Swamp  liand  Board,  by  the  Act  of  the  Lcgislatare  of  20th  of  March . 
1858,  is  in  contravention  of  the  94tli  Article  of  the  Cbiwtitution,  which  declares,  *•  that  no  mowy 
shall  be  drawn  from  the  Treaatiry,  but  in  pursuance  of  a  speciflc  appropriation  made  by  kw,iiaf 
shall  any  appropriatum  of  mmey  be  mad" /or  a  longer  term  than  two  yean."* 

APPEAL  from  the  Sixth  District  Court  of  West  Baton  Rouge,  Beale,  J. 
Barrow  <fc  Pope,  for  plaintiflfe  and  appellants.    /.  H  New,  for  defendant. 

Merrick,  C.  J.  This  suit  is  instituted  against  the  Second  Swamp  Laod 
Commissioner,  to  compel  him,  by  the  writ  of  mandamus,  to  build  the  levee  on 
the  plantation  of  plaintiffs  in  the  parish  of  West  Baton  Rouge,  under  the  pro- 
visions of  the  tenth  section  of  the  Act  of  the  Legislature,  approved  16th  of 
March,  1854.    AcU  of  1854,  p.  94. 

The  District  Judge  having  dismissed  the  proceeding,  plaintiffs  have  appealed. 

The  Act  under  which  plaintiffs'  claim  relief,  is  an  amendment  of  an  Act  ap- 
proved 3d  of  April,  1853,  to  reclaim  the  swamp  and  overflowed  lands  donated 
the  State  by  Act  of  Congress  of  2d  of  March,  1849. 

The  tenth  section  of  the  Act  of  1854,  relied  on,  makes  it  the  duty  of  the  Engi- 
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neers  in  their  respective  districts,  to  determine  the  locality,  extent  and  dimen-  Rohkrtsom 
sions  of  the  necessary  levees  and  drains ;  to  drain  and  reclaim  the  swamp  and  Caidwku. 
overflowed  lands ;  and  another  clause  authorizes  the  proprietor  whose  levee  has 
caved  in  or  been  destroyed  by  the  action  of  the  cnrrent,  on  the  report  of  three 
freeholders,  who  express  the  opinion  that  the  levee  ought  to  be  renewed  or  re- 
paired by  the  Swamp  Land  Commissioners,  to  notify  the  Commissioner  of  the 
Swamp  Land  District  of  the  same ;  and  thereupon  it  is  made  the  duty  of  such 
Commissioner  to  send  his  Engineer  and  have  the  levee  constructed. 

The  last  general  appropriation  to  the  Swamp  Land  Board,  was  made  by  Act 
of  20th  of  March,  1856.    Acts  of  1856,  p.  214,  No.  99. 

In  1858,  the  Legislature  ordered  back  into  the  treasury,  all  funds  in  the  hands 
of  the  Swamp  Land  Commissioners.  See  Act,  approved  18th  of  March,  1858, 
p.  210. 

Since  this  period,  the  Legislature  has  made  special  appropriations  for  particu- 
lar works,  but  none  for  the  work  in  question. 

This  suit  was  not  commenced  until  the  8th  of  October,  1858,  and  hence  the 
Legislature  had  not  only  withdrawn  the  fund  from  the  control  of  the  Commis- 
sioners, but  the  94th  Article  of  the  Constitution  had  taken  effect  upon  the  appro- 
priation of  1856.  The  Article  declares,  that  no  money  shall  be  drawn  from  the 
treasury  but  in  pursuance  of  a  specific  appropriation  made  by  law,  nor  skill  any 
appropriation  of  money  be  made  for  a  longer  term  than  two  years. 

There  was,  therefore,  no  error  in  the  judgment  of  the  lower  court  in  refusing 
plaintiff's  demand  for  want  of  an  appropriation. 

Judgment  affirmed. 

Cole,  J.,  took  no  part  in  this  case. 


City  op  New  Orleans  v.  Fassman  &  Yancey. 

Tl»e  profiU?  realised  ft-om  the  use  (if  a  cotton  press,  drays  and  slaves,  l%^arrying  on  the  business  of  a 
I'otton  press,  aro  not  subject  to  taxation  as  "  income,"  under  tbe  3d  and  4th  sections  of  tlio  Act  oT 
the  I/>gisIntnro  of  1856,  authorizing  the  city  of  New  Orleans  to  tax  real  and  iiersonal  property. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
W.  O.  Denegre,  for  plaintiffs.     T.  /.  c&  A,  G,  Semmes,  for  defendants  and 
appellants. 

CoLK,  J.  This  is  a  suit  for  taxes  alleged  to  be  due  to  tlie  city  of  New  Or- 
leans. 

The  only  part  of  the  tax  bill  which  is  opposed  in  this  court,  is  that  which  as- 
sesses the  income  of  defendants. 

There  was  judgment  for  the  city,  and  defendants  have  appealed. 

"  It  is  admitted  that  the  defendants  have  no  other  joint  property  than  the 
lease  of  a  cotton  press,  the  slaves  engaged  in  the  business  of  compressing  cotton, 
the  machinery  incident  thereto,  and  the  drays,  carts,  mules,  and  implements  con- 
nected with  that  busings  ;  that  they  are  not  the  owners  of  all  of  the  real  estate 
on  which  the  cotton  press  is  situated,  but  of  a  portion  thereof,  viz,  one  of  the 
yards  ;  that  they  have  no  income  except  what  is  derived  from  this  business,  and 
which  is  the  income  upon  which  the  tax  is  based." 
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New  ORLKAyt  The  material  question  is,  whether  the  revenues  derivable  from  a  cotton  preas 
FAaaiua.  are  "  income,"  within  the  meaning  of  the  Act  of  1856,  "  to  authorize  the  corpo- 
ration of  the  city  of  New  Orleans,  to  tax  real  and  personal  property."  Session 
Acts  of  1856,  p.  109. 

This  Act  declares  :  That  all  real  and  personal  property  located  within  the  cor- 
porate limits  of  the  city  of  New  Orleans,  shall  be  liable  to  taxation,  subject  to 
the  exemptions  specified  in  this  Act. 

Sec.  2.  That  the  term  real  property,  as  used  in  this  Act,  shall  be  construed  Id 
include  land,  slaves  and  buildings,  machinery  and  structures  of  every  kind,  erected 
upon  or  afl&xed  to  the  same. 

Sec.  3.  That  the  term  personal  property,  as  used  in  this  Act,  shall  be  con- 
strued to  include  all  household  furniture,  silver  plate,  goods,  capital,  incomes, 
public  stocks  and  stocks  in  corporations,  moneyed  or  otherwise,  and,  generally, 
all  property  which  is  not  real. 

Sec.  4.  That  the  term  income,  as  used  in  this  Act,  shall  be  construed  to  in. 
elude  and  be  confined  to  all  monies,  salaries,  wages,  pay,  commission,  brokerage 
and  fees  received  in  compensation  of  services  or  labor  rendered,  and  all  revcDues 
and  dividends  received  upon  stocks  in  money  corporations  not  taxable  under  thu 
Act. 

We  are  of  opinion  that  it  was  not  the  intention  of  the  L^islature  to  tax  real 
property  under  the  term  of  land,  slaves,  &c.,  and  then  to  tax  under  the  term  of 
incomes  the  profits  realised  from  such  land,  slaves,  &c. 

It  would  be  double  taxation,  first  to  tax  property  to  the  extent  allowed  bt 
law,  and  then  to  tax  the  profits  derived  from  such  property. 

The  tax  of  three  hundred  dollars  on  income,  but  which  is  in  reality  a  tax  npon 
the  revenues  of  the  cotton  press,  cannot  be  allowed,  because  the  compensation  for 
compressing  cotton  is  derived,  not  from  the  personal  services  of  the  owners  of  the 
press,  in  the  sense  of  this  statute,  but  from  the  use  of  the  press,  drays  and  slaves* 
used  in  carrying  on  the  business  of  a  cotton  press,  which  press,  drays  and  slaves, 
have  been  already  taxed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  and  that  the  plaintiff  recover  from  defai- 
dants  eighty-two  dollars*  and  fifty  cents,  with  one  per  cent  per  month  interest 
thereon,  from  the  thirteenth  day  of  July,  1858,  until  paid,  and  costs  of  the  lower 
court,  with  privilege  on  the  property  described  in  the  tax  receipts  sued  on,  for 
payment  of  the  same  ;  and  that  plaintiff  pay  the  costs  of  appeal. 


Thomas  Ridge  v.  Charles  E.  Alter  et  al. 

Where  a  defendant  l8  sued  as  silent  partner  in  a  commercial  firm,  service  of  citation  on  th«  derfc  of 

the  firm  is  not  safflcient. 
Where  there  is  no  proof  of  the  authoritaUon  of  an  attorney  to  defend  a  salt,  and  such  authorinUan  a 

denied  on  oath  by  the  defendant  who  was  not  legally  cited,  a  Judgment  against  the  defendant  will 

be  annulled. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
/.  N.  Bridcdl,  for  plaintiff  and  appellant.    Durant  d  Homor,  for  defen- 
dant. 
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Cole,  J.    Plaintiff  sues  to  annul  a  judgment  on  two  grounds  :  first,  because         Bomw 
he  was  never  cited ;  and  second,  because  the  attorney  who  appeared  for  him  and 
defended  the  suit,  was  not  authorized  by  him.    The  injunction  obtained  by  plain- 
tiff against  the  execution  of  the  judgment  was  dissolved,  and  he  has  appealed. 

It  appears  that  C/iarles  E,  Alter,  in  1857,  sued  JoU  Sale  for  a  bill  of  groce- 
ries, and  alleged  that  at  the  date  of  the  sale,  Jose  Sale  transacted  a  commercial 
business  with  John  RidgSi  &s  a  silent  partner,  and  was  liable  with  Sale  for  the 
bill,  and  asked  for  judgment  against  both.  Alter  obtained  judgment,  but  by 
consent  it  was  set  aside,  and  a  new  trial  granted. 

Alter  then  filed  a  supplemental  petition,  in  which  he  alleged  that  ITunnas  Ridge^ 
a  brother  of  the  said  John  Ridge,  was  also  a  partner  with  Sale  at  the  time  the 
articles  in  the  bill  were  sold.  There  was  judgment  in  solido  against  Sale  and 
Thomas  Ridge. 

An  execution  having  issued,  it  was  arrested  by  the  injunction  sued  out  by 
Thomas  Ridge,  in  the  present  case. 

I.  The  return  on  the  citation  to  ITiomas  Ridge,  is  as  follows  : 
''  Beceived,  May  5th,  1857,  and  on  the  6th  day  of  the  same  month  and  year, 

served  copy  of  citation  and  original,  with  supplemental  petition,  on  Mr,  Hujmas 
Ridge,  through  his  brother,  John  Ridge,  and  who  accepting  personal  service  for 
his  brother,  Thomas  Ridge,  and  he  being  [***]  at  the  time  of  service. 

"  William  Albert,  Deputy  Sheriff." 

[Between  "  being"  and  "  at"  in  the  return,  there  is  a  clerical  omission  ] 

There  is  no  proof  that  John  Ridge  was  authorized  to  accept  service  for  T%o- 
mas  Ridge, 

Thomas  Ridge  has  annexed  to  his  petition  of  injunction  his  oath,  that  he  was 
never  cited,  and  never  authorized  any  attorney  to  defend  him  in  the  suit. 

The  service  on  John  Ridge,  considered  as  a  Clerk,  is  not  good,  because  Thomas 
Ridge  is  sued  as  a  silent  partner,  and  firms  alone  can  be  cited  in  that  manner. 
C.  P.  198  ;  1  An.  146. 

II.  Mr,  Elliot,  the  attorney  who  filed  the  answer  for  Thomas  Ridge,  states, 
that  John  Ridge  handed  him  the  petition,  and  said  it  was  at  the  request  of  his 
brother,  Thomas  Ridge,  and  Judge  Beecher  also  informed  him  that  Thomas  Ridge 
wanted  him  (Elliot)  to  attend  to  the  suit  with  him. 

There  is  no  proof  that  Thomas  Ridge  ever  directly  employed  Mr,  Elliot,  and 
he  has  denied  it  under  oath. 

There  is  no  doubt  that  Mr,  Elliot  considered  himself  justified,  under  the  cir- 
cumstances, in  filing  the  answer,  but  this  case  shows  the  necessity  of  a  personal 
authorization  by  the  party,  before  an  attorney  appears  for  him. 

As  there  is  no  legal  proof  of  authorization  of  the  attorney,  and  as  the  citation 
is  void,  the  judgment  must  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  avoided 
and  reversed,  that  the  judgment  pi  Charles  E,  Alter  against  plaintiff,  signed 
in  December,  1857,  in  the  Sixth  District  Court  of  New  Orleans,  be  decreed  to 
be  null  and  void  ;  and  the  Sheriff  of  the  parish  of  Orleans,  and  said  C,  E.  Alter, 
are  perpetually  enjoined  from  executing  said  judgment  against  Thomas  Ridge, 
It  is  further  ordered  and  decreed,  that  C.  E,  Alter  pay  the  costs  of  both  courts 
in  the  present  suit. 
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C.  H.  Davis  v.  H.  C.  Millaudox,  Agent. 

An  order  of  n.-izurc  nrwl  8:iIo  may  bo  eiyolncd  on  tho  ground  of  a  deflcioncy  in  the  quantity  of  bud 

Hold,  which  would  entitle  the  vendoc  to  a  diminution  of  the  price. 
A  tender  by  the  vendor  of  other  lands  to  supply  the  deficiency  in  the  q<iantity  of  land  anld.  is  an  ad 

mission  of  tho  dcili'ioncy ,  and  such  admiasion  is  not  avoided  by  tho  declaration  In  the  plea  of  i.«n'l<T, 

that  the  party  does  not  thereby  waive  tho  beneflt  of  his  ploa  of  the  general  issues. 
A  claim  in  diminution  of  price  is  not  a  demand  in  compensiition  or  sot  off,  in  tho  legal  (ma^o  of  ih<- 

term,  and  may  be  set  up  as  a  ground  of  defence  by  tho  vendee  when  sued  for  the  price,  without  hia 

being  obliged  to  resort  to  a  separate  action. 
Tho  maxim  of  law  "  qtia  trmponilia,  <fc. "  lias  survivud  the  general  re|xjaling  Act  of  18*2S,  and  ahhr»aiA 

the  action  quanti  m»fu>r»f  be  prescribed,  tho  ven<lec,  when  sued  for  the  price,  may  rcstust  the  pay 

ment  on  tho  ground  of  a  chum  to  a  diminution  of  the  price. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Bernard,  Fotdhauze,  J. 
Geo.  S,  Lacy  and  R.  A,  Upton^  for  plaintiff  and  appellant.  P.  A,  Ducros,  Jr,, 
for  defendant. 

Land,  J.  This  is  an  injunction  sait,  to  arrest  the  execution  of  an  order  of 
seizure  and  sale,  sued  out  for  the  collection  of  a  mortgage  note  given  in  part  paj- 
ment  of  the  price  of  a  plantation  and  slaves  purchased  by  the  plaintiff  from  one 
Benjamin  L.  MUlaudon.  The  alleged  grounds  for  the  injunction  are,  the  danger 
of  eviction  by  reason  of  an  outstanding  title,  and  a  deficiency  in  the  quantity  of 
the  land  sold,  exceeding  one-twentieth  part,  which  diminishes,  as  allied,  the 
value  of  the  estate  in  the  sum  of,  at  least,  sixteen  thousand  dollars. 

The  first  ground  of  injunction  was  decided  recently  by  this  court,  in  the  case 
of  the  plaintiff,  Charles  S,  Davis  v.  Laurent  MUlaudon,  and  adversely  to  his  pre- 
tensions. It  is,  consequently,  only  necessary  to  consider  the  second  alleged  ground 
for  the  injunction. 

The  defendant,  in  his  origfinal  answer,  avers  that  the  sale  to  the  plaintiff  was  a 
sale  per  aversionem,  in  which  the  quantity  of  acres  mentioned  is  of  no  importacoe, 
and  pleads  the  prescription  of  one  year  to  the  plaintiff's  demand  for  a  diminutioD 
of  the  price.  In  a  supplemental  answer,  the  defendant  pleads  a  peremptory  ex- 
ception to  the  plaintiff's  petition,  on  the  ground  that  his  demand  for  a  dimioo- 
tion  of  the  price  is  an  unliquidated  claim,  which  cannot  be  pleaded  in  compen- 
sation of  a  debt  evidenced  by  an  act  importing  confession  of  judgment,  nor  gaq 
arrest  a  writ  of  seizure  and  sale  thereon.  He  further  pleads,  (though  denying 
the  right  of  the  plaintiff  to  call  upon  him  for  a  diminution  of  the  price,  for  the 
reasons  set  forth  in  his  supplemental  and  original  answers,)  that  he  purchased,  on 
the  1 9th  of  July  last,  some  two  hundred  and  fifty  acres  of  land,  in  the  rear  of  that 
portion  of  the  plantation  which  lies  on  the  right  bank  of  the  bayou,  which  he 
hereby  tenders  to  said  plaintiff,  to  be  considered  as  forming  a  portion  and  pared 
of  his  plantation. 

This  supplemental  answer  was  filed  on  the  27th  of  September,  1858,  and  on 
the  7th  of  October  following,  the  plaintiff  made  an  application  for  a  continuance, 
on  the  grounds  of  the  absence  of  a  material  witness,  and  that  further  time  was 
necessary  to  enable  him  to  inquire  into  and  examine  the  defences  that  he  may 
have  to  the  demand  tendering  new  lands  in  satisfaction  of  his  claim  for  diminu- 
tion of  price ;  and  in  his  affidavit,  deposes,  that  it  is  important  for  him  to  ascer- 
tain, lat,  whether  the  title  to  the  land  tendered  is  good  and  sufficient  in  law : 
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2dly,  if  the  title  be  good,  whether  or  not,  the  land  called  for  by  the  same  can  be  i*^^ 
found ;  Sdly,  the  location  of  the  same ;  and  4thly,  its  quality  and  character.  He  H]ixAi7D0!t. 
further  deposes,  that  if  time  be  granted  to  him,  he  can  show  upon  the  trial  of  this 
cause,  that  there  is  not  a  legal  title ;  that  the  quantity  of  land  covered  by  such 
title  cannot  be  found ;  that  its  location  is  not  such  as  would  authorize  the  defen- 
dant, under  any  circumstances,  to  tender  the  same ;  and  that  it  is  continually  un- 
der the  waters  of  the  gulf,  marshy,  and  of  but  little  value.  The  application  for 
the  continuance  was  refused,  for  the  reason  stated  in  the  bill  of  exceptions,  that 
"  the  court  considered  that  a  sufficient  legdt  ground  for  such  continuance  was  not 
set  forth  in  the  affidavits* 

In  our  opinion,  the  District  Judge  erred.  If  a  vendor  has  the  right  to  tender 
other  lands  in  satisfaction  of  a  vendee's  demand  for  a  reduction  of  price,  in  con- 
sequence of  a  deficiency  in  the  quantity  of  land  sold,  the  tender  should  be  of  lands 
of  the  same  quality  and  value  as  those  actually  conveyed,  and  to  which  the  ven- 
dor has  in  law  a  good  and  sufficient  title.  It  cannot  therefore  be  said,  that  the 
plaintiff's  affidavit  set  forth  no  legal  grounds  for  a  continuance,  because  the  mat- 
ters set  up  in  the  affidavit  were  material  and  peninent  to  the  issue  raised  by  the 
plea  of  tender  of  other  lands.  The  plea  of  tender  was  an  admission  of  a  defi- 
ciency in  the  quantity  of  the  land  sold,  and  was  inconsistent  with  the  plea  of  the 
general  issue ;  and  this  inconsistency  was  not  avoided  by  the  defendant's  declara- 
tion, that  he  did  not  intend  to  waive  the  benefit  of  the  latter  plea.  A  tender  in 
open  court  of  the  thing  demanded,  or  its  equivalent,  is  certainly  an  admission 
that  the  thing  itself  is  due,  and  is  consequently  inconsistent  with  an  averment,  or 
plea,  that  the  thing  is  not  due.  It  has  ever  been  held,  that  the  plea  of  payment 
is  inconsistent  with  a  general  denial,  and  a  plea  of  tender  cannot  be  less  so. 

On  the  trial  of  the  cause,  which  took  place  on  the  same  day,  the  plaintiff's 
counsel  ofiered  evidence  to  prove  all  the  facts  necessary  to  sustain  his  demand  for 
a  diminution  of  price,  and  the  defendant,  by  his  counsel,  objected  thereto,  upon 
the  grounds  that  the  claim  in  diminution  was  not  a  liquidated  demand,  which 
could  be  set  off  against  an  act  importing  confession  of  judgment,  or  could  arrest 
the  execution  of  a  writ  of  seizure  and  sale  issued  thereon.  The  court  rejected 
the  evidence,  for  the  reason  stated  in  the  bill  of  exceptions  "  that  the  plaintiff 
should  resort  to  a  separate  action"  The  District  Judge  erred.  The  claim  in  dimi- 
nution of  price  was  not  a  demand  in  compensation,  or  set  off,  in  the  legal  sense 
of  the  term.  Compensation  presupposes  and  admits  the  existence  of  a  debt  due. 
A  claim  in  diminution  of  price  is  a  denial  of  the  vendor's  right  to  recover  the 
whole  amount  claimed  on  the  ground  of  a  failure  of  consideration,  and  is  conse- 
quently of  a  very  different  nature.  It  has  already  been  decided,  that  a  vendee, 
when  sued  for  the  price  by  the  vendor,  may  plead  in  his  defence,  by  way  of  ex- 
ception, that  the  consideration  has  failed,  through  a  deficiency  in  the  quantity,  or 
through  the  redhibitory  defects  of  the  thing  sold.  Thompson  v.  Milhurn,  1  N.  S. 
468 ;  Davenport  v.  Fortier,  3  N.  S.  695  :  BushneU  v.  Brovniy  4  N.  S.  500.  Upon 
the  authority  of  these  decisions,  the  plaintiff  had  the  right,  as  vendee,  when  sued 
for  the  price  by  the  vendor,  who  is  the  defendant  in  this  action,  to  claim  a  dimi- 
nution of  the  price,  and  was  not  bound  to  institute  a  separate  action  for  that 
purpose. 

The  defendant's  counsel,  however,  contends,  that  the  claim  in  diminution  of 
price  was  prescribed  by  the  lapse  of  one  year  before  the  commencement  of  this 
suit  by  injunction,  and  is  therefore  extinguished.  He  further  contends  that  the 
rule  of  the  Roman  law,  qux  temporalia  sunt  ad  agendum,  sunt  ad  excipiendum 
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Davm  perpetua,  has  been  repealed,  and  no  longer  fonns  a  maxim  in  our  jarispradeooe. 
MiLLiiTPojr.  We  find  that  it  has  been  otherwise  considered  by  our  predecessors,  and  recog- 
nized as  a  maxim  of  law  which  suryived  the  great  repealing  Act  of  1828,  and 
which  they  have  declared  applicable  to  a  certain  class  of  cases  well  defined  in  the 
opinion  of  Mr.  Jostioe  Slidell  in  the  case  of  Boeto  v.  Laine,  3  An.  141.  The  ven- 
dor's right  of  action  for  the  recovery  of  the  price,  and  the  vendee's  right  of  action 
for  diminution  of  price,  arise  out  of  the  contract  of  sale  of  the  plantation  and 
slaves  now  in  controversy,  and  the  claim  for  diminution  is,  consequently,  in  the 
language  of  the  commentators,  visceral — necessarily  attached  to  the  vendor's  ac* 
tion  for  the  price,  and  inseparable  from  the  contract  of  sale  itself.  We  are  there- 
fore of  the  opinion,  that  the  vendee's  claim  for  diminution  comes  within  the  opera- 
tion of  the  rule,  qua  temporalia,  and,  that  being  sued  for  the  price,  he  may  avail 
himself,  as  a  matter  of  defence,  of  a  deficiency  in  the  quantity  of  the  land  sold, 
though  the  action  quanti  minoris  be  prescribed.  See  1  N.  S.  468,  3  N.  S.  695, 
4  N.  S.  500,  2  An.  546,  3  An.  141. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  be  reveraed, 
and  the  cause  remanded  to  the  lower  court  for  further  proceedings  according  to 
law,  and  that  the  defendant  pay  the  costs  of  this  appeal. 

Note, — ^The  pleadings  and  issues  are  different  in  this  case  from  those  in  the  case 
of  the  plaintiff  against  Laurent  MiUaudon,  referred  to  in  the  foregoing  opinion. 


Alfred  Kearney  &  Co.  v.  Robert  Fenner  &  Co. 

Suit  being  brought  against  R.  t.  and  C.  W. ,  as  composing  the  commercial  firm  of  J?.  F.  t§  Ca.,  mad 
the  petition  and  citation  served  on  R.  F.  alone —Held;  TtM  the  service  of  citation  was  solBeieat  n 
to  both  partners. 

lo  a  suit  against  the  maker  of  a  promissory  note,  in  confirming  a  Judgment  by  default,  it  is  not  acces- 
sary that  the  signature  or  the  maker  should  be  proved. 

Where  the  name  of  one  of  the  partners,  who  Is  sued  on  a  note  of  the  Qrm,  does  not  appear  either  ia 
the  firm  name  or  in  the  return  of  citation,  the  fikct  of  his  bebig  a  partner  must  be  proved,  to  entiUt 
the  plaintiff  to  cooflrm  a  Judgment  by  default  against  him. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Eggleston,  J. 
G.  L.  Bright,  for  plaintiff.    M.  M.  Cohen  and  Lea  d  Marr,  for  defendants 
and  appellants. 

Buchanan,  J.  This  action  was  instituted  upon  five  promissory  notes,  payable 
to  the  order  of  plaintiff,  and  signed  "  -R.  Fenner  dt  Co," 

The  petition  alleges,  that  the  firm  of  R.  Fenner  <ft  Co.  is  a  commercial  partner- 
ship composed  of  Robert  Fenner  and  William  Crawford. 

Citation  issued  to  "  R,  Fenner  dt  Co.,"  and  was  served  upon  -R.  Fenner  in 
person. 

Judgment  by  default  was  rendered  and  confirmed. 

The  only  evidence  offered  to  confirm  the  default  was  "  the  five  notes  sued  upon 
in  this  case." 

The  judgment  was  against  Robert  Fenner  and  William  Crawford  in  solido. 
They  have  separately  appealed,  and  assign  for  error,  that  the  return  of  citation 
was  insufficient  to  justify  the  default ;  and  that  the  evidence  offered  was  insaffi* 
cient  to  justify  the  final  judgment. 
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We  think  the  return  of  the  citation  served  on  R.  Fenner  in  person  justified  the       k«aiw»t 
judgment  by  default.    The  Code  of  Practice,  Art.  198,  provides,  that  when  a        Fnan. 
suit  is  brought  against  a  commercial  association  trading  under  a  title,  or  as  a 
firm,  service  of  citation  is  to  be  made  on  any  of  the  partners  in  person,  or  upon 
their  clerk  or  agent,  at  their  place  of  business. 

As  to  the  confirmation  of  the  default,  Judge  Rost  being  the  organ  of  the  court, 
it  was  decided  in  Davis  v.  Davis,  8  An.  91,  that  in  a  suit  against  the  maker  of  a 
promissory  note,  in  confirming  judgment  by  default,  the  signature  of  the  maker 
need  not  be  proved. 

It  is  argued  that  this  decision  has  been  overruled  by  the  case  of  Tillett  v.  Up- 
ton, 12  An.;  but,  on  examination,  such  does  not  appear  to  be  the  case.  Tillett  v. 
Upton  was  not  a  suit  against  the  maker  of  the  note,  but  against  his  administra- 
trix. The  Article  324  of  the  Code  of  Practice,  which  requires  the  express  ac- 
knowledgement or  denial  of  the  signature  by  defendant,  does  not  apply  to  such  a 
case ;  for  that  Article  speaks  of  actions  upon  obligations  alleged  to  have  been 
signed  by  the  defendant  in  the  action.  And  as  to  the  case  of  Davis  v.  Davis, 
which  was  grounded  upon  the  Article  324,  it  is  not  so  much  as  mentioned  in  the 
decision  of  Tillett  v.  Upton, 

The  case  of  Young  v.  Talbot,  12  Rob.  518,  quoted  by  Judge  Yoorhies  in  Til- 
lett V.  Upton,  rather  favors  the  doctrine  of  Davis  v.  Davis ;  for  no  objection  is 
made  therein  to  want  of  proof  of  signature  of  the  maker  of  the  note  (defendant 
in  the  suit),  but  of  that  of  the  payee  and  endorser,  the  plaintiflf  being  endorsee. 

It  is  believed  that  the  case  of  Davis  v.  Davis  has  been  generally  acted  upon  as 
a  rule  of  practice  in  the  courts  of  the  first  instance,  ever  since  its  publication  in 
the  Reports ;  of  which,  indeed,  the  present  case  furnishes  an  example.  We  have 
given  full  consideration  to  the  objections  urged  against  that  decision  of  our  pre- 
decessors, and  do  not  find  it  necessary  or  expedient  to  disturb  it. 

We  cannot,  however,  stretch  the  admission  implied  from  the  judgment  by  de- 
fault, to  the  allegation  contained  in  the  petition,  that  the  appellant,  IVilliam, 
Crawford,  (whose  name  does  not  appear  in  the  firm,  nor  in  the  return  of  cita- 
tion,) was  a  member  of  the  firm  of  R.  Fenner  dt  Co.  This  is  a  fact  which  should 
have  been  proved,  under  the  circumstances,  before  entering  up  final  judgment 
against  him  individually. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  appealed  from  be 
affirmed,  as  to  the  appellant;  Robert  Fenner ;  that  it  be  reversed  as  to  the  appel- 
lant, William  Crawford,  and  that  there  be  judgment  in  favor  of  said  Crawford^ 
as  in  case  of  nonsuit ;  that  the  costs  of  the  District  Court  be  borne  by  defendant, 
Fenner,  and  those  of  appeal  one-half  by  said  Fenner,  and  one-half  by  plain tiffl 

Merrick,  C.  J.,  dissenting.  I  adhere  to  the  decision  of  TiUelt  v.  Upton,  12 
An.,  which  I  understood  as  overruling  the  case  of  Davis  v.  Davis. 
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J.  S.  David  and  J.  F.  Livaudais  v.  Municipality  Xo.  Two.* 

A  market,  though  dostinod  to  a  public  uso,  is  not  nccosparily  public  property. 

A  dpdirntiun  to  public  use  Ls  inchoate  onir,  until  after  itu  accopuuice,  which  acceptance  may  be  shown 

by  authonlic  act  or  the  uiie  or  the  property  in  the  manner  and  for  the  objoct  di^ignated. 
Tlie  dcsijrnaiion  for  a  public  purpose  of  a  Hpace  of  ground  upou  a  plan  is  not  of  it«»If  cvi«lonr<»  of  au 

intention  Ui  dedicate,  the  essence  of  the  de<licatiun  consistinf?  in  such  case  in  the  assent  vf  the  pn> 

prietor  to  the  use  designated. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
Geo.  Eustis,  Jr.,  and  A.  Pitot,  for  plaintifis.    jR.  Hunt,  T.  R.  Wolf  and  /. 
Livingston^  for  defendants  and  appellants. 

Buchanan,  J.  This  case  is  identical  in  principle  with  those  of  Livavulais  v. 
Municipality  No.  Two,  16  La.  509  ;  Livaudais  <fb  David  v.  same,  r»  An.  8  ;  Muni- 
cipality  No.  Two  v.  Palfrey,  7  An. ;  A.  Xiques  et  at  v.  Bujac  et  at.,  7  An. 

For  the  reasons  assif^ned  bj  the  Judge  of  the  lower  court,  it  is  ordered,  ad- 
judged and  decreed,  that  the  judgment  appealed  from  be  affirmed,  with  costs  iu 
both  courts. 


Opinion  op  the  District  Judge. 

In  this  case,  both  parties  trace  their  allied  title  to  a  common  source.  The 
plaintiffs  and  intervenors  claim  to  be  declared  the  owners,  and  as  such  to  be  put 
in  possession  of  a  portion  of  ground  on  which  the  defendants  have  erected  a  mar- 
ket, situated  at  the  head  of  Market  Street,  between  St.  James  and  Ricfaan] 
Streets.  The  defendants  allege  that  the  property  claimed  by  the  petitioners  be- 
longs to  and  is  vested  either  in  the  defendants  or  in  the  public,  and  is  under  the 
administration  of  the  defendants.  That  said  property  was  dedicated  to  the  pub- 
lic, to  be  used  as  a  market  under  the  regulations  of  the  defendants.  By  a  suppk^ 
mental  petition  the  plaintifife  ask,  that  in  case  the  court  should  be  of  opinion  that 
the  Municipality  have  the  right  to  hold  said  property  as  a  market,  that  they  he 
condemned  to  pay  to  petitioners  the  value  thereof,  with  interest,  &c.  There  is 
but  one  point  on  which  this  case  can  be  distinguished  from  those  in  5  An.,  p.  8. 
and  16  La.,  p.  509.  The  piece  of  ground  in  controversy  was  part  of  the  laml 
laid  out  in  lots  and  squares  on  an  original  plan  made  by  B.  Lafon  in  1807.  It  was 
marked  on  the  plan  with  the  word  "  marche  "  on  the  space  designating  the  par- 
cel of  ground  claimed  in  the  petition.  In  the  cases  referred  to  it  was  held  that 
the  words  •'  Colisee  "  and  "  Eglise  de  VAnnonciation ''  could  not  be  construed  as 
constituting  a  dedication  to  public  use,  as  places  of  public  worship  and  public 
amusement  are  invariably  owned  as  private  property,  and  the  question  now  pre- 
sented for  solution  is,  whether  at  the  time  the  plan  was  made,  a  market,  situated 
on  the  spot  in  controversy,  was  or  was  not  susceptible  of  private  ownership.  This 
is  not  the  only  question  presented  under  the  pleadings,  but  an  affirmative  decision 
on  this  point  brings  it  clearly  within  the  scope  and  application  of  the  principles 
laid  down  in  the  cases  above  referred  to.  There  is  certainly  nothing  in  the  uses 
to  which  a  market  is  applied,  which  is  inconsistent  with  private  ownership.    It  is 


*  This  case  w:u-«  omitU'd  in  Uu-  Rt'iKirts  of  1K55. 
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trnei  markets  are  public  places,  so  are  theatres  and  churches.  The  fact  that  ^^^^ 
property  is  used  for  purposes  of  public  coDTenience  or  necessity  does  not  divest  2d  MmnoFAunr. 
the  owner  of  his  title,  nor  invest  it  in  the  public.  The  public  hydrants  are  the 
property  of  a  private  corporation.  The  city  is  lighted  by  a  private  company. 
Until  very  recently,  two  of  our  municipal  halls  were  owned  by  private  indi 
viduals.  The  building  in  which  the  courts  are  held  belongs  to  a  private  corpo- 
ration, and  it  has  been  recently  decided  that  even  the  Parish  Jail  is  the  exclusive 
property  of  the  First  Municipality,  the  other  two  municipalities  paying  rent 
therefor  as  lessees.  If  a  jail,  a  courthouse,  or  a  municipal  hall  be  susceptible  of 
private  ownership,  why  may  not  a  private  individual  own  a  market?  If  water 
and  light  may  be  supplied  to  the  public  by  individuals  for  their  private  emolu- 
ment, why  may  not  food  also  ?  If  I  am  not  mistaken,  this  is  actually  done  at 
present  The  markets,  though  owned  by  the  city,  are  farmed  or  leased  out  to  in- 
dividuals. The  fact  that  the  word  "  marche  "  is  figured  on  the  space  where  the 
ground  in  controversy  is  situated,  does  not  then  of  itself  constitute  a  dedication, 
so  far  as  to  operate  as  a  divestiture  of  title.  It  is  not  necessarily  public  proper- 
ty. I  do  not  wish  to  be  understood  as  laying  down  the  proposition,  that  a  dedi- 
cation of  a  piece  of  ground  for  any  of  the  uses  above  mentioned  may  not  be  made 
by  an  individual,  that  is  not  the  issue  presented.  The  questions  to  be  determined 
in  this  case  are,  Ist,  whether  any  dedication  was  made,  and  2d,  whether  a  desti- 
nation to  such  a  use  as  a  market  necessarily  operates  as  a  divestiture  of  title. 
The  Civil  Code  is  silent,  so  far  as  my  examination  has  extended,  on  the  subject 
of  a  transfer  of  the  title  to  private  property  by  dedication,  but  it  is  expressly  laid 
down  in  the  old  as  well  as  the  new  Code,  that  '^  property  can  neither  be  acquired 
nor  disposed  of  gratuitously,  unless  by  donations  inter  vivos  or  mortis  causa  made 
in  the  forms  established  for  one  or  the  other  of  those  acts."  It  is  true  that  La- 
fon's  plan  is  of  an  earlier  date  than  either  of  the  Codes,  but  it  does  not  appear 
that  the  previous  legislation  differed  in  this  respect  frpm  that  adopted  by  the 
Codes.  Perhaps,  however,  the  validity  of  a  transfer  of  private  property  by  dedi- 
cation ought  not  to  be  questioned  after  the  well  considered  decision  of  the  Su- 
preme Court  in  the  case  of  the  Municipality  No.  Two  v.  The  Orleans  Cotton 
Press,  and  that  in  the  case  of  Livaudnis  v.  Municipality  No.  Two,  16  La.  The 
court,  in  the  first  case  alluded  to,  appears  to  have  adopted  the  doctrine  of  the 
Supreme  Court  of  the  United  States  as  explained  in  the  case  of  the  City  of  Cin- 
cinnati V.  White,  lessee,  6  Peter's  Rep.,  that  no  particular  form  or  ceremony  is 
necessary  in  the  dedication  of  land  to  public  use,  all  that  was  necessary  being  the 
assent  of  the  owner  of  the  land  and  the  fact  of  its  being  used  for  tfie  purposes  in- 
tended by  the  appropriation.  Judge  Martin,  in  his  dissenting  opinion  in  the  case 
first  quoted,  says  that  the  dedication  required  no  other  evidence  than  the  plan 
and  the  use  of  those  places  by  the  public.  The  other  Judges,  though  they  differed 
from  Jadge  Martin  on  other  points,  appear  to  have  concurred  in  this  definition 
of  a  dedication.  It  is  evident  that  they  regarded  it  as  an  agreement,  though  an 
implied  one.  The  intention  to  dedicate  was  to  be  inferred  from  the  plan  desig- 
nating what  was  to  be  used,  and  the  assent  given  to  the  actual  use  of  it  for  the> 
purposes  intended.  In  the  case  at  bar,  it  may  therefore  be  assumed,  that,  had 
the  place  in  controversy  been  used  by  the  public  for  the  purpose  designated 
therein,  without  dissent  on  the  part  of  the  original  proprietors,  this  fact,  taken 
in  connection  with  the  designation  on  the  plan,  would  have  constituted  an 
effectual  barrier  to  their  present  claim,  but  this  does  not  appear  to  have  been  the 
case.    On  the  one  part,  no  attempt  was  made  to  use  the  property  in  question  as 
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iutd  a  market  for  more  than  forty  years  after  tlie  alleged  dedication,  and  on  tbe  other, 
to  MonoriuR.  thia  first  attempt  tbna  to  use  it,  so  fitf  firom  being  assented  to  by  the  plaintifis, 
was  met  by  a  protest  which  was  promptly  followed  by  litigation.  Redprocal 
assent  is  of  the  essence  of  every  agreement.  If  the  object  for  which  the  alleged 
dedication  was  made  had  been  one  which  in  its  very  natare  exdaded  the  idea  of 
private  ownership,  as  for  a  quai,  port,  street  or  public  square,  (though  the  paifa 
in  some  of  our  cities  are  private  property,)  perhaps  such  designation  might  hsTe 
been  considered  as  evidence  of  an  intention  to  give,  which  required  no  formal 
acceptance,  though  the  decision  in  the  case  of  Livaudaia  v.  MunidpaUty  No.  Tw, 
16  La.,  clearly  indicates  the  opinion  of  the  court,  that  where  there  is  a  dedica- 
tion, it  is  inchoate  only  until  the  acceptance  of  the  party  for  whose  benefit  tbe 
dedication  was  intended,  the  court  probably  considered  the  use  of  the  properij 
for  the  purpose  designated  as  an  aooeptanoe. 

The  conclusions  to  which  my  examination  of  this  copious  topic  has  led  me  tie: 
1st,  that  a  market,  though  destined  to  a  public  use,  is  not  necessarily  pablie 
property,  and  2d,  that  a  dedication  to  a  public  use  is  inchoate  only  until  after  iti 
acoeptanoe,  which  acceptance  may  be  shown  by  authentic  act,  or  by  the  use  of  it 
in  the  manner  and  for  the  object  designated ;  3d,  that  the  designation  for  a  pab- 
lie purpose  of  a  space  of  ground  upon  a  plan,  is  not  of  itself  evidence  of  an  in- 
tention to  dedicate,  the  essence  of  the  dedication  consisting  in  such  case  in  tie 
assent  of  the  proprietors  to  the  use  designated.  I  do  not  conaider  that  the  qnei- 
tion  of  servitude  is  presented  by  the  pleadings.  It  may  be  true,  as  the  coQud 
for  the  plainti£b  have  themselves  suggested,  that  the  purchasers  of  lots  in  refer- 
ence to  this  plan  may  have  acquired  rights  upon  the  property  in  controveny,  uA 
that  the  plaintifis  have  renounced  the  right  of  ^propriating  the  property  for  aoy 
other  purpose  than  a  market ;  but  those  rights,  whatever  they  may  be,  cannot  be 
acted  on  in  a  suit  to  which  they  are  not  parties.  Whether  a  servitude  has  or  \m 
not  been  established,  and  if  it  has,  how  it  is  to  be  enforced ;  whether  it  has  bm 
lost  by  non-usage,  misuser  or  prescription,  are  questions  which  cannot  be  deter- 
mined in  the  present  litigation,  the  question  of  title  being  the  only  one  presented 
by  the  pleadings.  The  plaintifls  have  asked  in  their  amended  petition,  that  the 
property  be  recognized  as  belonging  to  the  petitioners  and  intervenors  in  fall 
ownership,  in  the  proportions  claimed,  with  the  privilege  of  using  the  same  as  a 
market  for  their  private  benefit  and  emolument.  If  they  are  the  owners  of  the 
property,  they  are  at  liberty  to  make  any  use  of  it  which  is  not  in  violation  of 
the  rights  of  others,  or  not  in  contravention  of  the  municipal  ordinances.  Should 
they  make  any  use  of  it  in  violation  of  either,  it  will  be  the  right  of  the  psrtitt 
interested  to  seek  redress  by  kiw.  At  present,  I  can  see  no  necessity  for  the  ia- 
terferenoe  of  the  court ;  the  judgment  of  the  court  should,  in  my  opinion,  recog* 
mas  the  petitioners  as  owners  of  the  property  claimed,  without  prejudice  to  the 
rights,  if  any  they  have,  of  the  defendant^,  or  any  parties  interested,  to  demand 
(after  their  rights  thereto  shall  have  been  judicially  ascertained)  that  the  said 
property  shall  be  occupied  as  a  market,  in  such  manner,  and  subject  to  such  rei- 
trictions,  as  may  be  hereafter  determined. 
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City  of  New  Orleans  u  Heirs  of  Guillotte.* 

A  market  house  is  not  a  locut  publicu$. 

The  police  of  mirk >ts  nnd^r  tho  miiaicipal  administration  is  not  Inconsisteni  with  their  being  the  sab. 
iects  of  pri%-at8  ownership. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
J,  Livingston,  for  plaintiff  and  appellant.    F.  Buisson  and  R,  N,  Ogden, 
for  defendants. 

Buchanan,  J.  The  plaintiff  and  defendants  are  joint  owners  of  the  Magazine 
Street  Market,  at  the  corner  of  Magazine  and  St.  Mary  Streets,  and  of  the 
ground  upon  which  said  market  is  situated,  in  certain  proportions  stated  in 
the  petition  and  answer  filed  in  this  cause.  The  f>laintiiis  are  desirous  of  ter- 
minating this  joint  ownership  bj  a  partition,  for  which  purpose  they  institute 
this  action. 

In  their  petition,  they  allege  that  the  property  cannot  be  divided  in  kind,  and 
pray  that  it  be  sold  at  public  auction,  and  the  proceeds  of  sale  divided  between 
the  parties  in  the  proportion  of  their  respective  interests. 

Experts  appointed  by  the  parties  and  by  the  court  have  reported  that  the 
property  cannot  be  divided  in  kind. 

The  defendants  object  to  a  partition,  on  the  ground  that  the  property  in  ques- 
tion is  hors  de  commerce,  being  destined  to  the  public  use ;  and  iu  an  amended 
answer  allege,  that  a  certain  former  judgment  of  the  Third  Judicial  District 
Court,  assigning  the  respective  portions  of  the  parties  in  this  property,  was  in 
&ct  a  final  partition  of  the  Magazine  Street  Market  between  them. 

This  latter  position,  which  is  a  sort  of  plea  of  res  judicata,  is  manifestly  un- 
tenable. The  judgment  of  the  District  Court  referred  to  was  the  very  opposite 
of  a  partition ;  for  it  established,  instead  of  dissolving,  a  joint  ownership,  and 
regulated  the  administration  of  the  joint  property. 

The  plea  that  this  property  is  out  of  commerce,  and  cannot  be  the  object  of  a 
sale,  appears  to  have  prevailed  with  the  court  bdow,- by  whose  judgment  the 
pl«intif&  are  referred  to  an  action  of  expropriation,  under  Art.  2604  and  follow- 
ing of  the  Civil  Code,  as  their  proper  remedy. 

From  this  judgment  phuntifib  have  appealed ;  and  their  counsel  has  judiciously 
observed,  in  argument,  that  if  it  be  true  that  the  property  is  already  dedicated 
to  public  use,  the  action  of  expropriation  would  be  evidently  unnecessary,  and 
the  provisions  of  the  Code  cited,  inapplicable. 

But  we  have  not  been  able  to  concur  in  the  views  of  this  case  which  have 
brought  the  District  Court  to  the  conclusion  that  the  present  action  cannot  be 
maintained. 

It  appears  to  us  erroneous  to  style  the  Magazine  Street  Market  a  locus  puUi. 
eus.  Market  houses  are  not  included  in  the  enumeration  o(  public  things,  coxk- 
tained  in  Arts.  444,  445  and  446  of  the  Civil  Code.  A  market  house  may  very 
well  be  the  subject  of  private  ownership.  In  many  cities  butcher's  meat,  fish 
and  vegetables  are  sold  in  shops,  like  any  other  commodity.  Even  in  New  Or- 
leans, there  are  to  be  found  market  houses  which  belong  to  individuals.    The  po- 
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nsw  vwiMjia      ufx  ui  uiarjiebs  IB,  VYKTy  wuen;,  »u  iiupuruiui.  part  ui  ui«  municipal  aommiSiiiuuiiD, 
QvBjjoira.      from  their  intimate  connection  with  the  public  health.    The  first  section  of  u 
Act  to  amend  the  Act  to  incorporate  the  city  of  New  Orleans,  approved  Mardi 
14th,  1816,  (Ballard  &  Curry,  p.  101,)  gave  power  to  the  Mayor  and  CityCoan- 
cil  *^  to  establish  one  or  more  market  places,  and  to  determine  the  mode  of  ioa- 
pection  of  all  comestibles  sold  publicly,  either  in  said  market  or  markets,  or  in 
other  places ;  to  regulate  everything  which  relates  to  bakers,  batchers,  tavern  and 
grocery  shop  keepers,  and  other  persons  keeping  public  houses,  draymen,  horse- 
drivers,  water  carriers,  and  slaves  employed  as  day  laborers.'*    Bat  from  this 
general  power  of  establishing  markets  and  regulating  butchers,  it  does  not  seem 
to  follow  that  the  city  corporation  must  needs  be  the  owner  of  all  the  market 
houses  within  its  limits,  any  more  than  of  all  the  bakeries  and  taverD«>,  wbof« 
occupants  are  subjected  to  the  same  municipal  supervision,  or,  in  the  language  of 
the  District  Judge,  "  that  the  city  alone  could  become  the  bidder  and  purchaser 
of  the  Magazine  Street  Market  at  a  public  sale,  to  efl^t  the  partition  praved 
for."    The  plaintifl^  make  no  such  pretension.    It  would  be  in  fact  glaringly  is. 
consistent  with  the  prayer  of  their  petition,  which  is  for  a  licitation ;  and  there 
can  be  no  licitation  without  a  competition  of  bidders.    A  licitation  where  there 
should  be  only  one  party  privileged  to  bid,  would  be  a  mockery  of  the  forms  of 
law,  and  a  fraud  upon  the  rights  of  the  defendants. 

It  is,  therefore,  a^jndged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  of  partition  of  the  property  described 
in  the  petition,  by  public  sale  to  the  highest  bidder,  after  legal  advertisemeDts^ 
and  upon  such  terms  as  the  parties  shall  agree ;  or,  in  case  they  cannot  agree, 
the  terms  to  be  fixed  by  the  District  Court  according  to  law.  It  is  further  de- 
creed, that  the  costs  be  equally  divided  between  the  parties,  plaintiff  and  defb- 
dant,  one-half  to  each,  with  the  exception  of  the  costs  of  this  appeal,  which  an 
to  be  borne  by  defendants  and  appellees. 
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k  Wife. 
Frances  Bitter  v.  Josephine  Castille, 

Adm.,  et  al. 
Emilia  Bessan  et  al.  t*.  Marie  Anatha 

lie  Breauz,  widow,  &c. 
Gustave  Harry  v.  Ozem^  Constantin. 


State  V.  John  Nicholson  and  G^rge 

Wilson. 
Jean  Baptiste  Derbes  et  als.  v.  Pierre 

P.  Briant  &  wife. 
Henry  G.  Moss  v.  Leonzile  Hartman 

and  Augustin  A.  Tomlinson,  her 

husband.  x 


Susannah  Ireland  et  al.  v  Succession  of] Charles  Leblanc  v.  Melanie  Ludrique. 
Bobert  B.  Brasheur. 
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INDEX. 


ABSENTEE. 

1.  The  appointment  of  a  curator  to  the  estate  of  an  absentee  is  authorized  by 
Articles  50.  52  and  53  0.  C.  Wilson  v.  Smith,  368. 

Soo  AitACBMSsrr— Story  v.  Jofu*,  78. 

ACTION. 

1.  The  pltitory  action  can  only  be  maintained  by  one  in  whom  the  le^  title  c/ 

is  Tested,  or  by  his  legal  representatiye.  Coze  v.  Robertson,  232.  7 

2.  Although  no  real  action  would  lie  in  Louisiana  for  lands  situated  in  Missis- 

sippi, yet  a  suit  brought  to  recover  the  proceeds  of  those  lands,  from  a  de- 
fendant domiciliated  in  Louisiana,  would  fall  within  the  jurisdiction  of  our 
courts.  Edwards  v.  Ballard,  362. 

3.  Where  a  petitory  action  has  been  brought  to  recover  land  sold  under  an 

execution,  defendants  should  offer  in  evidence  the  record  and  judgment  in 
the  suit  under  which  the  execution  issued.     Ddespesre  v.  Warner,  413. 

4.  But  where  it  is  shown  by  the  execution,  and  Sheriff's  return,  and  the  no- 

tices served,  that  the  property  in  controversy  has  been  sold,  and  the  de- 
fendant put  in  possession  as  owner,  and  that  a  part  of  the  price  has  been 
applied  to  the  credit  of  plaintiff,  he  cannot  bring  a  petitory  action  and 
ignore  the  existence  of  the  sale,  and  treat  the  proceedings  as  having  no 
existence ;  he  must  resort  to  an  acticm  of  nullity  to  set  aside  the  sale,  if  it 
be  irregular  or  illegal.  Ibid. 

5.  In  an  action  for  trespass,  the  defendant  cannot  put  the  plaintiff  upon  proof 

of  title ;  possession  alone  is  sufficient  to  support  the  action. 

Gardiner  v.  Thibodeaux,  732. 

6.  An  action  of  jactitation  cannot  be  maintained  by  a  party  who  is  not  in  pos- 

session. Arrowsmith  v.  Durdl,  849. 

See  PsncBimox-^jKlemp  v.  Oomdiut,  801. 

£2ioanb  v.  BaUard,  362. 

Dugav  v.  Julton,  418. 
See  Sal«— &tiZ^  v.  Keanu^  436. 

McDonald  v   Fat^Aon,  716. 
See  YfrnA—DeOonda  v.  New  OrZeaia,  662. 
See  MoRTOAQS-nSoUoy  v.  Ckeaanaidrej  667. 
Soo  BBS  JiTDKUXA— £rikq^e>  v.  Seuddji^  676. 
See  PRAcncB— TroUam*  v.  Hawthomy  616. 
See  JuDQHKSTT— Ililiqftfm  v.  Stede^  656. 
See  WAiuumr— iCd^  V.  WUeman,  661. 
See  ScGCBSBioK— LoMaiKier  v.  CadiUe,  777. 
See  Pakssebboif—  White  t.  JimeSy  681. 


ACCOUNT. 


Sec  PBESCBiFnox— ^yme  v.  PraUter,  658. 
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ADMINISTRATOR. 

Soe  EncTTOB  a^id  ADMunsnuTOK. 
ADVANCES. 


See  PsrnunB— ^imMoHaer  v.  DHtekcr,  4M. 
BueJuman  v.  Aoitacr,  405. 


AFFIDAVIT. 


Seo  Attacuiht— Aedifv  v.  JUdge^  88. 

Kleinwort  y.  KUngender,  06. 
See  ABBar—fiamKy  v.  Boekmerj  859. 

AGENT  AND  AGENCY. 

See  PRIVCffAL  AMD  AasxT. 

APPEAL. 

1.  The  failure  of  the  appellant  to  file  the  transcript  of  appeal  on  the  last  ja 

didal  day,  will  not  be  excused  on  the  gronnd  of  the  Clerk's  office  bdog 
closed  earlier  than  nsoal ;  in  the  absence  of  proof  of  the  time  of  diy 
when  the  attempt  was  made  to  file  it,  the  presumption  being  that  it  ms 
after  business  hoars.  Buckley  y.  Lacmx,  29. 

2.  An  appeal  will  lie  from  an  interlocutory  order  dissolving  an  injunction  in 

accordance  with  the  proYisions  of  Articles  307  of  the  Code  of  Practice, 
when  the  facts  show  that  such  an  order  wiU  work  irreparable  injury  to 
the  plaintiff  in  injunction.  White  y.  Cazenave,  57. 

3.  Article  566  of  the  Code  of  Practice  allows  an  appeal  in  all  cases  where  u 

interlocutory  order  may  work  an  irreparable  injury.  Hdd :  That  an  v- 
der  which  necessarily  compels  a  party,  in  order  to  protect  his  rightB,  to 
institute  another  suit  for  the  same  cause  of  action,  is  one  Lrom  whidi  aa 
appeal  will  lie  under  this  Article  of  the  Code  of  Practice.  Ihd, 

4.  When  an  appeal  is  taken  from  an  ex  farU  order,  under  Article  307  of  tlie 

Code  of  Practice,  dissolving  an  injunction,  the  necessary  consequeDce  of 
maintaining  the  appeal  is  to  reverse  the  order  dissolving  the  injunction. 

IhiL 

5.  Where  an  appeal  has  been  taken  by  the  defendant  and  warrantor,  and  tke 

defendant  alone  files  an  appeal  bond,  it  is  presumed  that  the  warrantor 
has  abandoned  his  appeal,  and  in  such  a  case  the  plaintiff  cannot  ooffl- 
plain,  as  he  has  no  judgment  against  the  party  caUed  in  warranty. 

Wood  V.  Harrdl,  61. 

6.  Objections  to  the  sufficiency  of  the  security  on  the  appeal  bond,  should  be 

made  in  the  court  below.  Ibid, 

7.  No  judgment  having  been  rendered  in  fevor  of  the  plaintiff  against  the 

warrantor,  there  can  be  no  objection  to  the  warrantor  signing,  as  surety, 
the  appeal  bond  given  by  defendant.  Ibid. 

8.  The  law  does  not  make  it  absolutely  necessary  for  the  Clerk  to  affix  the  seal  of 

the  court,  to  his  certificate  attached  to  the  transcript  of  the  record.    lUL 

9.  When  the  record  does  not  show  that  the  amount  in  dispute  is  over  $300, 

and  the  hiatus  is  not  supplied  by  an  affidavit,  the  appeal  will  be  dismissed. 

Succession  of  Broom,  67. 
10.  Where  the  amount  sued  for  was  over  three  hundred  dollars,  but  before  judg- 
ment was  rendered  in  the  lower  court,  the  plaintiff  entered  a  remittiiury 
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which  reduced  it  to  less  than  three  hundred  dollars — Held :  That  an  ap- 
peal in  such  a  case  will  be  dismissedi  it  not  being  appealable  in  amount. 

Wolf  V.  Munzenheimer,  114. 

11.  An  interlocutory  order  upon  a  party  to  a  suit,  to  produce  on  a  given  day 

and  hour  the  books  named,  and  file  the  same  with  the  Clerk,  is  not  such 
an  order  as  will  work  an  irreparable  injury,  and  consequently,  it  cannot 
be  appealed  from.  Norton  v.  Thomhill,  142. 

12.  When  the  under-tutor  having  intervened  in  a  suit  against  the  tutor  for  a 

debt  of  the  minor,  prosecutes  an  appeal  from  a  judgment  against  the  tu- 
tor, the  appeal  will  be  dismissed  if  the  tutor  is  not  made  a  party  to  it. 

Moodie  v.  Cambot,  153. 

13.  When  the  appeal  is  from  a  judgment  in  (avor  of  the  defendant,  in  a  repre  • 

sentative  capacity,  the  appeal  is  defective  and  will  be  dismissed  if  the 
appeal  bond  is  made  in  favor  of  the  defendant  without  mentioning  his  re- 
presentative capacity.  Clark  v.  Hebert,  183. 

14.  The  appellee  cannot  bring  up  the  appeal  when  the  appeal  was  granted  on 

motion,  and  the  appellant  filed  no  appeal  bond,  the  appeal  thus  taken  be- 
ing incomplete  without  a  bond.  Brand  v.  WetA,  187. 

15.  It  is  too  late  after  the  delay  has  expired  for  the  return  of  an  appeal,  to  file 

in  the  lower  court  a  second  appeal  bond  to  supply  omissions  in  the  first. 

Ihigas  V.  TruxUlo,  201. 

16.  The  appeal  will  be  dismissed  by  the  court  ex  officio,  when  it  appears  that 

the  judgment  appealed  from  was  rendered  in  a  suit  by  attachment,  and 
the  record  does  not  show  that  any  property  or  credits  of  the  defendant 
were  attached.  Robinson  v.  Miller,  222. 

17.  A  suspensive  appeal  does  not  lie  from  a  judgment,  removing  from  office  the 

liquidator  of  the  afifairs  of  a  partnership. 

State  V.  Judge  Second  District  Court,  240. 

18.  Where  an  appeal  is  taken  by  the  defendant  in  a  suit,  brought  by  the  city 

to  recover  a  tax  or  license  less  than  9300  under  a  city  ordinance,  it  is  the 
duty  of  the  defendant  to  bring  up  with  the  record  the  ordinance  alleged 
to  be  illegal  or  unconstitutional,  otherwise  the  case  presents  nothing  for 
the  decision  of  the  court  and  the  appeal  will  be  dismissed. 

New  Orleans  v.  BoudrOt  303. 

19.  An  appeal  will  be  dismissed  when  all  the  parties  interested  in  maintaining 

the  judgment  appealed  from  are  not  made  parties. 

Cummings  v.  Erwin,  315. 

20.  An  agreement  by  the  parties  to  submit  the  report  of  experts  and  the  whole 

matter  in  controversy,  without  argument  to  the  court,  does  not  deprive 
cither  party  of  their  right  of  appeal  from  any  judgment  that  may  be 
rendered  against  them.  SUUe  v.  Judge  Fifth  District  Court,  323. 

21.  The  appeal  will  be  dismissed  when  it  is  made  to  appear,  in  the  Supreme 

Court,  that  the  appellant  had  voluntarily  executed  the  judgment  after 
taking  his  appeal.  White  v.  Ramsey,  329. 

22.  The  State  has  the  right  to  appeal,  provided  it  is  limited  to  the  ckiss  of 
cases  found  in  the  precedent,  to-wit :  those  where  the  indictment  has  been 
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quashed  before  a  trial,  or  held  bad  upoD  a  demurrer  ;  and  where  it  pur- 
portfi  to  charge  an  ofience  panishable  with  death  or  imprisonmeat  at  hard 
labor.  State  v.  Ross,  364. 

23.  Ad  appeal  will  not  lie  from  an  interlocutory  decree  overroling  Uie  cxoep< 

tion  that  the  petition  discloses  no  ground  of  action. 

Moore  v.  Gordon^  388. 

24.  An  appeal  will  not  be  dismissed  because  the  warrantor  has  not  been  made 

a  party  to  the  appeal,  where  the  defendant  has  abandoned  all  right  of 
appeal  against  his  warrantor.  Scuddyv,  Skaffer,  569. 

25.  On  appeals  in  crimmal  cases,  the  court  will  take  cognizance  only  of  uii- 

mized  questions  of  law.  State  v.  Ward,  673. 

26.  In  criminal  cases  the  parties  have  not  the  right  to  require  the  CHerk  to  take 

down  the  evidence  and  certify  it  to  the  Supreme  Court,  and  the  coflft 
will  not  take  notice  of  the  facts  thus  taken  down,  although  certified  both 
by  the  Clerk  and  the  Judge  of  the  inferior  court  Ihid, 

27.  A  question  of  fact,  of  which  the  appellate  court  cannot  take  juriacGctioD. 

is  necessarily  involved  in  determining  whether  the  prisoner  had  ased  doe 
diligence  in  procuring  the  attendance  of  his  witness.  Ihid. 

28.  An  interlocutory  order  dismissing  a  call  in  warranty  is  one  calculated  to 

work  an  irreparable  injury,  and  consequently,  may  be  appealed  from. 

Young  V.  ChamberUnf  687. 

29.  Where  a  party  as  third  opponent,  claiming  a  privilege  upon  the  proceeds 

of  a  sale  over  the  seizing  creditors,  appeals  from  the  judgment  reodod 
against  him,  the  appeal  will  be  dismissed  if  all  the  seizing  creditors  are 
not  made  parties  to  it.  Taylor  v.  CaRoway,  688. 

30.  Where  the  citation  of  appeal  has  been  improperly  served  on  the  appelkc'? 

counsel,  the  appellee  being  a  resident  of  the  State,  it  is  not  a  &alt  impo- 
table to  the  appellant,  for  which  the  appeal  may  be  dismissed. 

JoMS  ▼.  Capperton,  658. 

31.  Where  the  order  of  appeal  has  been  obtained,  the  appeal  bond  given,  aad 

the  transcript  filed  in  due  time,  a  defective  service  of  citation  may  be  T^ 
medied  by  a  new  service,  although  more  than  twelve  months  have  elapsed 
since  the  judgment  of  the  lower  court  was  rendered.  Ibid, 

32.  The  appellant  will  not  be  allowed  to  amend  the  appeal  bond  in  the  Soprane 

Court.  Crawford  v.  Alexander,  708. 

33.  He  is  not  entitled  to  relief  even  when  it  is  shown  that  the  omissioas  in  tlie 

bond  were  attributable  to  the  Clerk  of  the  court  who  filled  up  the  bhok 
in  the  bond ;  in  doing  this,  the  Clerk  will  be  regarded  as  not  acting  io 
his  official  capacity,  but  as  the  mere  agent  or  scribe  of  the  appellant 

IM. 

34.  Where  the  judgment  appealed  from  was  rendered  against  the  defeodaot, 

both  personally  and  in  a  representative  character,  and  the  appeal  bond  is 
given  in  the  representative  capacity  ezduswdyf  the  appeal  will  be  dis- 
missed. Ibid. 

35.  An  appeal  from  a  judgment  rendered  on  a  written  consent  signed  by  tlie 

attorneys  of  the  parties  to  the  suit,  will  be  dismissed  when  it  is  not  pre- 
tended that  the  action  of  the  attorneys  was  fraudulent,  or  that  they  were 
not  employed  in  the  su't,  Ldlande  v.  Jones,  714. 
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36.  The  proper  constructioo  of  Art  593  C.  P.  is  that  the  tutor  of  a  minor, 

like  every  other  person  who  is  siii  juris,  can  only  appeal  within  the  year 
which  follows  the  signatare  of  the  judgment ;  but  the  minor  whose  in- 
terests are  affected  by  a  judgment,  has  a  year  after  attaining  the  age  of 
majority,  in  a  case  were  no  appeal  has  been  previously  taken,  to  deliberate 
whether  he  shall  appeal  from  it  or  not  Prijean  v.  Robin,  788. 

37.  An  appeal  will  lie  from  an  interlocutory  order  on  a  party  to  deposit  in 

court  a  sum  of  money,  the  right  to  which  is  in  contestation  between  the 
other  parties  to  the  suit  Succession  of  Tliompson,  810. 

See  PiucncB— iVoIand  v.  BemitSy  49. 

Sec  Sbizurb  and  Sale— Lomtas  v.  RobichauXy  105. 

See  JvDiiwan^LoK  v.  McComoiy  201. 

HUiitferro  v.  SteeU:,  656. 
Hee  CRimNAL  hAW-^SUUe  v.  Rmt^finrdy  214. 
See  ^lA-Weemt  v.  Ventrm,  267. 
See  PKAcncE—Shiff  v.  Ciwyratf*,  801. 
See  Injusonos—Knabe  v.  Femoty  847. 
See  Svccttaaosm—SwxeiHon  tf  fftiffheg,  863. 

AUREST. 

1.  The  9th  section  of  the  Act  of  of  1855,  repeals  the  Acts  of  1840  and  1847, 

modifying  the  212  Art  of  the  Code  of  Practice,  relative  to  the  arrest  of 
debtors  about  to  leave  the  State,  but  expressly  declares  that  the  Act  is 
not  intended  to  repeal  the  provisions  of  the  C.  P.  on  the  subject 

Tailamon  v.  Cardenas,  509. 

2.  The  provision  of  the  3d  section  of  the  Act  of  1855,  that  no  non-resident 

shall  be  arrested  in  this  State  except  he  has  absconded  from  his  residence, 
must  give  way  to  the  212th  Art  C.  P.  in  the  case  of  a  foreign  debtor 
about  permanently  leaving  the  State.  Ibid. 

3.  It  is  not  necessary  to  state  in  the  affidavit  for  a  writ  of  arrest,  where  the 

defendant  resides  or  has  his  domicil.  Hanney  v.  Boehner^  859. 

4.  If  the  case  comes  within  the  exception  in  favor  of  non-residents,  the  defen- 

dant may  plead  the  exception,  and  in  proof  of  it,  the  proceeding  in  ar- 
rest will  be  set  aside,  if  it  was  not  alleged  in  the  affidavit  that  the  defen- 
dant had  absconded  from  his  residence.  Ibid. 

ASSESSMENT. 

S4>r  Taxks,  &<•. 

ATTACHMENT. 

1.  An  affidavit  to  obtain  an  attachment,  that  the  plaintifiT  really  believes  and 

has  just  grounds  to  apprehend  that  the  defendant  may  depart  from  the 
State,  &C.,  is  insufficient  The  affidavit  must  be  positive  as  required  by 
Art  242  of  the  Code  of  Practice.  Reding  v.  Ridge,  36. 

2.  A  creditor  whose  debt  has  been  secured  by  a  conveyance  of  property  to  a 

trustee  with  authority  to  sell,  and  pay  the  debt,  cannot  claim  such  pro- 
perty as  owner ;  and  when  attached,  cannot  set  aside  the  attachmeut,  up- 
on giving  bond,  and  take  possession  of  it  during  the  pendency  of  the  liti- 
gation. Hughes  V.  Klingender,  52. 
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3.  Such  a  conyeyance  would  only  give  him  the  right  to  enforce  the  execntiaa 

of  the  trust,  and  make  him  a  creditor  with  a  privilege.  I  hid. 

4.  Where  plaintiff  sues  oat  an  attachment,  and  a  third  party  intervenes  daim- 

ing  the  goods  attached  as  vendor,  having  the  right  of  stoppage  in  trantrtVy 
and  bonds  the  property  seized — Held :  That  if  he  fiuls  in  his  interventiim, 
although  his  bond  may  not  be  made  in  conformity  to  law,  he  and  his  sore- 
ty  are  nevertheless  bound  to  satisfy  any  judgment  that  may  be  obtained 
against  the  defendant.  Emanuel  v.  JUonn,  53. 

5.  In  such  a  case,  the  return  of  nulla  bona  upon  an  execution  issued  against 

the  defendant,  is  sufficient  to  render  the  surety  upon  the  bond  of  the  inter- 
vener liable.  Ihtd. 

6.  A  judgment  by  default  is  properly  rendered  against  the  defendant  in  an  at- 

tachment suit,  where  the  curator  ad  hoc,  after  exceptions  filed  bv  him 
have  been  overruled,  fiedls  to  file  an  answer.  Story  v.  Jones^  73. 

7.  The  fact  that  no  answer  was  filed  by  the  curator  ad  Itoc,  will  not  vitiAie  the 

subsequent  proceedings,  and  the  final  judgment  rendered  on  sach  de&nlt 
cannot  be  annulled  upon  the  same  allegations  that  were  passed  upon  by 
the  exceptions  filed  by  the  curator  ad  hoc,  when  more  than  two  years  had 
elapsed  from  the  rendition  of  the  judgment  Ibid. 

8.  When  it  appears  that  there  was  sufficient  time  for  the  curator  ad  hoc  to 

have  corresponded  with  the  absentee,  if  he  was  able  to  ascertain  his  poet- 
office,  it  will  be  presumed  that  he  did  his  duty  in  this  respect.        Ibid. 

9.  An  affidavit  for  an  attachment  sued  out  upon  a  debt  not  due  is  defective,  if 

it  does  not  state  that  the  debtor  is  about  to  remove  his  property  oat  of 
the  State  before  the  debt  becomes  due.        KJeinwort  v.  Klingenderj  96. 

10.  The  interest  of  a  non-resident  in  the  property  of  a  foreign  commercial  firm, 

may  be  attached  for  a  debt  due  to  a  citizen  of  this  State. 

Frost  V.  WhiU,  140. 

11.  When  parties  intervene,  and  bond  property  attached,  they  are  estcqiped 

from  denying  the  fact  that  there  is  any  property  attached,  having  by  the 
act  of  giving  bond  judicially  admitted  it  Ibid, 

12.  Accommodation  acceptors  are  not  creditors  of  the  drawer  of  a  draft  ac- 

cepted by  them,  until  after  it  has  matured,  and  they  have  been  obliged  to 
pay  it,  and  an  attachment  issued  by  them  before  maturity,  is  not  rendered 
valid  by  subsequent  payment  of  the  draft,  which  makes  them  creditors  of 
the  drawer.  Todd  v.  Shouse,  426. 

13.  An  attachment  must  stand  or  fall  acoordmg  to  the  state  of  facts  existing 

at  the  date  of  its  issuing,  and  cannot  be  cured  by  a  subsequent  event. 

Ibid. 

14.  Where  the  Federal  Court  was  resorted  to  on  a  false  allegation  of  the  dtL 

zenship  of  the  parties,  in  order  to  obtain  possession  of  property  by  at- 
tachment, and  the  proceedings  were  then  dismissed  and  simultaneously 
process  of  attachment  sued  out  firom  a  State  Court,  on  the  affidavit  that 
the  defendant  in  the  attachment,  who  was  represented  in  the  Federal  Court 
to  be  a  citizen  of  Louisiana,  was  a  non-resident — Held :  That  the  allega- 
tion of  the  non-residence  of  the  defendant  being  at  direct  variance  with 
the  allegation  previously  made  by  the  same  party  in  the  Federal  Court, 
the  attachment  could  not  be  maintained.         Gilbert  v.  HoUinger,  441. 
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ATTACHMENT  (CotUinued). 

15.  An  attachment  will  not  lie  against  the  property  of  a  sacceasion  in  this 

State ;  the  creditor  is  bound  to  provoke  an  administration  of  the  estate 
in  pursuance  of  law,  to  collect  his  debt 

Cheatham  v.  Carrington,  696. 

16.  A  valid  attachment  of  an  accepted  draft  filed  in  a  suit  may  be  made,  by 

citing  as  garnishee  the  Clerk  of  the  court  in  whose  custody  the  draft  is, 
and  proving  by  his  answers  to  interrogatories  his  possession  of  the  draft. 

Ealer  v.  McAllister,  821. 

17.  It  is  too  late  after  an  answer  to  the  merits,  to  move  to  set  aside  an  attach- 

ment, on  the  ground  of  the  insufiSciency  of  the  attachment  bond,  when  it 
is  not  alleged  that  the  surety  had  become  insolvent  since  signing  the  bond. 

Ibid, 

18.  A  judgment  creditor  has  no  right  to  proceed  against  the  property  of  his 

debtor  by  process  of  attachment.  Frdisen  v.  Stetoart,  832.    ...^vf^:^ 

See  3xjDQUKiT—Love  V .  McOomat,  201.  y/      lI.^   >.     ^ 

See  ATPUAh^Robinton  v.  MiUer,  222.  .-/y-                 ■**•  ^„  '^v 

See  PARnnnsHiP— £«y  v.  Box,  497.  /^  ^^^  *  * ^                -^  ^   ■*, 

See  PRACncK^Wrightw  WhiUj  &SS.  /            * '-' *  ^              ""'^^    \* 

Shiff  V.  CdrpreUey  BOl.  B      *..            */j»          '  ..V  ^^. 

See  CoRFUor  of  lukWS^Hugkes  y.  KUngender,  84ft.  l\^      *  '^^             "^Z  'f^^       ^J- 

A1T0RNEY8  AT  LAW.  ^>^_^^  ^  ^/^       / 

1.  The  warrantor  is  not  liable  for  the  fees  of  the  attorney  employed  by  the       ^^^.»^' 

party  evicted.  HeirB  of  Sarpy  v.  City  of  New  Orleans,  311. 

2.  Attorney's  fees  cannot  be  recovered  as  either  costs  of  the  suit  or  as  damages, 

under  Art.  2482  of  the  Civil  Code.  Ibid. 

3.  Where,  in  an  act  of  mortgage,  it  was  stipulated  that,  in  the  event  of  the 

note  not  being  paid  at  maturity,  the  attorney's  fees  for  collection  should 
be  paid  by  the  debtor,  but  it  was  shown  that  the  suit  for  the  collection  of 
the  note  was  unnecessary — Held:  That  the  fees  could  not  be  secured  by 
the  creditor.  Akxandrie  v.  Saloy,  327. 

See  J(7D0MBNT— iforrel  v.  Manmtvriery  8. 

See  Sdzuks  and  Sauc— Simp«o»  v.  LombcUy  103. 

See  Appkal— ZoUaiwfe  v.  Jbnei,  714. 

See  E^'II>BNCK— iS^ucoesnon  ^  OrarU^  795. 

See  Warrasity — LaU  r.  Araiorer^  82ft. 

See  SuocnnoN— Sifcoettion  <if  Hugket^  863. 


AUCTIONEER. 


See  9MJi—SchwurU  y.  FUUbocUSy  243. 


AUTHENTICATION  OP  RECORD. 

1.  A  record  of  judicial  proceedings  in  another  State,  is  sufficiently  authenti- 
cated when  certified  to  by  a  Judge,  before  whom,  it  appears  from  the 
record  itself,  all  the  proceedings  in  the  case  were  had,  and  who  states  in 
the  certificate  that  he  is  one  of  the  Judges  of  the  court,  and  that  all  the 
Judges  of  said  court  are  equal  in  authority,  and  each  one  is  authorized  to 
sign  such  a  certificate.  Orman  v.  Neville,  392. 
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BANKS  AND  BANKING. 

1.  The  property  banks  in  Louisiana  furnish  an  exception  to  the  rale,  that  the 

creditor  who  holds  under  two  mortgages  of  unequal  rank  on  the  same 
property,  and  who  has  caused  the  property  to^be  sold  to  satisfy  his  janlor 
mortgage,  cannot  be  allowed  to  sell  it  a  second  time  to  satisfy  his  senior 
mortgage.  The  property  mortgaged  for  the  subscription  to  the  stock  of 
the  bank  is  liable  in  the  hands  of  a  third  possessor,  although  it  has  been 
previously  sold  at  the  instance  of  the  bank,  to  enforce  the  pavnieut  of  the 
stock  loan  secureil  by  the  same  mortgage.         Haynes  v.  Harbour.  237, 

2.  A  judicial  sale  to  enforce  a  mortgage  for  the  security  of  a  stock  loan  bja 

bank,  does  not  release  the  mortgage  for  the  security  of  the  subscription 
of  stock.  Haynes  t.  Ptpes,  248. 

Sec  Tiu.iJi  AXD  Notes — VanliUter  v.  Banf:af  Lauiriana,  4S1. 

BILL  OF  EXCEPTIONS. 

1.  A  statement  by  the  Clerk,  in  his  minutes  of  the  testimony  taken  on  the  triil, 

that  certain  evidence  was  objected  to,  does  not  dispense  with  the  necessity 
of  a  bill  of  exceptions  to  the  reception  of  the  evidence, 

Graugtiard  v.  Lombard,  234. 

2.  Where  the  counsel  in  a  cause  have  not  argued  points  made  in  their  bills  of 

exception,  they  will  be  considered  as  waived. 

Williams  v.  Bridge,  721. 

Soo  PfPRKMK  C.-JiTT — Xtirph'j  V.  Sinuonfls,  322. 
Si^-O  JlRY  AND  JlUORS — N/rtV  V.  Buivifr,  4G1. 

See  PRACTKT.— /?arts  v.  Milluulon.  HOS, 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

■3.1  •  The  notary  who  protested  a  bill  of  exchange  certified  that  he  went  to  tin 
office  of  the  acceptors  of  the  bill,  in  order  to  demand  payment  of  it,  and 
found  the  office  shut,  and,  on  enquiry,  could  not  find  the  acceptors  nor  any 
one  who  could  pay  the  bill. — Held :  That  it  will  be  presumed  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  notary  had  the  draft  with  him, 
and  that  he  went  to  make  the  demand  within  the  usual  office  hours. 

Batik  of  Louisiana  v.  Satterfidd,  80. 

2.  A  notice  sent  to  the  Post-Office  where  an  endorser  usually  receives  his  let- 

ters, at  the  time  the  protest  is  made,  is  sufficient,  although  there  be  an- 
other Post-Office  nearer  his  residence,  at  which  he  has  not  been  in  the 
habit  of  receiving  his  letters.  Grieff  v.  McDaniel,  160. 

3.  It  cannot  aflcct  the  negotiability  of  a  note,  that  its  consideration  is  to  be 

realized  in  future,  or  that  from  some  contingency  it  may  never  be  realized. 

Sadler  v.  IVhite,  177. 

4.  If  the  consideration  of  the  note  had  not  failed  at  the  time  of  its  transfer. 

the  maker  cannot  set  up  as  a  defence,  that  the  holder  know  that  there 
might  be  off'^ets  agaiust  it.  I!t,d. 

5.  The  possession  by  the  drawee  of  a  draft  drawn  by  a  planter  upon  his  mer- 

chant or  factor,  in  favor  of  a  third  person,  is  prima  facie  proof  of  the 
draft  having  been  paid  by  the  drawee.  Succession  of  Penny,  194. 

6.  Where  a  negotiable  note  was  made  payable  at  the  office  of  a  mercantile 

firm  in  New  Orleans,  and  a  remittance  made  by  the  maker  to  such  firm  oo 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES  {Continued).  . 
account  of  tbc  note — Held :  That  the  remittance  was  not  a  valid  payment 
of  the  note,  the  firm  at  whose  office  the  note  was  payable  not  being  tho 
agents  of  the  holder.  Rowland  v.  Levy,  223. 

^ '  7.  Where  a  note  bears  interest  from  maturity,  the  interest  begins  to  run  from 
the  day  of  payment  specified,  without  allowing  for  days  of  grace. 

JVeems  v.  Vent r ess,  267. 

8.  A  waiver  of  protest  by  an  endorser  is  not  a  waiver  of  the  notice  of  non- 

payment. Ball  V.  Greaud,  305. 

9.  An  accomodation  endorser  is  entitled  to  notice,  as  any  other  endorser. 

Ibid,- 

10.  Where  a  promissory  note  has  been  transferred  by  a  verbal  contract,  without 

the  endorsement  of  the  payee,  such  verbal  transfer  cannot  have  the  effect 
of  an  endorsement  and  give  the  paper  a  character  of  negotiability. 

Scott  V.  McDougnlU  309. 

11.  Bills  of  exchange  drawn  in  a  foreign  country,  and  payable  in  another  foreign 

country,  although  drawn  against  a  shipment  made  to  the  city  of  New  Or- 
leans, are  governed  by  the  laws  of  the  country  where  they  are  drawn. 

Kiienzi  v.  Elvers,  391. 

12.  In  the  absence  of  proof  in  a  suit  brought  upon  such  bills  here  which  have 

been  protested  for  non-acceptance  and  payment,  the  laws  of  the  country 
where  such  bills  were  drawn  with  regard  to  bills  drawn  there  upon  other 
foreign  countries,  must  be  presumed  to  be  the  same  as  our  own,  and  ten 
per  cent,  damages  will  be  allowed.  Ibid. 

13.  The  acceptor  of  a  bill  has  no  riglit  to  inquire  into  the  consideration  between 

the  drawer  and  payee,  and  between  the  latter  and  a  subsequent  endorsee. 

Smith  V.  Adams,  409- 

14.  Not  even  aceommoilation  accoptors,  and  that  to  the  knowledge  of  payee, 

have  a  right  to  plead  in  compensation  or  reconvention  a  debt  due  by 
payee  to  the  drawer  of  a  draft.  Ibid. 

15.  In  a  suit  brought  against  the  drawer  of  a  bill  of  exchange,  it  is  not  neces- 

sary, to  constitute  a  waiver  of  want  of  notice,  that  an  express  promise  be 
made  to  pay  the  bill  absolutely, — it  is  sufficient,  if  by  reasonable  intend- 
ment the  language  imports  or  implies  a  promise  to  pay  it ;  as  a  promise  to 
pay  if  the  costs  are  thrown  out.  Zacharie  v.  Kirk,  433. 

16.  The  holder  of  a  note  made  payable  to  the  maker's  own  order,  by  him  erir 

dorsed,  and  secured  by  a  notarial  and  authentic  act  of  mortgage,  mar 
recover  without  any  authentic  evidence  of  transfer  further  than  that  con- 
tained in  the  act  itself.  Rice  v.  Davis,  435. 

*^  1 17.  Checks  are  assimilated  to  bills  of  exchange,  and  the  same  rules  govern  both 
with  regard  to  the  necessity  of  demand,  protest,  and  notice  of  protest. 

Succesiion  of  Kerchevalj  457. 
^  18.  The  acceptance  of  a  bill  of  exchange  admits  the  genuineness  of  the  drawer's 
signature,  and  where  an  acceptor  has  paid  to  a  bona  fide  holder  of  a  forged 
draft  or  bill,  having  no  notice  of  the  forgery,  he  cannot  recover  back  the 
money  paid.  McKleroy  v.  Bank  of  Kentucky,  458. 

*''    19.  But  where  a  party  becomes  the  holder  of  such  a  draft  before  it  has  been 
accepted,  and  when  the  loss  had  already  attached,  it  was  accepted,  lAUd  ^ 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES  (Cantimud), 

paid,  and  the  acoeptore,  immediately  upon  ascertaining  the  &ct  of  the 
forgery,  gave  notice  of  this  fact  to  the  holders — HM :  That  snch  a  case 
is  an  exception  to  the  general  rale,  and  the  acceptors  are  not  estopped 
from  proving  the  forgery  and  recovering  the  money  they  had  paid  through 
error.  Ibid. 

20.  A  bank  is  liable  to  the  payees  of  a  check  made  payable  to  their  order,  when 
the  check  is  paid  on  a  forged  endorsement  made  by  the  collector  of  the 
payees,  who  receives  the  check  in  payment  of  a  bill  of  merchaDdise  in- 
trosted  to  him  for  collection  by  his  employers. 

Vanbibber  v.  £ank  of  Lotusiana^  481. 
-^    21.  Where  at  the  maturity  of  a  draft,  the  firm  on  which  it  was  drawn  in  the 
city  of  New  Orleans  had  no  place  of  business,  and  could  not  be  foond 
there,  and  had  then  ceased  to  exist  as  a  firm — Held :  That  a  protest  was 
unnecessary  to  bind  the  drawer.  Helme  v.  MiddUtarij  484. 

22.  When  the  plaintiff  is  the  payee  of  the  note  sued  on,  he  may  strike  out  or 

not  his  special  endorsement  of  the  note,  and  is  not  bound  to  show  a  trans- 
fer back  to  him  of  the  note.  Cooper  v.  Cooper,  665. 

23.  Where  the  knowledge  of  the  failure  of  the  consideration  of  a  note  is  brought 

home  to  the  agent  of  the  party  to  whom  the  note  is  transferred  in  settle- 
ment of  a  debt  due  the  principal  by  the  payee,  at  the  time  of  the  transfer, 
it  will  be  considered  notice  to  the  principal. 

Cummings  v.  Harsabrauch,  711. 

24.  A  judgment  by  default  taken  in  a  suit  on  a  note,  by  a  party  claiming  the 

ownership  of  it  by  the  blank  CDdorsement  of  the  payee,  does  not  relieve 
the  plaintiff  from  the  necessity  of  proving  the  endorsement. 

Collins  V.  McDonald,  735. 

25.  In  a  suit  against  the  maker  of  a  promissory  note,  in  confirming  a  judgment 

by  default,  it  is  not  necessary  that  the  signature  of  the  maker  should  be 
proved.  Kearney  v.  Fenner,  870. 

See  HuSBAXD  ajsd  Wifk— iZat/brd  v.  Wood^  11«. 

Lee  V.  Camenmt  700. 
See  EviDBXCB—Price  v.  Emenon^  141. 
See  OmcER—Emerling  t.  Grakamy  389. 
See  ATTAcmfCiT— 2bdd  v.  Skou$e,  426. 

EaUr  V.  McAUidar,  821 
See  PuxaPAL  and  AaKrr—Parlange  v.  faurit,  444. 
See  PLEXXIB— 2>u;  r.  Tul^f,  466. 
See  pARTiTBRSKiF— Boipereatt  v.  OuiringeTf  478. 
See  NovAnox— JaUiiM  v.  MiddUUm^  484. 
Bee  IfonaAos—Boioman  v.  McKlenjfy  587. 
See  PRcrcaPAL  akd  Scaxrr—Shddon  v.  JR^yMoCdi ,  602. 
See  Skdeurb  axd  S^is-^Lcuiiter  v.  Buuy,  600. 
See  EYiDKsct>— Andrew  v.  Keenan,  706. 

BONDS. 
1.  Where  the  condition  of  the  bond  in  a  criminal  case  was  that  the  acciued 
*'  should  personally  be  and  appear  before  the  District  Court  at  its  next 
term  to  answer  certain  charge  brought  against  him,  and  should  not  de- 
part without  the  leave  of  the  court  until  tht  final  trial  and  conviction  or 
acquittal  of  the  accused,  the  responsibility  of  the  security  on  the  bond  is  at 
an  end  when  a  verdict  of  guilty  is  found  against  his  principal. 

State  T.  Wil9on,  446. 
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BONDS  (Continued), 

2.  The  accused  being  then  present  in  court,  is»  after  the  conviction,  in  the  cos- 

tody  of  the  Sheriff;  and  the  secarity  cannot  be  made  liable  on  such  a  bond 
because  the  accused  afterwards  made  his  escape.  ^  Ibid, 

3.  Where  the  defendant  was  indicted  for  an  assault  with  an  attempt  to  rommit  a 

rape  J  and  after  having  pleaded  to  the  indictment,  was  released  upon  a  bond, 
in  which  he  and  his  securities  bound  themselves  that  he  should  appear  and 
answer  to  the  charge  of  rape — Hdd :  That  such  a  condition,  under  the  cir- 
cumstances of  this  case,  vitiated  the  bond.  State  v.  Forno,  450. 

4.  When  a  bail  bond  recites  the  finding  of  a  Grand  Jury,  the  parties  to  it  are 

estopped  from  denying  its  existence  or  contents. 

Taliaferro  v.  Steele,  656. 

5.  If  the  bond,  in  specifying  the  charge  in  the  indictment,  does  not  follow  the 

words  used  in  the  statute  and  the  indictment,  and  the  warrant  of  arrest  is  not 
signed  by  the  Clerk  of  the  court,  they  are  objections  patent  upon  the  face 
of  the  record,  and  when  in  such  a  case  judgment  is  rendered  on  the  bond, 
the  remedy  is  by  appeal,  and  not  by  an  action  of  nullity.  Ibid. 

6.  When  a  judgment  of  forfeiture  has  been  rendered  on  a  bail  bond,  in  which 

there  is  no  mention  of  any  offence  for  which  the  principal  was  answerable, 
and  it  does  not  appear  from  the  record  that  there  was  any  indictment 
against  him,  the  judgment  will  be  reversed.  State  v.  Derosier,  736. 

7.  Where  the  facts  show  that  the  Sheriff  was  authorized  by  the  committing 

magistrate  to  take  the  bond  of  an  accused,  and  the  sureties  on  the  bond 
were  approved  by  him,  and  the  bond  is  clothed  with  the  formalities  re- 
quired by  law,  the  sureties  on  it  will  be  bound,  on  the  failure  of  the  prin- 
cipal to  appear.  State  v.  Badon,  783. 

•  8.  In  calling  upon  the  sureties  on  a  bail  bond  to  produce  in  court  the  body  of 
the  principal,  the  words  "  instant er  "  and  "  in  open  court "  are  not  sacra- 
mental terms ;  it  is  sufficient  when  the  accused  has  failed  to  appear,  after 
having  been  called  at  the  courthouse  door,  to  call  upon  his  sureties. 

Ibid. 

8oo  pRESCRipnoN— {Tnion  Bank  v.  Bro/Sfard^  159. 
See  ATVKAir-Dugas  v.  Druxillo,  201. 
Seo  JcDGMKST— Xow  v.  McComcu,  201. 
See  pRACncfE— £Kate  v.  Fuller,  726. 
See  Shrrot— 5uccemon  of  David^  780. 

BOUNDARY. 

I.  Plaintiff  and  defendant  purchased  on  the  same  day  contiguous  lota  of  ground, 
from  the  same  vendor,  with  valuable  improvements  thereon,  the  buildings 
on  the  one  lot  being  divided  from  the  buildings  on  the  other  lot  by  a  wall 
in  common ;  both  acknowledged  possession  of  the  lots,  &c.,  thus  sold ;  and 
both  acts  of  sale  referred  to  the  same  plan  for  limits.  In  a  contest  of 
boundary  between  plaintiff  and  defendant,  a  survey  was  ordered,  which 
showed  that  the  plan  referred  to  was  erroneous,  and  that  plaintiff,  to  get 
the  quantity  of  land  called  for  in  his  title,  made  in  accordance  with  this 
erroneous  plan,  would  encroach  upon  the  improvements  of  defendant.^ — 
Hdd :  That  as  the  buildings  designated  in  the  act  of  sale  appear  to  consti- 
tuto  by  far  the  most  valuable  part  of  the  thing  sold,  they  must  control  an 
alleged  ilieasure  of  invisible  lines  falsely  stated  in  the  plan  referred  to,  by 
a  careless  or  incompetent  surveyor.  Riddell  v.  Jadcson,  135.^ 
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BOUNDARY  (Continued). 

2.  Id  an  action  of  boundary,  the  costs  should  be  equally  divided  between  the 

parties,  unless  there  is  proof  of  a  demand  on  one  side,  and  refusal  on  the 
other,  to  settle  the  boundary  amicably.  Tircuit  v.  Pelannty  215. 

3.  In  a  contest  of  boundary  between  two  parties  who  have  purchased  adjoining 

tracts  from  a  common  vendor,  the  line  which  their  vendor  had  caosed  to 
be  run  as  the  dividing  line  between  the  two  tracts  before  he  sold  them, 
will  be  recognized  as  the  dividing  line  between  the  two  parties  deriving 
title  from  him.  Lebeau  v.  Bergermi,  489. 

4.  Under  such  circumstances,  if  either  party  has  not  the  quantity  of  land  called 

for  by  his  title,  he  must  seek  it  from  his  vendor,  and  not  from  the  pro- 
prietor of  the  adjoining  tract,  who  does  not  claim  or  possess  beyond  the 
line  established  by  their  common  vendor.  Ibid. 

5.  In  such  a  ca.se,  the  plat  of  a  survey,  and  the  prods  verbal  of  a  parish  sar- 

veyor,  are  admissible  in  evidence  after  the  death  of  the  surveyor,  to  show 
that  the  line  was  run  by  him  at  the  request  of  the  common  vendor,  and 
that  he  considered  it  the  boundary  of  the  two  tracts  which  had  been  di- 
vided by  him,  and  also  to  show  that  the  parties  bought  the  land  in  accor- 
dance with  the  lines  established  by  the  survey,  and  that  the  defendant 
took  possession  and  cultivated  his  tract  according  to  it.  Ibid. 

6.  In  an  action  of  boundary,  a  division  line  which  has  been  long  established  by 

surveyor's  marks,  a  canal  and  fence,  and  under  which  both  parties  bought, 
and  which  is  referred  to  in  the  act  of  sale,  will  be  taken  as  the  true  line, 
in  preference  to  a  new  one,  which  gives  to  one  of  the  parties  a  larger  honn- 
dary.  Ibid. 

See  Res  Jl-dicata— ITAifc  v.  PumdLf  23?, 


BROKER. 


Soo  PUDOR— ZKz  V.  Tally,  46P. 

See  PBi.vaPAL  axd  Agsnt— Sorn'-rc  v.  Peychaudt  37P. 
Parlange  v.  Faura,  444 


CASES  AFFIRMED,  OVERRULED,  &c. 

1.  The  decision  in  the  case  of  Yeatman  v.  Crandell,  11  An.  220,  re^af&nned. 

Wallace  v.  Shelton,  498. 

2.  Decision  in  Harper  t.  Stanbrough,  2  An.,  377,  re-affirmed. 

f^Vailes  v.  DanidU  578. 

3.  The  decision  in  the  case  of  the  City  of  New  Orleans  v.  E.  J.  Hart  <fi  Co., 

ante  p.  803,  affirmed.  New  Orleans  v.  Crescent^  804. 

4.  The  decision  in  the  case  of  the  City  of  New  Orleans  t.  Poutz,  ante  p.  853, 

affirmed.  New  Orleans  v.  Lockej  854. 

See  PARTMCRSHir — PiUman  v.  BdbichfaUj  108. 

See  EvTDKXCE — Edwards  v.  DaUy,  SM. 

Sec  Co.vsnTrnoxAL  Law— A'sio  Orleans  v.  PouUf  86S. 

CLERKS  OF  COURT. 
1.  Where  it  was  alleged  that  the  Clerk  retiring  from  office  had  forfeited  his 
fees  by  failing  to  file  an  explicit  fee  bill  within  the  term  prescribed  by  the 
BiAinto— Held :  That  the  allegation,  although  of  a  ne^tive  character, 
mn3t  be  proved.  Barrow  v.  Robichauxt  207. 
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COMMON  CABRIEKS  (Continued), 

they  failed  to  do  this,  but  delivered  it  to  another  house,  the  bnrdm  of 

proof  rests  on  them  to  show  that  they  made  this  delivery  for  the  accoont 

of  the  shippers.  Gilkinson  v.  Steamboat  Scotland^  417. 
* 

7.  Where  goods  are  delivered  iato  the  possession  of  a  common  carrier,  it  is  for 

him  to  show  that  he  nsed  due  care  for  their  preservation,  for  the  shipper 
is  not  snppoeed  to  be  present  daring  their  transportation,  and  the  goods 
are  in  the  costody  of  the  owners  of  the  vessel  and  their  agents. 

Tardos  v.  Skip  Toulon,  429. 

8.  Article  3204  of  the  Civil  Code  gives  a  privilege  on  the  ship  for  damsga 

dae  to  freighters  for  the  failure  in  delivery  of  goods  whidi  they  haTe 
shipped,  or  for  the  reimbarsement  of  damages  sustained  by  goods  throogb 
the  fault  of  the  captain  or  crew.  Rid. 

9.  The  captain  and  owners  of  a  vessel  are  liable  for  the  acts  of  the  stevedores 

employed  by  them  to  load  their  vessels.  , 

Rochereau  v.  Bark  Hausa,  431.  | 

10.  Where  the  master  of  a  boat  contracts  a  debt  on  account  of  the  boat,  the      i 

creditor  has  a  right  to  sue  either  him  or  the  owners  of  the  boat,  or  both 
simultaneously.  Zacharie  v.  Kirk,  433. 

11.  In  order  to  relieve  the  owners  of  vessels  from  responsibility,  there  most  be 

a  delivery  on  the  wharf  to  some  person  authorized  to  receive  the  goods,  or 
some  act  must  be  done  which  is  an  equivalent  to  a  delivery. 

^eade  v.  Payne,  453. 

12.  In  order  to  constitute  a  delivery,  there  must  be  a  notice  gfiven  to  the  con- 

signee, and  a  reasonable  time  given  him  to  make  the  usual  and  neoesBuy 
preparations  to  receive  the  goods.  Rid. 

13.  The  manner  of  delivering  the  goods,  and  consequently  the  period  at  whid 

the  responsibility  of  the  master  and  owners  will  cease,  depend  upon  tbe 
customs  of  particular  places,  and  the  usage  of  particular  tarades.      RvL 

14.  When  goods  shipped  on  freight  are  damaged  by  water,  so  as  to  be  valudoi 

and  unsalable,  the  shipper  is  not  bound  to  send  them  to  auction  to  be  sold, 
as  a  prerequisite  to  the  right  of  action. 

Elkin  V.  Steanuhip  Co.,  647. 

15.  Either  party  has  a  right  to  require,  in  such  cage,  a  sale  by  auction,  and  tbe 

expenses  will  form  part  of  the  costs.  Rid. 

See  Damaobb— Pore«  t.  Oamnon,  601. 

See  PBxacaiFnoy—PUkin  v.  Routgeau,  511. 

COMMUNITY. 

1.  Where  the  widow  has  caused  an  inventory  to  be  taken  of  her  deceued  hos- 

band's  estate,  she  has  the  privilege  of  renouncing  the  community,  as  long 
as  the  creditors  have  taken  no  steps  to  compel  her  to  accept  or  renounce. 

Succession  of  Rickardson,  1. 

2.  She  cannot  be  charged  as  partner  in  the  community  as  long  as  she  has  tbe 

right  to  renounce.  /W. 
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COMMUNITY  (Continued). 

3.  The  Act  of  1844,  which  gives  to  the  sarviyor  the  nsafhict  of  the  comma- 

nity  property,  does  not  dispense  the  party  who  claims  the  benefit  of  its 
provisions  from  having  an  inventory  taken. 

Saloy  V.  Chexnaidre,  567. 

4.  A  widow  in  community  who,  before  she  has  qualified  as  administratrix,  or 

tutrix,  stipulates  in  writing  for  the  extension  of  a  debt,  and  makes  pay- 
ments upon  it,  is  presumed  to  have  accepted  the  community,  and  her  sub- 
sequent renunciation  of  it,  on  her  qualifying  as  tutrix  and  administratrix, 
will  not  avail  her  in  a  suit  brought  upon  the  debt  which  she  ha^l  acknowl- 
edged, to  hold  her  liable  for  it  as  partner  in  the  community.  Ibid, 

5.  The  doctrine  of  the  case  of  Downs  v.  Morrison,  13  An.  379.  in  relation  to 

the  money  of  the  wife  received  by  the  husband  during  the  marriage,  which 
constitutes  a  charge  against  the  community,  is  applicable  to  the  share  of 
the  husband,  who,  in  the  partition  of  the  community,  is  entitled  to  a  credit 
for  his  separate  funds  applied  to  the  use  of  the  community. 

Coons  V.  Stringer,  726. 

6.  The  fees  of  counsel  employed  by  the  wife  to  prosecute  a  suit  for  a  divorce 

and  a  partition  of  the  community  property,  must  be  paid  by  her  out  of  her 
separate  estate ;  the  community  cannot  be  held  liable  for  them. 

Tucker  v.  Carlin,  734. 

7.  The  community  cannot  be  allowed  more  than  the  actual  cost  of  improve- 

ments made  on  the  separate  estate  of  one  of  the  spouses,  during  the  exis- 
tence  of  the  marriage,  although  the  property  had  increased  in  value  during 
its  existence.  Succession  of  McClelland,  762. 

8.  One  partner  in  the  community  will  not  be  permitted  to  question  the  title  of 

the  other  partner  to  property  possessed  by  such  partner  prior  to  the  ezift- 
tence  of  the  community.  Und. 

See  SrccESSiOKB— C^tZle  v.  Oatien,  5. 

See  UsuntccT— Atecemon  qf  Cardonaf  866. 

See  HcsBARD  and  Wm—Jqffrion  y.  BordeUm,  618. 

JohntUm  V.  Fite,  781. 

Morala  v.  Marign^,  866. 
See  Salb— IFinn  v.  Brown,  642. 

COMPENSATION. 

See  JvDQMKn—Her^brd  v.  Babtn,  888. 
See  PAETXKnmF— JTqf  r.  Box,  407. 

CONFLICT  OF  LAWS. 

1.  A  cessio  bonorum  in  this  State  is  not  a  peremptory  bar  to  a  suit  upon  a 

judgment  rendered  contradictorily  with  the  ceding  debtor  in  another  State 
after  the  cession  has  been  accepted  here,  even  though  the  debt  upon  which 
the  foreign  judgment  was  obtained  was  pat  upon  the  debtor's  bilan. 

Scott  V.  Bogart,  261. 

2.  In  those  States  where  the  common  law  prevails,  when  a  commercial  firm  is 

sued,  it  is  necessary  that  process  should  be  served  on  each  member  of  the 
firm,  and  efiect  will  not  be  given  in  our  courts  to  a  judgment  there  ren- 
dered against  one  of  the  members  who  was  not  served  with  process  and 
made  no  appearance  in  the  suit  Rid, 
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3.  An  assignmeDt  of  a  vessel  on  the  high  seas  in  trost  for  the  payment  of  par- 

ticalar  creditors,  by  preference,  made  in  another  State,  under  whoee  laws 
it  is  valid  between  the  parties,  all  of  whom  reside  in  that  State,  will  pro- 
tect such  vessels,  when  thej  arrive  in  a  port  in  this  State,  from  attad^ 
raent  here,  at  the  suit  of  a  creditor  of  the  assignor,  whose  debt  was  paya- 
ble in  the  State  where  the  assignment  was  made. 

SoiUhem  Bank  v.  Wood,  554. 

4.  The  validity  of  the  assignment  must  be  determined  by  the  laws  of  the  State 

where  it  is  made.  Ibid. 

5.  It  is  necessary,  to  give  validity  to  a  deed  of  gift  made  in  another  State,  bat 

designed  to  have  effect  in  Louisiana,  that  it  should  be  clothed  with  the 
formalities  required  by  our  law,  and  its  effect  wiU  also  be  governed  by  the 
laws  of  Louisiana.  Tillman  v.  Mosdy^  710. 

6.  The  comity  of  nations  extends  only  to  enforce  obligations,  conUucts  and 

rights  under  those  provisions  of  law  of  other  countries  which  are  analo- 
gous or  similar  to  those  of  the  State  where  the  litigation  arises. 

Hughes  V.  Klingender,  845. 

7.  A  contract  executed  in  England,  by  which  a  ship  was  transferred  to  a  tra&- 

tee  to  secure  the  rights  of  a  third  person,  the  vendor  retaining  poeseasioe 
of  the  ship,  cannot  be  enforced  in  this  State  to  defeat  rights  already  ac- 
quired by  an  attachment  under  our  laws.  Ibid. 

See  Slavbs— Brown  v.  Bab^,  41. 

See  FRmximov—Walwmih  v.  Routk^  205. 

Seo  WiUA—Hvgha  v.  Hugka^  85. 

See  Bills  axd  Nanc»— jr««nn  v.  fZoov,  391. 

Soc  MoRTOAOB— ./Ifttiuon  V.  Rogen,  633. 

See  UcsBAJio  axd  ^vn—Eagcr  v.  Brown,  684. 

Motalet  r.  Marigni^^  S55. 
Sco  MoRTQAQE— Bowman  v.  McKlerojfj  587. 

CONSTITUTIONAL  LAW. 

1.  When  the  title  of  an  Act  is  simple,  all  those  sections  which  are  covered  by 

it  fulfill  the  requirements  of  Article  115  of  the  Constitution;  and  only 
those  portions  are  held  to  be  void  for  unconstitutionality,  which  are  not 
covered  hy  the  title.  Williams  v.  Payson,  7. 

2.  The  11th  section  of  the  Act  of  the  Legislature  of  1855,  which  provides  that 

whenever  the  District  Attorney  shall  not  attend,  the  Judge  shall  have 
power  to  appoint  an  attorney  to  prosecute  on  behalf  of  the  State,  (pro 
tempore,)  is  not  a  violation  of  Art.  83  of  the  Constitution  of  1852,  which 
requires  that  the  District  Attorneys  shall  be  elected  by  the  people. 

StaU  V.  Boudreaux,  88. 

3.  The  8th  section  of  the  Constitution  of  the  United  States,  which  declares 

that  Congress  shall  have  power  to  regulate  commerce,  does  not  prevent 
the  exercise  of  such  power  by  the  States,  as  far  as  is  necessary  for  the  po- 
lice regulations  of  their  domestic  commerce,  in  regard  to  which  Congress 
has  not  deemed  it  expedient  to  make  any  reguktions. 

Port  Wardens  v.  Ship  Martha  J.  Ward,  289. 

4.  The  Act  of  the  Legislature  of  1855,  relative  to  the  Board  of  Master  and 

Wardens,  which  provides  for  the  payment  of  services  actually  rendered  or 
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CONSTITUTIONAL  LAW  (Cofitinued). 

the  tender  of  such  services,  is  not  a  violation  of  the  clause  of  the  Consti- 
tution of  the  United  States  which  gives  to  Congress  the  power  of  regu- 
lating commerce.  Ibid. 

5.  The  fees  allowed  1o  the  Master  and  Wardens  are  in  no  sense  imposts  or  du- 

ties on  imports  or  exports.  Ibid. 

6.  The  129th  Article  of  the  Constitution,  which  requires  that  the  laws  of  this 

State  shall  be  promulgated  in  the  English  and  French  languages,  is  not 
violated  by  section  second  of  the  Act  of  the  Legislature  of  March  1 6th, 
1859,  entitled ''  An  Act  to  change  and  regulate  the  terms  of  the  District 
Courts  in  the  Eighth  Judicial  District,"  which  declares  that  the  Act  shall 
take  efifect  from  and  after  its  passage. 

State  V.  Judge  EigJUk  Judicial  District,  486. 

7.  There  is  no  prohibition  in  the  Constitution  against  the  repeal  of  laws,  in 

any  form,  in  which  the  Lsgislature  can  give  a  clear  expression  of  its  will. 

Ibid. 

8.  An  assessment  for  levee  purposes  is  not  a  tax  within  the  meaning  of  Art. 

123  of  the  Constitution.  Wallace  v.  Shelton,  498. 

9.  An  Act  of  the  Legislature  authorizing  the  assessment  of  an  annual  tax  on 

alluvial  lands,  *'  specifically  upon  each  and  every  acre,"  for  the  purpose  of 
building  or  making  and  repairing  levees,  is  not  in  violation  of  the  Consti- 
tution. Ibid. 

10.  The  provision  of  the  Act  of  1855,  organizing  a  Board  of  Port  Wardens  for 

the  port  of  New  Orleans,  which  allows  such  Port  Wardens  to  demand 
from  each  vessel  arriving  from  sea  the  sum  of  five  dollars,  whether  they  be 
called  upon  to  perform  any  services  or  net,  is  not  a  charge  imposed  as  a 
duty,  without  regard  to  a  corresponding  and  equivalent  benefit,  and  is  not, 
therefore,  unconstitutional.         Port  Wardens  v.  I^ip  C.  Morgan,  595. 

11.  Art.  106  of  the  State  Constitution,  which  declares  that "  the  press  shall  be 

free,"  does  not  exempt  capital  invested  in  a  newspaper  from  taxation. 

New  Orleans  v.  Crescent,  804. 

12.  The  principle  enunciated  in  the  case  of  Municipality  No.  1  v.  Wheeler  4t 

Blake,  10  An.  745,  to  the  effect,  that  an  ex  post  facto  law  which  does  not 
relate  to  crimes  and  offences,  and  does  not  impair  the  obligations  of  con- 
tracts, nor  divest  vested  rights,  is  not  unconstitutional,  reaffirmed. 

New  Orleans  v.  Poutz,  853. 

Soo  PiLOis— ITtlUanu  v.  Payton^  7. 

Se**  Nkw  Okikanb— iVina  Orlearu  v.  CosfeIZo,  37. 

Merriam  y.  New  Orleoiu,  818. 

JResUmd  v.  Nem  (Meant,  830. 
See  Taxes,  &c.,  and  Jvixiussr—Stlby  v.  Levee  Oommistionirgj  434. 
See  Ckiminal  Jjl-w— State  v.  Peter,  621. 
See  SLAvm—Deshotels  v.  SoOeaiUy  745. 

CONSTRUCTION,  RULES  OF. 
1.  Where  two  legislative  Acts  are  approved  on  the  same  day,  the  rule  of  con- 
struction applicable  to  different  sections  of  the  same  law  will  apply ;  the 
minute  and  particular  provisions  of  one  Act  prescribing  the  salary  of  the 
Register  of  Voters  in  the  city  of  New  Orleans,  are  not  repealed  by  a 
general  grant  of  power  in  the  other  Act  to  the  Common  Council  in  rela- 
tion to  all  city  salaries.  St,  Martin  v.  Orleans,  113. 
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i.  wnere  one  wno  nas  empioyea  anomer  lor  a  iimitea  time  at  a  salary,  as- 
charges  the  employee  before  the  expiration  of  the  time,  for  a  good  caoae; 
he  is  responsible  to  his  employee  for  his  services  up  to  the  time  of  tbe  dis- 
charge. Kessee  v.  MayfiM,  90. 

2.  Mere  insolvency  is  not  sufficient  to  render  a  debt  dae,  which,  by  its  terms, 

is  payable  at  a  future  day.  Kleinwort  v.  Kiingender,  96. 

3.  An  actual  surrender,  either  voluntary  or  forced,  is  required  to  annihilate  the 

term  fixed  by  the  contract  for  the  payment  of  a  debt  Ibid, 

4.  An  agreement  was  entered  into  by  several  commercial  firms,  by  which  they 

bound  themselves  for  the  term  of  three  months,  not  to  sell  any  India  cot- 
ton bagging,  except  with  the  consent  of  the  majority  of  them — Held  :  That 
it  was  a  combination  to  enhance  the  price  of  the  article,  which  is  io  re- 
straint of  trade  and  contrary  to  public  order,  and  that  the  agreaneot 
could  not  be  enforced  in  a  court  of  justice. 

India  Bagging  Association  v.  Kock,  168. 

5.  Where  plaintiff  received  warrants  for  money  due  him  on  a  contract,  with- 

out objecting,  or  taking  them  under  protest  that  they  were  not  for  the 
whole  sum  due,  his  endorsing  the  warrants  will  preclude  his  claiming  af^ 
terwards  that  they  were  not  drawn  for  a  sufficient  amount. 

King  V.  New  Orleans,  389. 

6.  A  resolutory  condition  is  implied  in  all  commutative  contracts,  to  take  ^ 

feet  in  case  either  of  the  parties  do  not  comply  with  their  engagenieot& 

Dtdfois  V.  Xtques,  427. 

7.  The  dissolution  of  the  contract  for  non-compliance  with  its  obligations,  may 

be  demanded  by  suit  or  by  exception.  Ibid, 

8.  A  party  is  concluded  by  the  first  bill  which  he  presents  for  work  done  un- 

der a  contract.  Without  showing  error  he  cannot  be  permitted  to  re- 
cover tbe  items  added  to  that  bill  since  it  was  rendered. 

Nicholson  V.  Pelanne,  508. 

9.  A  conveyed  to  6  a  house  and  lot  for  the  sura  of  3'^,500,  which  the  purcha- 

ser obliged  himself  to  pay  to  the  seller  in  one  year  from  the  date  of  the 
contract,  with  the  express  agreement,  however,  that  the  purcba.<ter,  bis 
heirs  or  assigns,  should  have  the  right  to  prolong  the  payment  of  the  sua 
of  $5,500,  indefinitely  and  at  their  will,  on  paying  the  vendor  or  his  hein 
or  assigns,  interest  annually  in  advance,  at  the  rate  of  seven  per  cent,  per 
annum — Held :  That  such  a  contract  is  not  a  contract  of  sale,  but  one  of 
**  rent  of  lands,"  retUe  fonciere  ou  bail  a  rente. 

Sainet  v.  Duchamp,  539. 

10.  Where  one  renders  services  for  continuous  years  to  another  on  his  promise 

to  provide  in  his  will  for  the  party  rendering  such  services,  and  be  dks 
without  making  such  provision,  an  action  may  be  maintained  for  the 
value  of  the  services.  Nimmo  v.  Walker,  581. 

11.  The  promises  in  such  a  case  having  reference  to  the  period  of  the  promis- 

sor's  death,  prescription  is  suspended  until  that  time.  Ibid. 

12.  Where  a  proinise  to  sell  to  two  persons  jointly,  contains  the  stipulation 

that  such  purchasers  are  to  furnish  a  reliable  city  acceptance  by  a  calain 
time,  or  the  contract  shall  be  null  and  void,  the  tender  of  tbe  accepted 
draft  of  one  of  the  purchasers  is  not  a  performance  of  this  stipulation. 

Satterfield  v.  Keller,  606. 
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CONTRACTS  (C<mtinued). 

13.  A  party  seeking  to  compel  the  specific  perfomuiooe  of  a  cootract  of  promise 

to  sell,  must  himself  show  a  specific  compliance  with  his  own  obligations. 

Ibid, 

14.  When  the  obligation  is  conditional,  the  party  to  whom  it  is  transferred  by 

endorsement  before  maturity,  is  bound  to  prove  the  performance  of  the 
condition  before  he  can  recover  on  it.  Drawn  v.  Cherry^  694. 

15.  When  a  solidary  co-debtor  pays  in  discharge  of  the  whole  debt  less  than 

the  whole  araoant  of  the  debt,  he  cannot  claim  from  his  co-debtor  reim- 
bursement of  his  portion  of  the  whole  debt,  bat  only  of  the  amoant  paid. 

Fusdier  v.  Balnneau,  764. 

16.  Any  convention  to  the  contrary  between  the  creditor  and  the  co-debtor 

making  the  payment,  produces  no  efiect  upon  the  rights  of  the  co-debtor, 
who  was  not  a  party  to  such  convention.  Ibid, 

17.  A  party  who  has  bound  himself  by  a  written  contract  to  perform  certain 

services  for  another,  may  sue  for  his  services  on  a  quantum  meruit,  where 
the  contract  has  been  violated  and  virtually  annulled  by  the  act  of  the 
other  party.  Brown  v.  Bark  Laura  5noir,  848. 

8ee  Daxaokf— JikomjMcn  ▼.  Howes,  45. 
GatUhier  v.  Green,  788. 
Soe  Conrucr  of  Lk^n—Hughes  v.  KlingendeTf  849. 

CORPORATIONS. 

1.  A  municipal  corporation  is  not  liable  for  damage  done  to  private  property, 

unless  the  act  which  caused  the  damage  was  done  without  the  authority 
of  law,  or  being  authorized  by  law,  was  improperly  or  wantonly  executed. 

Bennett  v.  New  Orleans,  120. 

2.  Where  a  municipal  corporation  was  sued  for  an  act  of  omission  or  nonfea- 

sance, in  not  repairing  a  draining  machine  erected  for  public  utility,  by 
which  neglect  plaintiff's  premises  were  overflowed,  and  his  property  dam- 
aged— Held :  That  as  the  act  complained  of  involved  the  disbursement  of 
the  corporate  revenues,  it  was  a  matter  of  discretion  with  the  corporate 
authorities,  and  that  if  plaintiff  was  damaged,  it  was  damnum  absque  in- 
juria, and  he  was  consequently  without  sulBcient  cause  of  action.  Held, 
also :  That  a  corporation  in  such  a  case  may  avail  itself  of  this  exemp" 
tion  from  suit,  under  the  plea  of  the  general  issue.  Ibid, 

3.  Where  a  public  square  is  bounded  on  one  side  by  private  property,  the  owner 
cannot  require  that  the  town  authorities,  when  the  square  is  enclosed, 
should  leave  a  space  for  a  public  way  between  the  enclosure  and  the  line 
of  his  property.  Leftwitch  v.  Town  of  Plaquemtne,  152. 

4.  The  qualifications  of  the  members  of  the  City  Council  cannot  be  inquired 

into  in  a  suit  to  enforce  a  contract  made  by  the  Mayor,  under  a  resolution 
of  that  body  authorizing  it.  Schwartz  v.  Flatboais,  243. 

5.  An  ordinance  of  the  City  Council,  ordering  a  blacksmith's  shop  to  be  closed 

as  a  nuisance,  is  authorized  by  law,  and  may  be  carried  into  effect  by  an 
injuDction  restraining  the  owner  from  continuing  it. 

New  Orleans  v.  Lambeyi,  247. 
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6.  The  power  of  the  municipal  corporation  to  make  contracts  for  the  payement 

of  streets  at  the  expense  partially  of  proprietors,  is  clear. 

Municipality  No,  2  v.  GudlotU,  297. 

7.  In  the  absence  of  proof  of  fraud,  the  acceptance  by  the  corporatioD  of 

work  which  it  was  authorized  to  contract  for,  is  prima  facie  erideooe 
against  the  defendant,  so  far  as  relates  to  its  completion  and  the  manner 
in  which  it  was  done.  Ibid, 

8.  The  proTision  in  the  16th  section  of  the  Act  incorporating  the  Yieksbarg, 

Shreveport  and  Texas  Railroad  Company,  to  the  effect "  that  no  tranrfer 
of  stock  shaU  eocempt  the  party  transferring  it  from  the  obligation  of  pay- 
ing installments  afterwards  called  for,  until  fifty  per  cent,  on  each  share 
shall  have  been  paid"  exempts  from  liability  to  the  company  only  thoee 
who  have  transferred  their  share  of  stock  after  the  payment  of  fifty  per 
cent  on  each  share,  before  the  installments  have  matured,  and  paymect 
has  been  demanded. 
Vicksburg,  Shreveport  and  Texas  Railroad  Company  v.  McKeen,  724. 

9.  Courts  of  justice  cannot  regard  the  the  wishes  of  the  majority  of  the  mem- 

bers of  a  corporation,  unless  expressed  in  a  valid  form,  in  conformity  with 
the  bye-laws  and  charter.  German  Evan.  Con.  v.  Pressler,  799. 

10.  Where  church  membership  is  a  necessary  qualification  of  the  trustees  who 

are  to  manage  the  affiiirs  of  the  corporation,  a  trustee  who  withdraws 
himself  from  the  church  and  joins  a  church  of  another  denominatioti, 
which  latter  church  prohibits  a  connection  by  its  members  with  the  for- 
mer, such  trustee  will  be  considered  as  having  abandoned  his  office  of 
trustee,  and  as  having  no  further  interest  in  the  property  of  the  church  be 
has  left.  Ross  v.  CrockeU,  811. 

11.  A  majority  of  the  Board  of  Trustees  cannot  undertake  to  act  in  their  indi- 

vidual names  for  the  board  itself,  and  no  act  can  be  done  affecting  the 
ownership  of  property,  except  by  a  resolution  of  the  board  when  regular- 
ly constituted  and  sitting  in  consultation.  Ibid. 

12.  Where  the  liability  of  a  stockholder  in  an  incorporated  company,  on''  a 

mortgage  given  to  secure  his  subscription  to  the  capital  stock,  depends  on 
a  future  contingency,  prescription  will  not  begin  to  run  until  the  contin- 
gency has  happened,  which  was  to  make  the  payment  of  the  subscription 
dcmandable. 

Liquidator  of  Clinton  ajid  Port  Hudson  R.  R.  Co.  v.  Eason,  816. 

13.  Where  property  encumbered  with  a  mortgage  to  secure  the  subscription  of 

a  shareholder  to  the  capital  stock  of  a  corporation,  is  sold  with  shares  of 
stock,  for  a  certain  price,  and  without  guaranty  against  the  mortgage,  the 
purchaser  is  liable  to  the  original  stockholder  who,  when  called  on  for 
payment  of  the  subscription,  may  call  in  warranty  his  vendee,  although 
there  had  never  been  any  transfer  of  the  stock  on  the  books  of  the  com- 
pany. Ibid. 

14.  An  obligation  signed  by  the  members  of  a  stock  company  to  pay  a  certain 

amount  proportionate  to  the  stock  of  each,  is  not  a  joint,  but  a  several 
obligation.  Green  v.  Relf  828. 
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15.  Where  a  majority  of  the  stockholders  have,  by  the  charter,  the  right  to  or- 
der the  winding  up  and  liqaidation  of  the  afihirs  of  the  company,  and  a 
majority  of  them  sign  an  obligation  to  pay  their  proportion  of  the  out- 
standing debts,  they  cannot  be  released  from  the  obligation  on  the  ground 
that  it  was  not  binding  upon  any  of  the  stockholders  until  all  had  signed. 

Ibid. 

See  EssomL—PochdM  v.  Kemper^  808. 

Soe  New  Oblia3(b— JnAoMtonCi  v.  Neio  Orlacnw^  462. 

CORPORATIONS,  INSOLVENT. 

Soo  Saui,  Judigul— flyife  v.  MtuU»ip!pi  Samd  Ocm^Mmy,  402. 

COSTS. 

1.  llie  Act  of  1857  having  provided  that "  all  the  criminal  expenses  incurred 

in  the  different  parishes  of  this  State,  by  arrests,  confinement,  and  prose- 
cution of  persons  accused  of  crime,  their  removal  to  prison,  the  pay  of 
witnesses,  and  all  other  expenses  attending  criminal  prosecutions,  except 
the  pay  of  jurors,  shall  be  paid  by  the  State,  upon  the  certificate  of  the 
Clerk  and  ^e  presiding  Judge  of  the  several  courts  of  this  State,"  the 
duties  of  the  Auditor  relative  to  accounts  for  such  expenses  thus  certified, 
are  ministerial  and  imperative,  and  he  must  issue  his  warrant  on  the  Trea- 
surer therefor.  It  would  be  otherwise,  if  the  certificate  of  the  Clerk 
and  Judge  should  show  upon  its  foce  that  it  was  not  drawn  in  accordance 
with  the  law,  as,  for  instance,  if  it  purported  to  be  for  fees  in  civil  suits. 

Parker  v.  Robertson,  249. 

2.  The  15th  section  of  the  Act  of  1855,  which  gives  the  Sherifi&  9100  per  annum 

for  their  fees  in  criminal  cases,  did  not  intend  this  sum  as  their  sole  com- 
pensation. There  are  many  services  rendered  by  Sheriffi,  which  are  not 
provided  for  in  the  fee  bill.  Ibid. 

3.  The  party  convicted  in  a  criminal  case  must  be  condemned  to  pay  the  costs, 

and  after  the  return  of  nulla  6(ma,  or  after  the  Clerk  and  Judge  are  sat- 
isfied by  su£5cient  evidence  that  the  convict  has  no  property,  then  the 
State  becomes  responsible  for  the  costs.  Ibid. 

4.  When  a  survey  is  ordered,  the  costs  of  making  it  must  be  taxed  with  those 

of  the  suit,  and  paid  by  the  party  cast  in  the  action. 

WiUiams  v.  Close,  737. 

Seo  BoxjVDART—TbrcuU  v.  Pdannej  215. 

Seo  Warrastt— Cndenoood  t.  Lacaptrcy  276. 

Seo  Attobnxt  at  Law— Boom  v.  Kleiny  Affl. 

COURTS. 

1.  Tlie  Judges  of  the  courts  in  New  Orleans  are  vested  with  full  power  to  re- 

gulate the  police  of  their  courts,  and  to  prevent  a  disturbance  of  the  ad- 
ministration of  justice.  New  Orleans  v.  Bdl,  214. 

2.  Where  a  rule  was  taken  on  the  opposite  party  to  have  the  expense  of  mak- 

ing a  *'  plan"  taxed  as  costs,  and  the  defendant  did  not  except  to  the  form 
of  proceeding,  but  answered  to  the  merits,  and  testimony  was  taken  with- 
out objection,  it  was  the  duty  of  the  Judge  to  decide  upon  the  merits  of 
the  controversy ;  and  that  which  ought  to  have  been  pleaded  as  an  excep- 
tion in  the  court  below  cannot  be  assigned  as  error  on  the  appeal.  Al- 
though the  amount  allowed  was  a  large  one,  there  being  no  witness  who 
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estimated  the  valae  of  the  work  at  less  than  the  amoont  aUowed  by  & 
Judge,  he  coald  not  have  fixed  npon  a  smaller  amount,  without  acting  ar- 
bitrarily and  disregarding  the  testimony.  Surgi  r.  Rosdius,  263. 

CRIMINAL  LAW. 

1.  Whepc  in  a  cpiminal  case  the  Judge  a  quo  refused  an  application  for  a  new 

trial,  based  on  the  ground  of  newly  discovered  testimony  and  the  failure 
of  the  Sheriff  to  summon  witnesses,  stating  that  he  disbelieved  the  affida- 
vit of  the  accused— //e/(2 ;  That  the  refusal  to  grant  a  new  trial  could  doC 
on  appeal  be  assigned  as  error.  State  v.  Rollatid,  40. 

2.  An  endorsement  or  memorandum  of  the  Clerk  upon  the  indictment  is  DOt 

properly  a  part  of  the  record.  Ibid. 

3.  The  refusal  of  the  Judge  of  the  Criminal  Court  to  grant  a  contiDoance  oa 

the  affidavit  of  the  accused,  which  the  Judge  did  not  believe  to  be  true, 
cannot  be  assigned  as  error  of  law  on  appeal.  State  v.  Lindsey,  42. 

4.  After  the  jury  list  had  been  called  over  in  the  presence  of  the  accused  aDd 

his  counsel,  and  five  jurors  had  been  sworn,  and  four  peremptory  chal- 
lenges had  been  made  by  the  prisoner,  his  counsel  moved  for  a  continu- 
ance, on  the  ground  that  various  jurors  in  the  list  were  not  in  attendanoe, 
nor  within  the  jurisdiction  of  the  court,  and  were  not  liable  to  jury  ser- 
vice, and  that  some  of  them  had  been  excused  previous  to  the  list  being 
served  on  the  prisoner — Held :  That  the  accused  must  be  considered  as 
having  waived  any  objection  he  may  have  had  to  the  panel,  and  that  it 
was  too  late  to  move  for  a  continuance.  Rtd. 

5.  The  arrival  of  a  vessel  at  New  Orleans,  after  refusing  to  obey  the  orders  to 

remain  in  quarantine  at  the  Quarantine  Station,  in  the  parish  of  Plaqoe- 
mines,  is  an  offence  committed  in  the  parish  of  Orleans,  and  triable  in  the 
First  District  Court  of  New  Orleans.    Session  Acts  1855,  p.  316, 1 6. 

Stale  V.  Patterson,  46. 

6.  The  proclamation  of  the  Governor  is  the  only  evidence  admissible  to  prove 

that  the  port  of  departure  of  the  vessel  was  an  infected  place ;  but,  being 
matter  of  evidence,  it  need  not  be  set  forth  in  the  information.        Ibid, 

7.  The  District  Attorney  is  not  bound,  under  the  15th  section  of  the  Act  of 

1855  "  relative  to  criminal  proceedings,"  to  enter  a  ndU  prosequi  in  a  case 
of  assault  and  battery  which  has  been  compromised,  the  section  not  \mng 
imperative,  but  merely  permissive.  State  v.  Hunter,  71. 

8.  Objections  to  an  indictment  for  formal  defects,  apparent  on  the  face  of  it, 

must  be  taken  by  demurrer,  or  motion  to  quash  the  indictment,  before  the 
jury  are  sworn,  and  cannot  be  made  afterwards. 

State  V.  BoudreaitXy  88. 

9.  The  State  has  no  right  of  appeal  from  a  judgment  sustaining  a  motion  in 

arrest  of  judgment  in  a  case  where  the  offence  is  punishable  with  fine  only. 

State  V.  RerUtford,  214. 
10.  Where  a  gun  was  taken  by  the  accused  in  another  State,  its  sale  in  this 
State  might  be  proof,  not  of  a  larceny  here,  but  that  the  original  taking 
was  felonious.  Its  sale  here  would  not  be  in  violation  of  any  law  of  this 
State ;  and  a  party  cannot  be  tried  here  for  a  crime  committed  in  another 
State.  State  v.  Reonnah,  278. 
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11.  On  an  indictmeDt  for  embezzlement,  the  jary  cannot  find  the  accused  guilty 

of  a  breach  of  trust.  Ibid. 

12.  Where  the  jury  have  written  their  verdict  upon  the  indictment,  but  it  is 

recorded  differently,  the  verdict  as  written  by  them  shows  what  was  their 
meaning  and  intention.  Ibid. 

13.  Prosecutions  must  be  by  indictment  or  information ;  and  the  State  has  the 

right  to  choose  either  mode,  but  cannot  prosecute  by  both  at  the  same 
time.  StaU  v.  Ross,  364. 

14.  After  prosecuting  under  an  indictment  which  has  been  ignored,  the  State  is 

not  barred,  in  new  proceedings,  from  selecting  indictment  or  information, 
as  provided  by  the  Constitution.  Ibid. 

15.  Under  the  11th  section  of  the  Act  of  1806,  which  embraces  every  species  of 

criminal  homicide  known  at  common  law,  and  the  subsequent  legislation 
on  the  subject,  a  slave  may  be  found  guilty  of  manslaughter. 

State  V.  Jackj  385. 

16.  The  Act  of  1857  notices  only  the  crime  of  willful  murder  committed  by  a 

slave,  but  is  silent  as  to  any  other  species  of  homicide.  It  cannot,  how- 
ever, be  supposed,  that  it  was  intended  to  do  away  with  the  prosecution  of 
criminal  homicides  short  of  willful  murder.  Ibid. 

17.  The  35th  section  of  the  Act  of  1857  provides,  "  That  in  all  cases  where  a 

slave  is  charged  with  a  crime  punishable  with  death,  or  imprisonment  at 
hard  labor  for  life,  the  jury  shall  have  a  discretionary  power  to  commute 
the  penalty  and  inflict  a  lesser  punishment"  Ibid. 

18.  Section  29th,  Act  of  1857,  declares  that,  "  Whenever  the  punishment  is 

left  by  law  to  the  discretion  of  the  court,  it  shall  in  no  case  extend  to  the 
privation  of  life  or  limb.  Ibid. 

19.  Article  78  of  the  Constitution  of  1852  vests  Justices  of  the  Peace  "with 

such  criminal  jurisdiction  as  shall  be  provided  by  law." 

State  V.  Peter,  521. 

20.  According  to  sections  21,  22, 26, 27  and  28  of  the  Act  of  19th  March,  1857, 

relative  to  the  trial  of  slaves  accused  of  capital  oflfenoes,  Justices  of  the 
Peace  act,  in  the  trial  of  slaves,  not  only  as  jurors,  but  also  in  an  official 
capacity,  and  cannot  be  excluded  from  the  trial  of  a  slave,  because  they 
have  presided  and  taken  part  in  a  previous  trial  of  the  same  slave,  for  the 
same  offence.  Ibid. 

21.  Before  a  confession  is  allowed  to  go  to  the  jury,  the  witness  to  whom  it  was 

made  should  be  interrogated  as  to  whether  it  was  voluntary.         Ibid. 

22.  If  he  testifies  that  the  confession  was  voluntary,  then  the  counsel  for  the  ac- 

cused may  impeach  his  testimony  by  his  former  statement  to  the  contrary. 

Ibid, 

23.  Although  the  laws  relative  to  the  organization  of  the  tribunals  for  the  trial 

of  slaves,  in  the  country  parishes,  do  not  contempUtte  that  the  presiding 
Justices  of  the  Peace  E^ould  charge  the  jury  on  points  of  law,  yet  it  would 
not  be  illegal  if  they  thought  proper  so  to  charge  them.  Ibid. 

24.  In  a  case  of  rape,  the  evidence  of  witnesses  to  prove  the  details  of  the  com- 

plaint made  by  the  prosecutrix  against  the  accused,  immediately  aflcr  the 
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commission  of  the  ofifenoe,  is  admissible  as  part  of  the  tmnsactioD,  and  not 
as  proof  of  the  truth  of  the  statements.  Ibid, 

25.  Slaves  are  prosecabed  as  persons,  and  their  right  to  have  aU  the  testimony 
that  may  establish  their  innocence,  is  superior  to  the  principle  which 
would  exclude  their  owners,  on  the  ground  of  interest,  and  their  testimooy 
ought  to  be  received,  subject  to  the  credibility  which  the  jury  may  attach 
to  it.  Ibid. 

2G.  The  Article  of  the  Constitution  which  requires  prosecutions  to  be  by  indictr 
ment  or  information,  does  not  prevent  the  Legislature  from  prescribing 
the  forms  of  such  instruments.  State  v.  MuUen^  570. 

27.  The  definition  of  the  offence  of  murder,  as  known  under  the  common  law  of 

England,  is  the  true  definition  of  the  crime  of  willful  murder,  the  panish- 
ment  of  which  is  provided  for  by  the  first  section  of  the  Act  of  the  Legis- 
lature of  1855,  relative  to  crimes  and  offences.  Ibid. 

28.  If  A  threatens  to  take  the  life  of  B,  or  to  do  him  great  bodily  harm,  and  B, 

being  informed  of  the  threat,  arms  himself  for  the  true  and  sole  purpose  of 
self  protection,  and  the  parties  subsequently  meet  without  design,  and  A 
draws  a  deadly  weapon  and  approaches  £  with  the  apparent  intention  to 
assault  him  with  it,  and  B  believes  that  he  is  in  danger  of  his  life  or  great 
bodily  harm,  and  has  no  way  of  avoiding  his  adversary,  advances  upon 
him  and  kills  him,  the  killing  is  justifiable  in  self  defence.  Ibid. 

29.  But  if  A.  threatens  B  with  personal  violence,  and  the  threat  is  communi- 

cated to  B^  and  B  thereupon  arms  himself  with  a  deadly  weapon,  and 
meeting  A^  kills  him,  while  A  is  not  making  any  hostile  demonstration 
against  J9,  the  killing  is  willful,  deliberate,  malicious,  and  is  murder. 

Ibid. 

30.  Voluntary  drunkenness,  when  no  provocation  has  been  given,  furnishes  no 

excuse  for  the  act  of  killing  another.  Ibid. 

31.  It  is  sufficient,  in  an  indictment  for  an  attempt  to  carry  a  slave  by  land  oat 

of  the  State,  to  describe  the  slave  as  being  '*  a  negro  man,  slave  for  life,** 
and  ^ving  the  name  of  his  master,  when  the  name  of  the  slave  is  not 
known,  to  the  District  Attorney  or  to  the  Grand  Jury. 

State  V.  Adams,  620. 

32.  The  Act  of  1816,  making  it  a  crime  to  carry,  or  attempt  to  carry  a  slave 

by  land  out  of  this  State,  is  not  repealed  by  the  general  repealing  clause  of 
the  Act  of  1855,  relative  to  crimes  and  offences,  nor  by  the  same  clause  in 
the  Act  of  1857,  relative  to  slaves.  Bnd. 

33.  The  general  repealing  clauses  of  these  Acts  do  not  repeal  the  former  statutes 

denouncing  crimes  and  offences,  upon  which  the  Acts  are  silent      Ibid. 

34.  Where  a  slave  was  prosecuted  under  the  Act  of  1857,  "  relative  to  slaves,** 

for  having  struck  a  white  man,  so  as  to  cause  the  shedding  of  blood,  and 
the  jury  acquitted  him  of -any  capital  ofi^noe,  but  sentenced  him  to  receive 
corporal  puuisment — Hdd:  That  the  accused,  in  such  a  case,  is  not  de- 
barred the  right  of  appeal ;  and  that  Art.  62  of  the  Constitution  of  this 
State,  which  grants  the  right  of  appeal  in  all  criminal  cases,  where  the 
offence  charged  is  punishable  with  death,  or  imprisonment  at  hard  kbor, 
does  not  make  that  right  depend  upon  the  nature  of  the  verdict,  or  the 
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punishment  that  may  be  inflicted  by  the  jury,  but  upon  the  nature  and 
punishment  of  the  oflence  charged,  as  fixed  by  law. 

StcUe  V.  Charles,  649. 

35.  Section  28th  of  the  Act  of  1857,  relative  to  slaves,  empowers  the  court  to 

inflict  corporal  punishment  only  when  the  accused  has  not  been  convicted 

•  or  acquitted  of  an  offence  punishable  with  do^th,  and  where  a  slave  has 

been  acquitted  by  the  court  of  any  capital  oflcnce,  corporal  punishment 

cannot  be  inflicted  on  him.  Ibid. 

3G.  The  objection,  that  the  defendant  did  not  have  a  copy  of  the  venire  and  in- 
dictment served  upon  him  two  entire  days  before  his  trial,  must  be  urged 
before  going  to  trial ;  it  can  have  no  effect  when  the  defendant  seeks  to 
avail  himself  of  it  after  the  verdict  has  been  reDdei*ed. 

State  V.  Fuller,  667. 

37.  nic  general  repealing,  clause  of  the  Act  of  1855,  relative  to  crimes  and 

offences,  does  not  repeal  the  former  statutes  denouncing  crimes  and  offences, 
upon  which  the  Act  is  silent.  Ibid, 

38.  It  is  in  the  discretion  of  the  District  Judge  to  determine  whether  or  not  a 

case  should  be  postponed  or  continued  on  account  of  the  ill  health  of  the 
prisoner.  State  v.  Ward,  673. 

39.  Slaves  are  regarded  in  our  law,  both  as  property  and  persons,  and  the  9th 

section  of  the  Act  of  1855,  relative  to  crimes  and  offences,  which  punishes 
an  assault  upon  a  person  by  "  willfully  shooting  at  him,"  &c.,  applies  to 
an  assault  upon  a  slave,  as  well  as  a  free  person.      State  v.  Davis,  678. 

40.  The  Act  of  1819,  making  it  a  crime  to  harbor  and  conceal  a  runaway  slave, 

is  not  repealed  by  the  repealing  clause  of  the  Act  of  1855,  relative  to 
crimes  and  offences.  Slate  v.  Fuller,  720. 

41.  In  a  cruninal  case,  it  is  within  the  discretion  of  the  District  Judge  to  grant 

a  continuance  on  the  affidavit  of  the  accused,  of  the  absence  of  a  material 
witness,  who  is  a  non-resident  and  not  subject  to  the  process  of  law,  but 
the  appellate  court  cannot  interfere  with  the  exercise  of  that  discretion. 

Slate  V.  JSicliolson,  785. 

42.  Where  the  offence  charged  in  the  indictment  was  in  the  words  of  the  statute, 

uttering  and  giving  in  payment  a  forged  and  counterfeit  bank  note,  know- 
ing the  same  to  be  forged  aiul  counterfeited,  and  in  the  indictment  the  words 
"  knowing  tJie  same  to  be  forged  and  counterfeited,"  were  omitted — Held  : 
That  the  defect  was  not  remedied  by  the  charge  in  the  indictment,  that 
tlie  counterfeit  bill  was  uttered  and  given  in  payment  with  an  "  intent  to 
defraud."  Ibid, 

43.  The  statute  of  1855,  requiring  that  formal  objections  to  an  indictment  shall 

be  taken  before  the  jury  are  sworn,  and  not  afterwards,  does  not  apply  to 
matters  of  substance  essential  to  the  very  existence  of  the  offence,  and  on 
such  objections  as  formerly,  the  judgment  may  be  arrested.  Ibid, 

44.  By  section  6th  of  the  "Act  to  regulate  the  mode  of  procedure  in  criminal 

prosecutions,"  approved  March  14th,  1855,  the  State  is  only  relieved  from 
the  necessity  of  alleging  and  proving  an  intent  to  defraud  some  particular 
pereon,  but  is  still  required  to  allege  an  offence  in  other  respects,  corres- 
ponding with  the  statute  which  creates  it.  Ibid. 
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45.  When  the  sentence  against  the  prisoner  exceeds  the  maximnm  of  impriaoD- 

ment  under  the  statate,  the  case  will  be  remanded  with  instractions  to  the 
District  Judge  to  pronoance  judgment  upon  the  verdict  according  to  kw. 

Rid, 

46.  The  mere  belief  of  a  person,  that  an  assault  is  made  upon  him  under  (w- 

cnmstanoes  denoting  an  intention  to  take  his  life,  or  to  do  him  great  bodi- 
ly harm,  will  not  justify  taking  the  life  of  the  person  making  the  aasaoH; 
there  must  have  be^  a  reasonable  ground  for  such  apprehension  to  render 
the  killing  justifiable  homicide.  State  v.  Swift,  827. 

Seo  SuPBicxs  Covm^-JState  t.  BaoiCf  79. 
Soe  ArrKAL—SlaU  v.  BotSy  364. 

State  X.  Ward,  673. 
See  JuHT  AMD  JvRona—SUUe  v.  Hunger  j  401. 
Soo  BviDBKX— iSbtfe  V.  MaUnmmey  880. 

CURATOR. 

See  TAxanoK—Shc^el  v.  Jackaony  1&4.  I 

See  EuGcmoiBB  asd  ADMnnsntATORB— .Shiooeniofi  tjf  Rice,  317. 
See  SvootaaaKB—Surgi  v.  OcOdery  888.  I 

See  ABBSsmn—iribon  t.  Smith,  868. 

DAMAGES. 

1.  Proof  of  possession  as  owner  is  sufficient  to  maintain  an  action  of  damago 

for  injury  done  to  a  slave.  McCutchean  v.  Angela,  34. 

2.  When  a  party  is  sued  for  damages,  resulting  from  a  breach  of  oontnict  in 

foiling  to  deliver,  as  he  had  contracted  to  do,  a  specific  number  of  molas- 
ses barrels — Held :  That  the  market  price  of  barrels  at  the  time  of  tbe 
breach  of  the  contract,  and  not  exceptional  sales,  is  the  proper  criterioD 
for  the  estimation  of  damages.  ITumipson  v.  Howes,  45. 

3.  In  an  action  agunst  the  city  corporation  to  recover  damages  for  inyaj       . 

done  by  a  mob,  when  the  defence  pleaded  was  a  general  denial— Hdd: 
That  under  the  pleadings  the  city  might  prove  in  mitigation  of  damages 
that  the  plaintiflEs  had  exposed  their  property  in  the  public  market,  in  vio- 
lation of  an  ordinance  of  the  city  requiring  the  markets  to  be  dosed  at 
the  hour  when  the  injury  was  done,  but  that  such  evidence  could  not  be  | 
received  as  a  complete  bar  to  the  action. 

Fm-tunick  v.  New  Orleans,  115. 

4.  The  violation  of  a  right  to  the  use  of  property  is  sufficient  to  maintain  an 

action  without  proving  damages.  Dudley  v.  TiUon,  283.  i 

5.  In  a  suit  brought  against  the  capta.in  and  owners  of  a  steamboat,  to  re-        I 

cover  damages  for  loss  or  injury  arising  from  the  bursting  of  the  boiler, 
the  Act  of  Congress  approved  July  7th,  1838,  entitled, "  An  Act  to  pro- 
vide for  the  better  security  of  the  lives  of  passengers  on  board  of  veseb 
propelled,  in  whole  or  in  part,  by  steam,"  should  govern,  and  not  Artide        | 
2999  of  the  Civil  Code.  Poree  v.  Cannon,  501. 

6.  The  13th  section  of  that  Act,  in  such  an  action,  throws  the  burden  of  proof 

upon  the  captain  and  owners  of  steamboats  to  show,  that  the  explcsioa  was 
not  the  result  of  negligence  on  their  part,  or  those  employed  by  tbem. 

Ibid, 
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t,  in  an  acuoa  lor  cuuiuigis  on  aocuauii  ui  tuaaouruuB  wuros,  uuuiue  is  lui  es- 
sential &ct,  and  shoald  always  be  proved.      Harry  v.  Constantin,  782. 

8.  The  general  rale  for  the  measure  of  damages  for  the  inexecntion  of  a  con- 

tract, by  Article  1928  of  the  Civil  Code,  is  the  loss  soffered  or  the  profit 
of  which  the  obligee  has  been  deprived.  Chxuthier  v.  Green,  788. 

9.  To  exempt  the  proprietor  and  ondertaker  from  the  charge  of  negligence  and 

liability  for  damages  caused  by  the  foUing  of  the  wall  of  a  house  in  course 
of  demolition,  the  notice  of  danger  required  by  law  to  be  given  in  such 
cases  must  be  of  such  a  character  as  to  put  the  party  injured  in  fatdt. 

Jackson  V.  Schmidt,  806. 

10.  When  it  is  contended  that  a  barricade  had  been  erected,  it  must  be  shown 

that  it  was  an  actual  obstruction  to  passage,  in  order  to  constitute  suf- 
ficient notice  or  warning  of  the  impeding  danger,  and  thereby  exonerate 
the  proprietor  from  responsibility  in  case  any  one  is  injured  by  the  falling 
of  the  wall,  or  any  part  of  the  materials  composing  it.  Ibid. 

11.  When  in  such  a  case  the  proprietor,  through  an  error  of  judgment,  had  not 

given  sufficient  notice,  vindictive  damages  should  not  be  allowed.    Ibid, 

Soo  ExMCxmos—Mode  v.  Kennedjfy  82. 

See  FHAcnfM—NichoUm  v.  Daobiyy  81. 

Soo  Lbtbb  Airo  BoAD&—Inffe  v.  PoUoe  Jwy^  117. 

Soo  CaRPOBJknom— BaiM0tt  v.  Neio  Orleam,  120. 

See  Fbuuvs— CkiopeOa  v.  Brovm^  189 

Soe  Biixs  A5D  Haaa—Kuenxi  v.  Elven,  891. 

See  iJUVHcnox—Perry  v.  Keamejfy  400. 

WiUiamsY.  CltMy  787. 

Nevm  V.   Voorhiei,  788. 
Soc  EviDiBVCB— A^fn«  v.  lb;s/lory  406. 
Seo  GoMMOS  Gabsub— Itardoc  v.  3bii2<m,  429. 

DONATION. 

1.  The  donee  is  a  universal  one  in  the  sense  of  Article  1539  of  the  Civil  Code 

when  the  donor  has  given  to  him  all  his  property,  reserving  only  enough 
to  himself  for  subsistence.  Porche  v.  Moore,  241. 

2.  The  specification  of  each  particular  thing  given,  in  the  act  of  donation, 

does  not  change  the  character  of  the  donation  so  as  to  avoid  the  obliga- 
tion, on  the  part  of  the  donee,  of  paying  the  debts  of  the  donor.    Ibid. 

3.  Where  A,  assuming  to  be  the  agent  of  B,  buys  a  tract  of  Utnd  in  the  name 

of  B,  for  whose  benefit  he  pays  the  price,  thereby  intending  to  make  a 
donation  to  B,  he  cannot  afterwards  defeat  the  title  of  B,  by  executing 
an  act  revoking  the  donation  for  want  of  acceptance  of  it  by  B, 

Giannoni  v.  Gunny,  632. 

4.  An  instrument  of  writing  conveying  a  title  to  slaves  in  which  the  ^crantor 

uses  the  expressions,  "  give  and  bequeath,"  when  followed  by  a  delivery  of 
the  property,  will  be  considered  a  donation  inter  vivos. 

Crawford  v.  Puckett,  639. 

5.  Where  a  fiither,  in  the  State  of  Arkansas,  made  a  donation  of  slaves 

to  "  the  heirs  of  his  son,"  the  son  then  living  and  receiving  the  pro- 
perty—H(0/</  :  That  it  was  a  valid  donation  to  the  minor  child  of  the 
son,  then  in  existence,  who,  as  presumptive  heir,  received  the  benefit 
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of  the  donatioo,  aod  tliat  his  father,  acting  merely  io  a  fiduciary  capacity, 
could  not  alienate  the  property  to  the  prejudice  of  the  rights  of  bis  mi- 
nor child.  Ibid. 

6.  In  a  common  law  State  where  slaves  are  personal  property,  a  gift  hy  parol, 

followed  by  delivery,  confers  a  valid  title.  Ibid. 

7.  A  donation  under  our  laws  is  not  valid,  when  the  usufruct  of  the  property 

donated  is  reserved  to  the  donor.  Ttllman  v.  Mosdy,  710. 

.soc  \iiu&^Barbd  v.  Roth,  381. 

ELECTIONS. 
1.  In  a  suit  contesting  an  election  on  account  of  violence  used  in  keeping 
voters  from  the  polls,  it  should  be  alleged  that  there  was  a  sufficient  nam- 
ber  prevented  from  voting  to  have  varied   the  result ;  and  the  absence  of 
such  material  allegations  is  fatal  to  the  suit.  State  v.  Mason,  505. 

EMANCIPATION. 

Hl'O  8LAVKS — Jamwti  v.  Bridge.  31 . 

Brmmy.  HaJby,  41. 

rauline  v.  Hubert ,  161. 

DethoUU  V.  Anfeau,  745. 
S'c  ScocKSWOM*— />ieT»  V.  WHliaans,  625. 
See  MixoRs— JSoyd  v.  FrarUom^  691. 
tscc  .ScwB  and  Wills— Price  v.  Aay,  697. 

ESTOPPEL. 

1.  A  party  who  being  himself  the  owner  of  property,  points  it  out  to  be  seized 

in  execution  for  the  debt  of  another,  will  be  estopped  from  denying  the 
title  of  the  defendant  in  execution.  Amonett  v.    Foung,  175. 

2.  A  party  who  bids  for  land  at  a  public  land  sale,  is  estopped  from  denjing 

the  validity  of  the  sale  on  the  ground  that  it  was  land  liable  to  private 
entry,  which  he  had  unsuccessfully  applied  to  the  Register  aod  BeoeiTer  of 
the  Land  Office  to  enter.  Hulse  v.  Dorsey,  302. 

^  3.  Where  a  party  has  sued  and  obtained  judgment  against  a  company,  as  a 

corporation,  he  is  estopped  from  afterwards  denying  its  corporate  capaci- 
ty. Pochclu  v.  Kemper,  308. 

4.  A  party  who  permits  property  in  his  possession  to  be  seized  under  execa- 
tiqn  and  sold  as  the  property  of  another,  witliout  objection  on  his  part, 
and  at  the  sale  purchases  the  property,  does  acts  inconsistent  with  the 
idea  of  ownership  on  his  part,  and  which  generally  have  the  force  aod 
effect  of  an  estoppel.  Smith  v.  Taylor,  663. 

See  Bills  asd  Iscm^^McKlemy  v.  ^onJl*  if  Kentucky,  458. 

See  Bo.\06 — 7W*q/<rro  v.  Stfde,  666. 

See  Hi'ifflAKD  AND  WiKK— Awland  v.  Pi-ovastjf,  169. 

See  FKRRnis — Chiapdla  v.  Brown,  189. 

St-Hj  ATrAaiMK.Yr— />ort  v.  Whiter  140. 

EA^ICTION. 

1.  The  party  evicted  from  real  estate,  cannot  recover  the  differcDce  between 

the  costs  of  the  improvements  made  by  him,  and  the  enhanced  value  of 

the  soil.  Sarpy  v.  New  Orleans^  311. 
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2.  To  maintain  an  action  for  the  resciasion  of  a  sale  of  property  of  which  the 

vendee  is  in  poasession,  it  is  necessary  there  shoold  have  been  an  ofi^  to 
return  the  property,  made  previous  to  the  institution  of  the  suit. 

Malta  V.  Henderson,  473. 

3.  There  must  be  an  express  allegation  that  the  vendor  has  been  disquited  in 

his  possessioD,  or  has  just  reason  to  fear  that  he  will  be  disquieted,  to  en- 
title the  vendee  to  demand  that  security  be  given  by  the  vendor  against 
eviction.  Ibid. 

Seo  ArroiLvsY  at  Law— Sarpy  v.  New  OrlMm,  311. 
See  Warhantt— Fienn*?  v.  Harrit^  382. 
Soe  Salb— Z>y»oii  v.  PMpg,  722. 

EVIDENCE. 

1.  The  private  memoranda  or  projets  of  an  agreement,  unsigned  and  retained 

by  the  writer  of  them  are  not  evidence  of  a  contract  obligatory  upon  him 
or  his  representatives,  unless  corroborated  by  other  testimony. 

Price  v.  Mathetos,  11. 

2.  Parol  evidence  is  inadmissible  to  show  that  a  slave  was  received  by  the  hus- 
band, in  lieu  of  money  due  his  wife  from  her  father's  estate. 

Wood  V.  Harrel,  61. 

3.  The  American  State  papers  published  by  order  of  Congress  are  admissible 

as  evidence.  The  copies  which  they  contain  of  legislative  and  executive 
documents,  are  as  good  evidence  as  the  originals  are  from  which  |they  are 
copied.  Dutillet  Y.'Blanchard,  97. 

4.  A  party  claiming  title  to  'a  promissory  note  under  an  order  and  sale  made 

in  the  proceedings  in  bankruptcy,  is  not  bound  to  produce  in  evidence  a 
transcript  of  all  the  proceedings.  Price  v.  Emerson,  141. 

5.  It  must  now  be  considered  settled,  that  effect  will  be  given  to  parol  proof  of 

the  sale  of  real  estate,  if  it  is  received  without  objection. 

Pauline  y,  Hubert,  161. 

6.  The  title  to  slaves  may  be  proved  by  parol  when  it  is  shown  that,  by  the 

laws  of  the  State  where  the  facts  testified  to  took  place,  and  where  the 
slaves  then  were,  they  could  be  transferred  by  verbal  sale  and  delivery. 

King  V.  Neely,  165. 

7.  Duly  authenticated  copies  of  documents  from  the  State  Land  Office  are  ad- 

missible as  evidence.  Franklin  v.  Woodland,  188. 

8.  In  matters  of  conflicting  settlements  upon  public  lands,  the  acts  and  con- 

versations of  parties  are  admissible  in  evidence,  the  objection  going  to 
their  effect.  Ibid. 

9.  The  name  of  the  vendee  in  the  body  of  the  act  of  sale  was  omitted,  the 

notary  and  one  of  the  witnesses  to  the  act  were  offered  to  prove  that  H, 
T.  W.,  whose  name  was  subscribed  together  with  that  of  the  vendor  to 
the  act,  was  the  purchaser — Held :  That  the  omission  could  be  supplied 
by  such  parol  evidence.  Beauvais  v.  Wall,  199. 

10.  Where  it  was  proved  that  the  original  of  an  act  of  transfer  and  assignment 
had  been  deposited  in  the  General  Land  Office— //eW:  That  the  registry 
of  it  in  a  book  in  the  Recorder's  office,  with  the  certificate  of  the  Parish 
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Jadge  appended,  was  competent  evidenoe  of  the  transfisr  and  of  its  regis- 
try. Ibid. 

11.  Where  it  is  impoesible  for  a  party  to  produce  an  original,  which  ie  on  file 

in  the  Land  Office  as  a  part  of  the  archives  of  the  GoTerament,  a  copy  is 
admissible  in  evidence.  Ibid, 

12.  The  evidence  of  a  single  witness  to  establish  acknowledgements  of  ind^t- 

edness  on  the  part  of  a  deceased  person,  is  held  to  be  the  weakest  spedes 
of  evidence  known  to  the  law,  and  will  be  received  with  disfavor.  Sach 
evidence  held  in  this  case  to  be  insufficient  to  defeat  the  plea  of  preBcrip- 
tion.  Bringier  v.  Gordon,  274. 

13.  The  enrollment  of  a  steamboat  is  a  record,  of  which  the  collector  of  cm- 

toms  is  the  costodian,  under  the  Acts  of  Congress,  and  a  copy  thereof, 
duly  certified  by  the  collector,  is  competent  evidence ;  so  is  such  a  oopj 
of  the  act  of  sale  recorded  under  the  Act  of  Congress  of  1850. 

Sampson  v.  NcbUj  347. 

14.  A  lease  made  by  a  third  party  and  defendant,  is  properly  rejected  when  o^ 

fered  in  evidenoe  in  a  suit,  as  between  a  plaintiff  not  a  party  to  the  lease 
and  defendant    And  so  is  testimony  tending  to  prove  facts  not  aU^. 

Cokn  v.  Levy,  355. 

15.  On  an  allegation  of  a  written  lease,  no  evidence  can  be  offisred  to  prove  one 

by  parol.  Ibid. 

16.  In  a  question  of  location,  the  only  authorized  evidenoe  is  a  survey  made  by 

proper  authority.  Edwards  v.  Ballard,  362. 

17.  The  decision  in  the  case  of  Gray  v.  Trafton,  12  M.  702,  reaffirmed— to  the 

efifect  that  an  order  given  on  an  attorney  at  Utw  for  the  amount  of  a  daim 
placed  in  his  hands  for  collection,  is  sufficient  evidence  of  a  transfer. 

Edwards  v.  Daky,  384. 

18.  Where  an  administrator  contests  the  consideration  of  such  an  order,  the 

burden  of  proof  is  certainly  upon  him  to  establish  want  of  consideratioD. 

Ibid. 

19.  Alterations  in  a  warehouse  receipt  after  its  delivery,  are  presumptive  evi- 

dence of  fraud ;  and  the  authenticity  and  importance  usually  attached  by 
the  law  to  those  instruments  made  in  good  faith,  do  not  attach  to  such  an 
instrument.  Martin  v.  His  Creditors,  393. 

20.  The  bona  fide  possession  of  a  warehouse  receipt  is  legal  evidence  of  posses- 

sion and  where  different  parties  are  in  possession  of  such  receipts,  the 
earliest  must  prevail.  Ibid. 

21.  Where  a  pass-book  has  been  kept  by  a  party  with  a  merchant,  although 

every  entry  of  items  bought  has  been  made  by  the  merchant  or  his  Clerk, 
yet  the  book  is  the  property  of  such  party,  who  is  presumed  to  have  ex- 
amined it,  and  if  he  has  made  no  objection  to  its  contents,  may  be  com- 
pelled to  produce  the  same,  and  it  may  be  (^fered  in  evidence  agsunst  him. 

Succession  of  McLaughlin,  398. 

22.  The  record  of  a  suit  brought  by  attachment  against  a  supposed  owner,  in 

which  the  thing  seized  was  released  upon  bond  by  such  supposed  owner, 
is  not  admissible  as  evidence  of  real  ownership  in  an  action  betwees  other 
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partiesi  where  the  question  relates  to  title — bat  a  jadgment  changiDg  the 
ownership  of  the  property  would  be  admissible,  in  the  same  manner  as  a 
private  writing,  although  the  plaintiff  in  the  suit  pending  had  no  connec- 
tion with  the  former  action.  Snapp  v.  Porterfiddy  405. 

23.  In  an  action  of  damages  for  libel  and  slander,  the  truth  of  the  words  writ- 

ten or  spoken,  may  be  given  in  evidence  as  a  defence  to  the  action  under 
such  a  plea.  Rayne  v.  Taylor,  406. 

24.  Where  a  slave  is  sold  with  full  guaranty,  evidence  is  inadmissible  which 

would  contradict  the  written  act  of  sale  "by  showing  that  the  slave  was 
not  warranted  against  a  particular  vice.  Jackson  v.  Hays,  577. 

25.  But  to  rebut  the  allegation  of  fraud  and  concealment,  parol  evidence  may 
be  received  to  show  that  at  the  time  the  sale  was  about  to  be  passed  the 
vendor  had  stated  to  the  vendee  that  the  slave  had  once  run  away  from 
him.  Ibid, 

26.  The  copy  of  an  act  under  private  signature  does  not  prove  the  genuineness 

of  the  original,  although  admitted  to  record  on  the  affidavit  of  a  subscrib- 
ing witness.  Reynolds  v.  Stdle,  599. 

27.  Where  a  commission  to  take  testimony  is  specially  directed  by  name  to  a 

person  in  another  parish,  his  authority  to  administer  oaths  will  be  pre- 
sumed. Rembert  v.  Whttworih,  608. 

28.  In  a  suit  by  the  administrator  of  an  estate  to  recover  property  sold  by  the 

intestate,  parol  proof  is  inadmissible  to  show  that  the  sale  by  authentic  act 
was  simulated,  unless  the  sale  is  alleged  to  have  been  made  in  fraud  of 
creditors.  West  v.  Hickman,  610. 

29.  When  it  is  apparent  that  a  party  intended  to  offer  in  evidence  a  paper,  or 

document,  but  failed  to  do  so  through  inadvertence,  or  mistake,  and  the 
document  is  copied  in  the  transcript  of  the  record,  the  Supremo  Court 
will  consider  and  give  effect  to  the  evidence,  as  if  it  had  been  formerly 
introduced,  if  it  is  admissible.  Powell  v.  Hopson,  666. 

30.  In  a  suit  on  an  account,  a  special  denial  by  defendant  of  the  correctness  of  the 

charges  for  interest,  discount  and  commissions,  is  restrictive  of  the  gene- 
ral denial,  and  proof  that  no  other  objection  was  made  to  the  account 
when  presented,  when  thus  corroborated,  will  suffice. 

White  y.  Jones,  681. 

31.  When  the  defendant  offers  in  evidence  the  credit  side  of  an  account  copied 

from  the  merchant's  books,  the  whole  account  must  be  taken  together,  but 
the  defendant  is  not  excluded  from  showing  the  incorrectness  of  particular 
items  of  debit.  Ibid. 

32.  The  evidence  of  one  witness,  without  corroborating  circumstances,  is  not 

sufficient  to  establish  an  item  in  account  of  over  $500,  for  amount  of  a 
draft  paid  by  the  merchant,  which  is  alleged  to  be  lost  or  mislaid. 

Andrew  v.  Keenan,  705. 

33.  Articles  2258  and  2259  C.  C,  in  regard  to  lost  instruments,  do  not  apply 

to  an  action  for  reimbursement  of  money  paid  by  a  merchant  upon  an  ac- 
commodation acceptance,  when  the  draft  is  lost  or  mislaid.  Ibid. 
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34.  A  party  is  not  concluded  by  his  declaration  of  residence  in  an  act  of  cun- 

veyance,  and  evidence  is  admissible  to  contradict  the  recital,  when  the 
domicil  is  not  one  of  the  causes  of  the  contract. 

Tillman  v.  Mosely,  "ilO. 

35.  A  party  may  give  in  evidence  the  answers  of  his  adversary  to  interrogato- 

ries on  facts  and  articles,  although  such  answers  were  made  in  a  dififereni 
suit  between  them  from  the  one  on  trial.  Afford  v.  Hughes,  727. 

36.  The  failure  of  the  Clerk  to  endorse  a  document  as  filed,  which  was  oflfered 

in  evidence,  is  of  no  consequence  when  the  document  is  actually  filed  in 
the  records,  and  is  contained  in  the  statement  of  facts. 

State  V.  Badon,  783. 

37.  An  attorney  at  law  is  a  competent  witness  in  a  case  in  which  he  is  em- 

ployed, and  his  testimony  can  only  be  excluded  on  legal  groands ;  the 
relations  which  exists  between  him  and  his  client  go  to  the  effect  and  not 
to  the  admissibility  of  his  testimony.  Succession  of  Grant,  795. 

38.  A  copy  of  several  consecutive  sections  of  an  Act  of  another  State,  takai 

from  a  digest  of  general  statutes,  and  certified  to  l>e  a  true  copy  by  the 
Secretary  of  State,  should  be  received  as  prima  facie  evidence  of  the 
whole  law  of  the  State  upon  the  subject  treated  of  in  the  sections. 

Ibid. 

39.  The  capacity  and  signature  of  a  Justice  of  the  Peace  who  has  taken  a  depo- 

sition under  commission  in  another  State,  must  be  established  by  the  cer- 
tificate of  the  Governor  under  the  great  seal  of  the  State.  Ibid. 

40.  The  registry  of  an  act  under  private  signature,  does  not  make  proof  of  its 

execution  by  the  parties  to  it.  Ibid, 

41.  The  written  or  verbal  statements  of  a  prosecutor,  are  considered  asmoe- 
ly  hearsay  evidence,  and  not  admissible,  except  to  rebut  bis  dedarauoos 
on  the  witness  stand,  or  when  received  after  his  death  in  a  case  of  homi- 
cide, as  dying  declarations.  Stale  v.  Maitremmef  830. 

Bee  PRESCRiPnoK — Saundert  v.  Carroll,  27. 

Union  Bank  v.  Bradford,  159. 
Soe  Crminal  Law — StaU  v.  Paitcrgon,  46. 

State  V.  Feter,  521. 
See  Bills  asii  Scrrhs—Bank  tf  Lfmitiarta  v.  SaUerfidd,  80. 

Griegr  v.  McDanid,  160. 

Ric€  V.  Dadn,  436. 

SHccexsion  of  Penny,  194. 
See  X)AJt*GTfF—H/rtunichy.  XevcOrUang,  116. 
Soe  Corporations— J/iii»ict>xiii;y  No.  2  v.  Guti/oOe,  297, 
See  bfx-KEKPKRS— /*op«  v.  Hall^  324. 
Soo  SuccKSSio.NS— irt7«wi  V.  Sitiiih,  368. 
See  iLcnas^Delegpare  v.  Wanwr,  413. 
See  RKDBiBrno.N— <?ai<!nni«  v.  Frtret,  488. 
See  BouxDARY— Zd>«iu  v.  Bergeron,  489. 
See  SuPRBSCK  Court— Sfote  v.  BmneU,  C51. 
See  Puruc  Lands— Leblanc  v.  Lvdriqiu^  772. 
See  Warraatt— Late  v.  Armorer,  826. 
gee  pRAcriCK— .irrcnomifA  r.  Durdl,  849 


Digitized  by  VjOOQ IC 


INDEX.  916 

EXECUTIOX. 

1.  Where  an  officer  in  executing  a  writ  oi  fieri  facias  against  tiie  husband 

seizes  property  which  he  has  good  reasons  to  know  is  the  separate  proper-' 
ty  of  the  wife,  he  is  responsible  to  her  in  damages  for  such  illegal  seizure. 

Mock  V.  Kennedy  J  32. 

2.  Where  the  plaintiff  has  recovered  a  judgment,  the  proceeding  to  render  his 

property  liable  in  execution  for  costs,  is  statutory,  and  the  forms  of  the 
statute  must  be  strictly  pursued,  undar  pain  of  nullity. 

Bantz  V.  Price,  191. 

3.  The  Art.  C.  P.  (as  amended)  which  requires  a  delay  of  ten  days  before  an 

execution  shall  issue,  in  the  first  district,  is  in  the  interest  of  the  defen- 
dant and  fop  the  purpose  of  protecting  his  right  to  a  suspensive  appeal. 
C.  P.  624  ;  Acts  1833,  p.  40.  This  right  he  may  at  any  time  waive, 
and  a  valid  execution  may  issue  immediately.  C.  P.  567.  If  he  suffers 
the  delay  for  a  suspensive  appeal  to  expire,  the  premature  issuance  of  an 
execution  does  not  even  give  him  the  right  to  enjoin. 

Soicfe  V.  Pollard,  287. 

4.  The  appellee.^  allowed  interest  in  this  ca^e  during  the   delay  occasioned  by 

the  appeal.  Ibid. 

5.  When  the  principal,  interest  and  costs  of  a  judgment  do  not  amount  to  fifty 

dollars,  the  s-heriff  has  no  right  to  sell  immovable  property  to  satisfy  it. 

Zirnmermjii  v.  Bartchy,  520. 

S*«o  lyjvscTioy^VxM  v.  Fi<k-,  13, 

WallLi  V.  Bourg,  104. 
Sen  ATTACHMKyr— Jaiwni««i  v.  Mann,  53. 
SdiJ  GAR>i.«<aMBXT — FrdUen  v.  Anit-rmny  Cb. 
Soo  Paktnekship — Pitfnian  v.  Rdbicheau,  108. 
See  ^MX^-SkniUif  v.  Kfanw,  AZfi. 

OHsfe.<  V.  Mclfat'rm,  660. 

DyU  V.  Dtrr,  701. 
See  Insolvency .  kc.—Ly<mtv.  McRae,  438. 
S<'c?  SKyrF-sTRATKi.v — Twitty  v.  Clark,  503. 

EXECUTORS  AND  ADMINLSTRATORS. 

1.  The  functions  of  an  executor  are  not  limited  to  the  execution  of  the  legacies 

contained  in  the  will,  but  extend  also  to  the  payment  of  the  debts  of  the 
deceased.  Mrissonler  v  Laurent,  14. 

2.  Where  the  capacity  of  a  testamentary  executor  has  been  recognized,  and  he 

has  been  authorized  to  act  as  such  by  the  judgment  of  a  competent  tribu- 
nal, an  objection  cannot  be  entertained  collaterally,  that  he  is  a  foreign 
executor  and  has  not  given  the  security  required  by  the  Act  of  the  Legij*- 
lature  of  1842.  Van  JHck  v.  Rist,  56. 

3.  The  appointment  of  a  dative  tt»stamentary  executor  should  not  be  made 

when  there  are  no  debts  of  the  estate  to  be  paid,  nor  legacies  to  be  dis- 
charged. Succession  of  Crocker,  94. 

4.  The  surety  on  the  administrator's  bond  will  be  held  liable  for  money  set 

down  on  the  inventory  as  part  of  the  a^tate,  although  it  is  shown  that  the 
administrator  received  it  in  a  fiduciary  capacity  before  his  appointment, 

Goode  v.  Buford,  102. 
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0.  An  admioistrator  has  the  capacity  to  stand  in  jadgment  in  a  sait  by  a  slave, 
inventoried  as  part  of  the  succession,  to  have  her  freedom  established. 

Pauline  v  Hvberty  161. 

6.  The  heirs  and  creditors  of  the  estate  will  be  boand  by  the  acU  of  the  admi- 

nistrator, as  to  the  mode  of  proceeding  in  the  defence  of  a  suit  and  the 
reception  and  rejection  of  evidence.  Ibid. 

7.  There  is  no  law  which  renders  an  administrator  personally  liable  for  a  debt 

of  his  intestate,  on  his  mere  neglect  to  comply  with  an  ex  parte  order  d 
the  Clerk  to  file  his  account.  Lockhart  y.  Wally  273. 

8.  The  dismissal  from  office  of  a  curator  does  not  involve  the  forfeiture  of  ki$ 

commissions.  Succession  of  Rice,  317. 

9.  An  executor  is  authorized  to  collect  claims  until  the  estate  is  closed,  or  be 

is  discharged.  Keane  v.  Goldsmith,  349. 

10.  The  administrator  is  entitled  to  commissions  only  on  the  amount  wfaicli 

comes  into  his  hands,  and  for  which  he  is  r^ponsible. 

Succession  of  PoufeU,  425. 

11.  The  Act  of  1855.  regulating  the  duties  and  powers  of  administrators,  beio^ 

highly  penal,  should  be  strictly  construed.  Succe^ion  of  Toy,  536. 

12.  An  executor  or  administrator,  if  he  has  funds  to  distribate  before  the  expi- 

ration of  a  year  from  his  appointment,  may  be  called  upon  to  distribate 
them  after  the  time  of  delay  provided  by  law  has  expired ;  bnt  if  be  fiiOs 
to  obey  the  order  of  court,  he  cannot  be  subjected  to  the  penalties  of  tk 
Act  of  1855,  as  he  does  not,  under  the  Act,  so  far  as  relates  to  filing  an 
account,  become  liable  to  its  penalties  nntil  the  expiration  of  twdre 
months.  Ibid, 

13.  The  Articles  985  and  986  of  the  Code  of  Practice  prescribe  the  form  in 

which  a  debt  due  by  a  succ^sion  must  be  acknowledged  by  an  adminis- 
trator— Quere :  Whether  such  acknowledgment  can  be  made  in  any  other 
form,  to  interrupt  prescription.  Suaession  of  McAlpin,  617. 

14.  The  incapacity  of  an  administrator  to  purchase  property  on  behalf  of  a  so^ 

cession,  is  not  so  absolute  as  to  make  his  purchases  utterly  void. 

Hicks  V  Weems,  629. 

15.  Where  an  administrator,  in  seeking  to  collect  a  debt  due  to  the  sucoessioB, 

which  had  its  origin  in  the  price  of  real  estate  which  belonged  previoodj 
to  the  succession,  and  which  was  subject  to  the  vendor's  privilege  in  &Tor 
of  the  succession,  has  the  property  sold,  and  buys  it  in  for  the  estate  for  a 
small  part  of  the  debt,  leaving  a  large  balance  of  the  debt  to  be  ranked 
among  the  active  means  of  the  estate — Hdd:  That  although  such  pro- 
ceedings may  have  been  irregular,  they  were  not  absolutely  void,  and  ute 
ratified  by  the  heirs,  their  title  to  the  property  cannot  be  questioned  bj 
any  one.  Ibid, 

16.  Where  an  administrator  persists  in  refusing  to  file  his  account,  after  the  ex- 

piration of  the  time  fixed  by  law,  and  fails  to  tender  a  good  reason  for  the 
delay,  the  Judge  shall  order  him  to  be  arrested  and  imprisoned  until  he 
renders  the  account.    C.  P.  1011.  Lobit  v.  Ca^ilk,  779. 
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17.  The  subsequent  Article  enables  interested  parties  to  compel  him  to  render 

an  jvccount,  by  imprisonment,  or  distraining  his  property  and  income. 

Ibid. 

18.  Upon  the  neglect  of  the  administrator  to  pay  the  amount  for  which  judg- 

ment has  been  rendered,  and  his  failure  to  prove  that  he  has  no  funds  in 
his  hands  belonging  to  the  succession,  the  creditor  may  take  out  an  execu- 
tion against  such  administrator's  individual  property ;  but  to  do  so,  it  is 
necessary  that  the  judgment  should  be  notified  to  him,  and  a  rule  taken  on 
him  in  his  official  capacity.  Ibid. 

19.  Where  the  remedy  is  resorted  to,  of  having  the  administrator  dismissed  from 

office,  and  sentenced  to  pay  interest  and  damages,  he  settles  with  his  suc- 
cessor in  office,  and  not  with  the  creditor  who  has  provoked  the  dismissal. 

Ibid. 

20.  Tlie  regular  mode  by  which  an  ordinary  creditor  is  to  obtain  payment  of 

his  judgment  against  an  estate,  is  concurrently  with  the  other  creditors. 
C.  P.  987, 1054;  0.  C.  1168.  This  implies  that  an  account  and  tableau 
of  distribution  should  be  filed,  wherein  each  creditor  may  be  classed,  in 
order  that  he  may  receive  his  portion  of  the  funds  in  the  hands  of  the  ad- 
ministrator. Ibid. 

21.  Where  a  creditor  declines  to  pursue  the  ordinary  remedy,  and  pursues  the 

administrator  personally,  by  a  resort  to  the  penal  provisions  of  the  law, 
he  must  bring  himself  within  them  before  he  can  demand  the  penalty. 

Ibid. 

22.  "  The  classification  and  order  of  payments  "  referred  to  in  0.  P.  993,  is  that 

mentioned  in  a  preceding  Article  (988),  and  the  case  is  contemplated, 
where  the  administrator  has  funds,  and  is  ordered  to  pay  the  same  to  the 
creditors,  according  to  their  rights,  and  not  a  case  where  funds  are  not  in 
the  hands  of  the  administrator  at  the  time  of  such  classification.      Ibid. 

S^ee  Pjvlk,  JvDicixi-^McCullogh  v    Weairr,  33. 
Succession  cf  Gurrwy,  6'2'i. 
Soc  Si-ocrasiONS— TVotertoitfc  v.  Bourke,  358. 

Saloy  V.  Chexnaidre,  567. 

State  V.  XccA-iV,  641. 

Succfgnon  of  Pool ,  Gil . 

Sturya  v.  Sheriff,  231. 
Sco  FxmKSCF.—E  Iwardi  v.  Daley ^  384. 
Soo  Wiixs—^ ttt'nson  v.  Rogtrti,  633. 
Spc  PRAtmcB— »5Moc«srian  cf  JIughes,  8C3. 

FACTOR. 

1 .  Where  a  draft  is  drawn  by  a  planter  on  his  factor,  for  the  benefit  of  the  latter, 
the  former  is  entitled  to  commissions  at  two  and  a  half  per  cent,  for  the 
risk  incurred  as  drawer  of  the  draft,  according  to  the  mercantile  usage 
established  in  such  cases.  White  v.  JoneSy  681. 

FERRIES. 

1.  The  Act  of  Congress  declaring  the  Mississippi  River  to  be  a  common  high- 
way, free  to  all  citizens  of  the  United  States,  was  not  intended  to  inter- 
fere with  the  right  of  the  State  to  create  and  regulate  ferries. 

Chiapeila  v.  Br^wn,  189. 
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2.  A  party  who  was  present  at  the  public  sale  of  a  ferry  and  bid  against  the 

purchaser,  is  estopped  from  asserting  that  he  had  an  unexpired  lease  to 
the  same  ferry,  and  that  it  had  not  been  properly  advertised.  Ibid. 

3.  Damages  may  be  recovered  for  an  injury  to  a  right  of  keeping  a  ferry,  com- 

mitted by  one  who  crosses  passengers  gratuitously,  but  receives  compeo' 
sation  in  whole  or  in  part  by  keeping  the  horses  of  those  crossing. 

Ibid. 

GARNISHMENT. 

1.  "When  new  proceedings  of  garnishment  are  commenced,  the  original  pro- 

ceedings are  presumed  to  be  abandoned.  Frellsen  v.  Anderson,  65. 

2.  A  seizure  made  on  an  execution  which  has  expired,  is  illegal  and  void. 

Ikd, 

3.  The  Act  of  185.5,  which  authorizes  a  Sheriff,  in  cases  of  garnishment,  to 

retain  a  copy  of  the  writ  and  proceed  on  that  in  the  same  manner  as  thoogfa 
the  original  was  in  his  hands,  does  not  empower  the  Sheriff  to  effect  more 
with  the  copy  than  he  could  with  the  original  execution.  He  coald  not, 
with  the  copy,  make  new  seizures  on  expired  writs.  Ibid. 

4.  The  answers  of  garnishees,  when  categorical,  are  conclusive,  unless  dis- 

proved. Uelme  v.  Pdlaidj  306. 

5.  The  record  not  disclosing  any  interest  in  the  garnishee,  in  the  result  of  th« 

suit  between  plaintiffs  and  defendants,  he  is  considered  a  mere  stake-holder, 
and  not  entitled  to  demand  service  of  the  interrogatories  taken  out  by 
plaintiffs.  Low  v.  Proctor,  373. 

6.  In  an  attachment  suit,  the  garnishee  has  the  right,  even  after  the  interroga- 

tories have  been  taken  pro  coiifesso,  to  ask  of  the  court,  at  any  time  before 
judgment,  that  the  order  taking  the  interrogatories  for  confesed  may  be 
set  aside,  and  that  he  may  be  allowed  to  answer.  And  it  is  within  the 
sound  discretion  of  the  court,  and  also  its  duty,  to  grant  the  request,  if  the 
ends  of  justice  would  be  thereby  attained.  Rose  v.  Whaiey,  374. 

7.  Where  the  garnishees  answer  that  they  have  no  property,  the  court  is  with- 

out jurisdiction.  Ibid. 

8.  The  answers  of  a  garnishee,  when  categorical,  make  full  proof  of  the  facts 

stated  against  the  seizing  creditor,  until  contradicted  by  other  evidence. 

Barnes  Y.  Wayland,  791. 

9.  The  credibility  of  a  garnishee  cannot  be  impeached,  by  showing  him  to  be 

unworthy  of  belief;  to  contradict  his  answers,  the  facts  stated  in  tbem 
must  be  disproved.  Ibid. 

So«»  Att-achmkxt— /3n?<frv.  McAllister,  821. 

HEIRSHIP. 

1.  By  the  laws  of  Mississippi,  among  collaterals,  the  kindred  of  the  whole 
blood  are  preferred  to  the  kindred  of  the  half  blood  in  the  same  degree ; 
and  by  effect  of  representation,  nephews  and  nieces  of  the  whole  blood  will 
exclude  a  sister  of  the  half  blood.  King  v.  Nedy,  165. 
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HUSBAND  AND  WIFE. 

1.  The  wife  has  no  privilege  on  the  movables  of  the  husband's  estate  for  the 

restitution  of  her  paraphernal  funds.  Succession  of  Eichardsony  1. 

2.  Where  the  husband  applied  for  and  obtained  insurance  on  his  life,  accom- 

panying the  application  with  a  transfer  of  the  policy,  when  issued,  to  hia 
wife,  to  whom  he  was  indebted  for  her  paraphernal  funds  received  by  him 
— Held :  That  the  wife  was  entitled  to  the  amount  of  the  policy  on  the 
death  of  her  husband.  Ibid, 

3.  The  acknowledgement  by  a  married  woman,  in  an  act  of  mortgage,  of  her 

indebtedness,  does  not  estop  her  from  denying  that  the  debt  which  her 
mortgage  was  given  to  secure  had  enured  to  her  separate  benefit. 

Moussier  v.  Zuntt,  15. 

4.  The  creditor  is  bound  to  show  affirmatively  that  mortgage  notes  signed  by 

a  married  woman  were  given  for  a  debt  which  had  enured  to  her  benefit, 
in  order  to  render  her  liable.  Ibid, 

5.  The  burden  of  proof  in  such  case  rests  on  the  creditor,  although  the  wife  is 

separated  in  property  from  her  husband.  Ibid. 

6.  A  married  woman,  when  properly  authorized,  may  become  security  for  any 

other  person  than  her  husband.  Ibid. 

7.  One  who  was  not  a  creditor  of  the  husband  at  the  time  of  the  wife's  obtain- 

ing a  judgment  against  him,  of  separation  of  property,  cannot  successfully 
attack  such  judgment,  without  proof  of  fraud  on  the  part  of  the  wife. 

Ndand  v.  BemisSf  49. 

8.  Property  bought  by  the  husband  in  his  own  name,  and  paid  for  with  the 

separate  funds  of  hia  wife,  is  not  the  property  of  his  wife ;  but  the  fact  of 
his  having  paid  for  it  out  of  the  separate  funds  of  his  wife  gives  to  her  a 
mortgage  for  the  amount  thus  used,  which  in  a  proper  form  of  action,  may 
be  enforced  on  any  property  of  the  husband.  Wood  v.  HarrelL  61. 

9.  Where,  during  the  marriage,  an  undivided  interest  in  a  plantation  fell  to  the 

wife,  as  paraphernal  property,  the  husband  never  taking  possession,  but  of 
which  the  management  and  administration  was  given  by  the  wife  and  her 
coproprietor  to  an  agent  of  their  own  selection — Held :  That  of  this  part 
of  his  wife's  paraphernal  estate  the  husband  never  had  the  possession  and 
enjoyment,  neither  was  it  administered  by  him  and  her  indiscriminately. 

Dodd  V.  Orillion,  68. 

10.  The  fact  that  the  husband  was  consulted  by  the  wife's  constituted  agent  as 

to  the  crops,  settlement  of  accounts,  &c.,  subject  always  to  the  ratification 
of  the  wife,  did  not  change  the  character  of  the  administration.       Ibid, 

11.  Property  was  purchased  at  a  Sheriff''s  sale,  under  execution  against  the 

husband,  by  M;  3f  transferred  it  to  //,  who  sold  it  to  the  plaintiff,  the 
consideration  stipulated  being  the  transfer  to  her  vendor  of  her  rights  in 
the  succession  of  her  deceased  father.  The  husband  always  remained  in 
possession  of  the  property.  Held:  That  the  property  so  purchased  by  the 
wife  became  her  paraphernal  property,  and  that  the  character  of  her  title 
was  not  afiected  by  the  fact  that  her  vendor,  subsequently  to  the  sale, 
made  a  relinquishment  of  the  consideration  stipulated  in  the  act  of  sale. 

Ruys  V.  Babin,  95. 
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15.  Where  a  suit  is  brought  on  a  promissory  note,  the  property  of  the  wife,  in 
her  name  conjointly  with  that  of  her  husband,  the  husband  must  be  viewed 
as  appearing  therein  only  to  assist  and  authorize  his  wife,  and  the  jadg 
ment  rendered  in  such  suit  is  the  property  of  the  wife. 

Raiford  v.  Wood,  116. 

13.  The  prohibition  in  Article  2412  of  the  Code,  against  the  wife's  binding  her- 

self for  her  husband,  or  conjointly  with  him,  for  debts  contracted  by  him 
before  or  during  the  marriage,  is,  to  a  certain  extent,  one  affecting  the 
public  order.  Bidand  v.  Prowsty,  169. 

14.  Neither  the  acknowledgement  of  the  wife  that  the  debt  was  contracted  for 

the  benefit  of  her  separate  estate,  nor  the  fact  that  the  money  was  acioallj 
paid  into  her  hands,  will  estop  her  from  afterwards  denying  her  indebted- 
ness, and  the  creditor  is  then  put  upon  proof  that  the  debt  enured  to  the 
benefit  of  the  wife's  separate  estate.  Ibid. 

15.  The  doctrine  of  estoppels  has  no  application  to  the  contracts  of  married 

women,  when  they  or  their  property  are  sought  to  be  held  liable  for  the 
debts  of  their  husbands.  Rid. 

16.  An  exception  to  the  rule  in  regard  to  the  wife's  incapacity  to  bind  hcrsdf 

for  a  debt  which  does  not  enure  to  her  separate  benefit,  may  exist  when  she 
has  actually  committed  a  fraud,  but  not  when  it  has  been  implied!/  or 
constructively  committed.  Ibid. 

17.  The  wife  is  liable  for  all  debts  incurred  for  the  improvement  of  her  separate 

estate,  advances  made  for  the  payment  of  debts  and  supplies  of  necessaries 
for  a  plantation,  which  is  her  paraphernal  property,  whether  she  has  re- 
tained the  administration  of  her  paraphernal  property  or  entrusted  it  to 
her  husband.  Succession  of  Penny j  194. 

18.  Art.  2377  of  the  Code  has  reference  only  to  the  settlement  of  the  accounts 

between  husband  and  wife,  and  does  not  control  the  action  of  creditors. 

Ibid. 

19.  There  is  no  question  of  the  right  of  a  married  woman,  above  the  age  of  ma- 

jority, to  renounce  her  mortgage  upon  the  property  of  her  husband,  in  &r 
vor  of  a  third  person.  Ibid, 

20.  Where  the  wife,  as  heir  of  the  husband,  applied  for  a  patent  which  wis 

issued  to  her  as  his  assignee,  a  title  in  her,  independent  of  her  husband, 
cannot  be  inferred,  and  the  patent  must  enure  to  the  benefit  of  the  hus- 
band's vendee.  Beauvais  v.  Wall,  199. 

21.  There  may  be  cases  in  which  the  husband  ought  not  to  be  allowed  interest 

on  debts  of  the  wife  paid  by  him,  as  where  the  payment  has  been  franda- 
lently  deferred  by  him  for  the  purpose  of  injuring  her ;  but  where  the  debt 
has  been  paid  in  good  faith,  the  interest,  as  an  incident  of  the  debt,  is 
chargeable  to  the  person  who  owes  the  same.    Davis  v.  Robertson.  281. 

22.  By  giving  the  husband  the  administration  of  her  paraphernal  property,  the 

wife  relieves  herself  of  her  portion  of  the  marriage  charges.  Ibid- 

23.  In  the  absence  of  proof  of  the  wife's  separate  administration  of  her  paw- 

phernal  estate,  it  will  be  presumed  to  have  been  under  the  management  of 
the  husband.  ^«^ 


INDEX.  Ml 

HUSBAND  AND  WIFE  (Continued). 

24.  It  is  imposaible  to  give  a  defamatory  intention  and  effect  to  epithets  applied 

by  a  husband  to  his  wife,  when  no  one  was  present  bat  the  spouses  them- 
selves, although  such  epithets  would  have  had  much  gravity  had  they  been 
nttered  in  the  presence  of  any  third  person. 

Bienvenu  v.  Her  Husband^  386. 

25.  Facts  which  might  have  given  ground  for  a  separation  from  bed  and  board, 

are  extinguished  by  a  reconciliation.    C.  0.  Art.  149.  Ibid. 

26.  It  is  only  where  a  subsequent  cause  is  proved  to  have  arisen,  sufficient  for 

the  basis  of  the  action  of  separation,  that  Art.  150  C.  C.  will  entitle  the 
plaintiff  to  urge  a  cause  precedent  to  the  reconciliation.  Ibid. 

27.  A  reconventional  demand  on  the  part  of  defendant,  for  a  separation  on  the 

ground  of  abandonment,  is  not  admissible.  A  particular  form  of  procedure 
is  required  by  the  Code  for  obtaining  a  decree  of  separation  on  this  ground, 
and  to  that  form  the  defendant  must  have  recourse  for  relief.  Ibid. 

28.  Art.  2409  G.  C.  declares  that  "  the  wife  who  has  obtained  a  separation  of 

property  must  contribnte  in  proportion  to  her  fortune  and  that  of  her  hus- 
band, both  to  the  household  expenses,  and  to  those  of  the  education  of 
their  children.  She  is  bound  to  support  those  expenses  alone  if  there  re- 
mains nothing  to  her  husband."  Art.  2412  G.  C.  means  that  the  married 
woman  shall  not  bind  herself  above  and  beyond  the  obligations  imposed 
upon  her  by  Art.  2409.  Bowers  v.  Hale,  419. 

29.  The  husband  is  prohibited  by  law  from  purchasing  the  property  of  his  wife 

in  a  direct  sale,  and  he  therefore  cannot  be  permitted  to  acquire  a  title  to 
her  property  indirectly  for  a  price  fixed  beforehand  by  the  machinery  of 
l^al  proceedings  against  the  wife,  resulting  in  the  sale  of  her  property. 

Pamell  v.  PetroviCy  601. 

30.  The  relationship  of  the  husband  to  the  wife  forbids  an  arrangement  by  the 

husband  with  the  creditors  of  the  wife,  under  which  the  title  of  the  wife 
is  to  be  divested  by  judicial  proceedings  against  her,  and  the  property 
transferred  to  the  agents  of  the  husband.  Ibid. 

31 .  The  purchaser  of  the  property  of  the  wife,  under  an  agreement  between  the 

husband  and  the  purchaser,  that  when  the  debts  of  the  wife  assumed  by 
the  purchaser  should  be  paid  off  from  the  revenues  of  the  property,  the 
property  should  be  conveyed  to  the  husband  or  his  heirs,  will  not  divest 
the  wife  of  her  title,  or  enable  the  husband  or  his  heirs  to  hold  the  proper- 
ty adversely  to  the  wife  and  her  heirs.  Ibid. 

32.  The  voluntary  separation  of  husband  and  wife  does  not  prevent  their  acqui- 

sitions during  the  period  of  the  separation  from  falling  into  the  commu- 
nity under  Art.  2371  of  the  Civil  Code.  Joffrion  v.  Bordehn,  618. 

33.  When  the  property  of  the  wife  described  in  the  marriage  contract  is  not 

declared  to  be  given  in  dower,  it  remains  paraphernal.  Ibid. 

34.  Where  property  purchased  during  the  marriage  is  paid  for  out  of  the  sepa- 

rate funds  of  the  husband,  a  charge  exists  in  favor  of  the  separate  estate  of 
the  husband  against  the  community  for  the  amount  of  such  purchase. 

Ibid. 

35.  A  married  woman  may  sign  a  note  or  draft  in  payment  of  a  debt  created 

for  the  benefit  of  her  individual  estate,  without  the  authorization  of  her 
husband.  Brooks  v.  Wigginton,  676.  ^ 
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36.  A  draft  given  for  such  a  debt  by  a  married  woman  is  an  act  of  admin- 

istration, and  in  giving  it,  she  may  be  considered  as  having  resamed, 
as  sbe  may  do  at  will,  tne  administration  of  her  paraphernal  property. 

Ibid. 

37.  A  deed  of  trust  is  the  common  law  form  of  securing  property  to  the  wife. 

Eager  v.  Brown,  684. 

38.  Under  the  common  law,  a  married  woman  cannot  possess  personal  property 

independently  of  her  husband,  except  when  a  trust  is  created  for  her  sole 
benefit.  Ibid. 

39.  A  deed  of  trast  creates  for  the  wife  a  separate  estate,  and  her  hushand,  as 

trustee,  cannot  reduce  the  property  into  his  possession,  so  as  to  make  it 
his  own ;  if  he  sells  it  while  trustee,  he  holds  the  proceeds  in  trust,  aod 
not  as  owner.  IbiL 

40.  A  deed  of  trust  executed  in  Alabama,  vesting  title  in  the  wife  to  property 

is  valid  after  the  removal  of  the  parties  to  this  State,  and  if  the  husband's 
affairs  become  embarrassed,  the  wife  may  claim  a  separation  of  propertj 
and  the  administration  of  her  separate  estate.  Ibid. 

41.  When  property  of  the  wife  is  sold  in  a  foreign  State,  and  the  proceeds 

thereof  are  received  by  the  husband  in  that  State,  the  wife  has  no  privi- 
lege upon  the  property  of  her  husband  for  the  same  in  this  State.    Ibd. 

42.  If  he  receives  the  proceeds  of  the  sale,  while  trustee  of  his  wife,  he  is  per- 

sonally liable  for  the  amount  so  received  by  him ;  but  in  a  contest  for  the 
amount  received  by  him,  between  the  wife  and  his  creditors,  his  personal 
liability  to  the  wife  must  yield  to  the  rights  of  the  creditors.  Ibtd. 

43.  The  wife,  although  separated  in  property  from  her  husband,  cannot  be  made 

liable  on  a  note  signed  by  her  with  her  husband,  which  did  not  enure  to 
her  separate  benefit.  Lee  v.  Cameron,  700. 

44.  When  it  is  shown  that  the  wife  has  disposed  of  property  belonging  to  the 

community,  for  the  purpose  of  procuring  the  necessaries  of  life  for  hersdf 
and  children,  which  her  husband  failed  to  furnish  them  with,  his  authori- 
zation to  her  to  sell  will  be  presumed,  under  the  provisions  of  Art.  1779  of 
the  Civil  Code.  Johnston  v.  Pike,  731. 

45.  The  right  of  the  wife  in  this  respect  is  extremely  limited,  since  the  hus- 

band's authorization  is  only  implied  in  contracts  entered  into  by  her  to 
procure  the  necessaries  of  life,  and  only  when  his  neglect  to  supply  them 
gives  rise  to  that  emergency.  Ibid. 

46.  The  object  of  the  law  requiring  the  authorization  of  the  husband,  before  the 

wife  can  be  sued,  is  fully  accomplished  when  the  husband  joins  the  wife  in 
an  answer  to  the  suit,  even  when  they  have  not  been  designated  as  hnS" 
band  and  wife  in  the  petition.  Favaron  v.  Ridcau,  805. 

47.  When  a  married  woman  who  had  been  authorized  to  defend  a  suit  by  her 

first  husband,  marries  a  second  time,  while  the  suit  is  pending,  it  is  not 
necessai'y  that  the  authorization  of  her  second  husband  should  be  obtained. 

Ibid. 
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48.  The  matters  treated  of  ia  the  law  29  of  title  11  of  the  4th  Partida  concern 

the  forumj  and  have  no  application  in  the  courts  of  Louiniana. 

Morales  v.  Marigmj^  855. 

49.  Although  the  parties  to  a  marriage  contract  have  submitted  themselves  to 

the  laws  of  a  foreign  country,  as  to  the  interpretation  of  the  contract,  the 
jurisdiction  of  the  tribunals  of  this  State,  where  they  actually  reside,  must 
be  exercised  in  accordance  with  our  own  rules  of  law.  Ibid, 

50.  The  community  of  acquests  and  gains  between  husband  and  wife  did  not 

exist  as  a  part  of  the  general  law  of  Spain ;  it  prevailed  in  certain 
provinces  of  the  kingdom,  and  not  in  others.  Ibid. 

61.  Although  by  the  laws  of  Spain  the  ownership  of  the  effects  acquired  during 
marriage  is  governed  by  the  law  of  the  province  where  the  marriage  was 
contracted,  and  not  by  that  to  which  the  spouses  remove,  yet  this  is  only 
to  be  understood  of  such  effects  as  are  acquired  in  the  former  country,  and 
not  of  such  as  are  acquired  in  the  latter.  Ibid. 

52.  The  wife,  under  the  laws  of  Spain,  as  well  as  under  our  laws,  is  entitled  at 
any  time  to  resume  the  administration  of  her  paraphernal  estate.    Ibid. 

S«»o  ExKrunox — Mork  v.  K^nn<yJy,  32. 
Poe  EviDB.NCJC — Woodv.  Ilfirrell,  6]. 
Foo  Pkkscrjptiox — VanWidJev.  Garret,  106. 
Soo  MoKTCAGE— //rtuAin*  V.  McVea,  339. 

Bowers  v.  Hale,  419. 
See  Practicf — Robiu.n  v.  i<hclU.n,  11?. 
Sco  CoMMC.MTY— C<x/«J  V.  Utrinjer,  726. 

INJUNCTION. 

1.  An  injunction  cannot  issue  to  stay  an  execution  on  grounds  which  might 

have  been  pleaded  in  defence  before  judgment.  Todd  v.  Fisk,  13. 

2.  The  existence  of  a  privilege  or  mortgage  upon  property  seized  under  a  fi. 

fa.,  will  not  authorize  an  injunction  to  arrest  the  sale  ;  the  remedy  ia  by 
third  opposition.  Wallis  v.  Bourg,  104. 

3.  An  injunction  will  only  be  perpetuated  as  issued  for  some  legal  cause  stated 

in  the  petition.  Pittman  v.  Robicheau,  108. 

4.  Where  the  judgment  enjoined  bears  the  highest  conventional  interest,  the 

court  on  dissolving  the  injunction  cannot  add  anything  to  that  interest, 
but  in  a  proper  case  will  inflict  the  full  penalty  of  twenty  per  cent, 
damages.  Raiford  v.  Wood,  116. 

5.  When  there  has  been  an  error  committed  in  issuing  a  writ  of  fieri  facias 

for  more  than  the  plaintiff  is  entitled  to  under  the  judgment,  the  right  to 
enjoin  is  limited  to  the  amount  for  which  it  has  erroneously  issued* 

Barrow  v.  Robichaux,  207. 

6.  Where  the  execution  of  a  judgment  has  been  enjoined,  and  defendant  ad- 

mits, upon  being  interrogated,  a  partial  payment  of  such  judgment,  the 
injunction  should  be  perpetuated  for  the  amount  admitted  to  have  been 
paid,  and  dissolved  for  the  remainder  still  due.    Perry  v.  Kearney,  400. 

7.  I'he  plaintiff  and  his  surety  on  the  injunction  bond  are  bound  in  solido  to 

defendant  for  damages  only  on  the  amount  for  which  the  injunction  is 
dissolved.  Ibid. 
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8.  The  plaintiff  in  an  injaoction  sait  caDoot  claim  from  the  defendant  the 

amount  of  fees  paid  his  counsel.  Dyke  v.  Dyer,  701. 

9.  On  the  dissolution  of  an  injunction,  the  Judge  may  allow  damages  to  the 

amount  of  twenty  per  cent,  on  the  judgment  enjoined,  without  proof. 

iViUiams  v.  Cloitt  737. 

10.  But  when  counsel  fees  are  proven  and  allowed,  exceeding  twenty  per  cent, 

the  Judge  cannot,  in  addition  to  such  allowance,  award  twenty  per  cent 
as  damages.  Ibid. 

11.  Counsel  fees  will  not  be  allowed  as  special  damages  where  an  injunctioo  is 

maintained  against  a  seizure  of  property,  and  the  case  is  not  a  proper  ooe 
for  the  allowance  of  vindictive  damages.  Neveu  v.  Voorhies,  738. 

12.  An  appeal  will  lie  from  an  ex  parte  order  setting  aside  an  injunction,  upoo 

giving  bond,  under  Article  307  0.  P.  Knabe  v.  Femot:  847. 

13.  Where  the  dissolution  of  an  injunction  is  calculated  to  work  an  irreparable 

injury,  by  depriving  members  of  a  corporation  of  privileges,  the  value  of 
which  cannot  be  estimated  in  dollars  and  cents,  the  injunction  cannot  be 
set  aside  upon  giving  bond.  Ibid 

14.  Where  executory  proceedings  are  enjoined  on  the  allegations  of  fraud,  aod 

payment  supported  by  affidavit,  an  injunction  bond  is  not  required  to  be 
given.  Comer  v.  Zuntz,  861. 

See  Appeal— IF fcttev.  Catenaoe,  57, 

See  CoRPORATioxs— .Yew  Orleani  v.  Lambert f  247. 

See  SAUt— Weans  V.   Ventreu,  Ml. 

Gleissa  v.  McHaUon^  500. 

Davis  v.IiiUaudon,  868. 
See  JuDOXKTT—flefxford  v.  Babin,  S8S. 
See  SBQUBsnunox— IVoitty  v.  Clarke  50S. 
fcej  VfAKRATm— Kelly  v.  Wiseman j  561. 

INN-KEEPEUS. 

1.  The  oath  of  a  party  cannot  be  received  to  prove  the  deposit  of  his  baggage 

or  other  articles  of  value  at  an  inn.  Pope  v.  Hall,  324. 

2.  When  proof  aliunde,  establishes  the  fact  of  the  possession  by  the  party  of 

the  articles  alleged  to  have  been  stolen,  and  their  deposit  in  the  ion,  and 
that  the  room  had  been  entered  by  thieves,  the  declaration  of  suJi  partj 
at  the  instant  of  discovering  the  theft  may  be  given  in  evidence  as  part  of 
the  res  gesta — not  as  proof  of  a  deposit,  but  as  a  fact  to  be  connected 
with  other  facts  tending  to  prove  the  loss.  Ibid, 

3.  The  inn-keeper  will  be  liable  for  the  necessary  baggage  of  the  traveler,  bis 

watch  and  personal  apparel,  and  for  money  which  which  he  has  aboat  bim 
for  his  personal  use  when  stolen,  notwithstanding  a  regulation  of  the  ino 
requiring  travelers  to  deposit  certain  articles  of  value  in  the  safe  at  the 
office.  IbuL 

4.  There  is  a  distinction  to  be  observed  between  those  effects  of  a  traveler, 

which  are  not  immediately  requisite  to  his  comfort,  and  which  the  law 
requires  him  to  deposit  with  the  inn-keeper  or  his  servant,  in  order  to  hold 
such  inn-keeper  responsible  for  their  loss,  and  thoae  which  are  essential  to 
bis  personal  convenience  and  which  it  is  necessary  to  have  constantly 
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INN-KEEPERS  (Continued), 

about  him.  So  that  if  a  guest  had  been  personally  notified  to  deposit  at 
the  office  of  the  hotel  or  inn,  his  watch  and  other  personal  effects  neces- 
sary to  his  comfort,  this  would  not  liberate  the  inn-keeper  from  responsi- 
bility, if  they  were  not  so  deposited.  Profilet  v.  Hall,  524. 

6.  But  where  the  traveler  contributes  by  his  own  act  or  negligence  to  the  loss 
of  such  things,  the  inn-keeper  is  released  from  liabillity.  Ibid, 

INSOLVENCY  AND  INSOLVENT  PROCEEDINGS. 

1.  Since  the  statute  of  1843,  a  bare  majority  of  the  creditors  of  an  insolvent 

have  the  power  to  grant  a  respite  and  thus  postpone  the  payment  of  the 
debts  of  the  minority.  Morgan  v.  Nye,  30. 

2.  The  vote  of  a  single  creditor  for  a  respite,  is  not  a  mere  offer  to  make  a 

new  contract  between  the  creditor  and  debtor,  but  is  a  qiuisi  judicial  act 
by  which  the  rights  of  other  creditors  are  to  be  affected.  Ibid. 

3.  Any  agreement  of  the  debtor  to  buy  the  vote  of  a  creditor  by  giving  secu- 

rity for  the  payment  of  his  debt,  must  be  considered  as  fraudulent,  and 
the  creditor  whose  vote  is  thus  bought,  cannot  recover  the  amount  of  his 
debt  against  the  surety  furnished  by  his  debtor,  as  the  contract  must  be 
considered  as  a  perversion  of  the  course  of  justice,  and  a  fraud  upon  the 
court  charged  with  the  homologation  of  the  deliberations  of  the  creditors. 

Ibid. 

At.  Tlie  creditor  of  an  insolvent  cannot  litigate  his  demand  for  a  privilege  in  a 
separate  suit  against  the  syndic.  The  privilege  must  be  settled  contra- 
dictorily with  all  the  creditors  upon  a  tableau  of  distribution  filed  by  the 
syndic.  Tenny  v.  Provost y,  221. 

5.  A  creditor  who  has  a  privilege  on  property  surrendered  by  an  insolvent  to 

his  creditors,  has  a  right  to  obtain  an  order  for  the  sale  of  the  property 
for  cash,  to  satisfy  his  debt,  but  the  proceeds  of  the  sale  are  to  be  dis- 
tributed upon  a  tableau  filed  and  homologated. 

McRae  v.  His  Creditors,  229. 

6.  Where  an  insolvent  has  given  an  unjust  preference  to  one  creditor  over  the 

others,  it  is  for  the  syndic  to  bring  an  action  to  annul  the  contract  by 
which  such  preference  is  obtained.  Keane  v.  Goldsmith,  349. 

7.  A  person  not  a  creditor  cannot  complain.  Ibid, 

8.  Where  a  judgment  has  been  rendered,  accepting  a  surrender  made  by  an  in- 

solvent debtor,  and  granting  a  stay  of  proceedings,  according  to  the  pro- 
visions of  the  6th  and  7th  sections  of  the  Act  of  1855,  and  the  Articles 
of  the  Civil  Code  3051  ct  seq.,  the  notice  given  to  creditors  in  compli- 
ance with  the  above  mentioned  law,  cannot,  in  case  of  informality  in  the 
return  of  the  officer,  as  to  the  mode  of  making  the  service,  prejudice  or 
affect  the  stay  of  proceedings  granted  by  the  court. 

Hanney  v.  Healy,  424. 

9.  If  a  creditor  wishes  to  question  the  legality  of  such  proceedings,  he  cannot 

do  so  unless  by  a  dii^ct  action  to  that  effect.  Ibid, 

10.  The  rights  of  property  of  an  insolvent  are  vested  by  law  in  the  syndic  of 
his  creditors.  Dubois  v.  Xiques,  427. 
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11.  Id  a  snit  brouf^ht  by  a  lessor  against  the  syndic  of  an  insolvent  lessee, 

allhongh  the  lessor's  privilege  can  only  be  regularly  considered  opon  a 
tableau  of  distribution,  yet  a  prayer  for  general  relief  in  the  petition,  will 
enable  the  court  to  reserve  the  rights  of  all  parties  interested  in  tbe  mat- 
ter. Ibid. 

12.  Where  property  has  been  seized  and  sold  under  a  judgment,  for  the  beneGt 

of  certain  creditors,  the  money  remaining  in  the  hands  of  the  Sheriff,  and 
the  debtor  takes  advantage  of  the  Insolvent  Act,  before  the  decision  of 
the  claims  of  the  various  parties  to  the  thing  seized,  the  money  thus  held 
by  the  Sheriff  will  become  part  of  the  assets  of  the  insolvent,  and  is  sub- 
ject, like  all  the  rest  of  the  property,  to  be  litigated  in  concurso. 

Lyons  v.  McRae,  438. 

13j  "Where  a  third  opposition  has  been  filed,  claiming  U  privilege  upon  the  pro- 
ceeds of  the  thing  seized,  and  there  is  a  surrender  before  judgment  in  the 
suit,  this  litigation  must  necessarily  be  referred  to  be  tried  with  the  other 
insolvent  proceedings.  Ibid. 

14.  Article  1983  of  the  Civil  Code,  which  obliges  a  creditor  who  has  been  pre- 

ferred, to  share  the  loss  ratably  with  the  complaining  creditors,  gives  the 
right  to  compel  them  so  to  do,  only  to  those  creditors  whose  debts  were 
either  due  or  would  fall  due  before  that  of  which  the  payment  was  anti- 
cipated by  the  debtor  in  insolvent  circumstances. 

Brother  v.  Canal  Bank,  475. 

15.  In  order  to  succeed  in  a  suit  to  make  the  preferred  creditor  contribute  rata- 

bly, the  actors  must  specially  allege  the  nature  of  their  debts,  and  proTe 
themselves  to  have  been  creditors  within  the  meaning  of  the  Article. 

Ibid. 

16.  The  syndic  of  an  insolvent  cannot  bring  such  a  suit.  Ibid. 

17.  Charges  of  fraud  in  an  opposition  to  the  application  of  an  insolvent  to  be 

allowed  the  benefit  of  the  laws  of  this  State  in  favor  of  insolvents  debtors, 
should  be  clearly  enunciated  and  specifically  made. 

Beste  V.  His  Creditors,  516. 

18.  In  a  suit  for  the  recovery  of  money,  the  defendant  having  made  a  surrerj- 

d^r,  his  syndic  was  made  a  party,  and  judgment  rendered  in  favor  of  the 
plaintift — Held :  That  it  was  irregular,  that  all  further  proceedings  should 
have  been  suspended,  and  the  plaintiff's  claim  cumulated  with  the  insol- 
vent proceedings.  Fahre  v.  McRae,  648. 

19.  The  syndic  of  an  insolvent  may  plead  in  his  answer  to  oppositions  filed  to 

his  tableau  of  distribution,  any  legitimate  defence  against  the  claims  of 
the  opposing  creditors,  such  as  usury  and  want  of  consideration,  £c. 

Walling  V.  His  Creditors,  670. 

20.  The  opposition  in  such  case  is  a  suit  to  establish  a  money  demand,  and  the 

defence  cannot  be  barred  by  prescription.  Ibtd. 

See  CoxFULT  OF  hAwst—ScoU  V.  Bogart,  261. 
Pee  Puiat  RiPTiox— l/orj/on  v.  Metayer,  612. 
See  SuKKKT — Succession  <^  Da-Ad,  730. 
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INSURANCE. 

1.  Where  the  insarance  is  against  river  risks,  and  it  is  shown  that  the  loss  was 

from  a  peril  of  the  river,  and  a  possible  cause  is  specified,  it  being  also 
shown  that  the  vessel  was  sea-worthy,  the  plaintiff  (the  insared)  has  done 
all  in  his  power  and  has  made  oat  his  case. 

Marcy  v.  Sun  Insurance  Company ^  264. 

2.  The  liability  of  the  insurer,  except  so  far  as  limited  by  the  policy,  must  be 

judged  of  by  the  nature  of  the  property  insured,  the  risks  to  which  it  was 
subjected,  and  the  natural  accidents  to  which  it  is  liable.  Ibid. 

3.  Where  the  vessel  is  sea-worthy,  and  there  is  no  suggestion  and  proof  of 

fraud,  the  plaintiff  is  not  bound  to  establish  the  identical  cause  of  the 
loss,  but  may  show  a  possible  cause.  Ibid, 

4.  When  an  open  policy  of  insurance  is  made  out  in  the  name  of  D.  L.  S. 

"  for  account  of  whom  it  may  concern,"  and  a  clause  is  inserted  to  the 
effect,  that  the  "  insurance  is  on  merchandise^  to  cover  all  shipments  to  the 
address  of  the  assured,  from  the  time  of  shipments^  and  risks  to  be  reported 
as  soon  as  known" — Held:  That  to  recover  under  such  a  policy  the  value 
of  a  lost  shipment,  it  must  be  shown  that  it  was  made  to  the  address  of 
the  assured,  or  if  made  to  the  address  of  another  person,  that  the  risk  was 
reported  by  him.  Shearer  v.  La,  Mutual  Insurance  Co.,  797. 

Seo  CoaocoM  Cabriek— JfurreQ  v.  IHjeey,  298. 

INTEREST. 

1.  When  a  party  in  settlement  of  a  debt  pays,  through  error,  compound  in- 

terest in  addition  to  the  amount  and  interest  really  due — He/d :  That  he 
IS  entitled  to  recover  the  difference  between  the  amount  really  due  and  the 
debt  at  compound  interest  as  collected.  Major  v.  Tardos,  10.  X     'X^ 

2.  In  the  absence  of  a  written  agreement  to  pay  eight  per  cent,  interest  on  an 

account,  legal  interest  only  can  be  recovered  irom  judicial  demand. 

White  V.  Jones,  681. 

See  IxjTNcnox— /2a(/brd  v.  Wood,  116. 
See  Salk,  JuDiaAh—YecUman  v.  Ervoin,  149. 
See  BiLW  and  Notes— TTeem*  v.  Vmircu,  267. 
See  Taxxs— iVtfto  Orleans  v.  Fuk,  862. 

INTERROGATORIES . 

1.  Where  defendant,  in  his  answer  in  the  cause,  which  was  sworn  to,  responded 

substantially  to  the  interrogatories  propounded  in  plaintiff's  petition — 
Held :  To  be  sufficient.  Wade  v.  New.on,  271. 

2.  Where  a  cause  has  been  previously  put  at  issue,  and  the  object  of  filing  in- 

terrogatories is  simply  to  procure  proof,  and  not  to  bring  the  party  into 
court,  the  consent  to  a  continuance  by  defendant,  and  the  declaration  of 
plaintiff's  counsel  that  he. will  amend  his  petition  and  propound  interroga- 
tories accordingly,  is  not  an  agreement  that  binds  the  party  to  amend,  if 
he  subsequently  finds  that  he  has  sufficient  proof  without,  he  is  not  bound 
by  such  consent  to  propound  interrogatories  in  order  to  be  permitted  to 
obtain  judgment.  McKnightY.  Connelly  396.^ 
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INTERROGATORIES  (Continued). 

3.  In  sach  a  case  the  want  of  service  of  the  interrogatories  is  not  one  of  those 

vices  of  form  which  give  rise  to  the  action  of  nnllitj.  Ibid. 

4.  A  party  interrogated  as  to  whether  there  was  not  a  balance  dae  him  at  a 

certain  time,  has  a  right  to  add  to  his  acknowledgement  of  sach  balance, 
that  it  no  longer  exists,  having  been  discharged  bv  payment. 

Bowers  v.  Hale^  419. 

5.  Where  a  party  is  interrogated  on  facts  and  articles,  and  his  answer  is  am- 

bignous,  bat  the  fact  sought  to  be  established  is  rendered  reasonably  cer- 
tain by  the  circumstances  to  which  the  party  interrogated  refers  in  bis 
answers,  it  will  be  considered  as  sufficiently  proven. 

Stcan  V.  Moore,  833. 
See  PKtacmmas—Saundaar  v.  OuroO,  27. 
See  PRAcnoB— Ha2«  ▼.  Saunden^  M8. 
Pidedt  V.  ranee,  668. 

JUDGMENT. 

1.  A  judgment  will  be  annulled,  which  was  rendered  against  a  party  on  whom 

no  service  of  the  petition  and  citation  was  made,  but  for  whom  an  answer 
was  filed  by  an  attorney  at  law  without  authority.  By  our  law,  whidi 
differs  from  the  common  law,  the  attorney  in  such  a  case  is  responsible  to 
the  plaintiff  for  having  undertaken  without  authority  to  represent  him  in 
a  court  of  justice.  Marvel  v.  Manouvrierj  3. 

2.  A  judgment  which  decrees  that  a  writ  of  attachment  under  which  property 

has  been  seized  be  quashed,  and  that  the  bond  given  for  the  release  of 
property  attached  under  the  writ  be  cancelled  and  annulled,  is  a  judsfment 
in  favor  of  the  surety  upon  the  bond  thus  cancelled  and  annallod,  and  will 
become  final  and  irrevocable  by  the  lapse  of  two  years  from  its  date  with- 
out any  appeal  being  taken  therefrom.  Love  v.  McComaSf  201. 

3.  A  judgment  afterwards  rendered  on  appeal,  in  subsequent  proceedings  in 

the  same  suit,  by  which  the  attachment  is  maintained,  will  not  affect  the 
surety  who  was  not  a  party  to  the  appeal.  Ibid. 

4.  Where  a  judgment  was  rendered  on  an  act  of  mortgage  in  which  it  was 

stipulated  that  it  was  to  secure  the  payment  of  the  notes,  and  any  axU 
that  may  be  incurred  in  collecting  the  same — Held :  That  a  receipt  in  fall 
of  the  amount  of  the  judgment,  and  consent  that  satisfaction  of  the  judg- 
ment should  be  entered  up,  was  a  release  from  any  obligation  under  the 
contract  to  reimburse  money  paid  by  the  plaintiff  to  counsel  in  proseeot- 
ing  the  collection  of  the  debt.  McCaleb  v.  Fiuker,  316. 

5.  A  party  has  no  right  to  enjoin  the  execution  of  a  judgment,  absolute  and 

unconditional  as  to  the  matters  it  professed  to  decide,  during  a  litigation, 
as  to  other  matters  in  controversy  reserved  by  the  judgment. 

Hereford  v.  Babin,  333. 

6.  An  unliquidated  claim  cannot  be  pleaded,  by  way  of  compensation  and  in- 

junction, against  a  judgment.  Ibid. 

7.  A  party  acting  in  good  faith  cannot  be  deprived  of  a  judgment  on  such 

grounds.  Ibid. 
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8.  Where  the  jadgment  does  not  liquidate  the  sum  due  by  the  party  against 

whom  it  is  rendered,  it  wants  an  essential  requisite  of  a  judgment  final. 

Peet  V.  Whiimore,  408. 

9.  A  judgment  rendered  without  reasons  is  unconstitutional. 

Selby  V.  Levee  Commissioners ,  434. 

10.  The  rendition  of  a  judgment  on  insufficient  evidence  is  not  a  cause  for 

which  the  action  of  nullity  will  lie,  in  the  absence  of  all  proof  of  fraud  or 
ill  practice  on  the  part  of  the  plaintifif.  Taliaferro  v.  Steele^  656. 

11.  The  invalidity  of  a  bail  bond  is  not  one  of  the  causes  for  which  an  action 

will  lie,  to  annul  a  judgment  rendered  on  it.  Ibid 

12.  The  remedy  in  both  of  the  above  cases  is  by  appeal.  Ibid. 

13.  The  date  of  a  judgment  may  be  fixed  by  reference  to  the  record  of  pro- 

ceedings in  the  case,  and  it  is  not  necessary  that  the  Judge  should  sign  it 
in  open  court,  or  that  it  should  be  stated  that  it  was  read  in  open  court. 

Cooper  V.  Cooper,  665. 

14.  When  the  jury  find  for  the  plaintiff  "  the  full  amount  claimed,"  the  amount 

must  be  ascertained  from  the  allegations  and  prayer  of  the  petition. 

Newton  v.  Ker,  704. 

15.  A  judgment  in  a  petitory  action  will  be  received  as  proof  against  those 

who  were  parties  to  the  suit  as  warrantors. 

Williams  v.  Leblanc,  757. 

16.  Relief  by  amendment  of  the  judgment  of  the  court  below  cannot  be  ex- 

tended to  one  appellee  against  another  appellee.  Ibid. 

17.  When  a  judgment  on  a  rule  passes  finally  upon  the  merits  of  a  controversy 

between  parties,  it  will  have  the  same  effect  as  a  decree  rendered  in  any 
other  form  of  proceeding.  Foss  v.  BrentcU  798. 

18.  Judgments  are  interpreted  with  reference  to  the  pleadings  and  the  nature  of 

the  obligations  on  which  they  have  been  rendered. 

Bell  V.  Massey,  831. 

19.  When  parties  are  sued  on  an  obligation  on  which  they  are  jointly  and  seve- 

rally bound,  judgment  will  be  rendered  accordingly  against  them,  without 
any  allegation  or  prayer  in  the  potitiou  for  a  judgment  in  solido.    Ibid 

20.  Where  a  suit  is  brought  against  persons  bound  jointly  and  severally  ac- 

cording to  law  as  commercial  partners,  a  judgment  rendered  against  them 
carries  solidarity  with  it  even  when  not  expressed  in  it.  Ibid. 

See  PATyT^KKsm?— Austin  v.  Vaughan,  43. 

Sec  TRACncK^Noland  v.  Bemist,  49. 

See  ATTACHME.NT— 51fory  v.  Jones,  73. 

Soe  Prbscriptiox— Fan  Wicklev.  Oarrett,  106. 

See  ExBCinoR,  kc.—PauUne  v.  Hubert,  161. 

See  SuccESSioxa— ^ttn7«  v.  Sheriff,  231. 

See  Jury— Hampton  v.  Watterston,  239. 

See  I.TTERKOOATORiKS — McKnighl  v.  CaiwuSl^  390 

See  Lvjcxcno.x— Perry  v.  Kearney  ^  400. 

See  Lnsolvenct— JETartfMy  v.  Healy,  424. 

See  RJD  JvmCAJA—Usk  v.  Parker ,  491. 

See  EzBCunox— Zwnmcmum  v.  Barteky,  620. 
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JURIES  AM)  JURORS. 

1.  AVherc  an  instruction  to  the  jury  was  auked  for,  which  might  h&Te  been 

understood  by  the  jury  as  intimating;  the  opinion  of  the  Judge  upou  Uie 
facts  of  the  case — Held :  That  such  instruction  was  properly  refused ; 
that  the  instructions  of  the  Judge  to  the  jury  should  be  embodied  io  z 
form  to  avoid  instructing  the  jury  upon  the  facts. 

Riviere  v.  McCormici,  139. 

2.  The  verdict  of  a  jury  in  tliese  words.  "  Verdict  in  favor  of  plaintiff/'  is  not 

sufficient  to  form  the  basis  of  the  judgment. 

Hampton  v.  Wattersorif  239. 

3.  An  opinion  formed  and  expressed  by  a  juror  in  a  criminal  case,  which  is 

based  wholly  upon  rumor,  and  when  there  is  no  bias  or  prejudice  in  the 
mind  of  the  juror,  is  not  a  disqualification.  State  v.  Banger,  461. 

4.  The  jurisdiction  of  the  Supreme  Court  being  limited  to  questions  of  law 

in  criminal  cases,  it  must  appear  clearly  by  a  bill  of  exceptions  to  the  re- 
fusal of  the  Judge  to  sustain  a  challenge  of  a  juror  for  cause,  that  no 
question  of  fact  but  one  purely  of  law  was  presented  for  decbion. 

5.  The  statutes  regulating  the  arrest  and  commitment  of  persons  accosed  of 

crimes  and  misdemeanors,  do  not  require  the  previous  examioation  of  a 
prisoner  before  a  committing  magistrate,  in  order  to  authorize  the  Gn^d 
Jury  to  inquire  into  the  matter  and  find  a  bill  of  indictment        Ibid. 

6.  Where  the  regular  session  of  a  court  is  adjourned  over  by  order  of  the 

Judge  at  chambers,  the  jurors  summoned  for  the  first  week  of  the  court, 
are  bound  to  attend,  and  serve  for  the  first  week  of  the  actual  sesaoo  of 
the  court  thus  adjourned  over.  Ibid, 

7.  The  accused,  in  a  criminal  case,  is  not  entitled  to  service  of  the  list  of  tale- 

men.  Ibtd. 

8.  Where  a  juror  can  be  challenged  for  cause,  the  right  must  be  exercised  be- 

fore the  juror  is  sworn,  and  a  verdict  cures  the  defect.  Ibid. 

9.  AVhere  the  jury  cannot  be  completed  by  talesmen  from  among  the  bystan- 

ders, recourse  may  be  had  to  other  persons  not  within  the  presence  of  the 
court.  Ibid. 

10.  The  objection  was  stated  in  the  bill  of  exceptions  to  the  refusal  of  the 

Judge  to  grant  a  new  trial,  that  such  talesmen  were  summoned  doring  the 
time  the  court  was  adjourned — Held:  That  there  was  no  error  in  the  rul- 
ing of  the  court  below,  and  that  if  any  complaint  was  made  by  the  ac- 
cused against  the  Sheriff  for  want  of  impartiality  in  summoniog  socfa 
talesman,  it  was  a  matter  of  fact  to  be  submitted  to  the  Judge,  and  rested 
in  his  sound  discretion.  Ibid. 

11.  The  Judge  may  properly  refuse  to  charge  the  jury  as  requested  by  counsel, 

on  the  ground  that  the  charge  asked  for  is  the  same  in  sudstaoce  with 
that  already  given,  with  the  only  difference  of  being  shaped  in  a  manner 
calculated  to  mislead  the  jury.  Ibid. 

12.  In  a  capital  case  it  is  competent  for  the  State  to  show  the  disqualification 

of  a  juror  by  interrogating  the  juror  himself  as  to  any  coosclentions 
scruples  he  may  have  against  inflicting  the  punishment  of  death. 

State  V.  Mullen.  570. 
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JURIES  AND  JURORS  {Continued), 

13.  When,  in  a  criminal  case,  the  question  was  asked  a  juror,  examined  on  his 

voire  dire^  "  Have  yoti  or  not  formed  or  expressed  the  opinion,  from  what 
you  have  luard  of  the  case,  that  tfie  defendant  is  guilty  ? — Held :  That  the 
question  was  not  in  legal  form,  and  that  the  District  Judge  in  refusing  to 
allow  it  to  be  answered,  did  not  abuse  the  discretionary  power  to  overrule 
interrogatories  not  in  legal  form.  State  v.  Bennett,  651. 

14.  The  3d  section  of  the  Act  of  18:55,  relative  to  the  drawing  of  juries,  fully 

recognizes  the  right  of  the  court  to  order  talesmen  to  be  summoned  after 
the  regular  panel  has  been  exhausted  ;  and  the  prisoner  has  no  right  to 
require  that  the  list  of  talesmen  summoned  should  be  served  upon  him  tAvo 
days  before  the  trial.  Ibid. 

15.  On  the  examination  of  a  juror  on  his  voire  dire,  the  question  was  asked  him, 

"  In  case  the  defendant  was  found  guilty  of  murder,  have  you  made  up  your 
mind  as  to  what  degree  of  punishment  ought  to  he  inflicted  upon  him  1 " 
— Held :  That  the  question  was  not  properly  put,  and  the  District  Judge 
did  not  err  iu  refusing  to  allow  it  to  be  answered.  Ibid. 

16.  A  list  of  jurors,  headed  "  List  of  Jurors  for  the  third  and  fourth  weeks  of 

the  October  term  of.  the  District  Court  of  the  parish  of  Caddo,"  duly 

served  on  the  prisoner,  held  to  be  a  sufficient  compliance  with  the  law.    ^-— — «.».  -^^^  v 

State  Y.  Ward,  67?/''^'  ^r  '     .,'^  "^t^. 


if 


17.  An  impression  entertained  by  a  juror  as  to  the  guilt  of  the  accused,  ip  not 
sufficient  to  disqualify  him.  Ili^d.    , ' 


i  ■-.! 


18.  Held :  That  the  court  below  did  not  err  in  refusing  to  allow  the  prisoner 'a/  "       ^  •        , "'  { 
counsel  to  ask  a  juror  whether  he  had  not  made  up  his  mind  as  to  what  win-^  •  ^'C    p 

ishment  should  be  inflicted  in  case  the  prisoner  should  be  convicted,    ^e. 
question  also  was  properly  overruled,  whether,  if  the  juror  went  into  thtK*-.  - 
jury-box  in  his  present  state  of  mind,  he  went  there  with  the  belief  that 
the  defendant  was  guilty  of  murder,  as  charged  in  the  indictment. 

Ibid. 

19  The  Act  of  1858,  making  it  the  duty  of  the  District  Judges  to  empannel 
the  Grand  Jury  on  the  first  day  of  the  term,  is  merely  directory,  and  if  any 
sufficient  obstacle  exists  to  prevent  the  empauneling  on  the  first  day,  it 
may  be  done  on  a  subsequent  day.  State  v.  Davis,  678, 

20.  Where  the  questions  involved  in  a  suit  regard  the  relative  situation  6f  the 

lands  of  plaiutilf  and  defendant,  and  the  natural  drainage  of  the  soil,  these 
being  matters  peculiarly  within  the  cognizance  of  a  jury  of  the  vicinage, 
thoir  verdict  is  entitled  to  great  weight.  Williams  v.  Bridge,  721. 

21.  Although  the  statute  has  fixed  the  number  of  Grand  Jurors  at  sixteen,  it  is 

not  necessary  that  sixteen  should  be  in  attendance  at  the  time  of  finding 
an  indictment :  that  number  is  not  sacramental.        State  v.  Swift,  827. 

22.  An  objection  to  the  mode  of  drawing  and  empanneling  the  Grand  Jury  can* 

not  be  made  the  ground  of  a  motion  in  arrest  of  judgment.  Ibid^ 


ik'f'  Criminal  law — State  v,  Lindnay,  42. 
!^aU  V.  J?m»Tio/.t.  27S. 
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JURISDICTION. 

1.  Where  the  proceediDg  is  in  rem  foaoded  on  a  privilege,  the  defendant  can- 

not except  to  the  jurisdiction  of  the  court,  on  the  ground  of  his  domicil 
being  in  a  different  parish  from  that  where  the  seizure  was  made. 

Gads  V.  Schooner  Osudfif  54. 

2.  The  9th  section  of  the  Act  of  185.1,  relative  to  District  Courts  for  the 

parish  and  city  of  New  Orleans,  declaring  that  all  succe^ioos  shall  be 
opened  and  administered  in  the  Second  District  Court,  the  other  District 
Courts  of  New  Orleans  have  no  jurisdiction  over  suits  instituted  against  a 
succession.  Smith  v.  AdamSj  409. 

3.  On  the  removal  of  a  tutor  from  one  parish  to  another,  the  Judge  of  the  neit 

domicil  of  the  tutor  is  the  one  having  jurisdiction  over  the  affairs  of  the 
minor.  State  v.  Petit,  565. 

4.  The  District  Courts  out  of  the  parish  of  Orleans  have  neither  appellate  dot 

original  jurisdiction  in  the  trial  of  slaves  accused  of  crimes  or  offences,  nor 
can  they  interfere  for  the  purpose  of  carrying  into  effect  the  sentence  of 
the  tribunal  established  by  law  for  their  trial. 

Hardy  v.  VoorhieSy  7T6. 

See  SrccES?ios— fl>r^ord  v.  Babin,  833. 
8ee  GAZsvsaunsT'-Rose  v.  Whalejf,  874. 
See  FKOHiBino}i—SUUe  v.  Judge,  504. 
Sec  Crixixal  Law— -Sfa.'*  v.  Peter,  621. 
See  'WiLL!<— Atkinson  v.  Rogen,  633. 
See  PuBuc  LAyD^—Matt  v.  HamilUm,  774. 
See  Phacticr— Skiff  v.  CarpreUe,  801. 

JUSTICES  OF  THE  PEACE. 

SCO  Criminal  Law— £ato  v.  Peter,  521. 

LETTING  AND  HIRING. 

1.  The  les.see  of  mortgaged  property  holds  his  lease  subject  to  a  dissolution  bj 

the  judicial  sale,  which  may  take  place  to  enforce  the  mortgage. 

Barelli  v.  Szymanskiy  47. 

2.  If  after  the  sale  such  lessee  continues  to  enjoy  the  property,  he  will  be  boond 

for  the  rent  to  the  purchaser,  notwithstanding  he  may  have  paid  his  nego- 
tiable notes,  in  the  hands  of  third  persons,  which  were  given  in  consider!- 
tioD  of  the  rent  at  the  time  the  lease  was  executed.  Ibd. 

3.  There  is  nothing  inconsistent  in  a  demand  for  the  dissolution  of  a  lease  be- 

ing coupled  with  a  demand  for  the  rent  up  to  the  time  that  possession  ii 
delivered  to  the  lessor.  Dubois  v.  Xiqaes,  427. 

4.  The  payment  of  rent  in  pursuance  of  the  terms  of  the  contract  of  lease,  is 

an  essential  engagement  on  the  part  of  the  lessee,  and  his  non-complianoc 
with  it  gives  to  the  lessor  a  right  to  sue  for  the  dissolution  of  the  con- 
tract. Kron  V.  Watson,  432. 

5.  Where  the  goods  of  third  persons  are  placed,  with  their  consent,  in  a  leased 

house  or  store,  they  become  subject  to  the  pledge  of  the  lessor. 

Twitty  V.  Clarke,  503. 

6.  The  failure  of  a  lessor  to  maintain  premises  leased  in  a  tenantahle  condition 

dissolves  the  lease,  although  such  lessor  be  not  at  faalt. 

Coleman  r.  Haight,  564. 
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LETTING  AND  HIRING  (Continued). 

7.  Compensation  cannot  be  allowed  for  services  rendered,  when  the  procara- 

tion  is  gratuitous.  White  v.  JoneSy  681. 

8.  A  party  in  possession  of  property  as  a  lessee,  when  sued  in  a  petitory  action 

for  the  property,  should  make  his  lessor  a  party  defendant  to  the  action, 
and  ask  to  be  discharged  ;  he  cannot  defend  the  suit  by  calling  in  warran- 
ty his  lessor's  vendor,  without  making  the  lessor  a  party,  or  entering  an 
appearance  for  hiin.  Young  v.  Chamherlint  687. 

9.  When  a  party  sues  on  a  quantam  meruit,  and  the  petition  discloses  an  ex- 

press contract,  he  can  only  recover  on  the  contract,  although  he  may  be 
permitted  to  prove  the  value  of  his  services.  Ibid. 

10.  The  date  is  not  of  the  essence  of  a  contract  of  letting  and  hiring,  and  proof 
of  the  fact  that  it  was  mada  on  a  day  different  from  that  alleged  is  suffi- 
cient to  sustain  it.  Grihhle  v.  McKleroy,  793. 

See  Nkw  Orlkax? — Hientand  v.  New  Orleam^  330. 

Soo  Novation —  Viynie  v.  Gouaux,  344. 

See  EviDKNCK — Colin  v.  Levy,  355. 

See  I.vsoi.vE.vcY — Dubf.is  v.  JTiquea^  427. 

SciO  Prkscriptiox — Calmes  v.  Duplantier^  814. 

LETEES  AND  ROADS. 

1.  The  report  of  the  jury  of  freeholders  appointed  by  the  Police  Jury,  under 

the  Act  of  the  Legislature  "  relative  to  the  building  of  levees  in  the  parish 
of  Tensas,'^  to  estimate  the  amount  of  damage  that  may  be  done  to  a  pro- 
prietor where  a  new  levee  is  to  be  built,  and  also  the  benefit  that  may 
arise  from  the  construction  of  the  levee,  is  conclusive  against  the  Police 
Jury,  unless  it  is  contested  upon  the  ground  of  error  or  fraud.  But  to 
render  it  conclusive,  the  formalities  of  the  law  must  be  strictly  complied 
with.  Inge  v.  Police  Jurf/f  117. 

2.  The  prescription  of  one  year  against  actions  arising  from  offences  and  quasi- 

offences  is  not  applicable  to  an  action  for  damages  for  the  partial  destruc- 
tion of  property  occupied  by  the  construction  of  a  levee  under  legal  au- 
thority. Ibid. 

3.  Since  the  Act  of  the  Legislature  of  1858,  ordering  back  into  the  treasury 

all  funds  in  the  hands  of  Swamp  Land  Commissioners,  proprietors  whose 
levees  have  caved  in  or  have  been  destroyed  by  the  action  of  the  current 
of  the  river,  cannot  require  the  Commissioner  to  proceed  under  the  10th 
section  of  the  Act  of  the  Legislature  of  the  16th  of  March,  18.H,  to  con- 
struct said  levees  without  a  special  appropriation  by  the  Legislature  for 
that  purpose.  Robertson  v.  Caldwell^  864. 

4.  The  general  appropriation  to  the  Swamp  Land  Board,  by  the  Act  of  the 

Legislature  of  20th  of  March,  1856,  is  in  contravention  of  the  94th  Arti- 
cle of  the  Constitution,  which  declares,  "  that  no  money  shall  be  drawn 
from  the  Treasury,  but  in  pursuance  of  a  specific  appropriation  made  by 
law,  nor  shall  any  appropriation  of  money  be  made  for  a  longer  term  than      ^ 
two  years."  Ibid. 

See  Pbivilkgs— PoZia  Jury  v.  Crosdy,  1C4. 

See  Taxxs,  kc.—Sdby  v  Levee  Commistionerr,  434. 

8ce  Coxsrmmo'AL  hxv— Wallace  v.  SkcUcn,  498. 

LIBEL  AND  SLANDER. 


See  Damjigbs— Harry  v.  Cms/aniin,  TS2. 
See  EviDDCV— HdyiM  v.  Jhylor,  406. 
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MANDAMUS. 

I.  A  mandamus  will  not  be  granted  by  the  Supreme  Court,  to  compel  a  Dis- 
trict Judge  to  rescind  an  order  granting  an  appeal. 

State  V.  Judge  Fourth  Dist.  Court,  60. 

See  Omcw  axo  Omcmt—HoMiHerich  v  Hunter,  225. 

MARRIAGE. 
1.  A  marriage  which  was  celebrated  in  this  State  while  under  the  dominioD  of 
Spain,  may  be  established  by  reputation.  Coie  v.  Langley^  770. 

MINORS. 

1.  In  matters  relating  to  the  interests  of  minors  much  discretion  must  be  exa- 

cised  by  the  Judge  of  the  Second  District  Court,  but  a  judgment  of  noo- 
suit  only,  should  be  rendered  in  a  case  where  the  representative  of  minors 
has  improperly  dispensed  with  the  production  of  the  proof  necessary  to 
establish  a  claim  against  them.  Hauly  v.  Crozier^  304. 

2.  The  right  of  a  minor  emancipated  by  marriage,  to  contract  debts  within 

the  amount  of  his  annual  revenues,  is  not  affected  by  the  fact  that  the  mi- 
nor ran  away  and  contracted  marriage  without  the  consent  and  against 
the  will  of  the  tutor.  Boyd  v.  Frantom,  691. 

3.  Where  a  suit  is  brought  by  a  merchant  on  an  account  rendered  against  mi- 

nors for  supplies  furnished,  advances,  &c.,  and  a  privil^^  claimed  upon 
their  crop,  and  it  appears  that  he  had  dealt  with  the  tutor  in  his  indivi- 
dual capacity,  and  the  account  was  made  in  his  name,  and  no  contract  is 
shown  to  have  been  made  with  him  as  tutor  on  behalf  of  the  minors — Hdd: 
That  he  can  only  recover  so  much  as  is  shown  to  have  enured  to  the  beoe- 
fit  of  the  minors,  and  then  only  to  the  extent  of  their  revenues. 

Payne  v.  Scott,  760. 

4.  Article  343  of  the  Civil  Code,  which  provides  that  the  expenses  incurred  in 

the  support  and  education  of  minors  shall  not  exceed  the  amount  of  their 
revenues,  without  the  authority  of  the  court,  on  the  advice  of  a  family 
meeting,  applies  also  to  expenses  incurred  in  the  management  and  preser- 
vai;ion  of  their  estates.  Ibid. 

0.  Where  the  tutor  of  a  minor  has  created  an  indebtedness,  without  authority 

of  law,  which  exceeds  the  revenues  of  the  minor,  the  creditor,  to  recover, 
must  show  that  the  indebtedness  was  absolutely  necessary,  either  for  the 
support  of  the  minor,  or  the  preservation  of  his  property,  and  that  the  soj)- 
plies  furnished  enured  to  the  benefit  of  the  minor. 

Sanford  v.  \Vav[gaman,  852. 

See  Srcnosaiox — CuiUe  v.  Gasoen,  6. 
Soo  VAKTinos—SftaffH  v.  Jack$on,  IM. 
Soo  Sai.k.  JcDicui. — Jioba-t  v.  Broum,  597 
S»f  Appkai.— 7*r</><zn  v.  /foWn,  788. 

MORTGAGES. 

1 .  The  existence  of  the  clause  de  non  alienando  in  an  act  of  mortgage,  i]o^  not 

change  the  rule  that  u  sale  of  succession  property  regularly  made  under  a 
judgment  of  the  Pro!)ato  Court  discharges  the  mortgages  on  it  given  by 
the  (lorcjiscd.  Miclul  v.  DeUi parte,  91. 
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MORTGAGES  (Continued). 

2.  The  wife  was  bound  in  solido  with  her  husband  in  an  act  of  mortgage  to  se- 

cure a  subscription  to  the  capital  stock  of  the  Clinton  and  Fort  Hudson 
Eailroad  Company,  to  which  mortgage  the  State  of  Louisiana  was  subro- 
gated. The  State  afterwards  caused  the  property  to  be  sold  under  execu- 
tion against  the  husband,  as  a  defaulting  Tax  Collector,  and  the  wife, 
through  the  intervention  of  a  third  person,  became  the  purchaser  at  the 
sale.  Held :  That  such  a  sale  did  not  extinguish  the  mortgage  of  the 
State.  Hawkins  v.  McVea.  339. 

3.  Where  the  production  of  a  certificate  of  mortgage  is  waived,  notice  of  mort- 

gages existing  of  record  will  be  presumed.  Ibid. 

4.  Sections  second  and  third  of  the  Act  of  1855,  require  for  the  validity  of 

acts  of  mortgage  by  married  women,  that  the  wife  should  be  examined  at 
chambers  by  the  Judge  of  the  district  or  parish  where  she  resides,  sepa- 
rate and  apart  from  her  husband,  touching  the  objects  for  which  the  debt 
is  contracted,  and  that  the  Judge,  upon  being  satisfied  that  the  debt  is 
solely  for  her  separate  advantage,  or  for  the  benefit  of  her  separate  or  dotal 
property,  should  furnish  her  with  a  certificate  to  that  efiect,  which  shall 
be  annexed  to  the  notarial  act.  Bowers  v.  Hale,  419. 

5.  A  mortgage  being  indivisible  and  only  accessory  to  the  debt,  a  decree  can- 

not properly  be  rendered  for  the  sale  of  the  property  mortgaged,  in  an  ac- 
tion via  ordinaria,  without  parties  before  the  court  against  whom  a  judg- 
ment may  be  rendered  for  the  whole  debt        Saloy  v.  Chexnaidre,  567. 

6.  A  holder  of  a  note  given  in  payment  of  the  price  of  property  sold  for  the 

purpose  of  defrauding  creditors,  and  secured  by  mortgage  upon  the  pro-  ' 

perty  sold,  cannot  enforce  his  mortgage  to  the  prejudice  of  creditors  whose 
right  of  mortgage  originated  before  the  fraudulent  sale  and  execution  of 
the  note.  Bowman  v.  McKleroy,  587. 

7.  The  recording  of  a  judgment  against  a  debtor,  in  a  parish  where  he  has  ne- 

groes attached  to  a  plantation,  of  which  he  is  part  owner,  creates  a  judi- 
cial mortgage  upon  the  slaves,  when  the  owner  is  not  domiciliated  in  the 
State.  Ibid, 

8.  Slaves  under  seizure  cannot  be  hired  out  by  the  Sheriff,  unless  by  the  con- 

sent of  parties,  and  the  mortgagee  is  not  entitled  to  receive  hire  for  the 
slaves  during  the  time  that  they  may  be  under  seizure.  Ibid. 

9.  A  deed  of  trust  executed  in  Mississippi  and  recorded  in  this  State,  which 

expressed  that  it  was  given  to  secure  a  certain  amount,  and  also  to  secure 
future  advances  that  might  be  made,  cannot  be  enforced  here,  against  the 
property  mortgaged,  to  the  prejudice  of  other  mortgage  creditors,  except 
for  the  amount  specified.  Ibid. 

Seo  HcsBAND  AKD  WiFS— ifoiimer  v.  ZunUy  15. 
Wood  V.  HarreU,  61. 
SuecoHon  of  Penny,  IM. 
See  XjusB—BareUi  v.  SgymanOei,  47. 
Boo  Siu,  JvmciAL^reatmanv.  Enoin,  149. 

Yotatg  V.  Hajftj  664. 
See  Basks— Hayneg  v.  Harbour^  287. 
Sec  AnoBsrKT  at  hxw^AUxandrie  v.  Saio^f,  327. 
See  Bnui  AXD  Hcfrm—Bice  v.  /teBii,  435. 
^0  SBKia¥r---Successum  of  Dacid,  730. 
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NEW  ORLEANS. 

1.  Assuming  that  the  tax  of  $250  assessed  against  crerj  person  who  boards  or 

rents  rooms  to  lewd  and  abandoned  women  is  iQ^al,  the  city  aulboriiies 
might  be  authorized  to  impose  a  penalty  upon  all  persons  who  should  set 
up  the  occapation  or  open  a  honse  of  the  description,  without  first  taking 
out  a  license.    This  would  be  a  mere  police  regulation. 

New  Orleans  v.  Costeflo,  37. 

2.  The  corporation,  however,  exceeds  its  powers  in  imposing  imprisonmeDt  of 

not  less  than  one  calendar  month,  by  the  ordinance  of  March  lOtb,  1857. 

Ibid, 

3.  Section  3d  of  the  ordinance  authorizing  a  prosecution  before  the  Recorder, 

does  not  violate  Article  103  of  the  Constitution.  Ibid. 

4.  The  fourth  section  of  the  ordinance  under  which  this  suit  is  instituted,  aa 

amended  by  the  first  section  of  the  ordinance  of  27th  of  March,  18o7, 
does  appear  to  violate  sections  103  and  105  of  the  Act  of  1856.  pp.  158, 
159.  Ibid. 

5.  The  ninety-second  section  of  the  Act  of  1855,  p.  144,  relative  to  crirna 

and  offences,  does  not  prevent  the  city  from  levying  a  tax  upon  boardio^ 
houses  kept  for  these  people,  provided  they  do  not  license  houses  of  this 
class.  Ibid. 

6.  A  proprietor  has  no  right  to  alter  the  elevation  of  the  banquette  before  his 

house  in  the  city  of  New  Orleans,  without  having  first  obtained  the  con- 
sent of  the  municipal  authorities.  Dudley  v.  Tdtorij  283. 

7.  Where  the  language  of  a  city  ordinance  is  ambiguous  and  susceptible  of 

two  different  significations,  one  of  which  is  against  law,  the  court  will  as- 
certain and  give  effect  to  the  intent  and  meaning  of  the  ordinance,  pro- 
vided the  same  be  not  contrary  to  law. 

Merriam  v.  New  Orleans^  318. 

8.  The  city  ordinance  which  declares  that  "  a  tax  of  sixty  dollars  shall  be  as- 

sessed and  collected  from  every  keeper  of  a  billiard  table,  tfie  w'lole  tax 
being  levied  on  each  and  every  billiard  table,''  was  intended  to  impose  a 
license  tax  upon  the  particular  calling  or  business  of  keeping  a  billiard 
table,  and  not  a  property  tax  upon  the  table  itself.  Ibid. 

9.  Such  a  tax  is  equal  and  uniform  upon  all  persons  engaged  in  that  kiod  of 

business.  Ibid. 

10.  The  city  of  New  Orleans  is  a  political  corporation  recognized  by  the  Con- 

stitution of  the  State,  to  which  the  Constitution  has  imparted  a  portion 
of  the  executive  and  judicial  functions  of  the  government. 

Hiestand  v.  New  Orleans^  330. 

11.  The  Common  Council  of  New  Orleans  is  within  the  sphere  of  its  ccnstito- 

tioual  and  legal  attributions,  a  Legislature ;  and  in  the  exercise  of  its 
power  in  relation  to  the  collection  of  taxes  due  to  the  city,  may  empower 
a  particular  individual  to  collect  the  same  for  a  fixed  compensation,  bat 
they  have  the  right  at  any  time  to  change,  modify,  or  repeal  a  resolution 
conferring  such  power,  with  the  sole  condition,  that  the  city  shall  he  lia- 
ble for  any  compensation  earned  under  and  in  pursnance  of  the  resolatioo 
before  its  repeal.  Ibid. 
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12.  The  repeal  of  sach  a  resolution  is  not  the  violation  of  a  contract.     Ibid. 

13.  The  commission  of  five  per  cent,  under  the  Act  of  the  Legislature  of 
*        1852,  to  the  Assistant  City  Attorney,  upon  tax  bills  collected  by  suit,  is 

due  to  the  officer  who  obtains  the  judgment,  and  not  to  the  one  who  col- 
lects the  amount  of  it.  Ibid, 

14.  The  law  of  hiring  personal  services  for  a  term,  has  no  application  to  such 

dealing  between  parties ;  if  any  contract  would  be  thereby  created,  it 
would  be  the  contract  of  mandate,  and  revocable  at  the  will  of  the  prin- 
cipal.   C.  0.  2997.  Ibid. 

15.  The  city,  as  a  corporation,  has  control  over  the  public  places  and  highways 

within  its  bounds,  and  it  is  the  province  of  the  corporation,  and  not  of  a 
judicial  tribunal,  to  determine  what  improvements  shall  be  made  in  the 
streets  and  canals  of  the  city. 

Inhabitants  of  Melpomene  street  v.  New  Orleans^  452. 

16.  The  streets  of  an  incorporated  city  are  destined  for  public  use,  but  not  for 

a  particular  mode  of  public  use.  Brown  v.  Duplessis^  842. 

17.  The  city  of  New  Orleans  has  the  right  to  sell  the  right  of  way  in  the  streets 

to  private  individuals,  for  a  specified  time,  with  the  privilege  of  laying  rails 
and  running  horse  cars  over  them,  according  to  a  tariff  to  be  fixed  by 
the  Common  Council ;  this  right  is  conferred  upon  the  city  by  the  Act 
incorporating  it,  and  upon  all  incorporated  cities  or  towns  in  the  State, 
by  the  Act  of  1855,  relative  to  the  organization  of  corporations  for  works 
of  public  improvement.  Ibid. 

Soe  ArPKAL— A>io  Orleans  v.  BoudrOy  303i 
Sco  Taxeb,  tc.j-~New  Orltaru  v.  Hartj  803. 

NEW  TRIAL. 

1.  Where  by  due  diligence  it  might  have  been  discovered  that  a  witness  in  the 
case,  who  had  been  examined  on  his  voir  dire  and  had  testified  that  he  had 
no  interest,  was  security  for  the  costs,  a  new  trial  will  not  be  granted  on 
the  ground  of  such  discovery  being  made  after  the  trial. 

Chiappella  v.  Brown,  189. 

NOVATION. 

1.  Novation  does  not  take  place  unless  by  the  terms  of  the  agreement,  or  a 

full  discharge  of  the  original  debt.  Gaih  v.  Schr.  Osceola,  54. 

2.  A  debt  is  not  novated  by  a  check  on  a  bank  given  in  payment  of  it. 

Bordelon  v.  Weymouth,  93. 

3.  The  assumption  of  a  debt  by  a  new  firm  succeeding  to  the  business  of  one 

that  has  been  dissolved,  the  transfer  of  the  debt  to  the  books  of  the  new 
firm,  and  the  assent  of  the  creditor  to  the  arrangement,  will  not  novate 
the  debt  without  an  express  agreement  to  discharge  the  original  debtor. 

Carriere  v.  Labiche,  211. 

4.  The  substitution  of  a  new  lessee  to  the  old  one,  accompanied  by  the  dis- 

charge of  the  latter,  is  a  novation,  under  the  second  section  of  Art.  2185 
C.  C.  Vignie  v.  Gouaux,  344. 

5.  When  a  party  takes  accounts  from  his  debtor  to  be  credited  if  collected, 

otherwise  to  be  returned,  with  full  power  to  settle  them  in  any  manner  he 
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NOVATION,  (Ctmtinucd). 

can,  taking  a  note  on  time  for  an  account,  it  operates  no  novation  and  no 
payment.  Locke  v.  Mackinson,  361. 

6.  In  a  transaction  by  which  a  draft  is  substituted  in  the  place  of  a  note,  to 
constitute  novation  of  the  debt,  it  must  be  established  clearly  that  it  was 
the  intention  of  the  parties  that  thu  draft  should  be  taken  in  absolate 
payment  of  the  note.  Helme  v.  MiddlHon,  484. 

See  Pritilxgk— Sifooesston  <tf  Kercketfol,  457. 

OFFICE  AND  OFFICER. 

1.  The  Treasurer  of  the  State  is  not  vested  with  the  same  powers  as  the  Au- 

ditor to  audit,  adjust  and  settle  claims  against  the  State.  He  canoot  re- 
fuse to  pay  a  warrant  drawn  upon  him  in  a  legal  form  by  the  Auditor,  if 
there  are  funds  in  the  treasury  appropriated  by  law  for  the  purpose  spe- 
ciOed  in  the  warrant.  HommerUh  v.  Hunter,  225. 

2.  The  writ  of  mandamus  is  the  proper  remedy  to  be  exercised  by  the  holder 

of  a  warrant  drawn  by  the  Auditor  on  the  Treasurer,  to  enforce  the  pe^ 
formance  of  the  duty  imposed  by  law  on  the  latter  officer.  Ibid. 

3.  A  party  cannot  recover  from  a  Notary  Public,  for  having  n^lected  to  pro- 

test a  note  legally,  when,  by  his  own  laches,  he  has  put  it  out  of  his 
power  to  subrogate  the  Notary  to  his  rights  as  they  existed  at  the  date  of 
protest.  *  Emmerling  v.  Graham,  389. 

'See  CitnaxAL  L.\ir — ^ate  v.  Hunter^  71. 
See  Nkw  Okj  ^Ays—Tiiextand  v.  Xew  Orlaaiu,  330. 
See  EviDKXCS— .SsmjMcm  v.  JVoblc,  847. 
See  Lnrnxa  asd  Hiring— TWi^/y  v.  Clarkj  503. 
See  Taibs,  &c.— .Vw  Orlecms  v.  HaH,  803. 

OVERSEER. 

Soo  CoivrRACis— f  enee  v.  MayJLdd,  00. 

PARENT  AND  CHILD. 

1.  The  reputed  father  of  a  child,  who  has  introduced  the  mother  as  his  wife 
and  the  child  as  his  son,  will  not  be  permitted  afterwards  to  bastardin 
such  issue.  Green  v.  Green,  39. 

PARTITION. 

1.  The  father,  although  he  has  not  been  confirmed  as  tutor  of  his  minor  chil- 

dren, may  provoke  a  partition  between  himself  and  his  minor  children, 
by  the  appointment  of  a  curator  ad  hoc  to  the  minor,  under  Art  116  of 
the  Code  of  Practice.  ShaffH  v.  Jackson,  154. 

2.  The  inventory  of  the  property  to  be  divided,  may  be  made  after  the  sale  is 

ordered.  ihid. 

3.  Where  minors  arc  sued  for  a  partition,  a  family  meeting  is  not  necessary  to 

authorize  the  suit,  or  to  fix  the  terms  of  sale,  and  it  is  not  necessary  the 
property  should  sell  for  its  appraised  value  to  make  the  sale  valid. 

Ihid. 

4.  A  motion  to  dismiss  an  opposition  filed  to  an  act  of  partition  is  not  in  the 

nature  of  an  exception,  which  admits  the  allegations  contained  in  a  ped- 
tiOD,  and  does  not  dispense  with  proof  on  the  part  of  the  opponent 

Morris  v.  Harrell,  185. 
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PARTITION  [Continued). 
6.  An  agreement  in  the  act  of  partition,  that  the  same  shall  be  irrevocable,  is, 
in  the  absence  of  proof  of  error  or  fraud,  binding  on  the  parties  to  it. 

Ibid, 

See  Salb,  JxrDiciAL—Hache  v.  Ayraudj  178. 
See  Plkadixg — Mavor  v.  Amtant,  181. 
See  Wills— W*«rv.  Ory,  637. 
Soo  VAKixKRaaif—King  v.  Wcuielle,  740. 

PARTNERSHrP. 

1.  The  heirs  of  a  deceased  partner  are  not  bound  by  the  rigid  rules  as  to  no- 

tice of  dissolution  of  the  partnership  applicable  to  the  withdrawal  of  a 
partner  from  the  firm,  who  would  still  be  liable  if  he  permitted  his  name 
to  remain  in  the  partnership.  Price  v.  Matthews,  11. 

2.  The  continuance  of  the  dccca.sed  partner's  name,  as  part  of  the  firm  name, 

is  not  of  itself  a  cause  of  continuing  liability  on  the  part  of  the  heire. 

Ibid, 

3.  A  partner  cannot  obtain  judgment  against  his  copartners  for  a  debt  due 

him  by  the  partnership,  when  it  is  shown  that  the  partnership  accounts 
are  unsettled,  and  that  the  judgment  asked  for  will  not  have  the  effect  of 
a  final  liquidation  of  the  partnership  affairs.      Austin  v.  Vaughan,  43. 

4.  The  interest  of  a  partner  in  a  particular  thing  or  piece  of  property  belong- 

ing to  the  partnership,  cannot  be  seized  for  his  individual  debt,  but  the 
whole  share  or  interest  of  the  indebted  partner  in  the  partnership  may 
be  seized  and  sold  subject  to  the  payment  of  the  partnership  debt.  This 
rule  applies  to  a  particular  partnership,  and  is  the  same  rule  laid  down  as 
applicable  to  commercial  partnerships  in  the  case  of  Smith  v.  McMickent 
3  An.  322.  Pittman  v.  Robichcau,  108. 

5.  Where  a  particular  item  of  an  account  claimed  by  the  defendant  in  a  suit 

for  the  liquidation  of  a  partnership  is  not  fully  sustained  by  the  evidence, 
a  judgment  will  be  rendered  in  favor  of  plaintiff,  as  in  case  of  nonsuit, 
upon  that  particular  claim.  McMichael  v.  Raoid,  307. 

6.  The  natural  tutor  who  supervises  the  interest  of  his  minor  child  in  the  liqui- 

dation of  a  partnership  of  which  the  deceased  mother  of  the  minor  was  a 
partner,  cannot  claim  for  services  rendered  the  partnership ;  he  has  only 
a  claim  against  his  ward  in  his  account  of  tutorship.  Ibid, 

7.  Where  a  party  purchases  an  interest  in  a  commercial  house,  entitling  him 

"  to  an  equal  undivided  one-third  interest  and  ownership,  and  to  all  stock 
of  merchandize,  bills  receivable,  and  debts  in  book  accounts  on  hand,  due 
or  owing  to  the  firm  on  a  given  day,  (over  and  above  the  payment  of  the 
liabilities  of  said  firm,)"  he  is  responsible  for  the  debts  of  the  house  exist- 
ing at  the  time  of  purchase.     C.  C.  2782.  Hughes  v.  iValdo,  348. 

8.  The  phrase  "  over  and  above  their  liabilities"  does  not  exclude  responsi- 

bility from  those  liabilities.  Ibid, 

9.  In  order  to  establish  that  a  commercial  partnership  is  not  bound  by  the  act 

of  one  of  the  partners,  in  any  particular  matter,  it  is  necessary  expressly 
to  deny  his  authority^  and  to  disclose  by  evidence,  the  nature  of  their  com- 
mercial business.  Vienne  v,  Harris,  382, 
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10.  The  surviving  partner  who  liquidates  the  concern,  is  not  entitled  to  a  judg- 

ment for  any  apparent  balance  in  his  favor,  until  he  shows  a  full  and  en- 
tire settlement  of  the  partnership  affairs.        Succession  of  Powell,  425. 

11.  The  ordinary  partnership  creditors  of  the  owners  of  a  steamboat  hare  bo 

right  to  be  paid  by  preference  to  the  individual  creditors,  out  of  the  pro- 
ceeds of  the  boat,  whether  these  proceeds  result  from  sales  or  baye  been 
received  on  policies  of  insurance.  Whipple  v.  Htll,  437. 

12.  The  liability  of  a  partner  to  a  third  person  is  not  increased  by  the  fact,  that 

an  individual  debt  of  his  has  been  assumed  by  the  partnership  of  whidi 
he  is  a  member.  Bogereati  v.  Gueringer,  478. 

13.  A  partner  cannot  be  made  liable  on  a  note  endorsed  by  his  co-partner  with 

the  social  name,  after  the  dissolution  of  the  partnership,  unless  it  is  showo 
that  he  was  benefited  by  the  transaction,  or  authorized  the  eodorsemest 

Ibtd. 

14.  Under  the  operation  of  Articles  2203  and  2204  of  the  Civil  Code,  com- 

pensation does  not  take  place  between  partnership  and  individual  debts. 

Key  V.  Boi,  497. 

15.  During  the  existence  of  the  partnership,  suit  must  be  brought  against  the 

firm,  and  not  against  individual  partners.  Ibid. 

16.  An  exception  to  this  rule  has  been  recognized  in  the  case  of  a  Looisiaitt 

creditor,  attaching  the  interest  of  a  non-resident  debtor  in  property  belong- 
ing to  a  foreign  firm,  of  which  he  was  a  member,  for  a  debt  due  by  him 
individually.  Rid. 

17.  A  community  of  profits  is  the  criterion  by  which  to  determine  the  contract 

of  partnership ;  but  to  render  a  party  liable  as  a  partner,  he  most  share 
in  the  profits  as  principal,  and  not  as  a  mere  agent,  factor  or  servant. 

Hallet  V.  De^n,  529. 

18.  When  a  suit  is  brought  by  the  heir  of  one  of  the  members  of  a  partnership 

against  the  heirs  of  the  other  member,  claiming  a  certain  sum,  and  ^'ving. 
in  his  petition,  a  detailed  statement  of  the  property  belonging  to  the 
partnership,  and  of  its  annual  revenues — Held :  That  if  plaintiff  has  my 
right  to  the  property  described  in  his  petition,  and  is.  therefore,  entitled 
to  an  account  from  the  heirs  of  the  surviving  partner,  his  right,  and  ik 
rendition  of  an  account  of  the  partnership  affairs,  can  be  determined  in 
such  a  form  of  action  as  well  as  any  other.  Held:  That  such  a  suit  is  Id 
the  nature  of  an  action  for  the  settlement  of  partnership  affairs,  and  a 
partition  and  division  of  the  partnership  effects. 

Atkinson  v.  Rogers,  633. 

19.  A  law  partnership  is  an  ordinary  one,  and  the  partners  are  bound  jolntJr, 

and  not  in  solido.  Dyer  v.  Dretc,  657. 

20.  The  liquidating  partner  of  a  commercial  firm  may  sue  in  his  own  name  by 

representing  the  claim  sued  on  as  arising  out  of  the  business  of  the  late 
firm,  so  as  not  to  deprive  the  defendant  of  any  means  of  defence  to  whirh 
lie  would  be  entitled  in  a  snit  in  the  name  of  all  the  partners. 

White  V,  Jam.  ^91. 


21.  The  liquidating  partner,  to  whom  the  assets  have  been  assigned,  cannot,  by 
a  release  in  favor  of  his  late  partner,  render  him  a  competent  witness  in 
his  favor.  Ihid. 

^  22.  In  the  absence  of  any  allegation  or  proof  of  fraud,  the  acknowledgment  of 

3  payment  and  release  of  a  partnership  debt  by  one  of  the  partners,  by  an 

[t  act  under  private  signature,  during  the  existence  of  the  partnership,  will 

be  binding  on  the  liquidating  partner.  Ibid. 

^  23.  The  action  of  one  partner,  or  his  representative,  against  the  other  partner, 

^  for  an  account,  is  prescribed  in  ten  years  after  the  dissolution  of  the  part- 

nership.   The  amendment  of  a  petition  for  an  account  by  praying  for  a 
partition  of  property  held  in  common  between  the  partners,  is  allowable. 
'*  -King  V.  Wartelley  740. 

'  24.  The  meaning  of  Article  2861  of  the  Civil  Code  is,  that  the  rules  of  par- 

tition among  heirs,  apply  to  partitions  among  partners  ;  not  that  the  rules 
governing  the  action  of  partition  among  heirs,  apply  to  all  actions  which 
may  be  exercised  by  one  partner  against  another.  Ibidy 

^''  25.  When  the  action  is  one  for  partition  of  property,  and  the  liquidation  of 

'  partnership  affairs,  the  settlement  of  the  accounts  being  an  incident  to 

c.  the  partition,  the  prescription  of  thirty  years  only  is  applicable  to  the 

case.  Ibid. 

^.  20.  Suit  being  brought  against  R.  F.  and  C.  PT.,  as  composing  the  commercial 

^  firm  of  R.  F.  d&  Co.y  and  the  petition  and  citation  served  on  R.  F.  alone— 

Held  :  That  the  service  of  citation  was  sufficient  as  to  both  partiners. 

Kearney  v.  Fenner,  870. 
27.  Where  the  name  of  one  of  the  partners,  who  is  sued  on  a  note  of  the  firm, 
^  docs  not  appear  either  in  the  firm  name  or  in  the  return  of  citation,  the 

fact  of  his  being  a  partner  must  be  proved,  to  entitle  the  plaintiff  to  con- 
''  firm  the  judgment  by  default  against  him.  Ibid. 

V 

8ee  Appeal— .Slate  v.  Judge,  240. 
,  See  CoxFucr  of  Laws— 5cotf  v.  Bogari,  261. 

Pee  PKAcncK— 7by/or  v.  Hancock,  693. 

See  Bills  and  Notkb— S*-//  v.  Ma$*ey,  831. 
f  IMme.  V.  Midilldtm,  484. 

:  .'^eo  VRAcncK— Ridge  v.  AUcr,  806. 

PARTY  WALL. 

1.  A  party  who  exercises  his  right  of  making  a  wall,  one  in  common,  cannot 
resist  the  demand  of  his  neighbor  who  erected  the  same,  for  one-half  of 
its  value,  although  he  may  have  a  claiih  to  the  soil  upon  which  more  than 
one-half  of  the  wall  was  built.  Davis  v.  GraUlie,  338. 

PAYMENT. 

1.  The  deposit  of  the  money  in  court,  after  the  institution  of  a  suit  on  a  note, 

is  not  a  payment  of  the_]note  to  the  creditor  or  to  any  one  authorized  to 
receive  it  for  him.  Alexandrie  v.  Salcrij,  327. 

2.  A  natural  obligation  is  a  valid  consideration  for  payment,  and  bars  a  de- 

mand for  repetition.  Bowers  v.  Hale,  41 9. 

See  Nov.vTinx — Jjockcw  Markm«.rt.  :J61. 
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PILOTS. 

1.  No  preexisting  commission  of  Branch  Pilot  for  the  port  of  New  Orlc«is» 

is  vacated  by  the  Act  of  the  15th  of  March,  1857,  entitled  *•  an  Act  rda- 
tive  to  Pilots,"  uniil  the  Governor  has  complied  with  the  provision  of  the 
second  section  of  the  Act,  and  fixed,  by  proclamation,  the  nomber  of  Pi« 
lots  for  the  port  o(  New  Orleans,  and  appointed  the  nnmber  so  fixed,  from 
among  the  commissioned  Branch  Pilots,  as  required  by  the  Act 

Williams  v.  Paywn,  1. 

2.  Section  15  th  of  this  Act  is  declared  anconstitutional,  as  it  relates  tou 

object  not  expressed  in  the  title.  Ibid. 

PLEADING. 

1.  Where  plaintiffs  bring  a  petitory  action  to  recover  a  slave,  ailing  thit 

their  right  of  property  in  the  slave  was  derived  by  inheritance  from  their 
mother,  and  subsequently  attempt  to  amend  their  petition  by  demandmg 
in  the  alternative,  if  the  court  should  be  of  opinion  that  the  slave  was  the 
community  property  of  their  father  and  mother,  that  they  be  decreed  to 
be  the  owners  of  one-half  of  the  slave  claimed,  and  at  the  same  time  ex- 
pressly adhere  to  their  original  demand — Held :  That  the  two  demands 
are  inconsistent,  and  that  the  District  Court  did  not  err  in  rejecting  the 
alternative  demand.  Wood  v.  HarrdU  61. 

2.  In  a  petitory  action,  if  the  title  set  up  by  defendant  has  a  comnion  origio 

with  that  of  the  plaintiff,  the  defendant  cannot  allege  the  nullity  of  plain- 
tiff's title.  Loyd  v.  Mortet,  107. 

3.  The  cumulation  of  a  demand  for  the  partition  of  succession  property  wiih  s 

demand  for  the  partition  of  property  held  in  common,  where  there  is  no 
privity  of  estate  between  all  the  parties,  plaintiffs  and  defendants,  is  not 
authorized  by  the  rules  of  pleading.  Mavor  v.  ArmanU  181. 

4.  An  amendment  should  be  presented  before  going  into  trial. 

Cohn  V  Levy,  355. 

5.  An  exception  taken  by  a  defendant  to  a  petition,  on  the  ground  that  his 

name  has  been  incorrectly  stated,  will  be  regarded  as  frivolous,  when  his 
true  name  is  not  disclosed.  Broadwell  v.  KeUy,  456. 

6.  A  frivolous  exception  cannot  prevent  a  cause  from  being  put  at  issue,  when 

an  answer  has  been  filed  with  the  exception.  Ibid. 

See  CoBPOfunosB^Bennett  v.  New  OrleauUj  120. 

PLEDGE. 

1.  In  the  contract  of  pledge,  the  mention  of  the  amount  of  the  debt  intended 

to  be  secured,  required  by  Article  3125  of  the  Civil  Code,  is  in  no  sense  a 
formality.  It  is  essential  to  the  contract,  and  as  such  not  abolished  bj 
section  2d  of  the  Act  of  1855,  relative  to  pledges. 

Caier  v.  Merrdl,  375. 

2.  A  broker  to  whom  a  note  was  given  to  sell,  being  in  lawful  possession  of  it 

has  the  right  to  pledge  it.  Dix  v.  TuUy,  456. 

3.  The  pledgee  of  the  note  has  the  right  to  demand  and  receive  the  money  dne 

ou  it,  and  to  sue  for  it  in  his  own  name.  Ibid. 
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POUCE  JURY. 
1.  There  can  be  no  vested  interest  in  any  inhabitant  in  the  public  highways  and 
bridges,  as  that  also  would  imply  a  right  to  control  the  action  of  the  Po- 
lice Jury.    Citizens  are  subject  to  the  legal  ordinances  of  the  Police  Jury 
as  they  are  to  the  laws.  Stewart  v.  Police  Juryy  69. 

POSSESSION. 

1.  A  person  in  possession  under  the  first  recorded  title  in  the  parish  where  the 

land  is  situated,  must  be  quieted  in  his  possession,  unless  the  claimant 
have  a  superior  title.  Purse  v.  Blunts  345. 

2.  Possession  under  an  act  of  sale  not  recorded,  is  not  sufficient  notice  to  credi- 

tors and  subsequent  purchasers,  to  defeat  the  operation  of  the  registry 
laws.  Moore  v.  Jourdan,  414. 

See  PRAcncB— -irroMimia  v.  Durdl,  840 

PRACTICE. 

1.  A  judgment  by  default  having  been  duly  confirmed,  and  the  judgment  signed 

after  the  lapse  of  three  judicial  days,  the  defendant  took  a  rule  on  the 
plaintiff  to  set  aside  the  judgment,  on  the  ground  that  an  answer  had  been 
filed  after  the  submission  of  the  cause  and  before  its  decision,  which  rule 
was  made  absolute  and  a  new  trial  granted.  Held:  That  the  plaintifif  not 
having  appealed  from  the  judgment  on  the  rule,  it  could  not  be  revised  on 
the  appeal  taken  by 'the  plaintifif  from  a  subsequent  judgment  in  favor  of 
defendant  Noland  v.  BemisSy  49. 

2.  Where  a  total  want  of  consideration  is  alleged  to  avoid  an  act,  and  only  a 

partial  want  of  consideration  is  shown  by  the  evidence,  without  any  ten- 
der of  restitution  of  what  was  received,  the  plaintifif  will  be  nonsuited. 

Van  Wick  v.  Rist,  56. 

3.  He  who  seeks  equity,  must  do  equity.  Ibid. 

4.  The  practice  of  introducing  all  the  mortuaria  of  a  succession  in  mass,  when 

it  is  only  intended  to  prove  a  fact  or  a  date,  is  abusive,  inasmuch  as  it  is 
calculated  to  create  unnecessary  costs,  and  to  confuse  the  issues. 

Succession  of  Broom,  67. 
'    5.  Where  a  cross-interrogatory  which  is  pertinent  and  material  has  not  been 
answered,  the  deposition  should  be  excluded. 

NicJiolsmi  V.  Desobry,  81. 

6.  The  party  taking  the  deposition  can  always  protect  himself  from  surprise 

by  taking  the  rule,  or  filing  the  notice  allowed  by  the  1 7th  section  of  the 
Act  of  1839,  which  embraces  objections  of  this  character.  Ibid, 

7.  If  the  cross-interrogatory  which  is  not  answered  is  not  relevant,  the  deposi- 

tion should  not  be  excluded.  Ibid, 

8.  Where  the  damages  claimed  are  the  consequence  of  the  defective  execution 

of  the  contract,  no  formal  putting  in  default  is  necessary.  Ibid, 

9.  It  is  not  necessary  that  the  defendant  in  execution  should  be  made  a  party 

to  a  third  opposition  claiming  the  proceeds  of  a  sale  made  under  afi./a. 

Converse  v.  Hill,  89. 
10.  When  the  name  of  the  State  in  which  plaintifif  is  domiciled  is  alone  set  forth 
in  the  petition — Held :  That  it  is  a  sofiScient  compliaooe  with  Art  172  of 
the  Code  of  Practice.  Simpson  y.  Lombas,  103. 
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^11.  An  assignment  of  errors  in  the  Supreme  Coart,  under  ArL  897  of  the  Code 
of  Practice,  is  not  necessary  when  the  case  was  decided  in  the  court  bdow 
on  an  exception  to  the  sufficiency  of  the  plaintiff's  petition. 

Hiestand  v.  New  Orleans,  137. 

12.  The  plaintiff  is  not  bound  to  administer  proof  of  the  allegations  of  his  peti^ 

tion  which  are  not  denied  by  the  answer.  Bnd. 

13.  The  general  rule  is,  that  the  defendant  must  be  sued  at  the  place  of  hU 

domicil  or  usual  residence,  and  a  suit  for  freedom  has  not  been  made  bj 
the  lawgiver  an  exception  to  this  rule.  Logan  y.  Ritkman,  300. 

14.  An  affidavit  for  a  continuance  is  insufficient  when  it  does  not  disdoae  tbe 

name  of  any  witness,  by  whom  it  is  expected  to  prove  any  particular  fict 
or  facts,  and  does  not  state  within  what  time  the  party  expects  to  obtiin 
the  testimony  of  his  witnesses.  Barren  v.  MertenSf  306. 

15.  In  cases  where  it  is  admissible  to  dispense  with  personal  service  of  a  notice, 

the  notice  ought  in  general  to  be  served  in  the  form  required  for  dtatioos 
and  other  analogous  proceedings.  McDermott  v.  Cannon^  313. 

16.  A  surety  on  a  sequestration  bond  cannot  be  proceeded  against  by  role  or 

on  motion.  Sharp  v.  Bright,  390. 

17.  The  failure  on  the  part  of  a  surety,  against  whom  a  rule  has  been  taken,  to 

answer  the  rule,  cannot  be  construed  as  a  waiver  of  his  right  to  except  to 
such  proceedmgs.  M. 

18.  Where  a  third  opposition  has  been  notified  to  the  Sheriff,  only  after  projw- 

ty  has  been  seized,  sold,  and  the  proceeds  distributed  among  the  judgmoit 
creditors,  the  third  opponent's  privUege  will  not  entitle  him  to  be  paid 
out  of  the  proceeds  of  the  sale  thus  judicially  made. 

Lyons  v.  McRae,  423. 

19.  The  judgment  of  the  lower  court  was  not  reversed,  because  the  Judge  re- 

fused to  compel  experts  to  report  after  the  expiration  of  the  time  ap- 
pointed for  ihcm  to  report  In  a  case  of  this  kind,  it  was  a  matter  of 
discretion  with  the  Judge  whether  he  would  do  so,  or  leave  the  partka  to 
the  benefit  of  the  testimony  of  the  experts  before  the  jury. 

Scuddy  V.  Shaffer,  569. 

20.  When  a  supplemental  petition  is  filed,  in  which  a  larger  amount  is  claimed 

than  was  demanded  in  the  origin^  petition,  such  amendment  is  material 
and  should  be  served  upon  the  defendant,  and  regularly  put  at  issQe ;  and 
when  this  is  not  done,  it  will  be  presumed  that  plaintiff  has  waited  or 
abandoned  it.  Clark  v.  Holbrook,  573. 

21.  Technical  objections  to  the  mode  of  proceeding  in  suits,  ought  to  be  urged 

before  judgment.  Datly  v,  Netemanf  580. 

22.  Where  the  property  has  been  attached  and  released  on  bond,  a  party  claim- 

ing the  property  attached  and  bonded  cannot  do  so  by  intervening  in  the 
suit  between  plaintiff  and  defendant ;  he  must  enforce  his  claim  to  the 
property  against  the  person  who  has  possession  of  it. 

WHght  V.  White,  583. 

23.  Where  a  suit  on  an  account  was  commenced  by  attachment  in  this  StaWi 

and  for  the  same  cause  of  action  was  at  the  same  time  carried  on  and 
prosecuted  to  final  judgment  in  the  courts  of  Mississippi — Held:  Tbat  tiic 
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judgment  thus  obtained  in  Mississippi  could  be  substituted  by  way  of 
amendment,  as  the  cause  of  action  in  the  Louisiana  court,  in  place  of  the 
account,  so  as  to  maintain  the  attachment.  Ibtd. 

24.  When,  after  issue  joined,  one  of  the  defendants  dies,  and  the  plaintiff  delays 

or  neglects  to  reviye  the  suit  against  his  representatives,  the  other  defen- 
dant cannot  have  the  suit  dismissed,  but  if  entitled  to  a  separate  trial, 
may  compel  the  plaintiff  to  try  the  case  as  &r  as  he  was  concerned. 

Whitfield  V.  Bryan,  600. 

25.  Where  by  an  evident  clerical  error,  a  difilarent  name  from  that  of  the  defen- 

dant in  the  suit  has  been  inserted  in  the  prayer  of  the  petition,  the  suit 
should  not  be  dismissed,  but  leave  granted  to  correct  the  error  by  an 
amendment  instanter.  Hickman  y.  Boggus,  609. 

26.  When  the  defendant  sets  up  in  his  answer  title  by  authentic  act,  to  the  pro- 

perty sued  for,  the  plaintiff  is  entitled  to  amend  his  petition,  by  putting  at 
issue  the  validity  of  such  title.  West  v.  Hickman,  610. 

27.  Where  in  a  suit  to  compel  the  defendant  to  render  an  account,  an  order  to 

file  the  account  has  been  made,  and  a  judgment  by  de&ult  taken  on  the 
petition  for  want  of  an  answer,  the  refusal  of  the  defendant  to  comply  with 
the  order,  although  a  good  ground  for  his  arrest  and  punishment,  for  con- 
tempt of  the  authority  of  the  court,  will  not  deprive  the  defendant  of  the 
right  to  file  his  account  at  any  time  before  the  judgment  by  de&ult  is 
made  final.  Ledoux  v.  Murray,  613. 

28.  A  citation  issued  and  signed  by  the  Parish  Recorder  in  his  official  capacity, 

instead  of  the  Clerk,  will  be  fatal  to  the  validity  of  any  judgment  which 
may  be  rendered  against  the  party  on  whom  it  was  served. 

Anderson  v.  Joiiett,  614. 

29.  Creditors  having  iDdividually  the  right  to  institute  the  revocatory  action, 

they  may  be  joined  as  plaintiffs  to  the  same  suit,  to  have  a  fraudulent  or 
simulated  conveyance  made  by  their  common  debtor  annulled. 

Williams  v.  Hawthorn,  615. 

30.  In  a  revocatory  action,  all  persons  charged  with  colluding  for  the  purpose 

of  defrauding  the  plaintififo,  may  be  joined  as  defendants.  Ibid, 

31.  When  the  defendant,  in  a  petitory  action,  prays  for  oyer  of  the  title  papers 

under  which  plaintiff  claims,  the  plaintiff  is  bound  to  file  them  on  the  day 
fixed  by  the  order  of  the  court,  under  the  penalty  of  a  dismissal  of  the 
suit.  Maillon  v.  Boyce,  621. 

32.  An  order  of  survey  will  not  withdraw  a  case  from  the  consideration  of  the 

court  during  the  delay  fixed  for  the  return  of  the  survey,  as  in  case  of  an 
order  of  continuance.  Jbid, 

33.  The  State  cannot  be  sued  indirectly  by  way  of  a  reconventional  demand  set 

up  in  the  defendant's  answer.  State  v.  Leckie,  636. 

34.  Where  a  suit  is  improperly  brought  against  the  beneficiary  heir  as  such,  for 

a  debt  of  the  succession,  and  is  dismissed  on  the  exception  of  the  heir, 
leave  should  be  granted  to  the  plaintiff  to  amend,  by  making  the  proper 
parties.  State  v.  Leckie,  641.      ^  t 
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46.  An  opposition  to  the  report  of  auditors  mnst  specially  mention  the  items  of 

credit  objected  to.  King  v.  Wartelhj  740. 

47.  A  motion  made  to  order  the  plaintiff  to  make  a  choice  of  liis  cause  of  action, 

and  declare  whether  he  sues  on  a  contract,  or  a  quantum  meruit,  is  in  its 
nature  dilatory  and  can  only  be  made  in  limine  litis, 

Gribble  v.  McKleioy,  793. 

48.  District  Courts  cannot  dissolve  attachments  issued  by  Justices  of  the  Peace, 

except  on  appeal.  Shiffy,  Carprette,  801. 

49.  When  a  party  has  a  claim  exceeding  in  amount  the  jurisdiction  of  a  Justif^e 

of  the  Peace,  and  bearing  a  privilege  upon  property  attached  by  another 
party  in  a  Justice's  Court,  his  remedy  is  by  a  suit  in  the  District  Court, 
claiming  his  privilege  and  enjoining  the  officer  having  the  writ  of  attach- 
ment issued  by  the  Justice  from  proceeding  with  its  execution,  and  paying 
oyer  the  proceeds  to  the  attaching  creditor ;  or  by  a  rule  taken  upon  the 
attaching  creditor,  to  show  cause  why  he  should  not  be  paid  by  preference 
out  of  the  proceeds  of  the  sale  of  the  property  attached.  Ibid. 

50.  A  bill  of  exceptions  to  the  refusal  of  the  Judge  to  grant  a  trial  by  jury, 

cannot  be  noticed  when  it  contains  neither  the  reasons  of  the  Judge  for 
his  refusal,  nor  the  grounds  on  which  the  ruling  was  excepted  to. 

Davis  v.  Millaudon,  808. 

51 .  When  on  the  trial  a  party  is  taken  by  surprise,  by  the  introduction  of  evi- 

dence legally  admissible,  to  establish  facts  not  disclosed  by  the  pleadings, 
he  has  a  right  to  a  continuance  on  a  proper  showing.  Ibid. 

52.  AVhere  several  parties  claim  a  sum  of  money,  to  which  the  party  in  posses- 

sion of  the  money  does  not  assert  any  right,  the  court  may  order  the  mo- 
ney to  be  deposited  in  the  hands  of  the  Clerk  of  the  court,  until  the  respec- 
tive rights  of  all  the  claimants  are  adjudicated  upon. 

Succession  of  Thompson,  810. 

53.  Wliere  an  exception  is  filed  with  an  answer  to  the  merits,  what  is  admitted 

by  the  exception  for  the  purpose  of  testing  the  plaintiff's  petition,  may  be 
denied  by  the  answer,  and  if  the  exception  be  overruled,  final  judgment 
can  only  be  rendered  after  a  regular  trial  on  the  merits. 

State  v.  Crescent  M.  Ins.  Co.,  825. 

54.  Where  an  exception  to  the  petition  in  an  action  of  jactitation,  on  the  ground 

that  the  plaintiff  was  not  in  possession  of  the  land,  filed  in  limine  litis,  had 
been  dismissed  by  the  court,  previously  to  the  empanneling  of  the  jury 
— Held :  That  the  question  of  possession  was  not  before  the  jury  for  deci- 
sion. Arrowsmith  v.  Dwell,  849. 

55.  When  the  plaintiff  goes  to  trial  without  making  the  objection  that  issue  is 

not  joined  on  a  reconventional  demand,  he  cannot  make  objection  after- 
wards, supposing  even  it  is  necessary  to  join  issue  upon  a  demand  in  re- 
convention. Ibid. 

56.  Where  a  defendant  pleads  title  in  general  terms,  and  the  plaintiff  does  not 

require  that  the  title  should  be  set  forth  more  specifically,  nor  crave  oyer 
of  the  defendant's  titles  before  going  to  trial,  evidence  of  a  specific  title 
nfferod  by  the  defendant  cannot  be  objected  to.  Ibid. 
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57.  A  recoDventional  demand,  although  filed  at  the  same  time  with  the  answer, 

and  in  the  same  paper,  is  not  a  part  of  the  answer. 

Potoell  V.  Graves,  860. 

58.  The  Article  2700  of  the  Civil  Code,  declaring  that  jadicial  admSsdoDs  can- 

not be  divided,  does  not  apply  to  admissions  in  pleadings.  Bnd, 

59.  Where  the  defendant  has  set  up  a  reconventional  demand  and  neglects  to 

prosecute  it,  he  cannot  allege  as  error  that  the  judgment  of  the  court  be- 
low did  not  pass  upon  his  demand.  Ibid. 

60.  Under  the  prayer  for  general  relief  in  an  opposition  to  an  executor's  ac- 

count, and  upon  proof  received  without  objection,  the  court  may  reject  tiie 
executor's  charge  for  commissions,  although  the  opposition  itself  does  not 
present  such  an  issue.  Succession  af  Huglves,  863. 

61.  Where  a  defendant  is  sued  as  silent  partner  in  a  commercial  firm,  service  of 

citation  on  the  clerk  of  the  firm  is  not  sufficient      Ridge  v.  Alter,  866. 

62.  Where  there  is  no  proof  of  the  authorization  of  an  attorney  to  defend  a  suit, 

and  such  authorization  is  denied  on  oath  by  the  defendant  who  was  not 
legally  cited,  a  judgment  against  the  defendant  will  be  annulled.      Bnd. 

Seo  VinKwai—Roquat  v.  BmOin^  44. 
See  ArvrtKL—WhiUv.  Ckuewxee,  57. 
See  GAKXsBaMKrt^FreUten  v.  Andertany  05. 
Low  V.  Rrodor,  873. 
no$e  V.  Whaleyj  374. 
?««•  ATTACHMncT— ^tory  y.  Jonei,  73. 
itoe  MiNOBB— ifaulty  v.  Cntiar,  904. 
See  ExKCCTOKS  akd  ADMunsiRATOiBS— Xodthoj^  V.  ITaO,  273. 

LiMl  V.  CaOaUy  779 
See  ExEcrnox— Smofe  v.  PoQoni,  287. 
Seo  SuocnsoKB— «Sh»7yt  v.  CcMar,  336. 
See  IinsRROOATOBiSB— JTcfn^Mv.  Cbiuidl,  396. 
8ec  CoimucTB— IHiboit  v.  JTiguet,  427. 
Seo  Wills— Ztetlondet  t.  Neto  Orleans,  652. 
See  Mortgage— iSSotioy  v.  Chesenaidrej  567. 
See  TuTOiu,  kc—CdUUlMU  v.  Jbigotf,  623. 
Seo  ScGCUBiOKS— /brd  v.  Newcomer,  706. 
See  Sajx— McDonald  v.  Vaughan,  716. 

Davig  V.  MiOaudon,  868. 
See  Btlls  Ajn>  Sofna—OoOiru  v.  McDonald,  736. 
See  HusRAiTD  aitd  Wm— JRnxiron  y.  Rideau,  806. 
See  IsjvscnOK—Knabc  v.  Femal,  847. 
See  CoRTRACis— Proton  v.  Barle  Laura  Snow,  848. 
See  Taxes,  kc^New  Orleans  v.  FiA,  862. 
See  Bnxs  and  Nones  and  PAKTffKBsmp— iTeeinK^  v.  fhmer,  870. 

PRESCRIPTION. 

1.  A  defendant  pleading  prescription  may  be  interrogated,  as  to  any  acknowl- 

edgements or  promises  he  nmy  have  made,  before  prescription  has  been 
acquired.  Saunders  v.  Carroll,  27. 

2.  The  Act  of  1858,  which  provides  that  parol  evidence  shall  not  be  admitted 

to  prove  a  promise  to  pay  any  written  obligation  when  prescription  has 
already  nin,  but  that  in  all  such  cases  the  promise  to  pay  shall  be  proven 
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by  written  evidence,  is  an  Act  affecting  the  remedy,  and  most  be  held  to 
apply  only  to  the  proof  of  promises  made  sabseqnent  to  its  passage. 

Ibid. 

3.  The  action  of  a  judgment  creditor  of  the  husband  to  annul  a  judgment  of 

the  wife  against  the  husband,  on  the  ground  of  fraud,  is  prescribed  by  the 
lapse  of  one  year  from  the  date  of  the  wife's  judgment,  she  having  a  real 
demand.  Van  Wickle  v.  Garrett^  106. 

4.  The  reinscription  of  a  judgment  interrupts  prescription  against  the  hypo- 

thecary action  on  the  judgment.  Ibid. 

5.  The  prescription  of  sixty  days  against  ships  and  vessels,  has  reference  to 

the  time  of  asserting  the  privilege  by  suit.  The  right  of  privilege  is 
fixed  by  the  judgment.  Hunter  v.  Bell,  142. 

6.  Where  a  suit  is  brought  against  the  surety  who  is  bound  in  solido  with  the 

drawer  of  the  draft  for  its  payment,  prescription  is  thereby  interrupted  as 
to  the  principal  debtor  ;  it  will  commence  to  run  again  from  the  date  of 
the  judgment  against  the  surety.  Ricfiard  v.  Butman,  144. 

7.  Where  the  plaintiff  has  resided  out  of  the  State,  he  is  entitled  to  the  benefit 

of  the  double  term  of  prescription  up  to  the  date  of  the  promulgation 
of  the  Act  of  the  Legislature  in  1848,  placing  residents  and  non-residents 
on  the  same  footing  as  to  prescription.  Timmons  v.  White,  151. 

8.  A  credit  endorsed  on  a  bond  at  a  time  not  suspicious  by  an  officer  of  the 

bank  in  the  regular  discharge  of  his  duty,  is  sufficient  evidence  of  the  pay- 
ment to  interrupt  prescription.  Union  Bank  v.  Bradford,  159. 

9.  The  law  of  the  forum  governs  in  matters  of  prescription. 

Walworth  v.  Routh,  205. 

10.  The  statutes  of  limitations  of  the  other  States  are  engrafted  upon  our  law 

as  to  judgments  only  when  two  conditions  concur  :  1st,  where  the  judg- 
ment has  been  rendered  between  persons  who  reside  out  of  the  State,  and 
to  be  paid  out  of  the  State.  2dly,  where  the  defendant  removes  to  the 
State  of  Louisiana,  after  he  has  become  entitled  to  the  benefit  of  the  sta- 
tute of  limitations  of  the  place  where  the  judgment  was  rendered. 

Ibid. 

11 .  The  prescription  of  one  year  is  inapplicable  to  an  action  for  the  price  of 

wines  sold  in  casks  and  boxes  by  a  wholesale  dealer. 

Carriere  v.  Labiche,  211. 

12.  Prescription  against  an  action  for  the  recovery  of  money  collected  by  a 

Sheriff  under  a  writ  of/,  /a.,  will  only  commence  to  run  from  the  date 
of  the  demand  by  the  judgment  creditor,  and  non-payment  by  the  Sheriff. 

Fuqua  v.  Young,  216. 

13.  Those  who  possess  not  for  themselves,  but  in  the  name  of  another,  cannot 

change  the  nature  of  their  tenure  so  as  to  acquire  the  legal  possession 
which  is  the  basis  of  a  title  by  prescription.        Jackson  v.  Jones,  230, 

14.  An  action  for  the  recovery  of  money  loaned  is  prescribed  by  three  years. 

Bringier  v.  Gonkoky  274. 
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28.  Prescription  does  not  run  on  a  merchant's  accoant  for  advances  made  in 

the  shape  of  acceptances  of  drafts,  and  disbarsements  for  necessary  sup- 
plies, insurances,  freight,  &c.,  upon  each  separate  item  of  the  account,  but 
the  account  as  a  whole  is  prescribed  in  three  years. 

Andrew  v.  Keenanj  705. 

29.  In  regard  to  an  account  for  goods  sold,  by  the  terms  of  the  law,  each  item 

of  the  account  is  subject  to  its  own  prescription.  Ibid. 

30.  The  insufficiency  or  want  of  advertisement  in  a  Sheriff's  sale  is  an  informal- 

ity within  the  purview  of  the  Act  of  1834  (reenacted  in  1855),  and  un- 
der that  Act  is  prescribed  against  after  the  lapse  of  five  years  from  the 
date  of  the  sale.  Louaillier  v.  Casiille,  777. 

31.  The  possession  of  slaves  under  a  contract  of  hire  by  the  husband  in  his  life- 

time cannot  be  made  the  basis  of  a  prescriptive  title  in  the  wife,  who 
continued  in  possession  of  the  slaves  after  her  husband's  death,  and  claimed 
to  be  the  owner  of  them.  Calmes  v.  DwplarUier,  814. 

32.  A  purchaser  who  is  aware  of  the  defects  of  the  title  of  his  vendor,  cannot 
claim  the  benefit  of  the  prescription  of  ten  years.  Ibid, 

SCO  Salx,  Jvdioal— 2>u<iUee  v.  Blanchard^  97. 

Bdbart  v.  Brman^  597. 
Seo  Levers  axd  Road»— /n^^  v.  Police  Jury^  117  . 
Seo  RiDHiBmoN — Conutux  v.  Doirtmf  184. 
See  Novahox— ThyZor  v.  jSKnion,  851. 
See  CoKTRXcn—Nimmo  v.  Walker  ^  681. 

See  EzKCUTORS  and  Admzhistiutors— iS^uocenton  tf  McAlpin,  617 
See  lasoLVExcY,  kc — WaXUngy.  Hi$  Creditors ,  670. 
Seo  Pabtnkrship— ITifig  v.  WarteUe,  740. 
Soo  Taxes,  kc—New  OrUant  v.  Locke,  854. 
See  C0RFORATiO2(s— C.  <£  P.  H.  R.  R.  Co.  v.  BoMn,  810. 

PRINCIPAL  AND  AGENT. 

1.  A  mandate  is  gratuitous,  unless  there  has  been  a  contrary  stipulation. 

Succession  of  Rice,  317. 

2.  Where  a  party  permits  a  broker  1o  act  as  principal,  in  effecting  a  compro- 

mise with  his  debtor,  on  a  promissory  note,  and  is  notified  of  the  broker's 
act,  without  repudiating  his  authority  at  once,  he  is  bound  by  the  com- 
promise entered  into  between  the  debtor  and  broker. 

Barrikre  v.  Peydwud,  370. 

3.  The  agent  is  a  competent  witness  to  prove  acts  done  within  the  scope  of 

his  authority  ;  his  liability  for  damages  for  falsely  representing  himself  as 
agent,  is  an  objection  to  his  credibility.  Ibid, 

4.  Where  a  broker  or  agent  sells  a  note,  with  a  forged  endorsement  upon  it, 

without  disclosing  the  fact  of  his  agency,  or  the  name  of  his  principal,  he 
is  responsible  for  the  amount,  with  l^^l  interest,  which  was  paid  for  the 
note.  Parlange  v.  FaureSf  444. 

Sec  Partxkrhhip— ^o/M  y,  Betban,  529. 

See  DovATios^Giannoni  y.  Gunnjff  632. 

See  ¥iaacRimoy—Smilh  v.  Tbylor,  663. 

See  Bills  a!id  NoiB—C^mmif^  v.  Hanabrauchj  711. 
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1.  The  receipt  by  the  creditor  of  a  check  on  the  bank  for  the  baknce  due  \m 

it  being  nnderstood  that  the  drawer  of  the  check  had  theo  do  moiKj  ia 
the  bank,  but  would  deposit  money  within  two  or  three  dajB  to  meet  it, 
is  not  a  giving  of  time  to  the  debtor  which  will  discharge  his  surety. 

Bordelon  v.  Weymouikj  93. 

2.  A  general  and  indefinite  suretyship  extends  to  all  the  aocesBories  of  tbe 

principal  obligation  and  even  to  the  costs  of  suit.    G.  C.  3009. 

Scully  V.  Hatekins,  183. 

3.  Thc^obHgation'of  thesarety  on  an  administrator's  bond  can  be  enforad 

at  once  without  proceedings  against  the  estate  of  the  principal,  wbicb  b 
shown  to  be  insolvent  by  a  tableaa  of  distribution  £Qed  in  the  doe  eoone 
of  administration.  Succession  of  Lynch,  235. 

4.  The  surety  of  the  liquidator  appointed  to^administer  the  affairs  of  a  con- 

mercial  partnership  which  has  been  dissolved  by  the  death  of  one  of  the 
partners,  cannot  file  an  account  in  the  succession  of  such  deceased  put- 
ner,  of  the  administration  of  his  principal,  with  the  view  of  obtaining  bb 
discharge Jrom  liability  as  surety.  Sucuvion  of  Twibill,  645. 

5.  Where  the  tutor  was  bound  to  furnish  anoUier  surety,  in  the  place  of  ooe 

who  had  died  or  become  insolvent,  and  without  any  order  of  court,  vdain 
tarily  furnished  a  new  bond,  with  other  surety,  which  was  filed  and  ip- 
proved  by  the  Clerk  of  the  co\at— Held:  That  the  surety  on  the  ne» 
bond  was  bound,  although  it  was  not  executed  in  pursuance  of  any  onkr 
of  court  "  volenti  non  fit  injuria.'^  Elam  v.  Ban,  671. 

6.  The  stipulation  by  a  surety  on  a  promissory  note,  "that  the  holder  eball  ex- 

haust all  the  legal  remedies  against  the  drawer  of  the  note,  before  havinf 
recourse  upon  such  surety,  amounts  to  a  simple  reservation  of  the  riglitrf 
discussion,  and  has  no  other  effect  So  that  where  it  is  shown  that  tiie 
drawer  is  and^has  been'for'a  considerable  time  insolvent ;  that  he  has  left 
the  State  without  leaving  any  property,  and  that  it  is  impossible,  froa 
the  circumstances  of  the  case,  that  the  plaintiffs  could  make  anything  by 
proceeding  against  such  drawer,  an  actionjjy  the  holder  against  the  snre- 
ty  will  lie  immediately.  Sheldon  v.  Reynolds,  692. 

See  ATTAcaxsxT^Emanuel  v  Mann,  53. 

See  Appkai.— TTood  v.  Harrdl,  61. 

Seo  EXIG0T0R8  AiCD  ADMiNisnuTOBB — Ooode  T.  B^ord,  102. 

Soe  VfaacKonoy^Richard  v.  Butmanf  144. 

Bco  JuoGirB9rT — Lmx  v.  McOomaSj  201. 

Soe  Tdtobs,  Aic.-^Brmm  v.  Roberty  269. 

^tudiar.v.  BabitteaUj  764. 
Soo  Taxrs  ^.StaU  v.  Hampton,  670. 
"  "  726. 

Soo  PKAcncK—SUUe  v.  F\Mer,  726. 
Sec  Bonds— .State  v.  Badmj  783. 

PRIVILEGES. 
1.  A  creditor  whose  debt  has  been  secured  by  a  conveyance  of  property  <^* 
trustee,  with  authority  to  sell,  and  pay  the  debt,^  cannot  claim  soch  pro- 
perty as  owner ;  and  when  attached,  cannot  set  aside  the  attacbflifl'^ 
upon  giving  bond,  and  take  possession  of  it  during  the  pendency  of  tw 
litigation.  Hughes  v.  Klingender,  52. 
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2.  Such  a  conveyance  would  only  give  him  the  right  to  enforce^the  execution 

of  the  trust,  and  make  him  a  creditor  with  a  privUege.  Ibid. 

3.  The  privilege  granted  to  the  vendor  by  the  Article  3194  0.  P.  is  not  con- 

ditional, or  dependent  upon  the  solvency  or  insolvency  of  the  buyer ;  it  is 
positive,  without  condition  or  limitation,  as  long  as  the  property  sold  re- 
mains in  the  possession  of  the  purchaser.  Converse  v.  Hill,  89. 

4.  The  recording  of  the  proces  verbal  of  adjudication  of  work  to  be  done  on 

the  road  and  levee,  without  giving  the  name  of  the  proprietor  or  a  descrip- 
tion of  the  land,  will  not  create  a  privilege  on  the  land  on  which  such 
work  is  done.  Police  Jury  v.  Crosely,  164. 

5.  When  there  has  been  no  contract  of  letting  and  hiring  of  slaves,  a  privilege 

on  the  crop  raised  by  them  cannot  be  asserted. 

Bidand  v.  Provost y,  169. 

6.  A  draft  taken  in  part  payment  of  the  price  of  property  sold,  does  not  no- 

vate the  debt  so  as  to  cause  the  seller  to  lose  his  privilege  upon  the  pro- 
perty sold.  Succession  of  Kercheval,  457. 

7.  When  a  shipper  has  shipped  goods  to  his  fietctor  in  the  usual  coarse  of  busi- 

ness, and  has  sent  forward  with  the  shipment,  or  by  mail,  one  of  the  bills 
of  lading  consigning  the  goods  to  him,  the  shipper  cannot  destroy  the 
lien  and  privilege  that  the  factor  and  consignee  will  have  for  advances 
upon  the  goods,  by  transferring  other  bills  of  lading  to  secure  other  debts. 

Funkkouser  v.  Butcher,  494. 

8.  Where  cotton,  consigned  to  a  commercial  house,  had  been  sunk  and  dam- 

aged, and  reshipped,  the  party  reshipping  paying  the  freight  and  charges 
for  salvage,  and  consigning  it  to  another  house,  who  paid  the  charges  for 
freight  and  salvage,  the  original  consignees  refusing  to  pay  them,  on  the 
ground  that  they  were  exorbitant — Held :  That  where  there  is  no  evi- 
dence of  any  bad  faith  on  the  part  of  the  second  consignees,  or  of  a 
combination  to  commit  extortion  by  the  shippers,  the  consignees  were 
justifiable  in  paying  the  charges,  and  that  the  payment  of  such  charges 
should  be  considered  as  advances,  for  which  a  privilege  is  given  by  Art. 
3214  of  the  Civil  Code  and  the  statute  of  1841. 

Buchjanon  v.  Switzcr,  495. 

Soo  Y^mcamOK—nvnUr  v.  Bdl^  142. 
Sec  Im»>l\t!ncy— Jhmy  V.  Prmody^  221. 

McRm  v.  His  Crediton,  229. 
Sec  PRAcncs— XyofM  v.  McRfK^  423. 

PROHIBITION. 

1.  The  writ  of  prohibition  is  only  issued  to  a  court  which  takes  cognizance  ot 

a  cause  that  does  not  belong  to  it,  or  which  it  is  incompetent  to  decide. 

State  V.  Judge,  504. 

2.  llie  writ  should  not  be  issued  to  a  court  which  grants  an  order  of  seques- 

tration, only  as  a  conservatory  measure  to  insure  the  jurisdiction  of 
another  court  in  which  the  action  is  to  be  instituted.  Ibid. 

3.  To  maintain  an  application  for  a  writ  of  prohibition  there  must  be  a  clear 

usurpation  of  jurisdiction.  Ibid, 
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1.  The  decisions  of  the  liegister  and  Receiver  of  the  Land  Office,  and  otJ« 

federal  tribunals,  orf  questions  involving  the  conflict  of  titles  emanaiinp 
from  the  federal  government,  are  not  subject  to  the  revision  of  Sute 
Courts.  Ford  v.  Morancy,  77. 

2.  The  courts  can  look  behind  a  patent,  but  not  in  all  cas^;  and  ibe  gaienl 

rule,  that  nothing  perfects  the  title  to  public  lands,  but  a  patent,  is  ikk 
without  exceptions ;  it  has  been  held,  that  where  an  equitable  rigbt  ori- 
ginated before  the  date  of  the  patent,  whether  by  the  first  entry  or  other- 
wise, and  was  asserted,  such  right  might  be  examined  into.  Ibid. 

3.  It  cannot  be  objected  to  the  confirmation  of  a  land  claim  by  Act  of  Coogres, 

that  the  Commissioner  exceeded  his  powers  by  inquiring  into  and  report- 
ing upon  a  claim  not  embraced  in  the  instructions  of  Congress,  when  it 
appears  that  Congress,  notwithstanding,  accepted  the  report  and  coafinned 
the  claim.  Dutillel  v.  Blanchari,  97. 

4.  A  party  who  has  made  an  entry  of  public  land  under  a  pre^mptioD  Uv, 

and  obtained  the  Receiver's  receipt  for  the  purchase  money,  has  obtaioed 
an  equitable  right  which  cannot  be  defeated  by  a  patent  obtauied  throogk 
fraud  and  miiirepresentation.  Knox  v.  PvMmm,  123. 

5.  Where  the  Commissioner  of  the  Land  Office  was  induced  by  misrepresenii- 

tion  to  cancel  an  entry  so  made  and  to  order  the  land  to  be  entered « 
school  land,  under  a  warrant  presented  by  another  party — Hdd:  That  the 
patent  issued  under  the  last  entry  enured  to  the  benefit  of  the  party 
making  the  first  entry  as  the  equitable  owner  of  the  land.  Ibd. 

6.  A  Register  of  the  State  Land  Office  has  no  authority  to  review  aod  reTfis 

a  decision  of  his  predecessor.  Franklin  v.  Woodland,  188. 

7.  Under  the  Preemption  Act  of  the  Legislature  of  Louisiana  of  1853,  it  ns 

essential,  to  constitute  a  right  of  preemption,  that  the  land  claimed  shoeid 
embrace  the  settlement  or  improvements  of  the  preemptor. 

Sage  v.  Cain,  192. 

8.  A  preemption  right  on  a  tract  of  land  cannot  be  transferred  until  it  be  piid 

for,  and  a  receipt  obtained  from  the  Receiver.  Moore  v.  Jourdan^  414. 
»  9.  A  preemptor  under  the  Act  of  Congress  approved  March,  1851,  entitled 
**  An  Act  for  the  settlement  of  certain  classes  of  land  claims  within  the 
limits  of  the  Baron  de  Bastrop  Grant,  and  for  allowing  preemptions  to 
certain  actual  settlers,  in  the  event  of  the  final  adjudication  of  the  title  of 
the  said  De  Bastrop  in  favor  of  the  United  States."  may  either  sell  or 
mortgage  the  land  after  its  purchase  from  the  General  Government,  as  in 
ordinary  cases,  there  being  in  the  Act  no  restriction  of  his  right  to  do  ». 

Richardson  v.  EmswiUT,  658. 

10.  The  title  of  a  party  to  land  purchased  from  the  Government,  and  for  whidi 

he  has  obtained  a  patent,  cannot  be  defeated  by  any  other  claimant,  on- 
less  he  show  an  equitable  or  legal  title  in  himself  which  existed  prior  to 
the  issuance  of  the  patent,  and  which  could  not  be  defeated  by  the  subee- 
quent  action  of  the  Land  Department.  Leblanc  v.  Ludnqtie,  772. 

11.  In  a  contest  of  title  between  such  parties,  the  application  to  enter,  with  the 

accompanying  proof  of  occupancy  and  cultivation,  are  admissible  in  cth 
dence  as  the  muniments  of  title  which  form  the  basis  of  an  equitable  right, 
prior  to  the  issuance  of  the  patent.  W- 
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12.  Ad  endorsement  of  the  Eegister  of  the  Land  Office  on  the  application  to 

enter,  to  the  effect  that  the  applicant,  through  a  duly  authorized  agent, 
had  tendered  payment,  and  was  refused  in  consequence  of  the  land  claimed 
having  been  erroneously  sold  to  another,  is  only  proof  of  the  fact  that  a 
tender  of  payment  had  been  made ;  the  Receiver  had  no  authority  to  cer- 
tify as  to  the  agency,  nor  could  he  make  a  binding  entry  as  to  the  inva- 
lididy  of  the  previous  sale.  Ibid, 

13.  The  Acts  of  1852  and  1855  confer  upon  the  Register  of  the  State  Land 

Office  jurisdiction  in  cases  only  where  conflicting  claims  arise  between  par- 
ties as  to  their  rights  to  preemption ;  but  where  one  of  the  parties  claims 
a  preemption  right,  and  the  other  sets  up  title  to  the  land  by  virtue  of  a       \ 
patent  issued  by  the  State,  the  District  Court  has  original  jurisdiction. 

Mast  V.  Hamilton,  774. 

14.  A  party  who  has  acquired  a  preemption  right  to  swamp  land  donated  to 

tlie  State  by  the  General  Government,  may  maintain  a  real  action  against 
one  to  whom  a  patent  has  been  issued  by  the  State,  to  annul  such  patent, 
when  the  party  bringing  the  action  shows  that  he  has  not  been  able  to 
perfect  his  title  by  making  payment,  because  the  land  had  not  been  con- 
veyed by  the  General  Government  to  the  State,  after  which  time  payment 
could  alone  be  required  of  him.  •      Ibid, 

15.  When  the  preemptor  in  such  a  case  had  complied  with  the  provisions  of  the 

Actof  1855,  by  making  application  and  proof  of  settlement  within  six 
months  after  the  promulgation  of  the  Act ;  and  before  the  lands  selected, 
upon  which  he  had  <aettled,  had  been  approved  and  returned  to  the  Land 
Office  of  this  State,  a  patent  had  been  issued  to  another  person,  over  the 
protest  of  the  preemptor — Hdd :  That  the  patent  issued  was  null  and  of 
no  effect.  Ibid. 

See  EviDBXCE— /Van/.7in  v.  Woodland^  188. 
See  HU8BAXD  and  Wife— fieattraw  v.  FTafl,  IM. 
t<e«  EsTOPPKL— Wti/*^'  V.  Dorsesfy  802. 
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jM»e  Xkw  Orlrass— Wroim  v.  DuplenU,  842. 


REDHIBITION. 

1.  Neither  a  rescission  of  the  sale  nor  a  reduction  of  the  price  can  be  claimed 

by  the  purchaser  of  a  slave  affected  with  a  redhibitory  disease,  if  he  ne- 
glects to  procure  the  medical  assistance  which  the  situation  of  the  slave 
requires,  until  long  after  the  sale.  Roquest  v.  Boutin,  44. 

2.  In  a  redhibitory  action,  the  plea  of  prescription  will  be  maintained  if  the 

term  for  bringing  the  suit  has  elapsed,  although  a  demand  is  made  in  the 
petition  that  a  note  given  as  part  of  the  price  should  be  cancelled  and  an- 
nulled. Comaux  v.  Doiron,  184. 

3.  A  disease  making  its  appearance  within  fifteen  days  after  the  sale,  is  pre- 

sumed to  have  existed  on  the  day  of  sale,  the  slave  not  having  been  in  the 
State  eight  months.  Dohan  v.  Wilson,  353. 

4.  It  is  incumbent  on  defendant  to  rebut  this  presumption.  Ibid, 
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5.  In  a  redhibitory  action  for  disease  in  a  slave,  it  is  necessary  that  there  be 

an  allegation  and  proof  of  a  tender  in  order  to  recover ;  and  that  sad 
tender  should  be  made,  if  practicable,  before  the  institution  of  the  suit 

Lewis  V.  Morgan,  401. 

6.  There  are  two  exceptions  to  this  rale.    First,  when  an  actaal  tender  is  not 

possible ;  and  second,  when  defendant  has  done  some  act,  or  made  some 
declaration  which  demonstrates  that  a  formal  ofibr  to  return  the  thin; 
sold  would  have  been  fruitless.  Ibid, 

7.  It  is  not  a  sufficient  excuse  for  want  of  tender,  that  it  was  impracticable  at 

the  time  of  instituting  the  suit,  if  it  was  practicable  at  any  time  between 
the  discovery  of  the  vice  and  the  institution  of  the  suit,  or  even  before 
the  trial.  Ibid, 

8.  Where  in  a  redhibitory  action,  brought  to  rescind  the  sale  of  a  dave,  and 

recover  back  the  price  paid,  it  was  established  by  parol  evidence  received 
without  objection,  that  upon  being  informed  of  the  sickness  of  the  sla?e, 
the  vendor  had  consented  to  his  return — Held :  That  effect  must  be  giwn 
to  the  evidence,  and  that  after  its  reception,  it  is  too  late  to  raise  the  ob- 
jection, that  the  fact  of  such  consent  on  the  part  of  the  v^dor  shoold  have 
been  established  by  written  proof,  in  order  to  rescind  the  sale. 

Gaiennie  v.  Frercf,  488. 

9.  Where  the  consent  of  the  vendor  to  take  back  the  slave  has  been  given,  and 

in  accordance  with  it,  the  slave  has  been  returned  to  him  by  the  vendee— 
Held :  That  in  a  suit  brought  to  rescind  the  sale,  and  recover  back  the 
price  paid  for  the  slave,  the  consent  of  the  vendor  throws  the  burden  of 
proof  upon  him,  and  he  cannot  be  relieved  from  it,  without  showing  fraod 
or  concealment  on  the  part  of  the  vendee  in  procuring  such  oooseot,  or 
some  negligence  in  returning  the  slave.  Ibid, 

10.  The  exclusion  of  warranty  in  an  act  of  sale,  cannot  avail  the  vendor,  when 

it  is  fraudulently  made,  as  he  is  bound  to  disclose  redhibitory  vices  and 
defects  in  the  thing  sold,  when  he  knows  of  their  existence ;  and  the  Ten- 
dee  is  not  precluded  by  such  exclusion,  from  showing  that  previoas  to  the 
date  of  the  sale,  the  vendor  was  aware  of  the  existence  of  redhibitory  de- 
fects, which  he  fraudulently  concealed  from  him. 

Fauik  V.  //ottgA,  659. 

11.  If  a  slave  sold,  dies  of  a  disease  which  did  not  exist  at  the  time  of  the  sale, 

but  was  produced  by  the  effects  of  a  disease  which  manifested  itself  within 
three  days  after  the  sale,  the  vendor  is  liable.       Deloach  v.  Eiders  662. 

12.  Among  the  apparent  defects  which  do  not,  under  the  Civil  Code,  give  rise 

to  the  action  of  redhibition,  must  be  classed  the  mental  weakness  of  a 
slave  approaching  imbecility.  McLean  v.  Fulfordj  711. 
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KES  JUDICATA. 

1.  A  judgment  io  an  action  of  boundary  cannot  form  res  adjudicaia  as  to  the 

right  of  property.  White  v.  Purnell,  232. 

2.  The  plea  oi  res  judicata  is  without  force,  unless  the  object  demanded  in  the 

former  suit  was  precisely  the  same  as  that  demanded  in  the  action  pend- 
ing. Eduoards  v.  BdUard,  362. 

3.  A  judgment  of  dismissal  is  nothing  more  than  one  of  nonsuit,  and  cannot 

support  the  plea  of  res  jttdicata,  as  to  any  of  the  matters  at  issue. 

Fisk  V.  Parker,  491. 

4.  The  reasoning  and  opinion  of  the  court  upon  a  subject,  on  the  evidence  ad- 

duced before  it,  cannot  have  the  force  and  effect  of  the  thing  adjudged, 
unless  the  subject-matter  be  definitively  disposed  of  by  the  decree. 

Ibid, 

5.  In  a  petitory  action,  the  defendant  is  bound  to  plead  all  the  titles  under 

which  he  claims  to  be  owner,  and  a  final  judgment  rendered  in  favor  of 
the  plaintiff  may  be  pleaded  as  res  judicata  against  any  title  which  the 
defendant  was  possessed  of  at  the  time,  but  omitted  to  plead. 

Shaffer  v.  Scuddy,  575. 

6.  A  judgment  which  has  been  appealed  from  cannot  be  pleaded  as  res  judicata 

while  the  suit  in  which  it  was  rendered  is  pending  on  appeal. 

Byrne  v,  Pratlier,  653. 

SALE. 

1.  A  sale  made  at  auction  by  the  Comptroller,  and  afterwards  clothed  with 

the  formalities  of  an  authentic  act,  cannot  be  annulled  on  the  ground  that 
the  adjudication  was  made  by  a  person  who  was  not  regularly  licensed  as 
an  auctioneer.  Schwartz  v.  Flathoats,  243. 

2.  Where  it  is  stipulated,  in  an  act  of  sale,  that  the  note  given  for  the  price 

shall  remain  deposited  with  the  Parish  Recorder,  until  a  certificate  of 
non-mortgage  is  furnished,  its  possession  by  the  plaintiff  is  jirima  facie 
evidence  that  it  was  delivered  to  him  by  the  depositary  after  a  certificate 
furnished.  Weems  v.  VeTvLress,  267. 

3.  If  the  plaintiff  came  into  possession  of  the  note  improperly,  the  defendant's 

remedy  would  have  been  by  injunction,  not  by  an  appeal  from  the  order 
of  seizure  and  sale.  Ibid, 

4.  When  the  price  of  property  is  made  payable  in  installments,  the  vendor  may 

sue  for  rescission  of  the  sale  at  once,  upon  the  failure  of  the  vendee  to  pay 
the  first  installment.  T/tompson  v.  Kilcrease,  340. 

5.  ITie  original  vendor  seeking  to  rescind  the  sale,  is  only  compelled  to  reim- 

burse the  value  of  improvements  made  by  a  possessor  in  good  faith.  Im- 
provements made  after  the  institution  of  the  suit  to  rescind  the  sale  must 
be  considered  as  made  by  the  possessor  in  bad  faith.  Ibid, 

6.  Where  the  buyer  refuses  to  accept  goods,  the  seller  is  not  obliged  to  let 

them  perish  on  his  hands,  and  run  the  risk  of  the  solvency  of  the  buyer. 

Judd  Oil  Co,  V.  Kearney,  352. 

7.  Where  the  vendor,  however,  buys  the  goods  ofiercd  for  sale,  or  any  part 

thereof,  either  directly  or  indirectly,  or  where,  by  an  arrangement  made 
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by  him  or  his  agents,  competition  at  the  sale  of  the  goods  is  preTented,  be 
thereby  forfeits  his  right  to  recover  the  deficiency  in  the  amoont  of  tbe 
sales.  Ibid. 

8.  A  boat  which  has  been  sold  is  liable  to  seizure  at  the  suit  of  the  Teodor's 

creditors,  as  long  as  it  remains  in  the  possession  of  the  vendor. 

Zacharie  v.  Kirk,  433. 

9.  Where  a  debtor  has  resorted  to  a  simulated  sale,  for  the  purpose  of  defraud- 

ing creditors,  it  is  not  necessary  that  a  judgment  creditor  should  proceed 
by  the  revocatory  action,  in  order  to  have  the  sale  annulled ;  he  is  eDtitied 
to  consider  the  sale  as  without  reality  and  to  seize  the  property  thus  sold 
as  that  of  the  vendor.  Scully  v.  KeamSy  436. 

10.  The  right  of  a  party  purchasing  real  estate,  in  good  faith,  and  for  a  sound 

price,  from  one  in  whom  the  legal  title  is  vested,  as  shown  by  the  records 
of  the  country,  cannot  be  impaired  or  affected  by  a  previous  simalated 
sale.  Delacroix  v.  Lacaze,  519. 

11.  Where  it  appeared  that  a  sale  was  made  for  cash,  but  it  is  shown  that  do 

money  was  paid,  and  it  was  understood  between  the  parties  that  the  pro- 
perty was  conveyed  in  trust  to  the  apparent  vendee,  he  assuming  to  pay 
the  debts  due  on  the  property,  and  it  was  agreed  that  when  these  debts 
were  paid  the  property  was  to  be  reconveyed — Held :  That  snch  t  sale 
was  a  mere  simulation,  and  that  creditors  of  the  vendor  seizing  socb  pro- 
perty under  execution,  have  a  right  to  maintain  the  seizures  by  sbowioe 
the  simulation.  Gleisses  v.  McHation,  560. 

12.  Held,  also,  that  where  there  is  a  delivery  of  the  property  under  such  a  coc- 
tract,  it  is  a  contract  of  pledge,  and  the  party  in  whose  favor  it  is  madeiw 
no  right  to  enjoin  the  sale  of  the  property  under  execution,  but  should  pro- 
ceed by  way  of  third  opposition  to  claim  a  priority  of  privilege  apootbe 
proceeds  of  the  sale.  Ml 

13 .  The  B«rviving  widow  of  Jf .  W.  sold  a  tract  ot  land  belong^ing  to  the  wm- 

mnnity,  of  which  |iroperty  her  minor  children  owned  an  undivM 
The  sale  wa.^  rnadc  by  thu  mother  for  hereelf,  and  as  tixtrfj:  of  hr 
children,  and  with  full  warranty.    In  a  suit  by  one  of  the  chifdrec  lo"^^ 
rover  hia  portion  of  the  property  from  one  bokliog  under  n  title  froffl  hi* 
mother's  vendee— //e/i/  -*  Tbftt  althongh  the  defeiidant  had  not  ohta tDfti  -i 
KubropatJon   lo  lii^  vendor's   right  of  warrauty  against  the  mothtT  *« 
plaintiff,  the  action  could  not  be  maintaioed,  the  fact  of  the  pricpr/  Hi 
property  bt^ving  gone  into  the  succcision  of  the  mother,  oj  wi 
jilaiatiff  was  heir,  making  it  agatoat  good  coaacience  for  him  to  n  • 

Wmn  V.  Broitu, 

14.  Article  2417  of  the  Civil  Code,  which  providt^  that  a  suk  of  imm 

or  slaves  by  act  under  private  signature,  has  effect  against  credjii 
from  the  (lay  or  its  regis  try,  and  the  actual  delivery  of  the  thi 
controls  Article  2242,  which  declares  socb  sales  to  be  valid  h 
date  of  their  registry  or  from  liic  time  of  the  actual  ddiverj  of  iV 
KoM.  Dijkcv.Dijsr,  TUl 

]  5.  Properly  ciinnol  be  seized  by  a  jtidgment  creditor  of  the  vendor,  fflJi?o  '^^ 
private  act  has  been  recorded  prey  ion  a  t^v  the  issuance  of  e^rpcHdon. 
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16.  If  the  property  remains  in  the  hancU  of  the  vendor,  the  legal  consequence 

resulting  therefrom  would  be  a  presumption  of  simulation,  which  it  is  in- 
cumbent on  the  vendee  to  rebut.  Ibid. 

17.  After  the  purchaser  has  been  put  in  mora  for  the  non-payment  of  the  price, 

his  offer  to  execute  his  engagement  comes  too  late. 

Morrison  v.  Wimberly,  713. 

18.  But  where  there  is  no  danger  that  the  seller  may  lose  the  price  and  the 

thing  itself,  in  an  action  of  rescission,  the  Judge  may  grant  to  the  buyer 
a  longer  or  shorter  time,  according  to  circumstances,  provided  such  time 
does  not  exceed  six  months.  Ibid, 

19.  Before  the  institution  of  an  action  for  the  rescission  of  a  sale,  the  party 

seeking  relief  must  offer  to  place  his  adversary  in  the  same  situation  that 
he  was  before  the  act  of  sale  was  passed. 

McDonoId  v.  Vaughan,  716. 

20.  The  plaintiff,  in  an  action  for  rescission,  must  establish  the  loss  of  the  whole 

or  part  of  the  thing  sold ;  the  loss  must  be  certain — it  will  not  suffice  if 
it  appears  probable.  Ibid, 

21.  The  loss  will  be  considered  as  certain,  if  a  perfect  outstanding  title  in  a 

third  person  is  shown  to  exist.  Ibid. 

22.  A  statement  of  the  Commissioner  of  the  General  Land  Office  in  a  letter,  to 

the  effect  that  he  has  canceled  a  certificate,  does  not  amount  to  an  evic- 
tion which  should  rescind  a  sale  between  third  persons.  Ibid, 

23.  When  in  an  action  for  the  rescission  of  a  sale,  it  appears  that  the  plaintiff 

has  not  suffered  any  actual  disturbance,  but  it  is  shown  that  he  is  in 
danger  of  being  disturbed  in  his  possession — Held :  That  under  the  prayer 
for  general  relief,  the  court  may  order  the  defendant  to  give  security  as 
provided  in  such  cases,  by  Art.  2535  of  the  Civil  Code.  Ibid. 

24.  The  heir  who  purchased  at  the  sale  of  the  succession,  has  a  right  to  with- 

hold the  price,  until  his  share  in  such  succession  is  ascertained  by  settle- 
ment and  partition.  Dyson  v.  Phelps,  722. 

25.  The  purchaser  of  property  in  good  faith  from  one  who  is  not  the  owner,  is 

only  liable  for  the  fruits  from  judical  demand.  Ibid. 

26.  On  eviction,  the  buyer  can  only  recover  from  the  seller  such  increased  value 

of  the  thing  since  the  sale,  as  the  parties  had  in  contemplation  at  the  time 
of  the  sale.  Ibid, 

27.  The  want  of  belief  on  the  part  of  one  who  has  been  informed  of  the  exis- 

tence of  an  unrecorded  title  to  property,  does  not  impair  the  effect  of  the 
notice  thus  received.  Swan  v.  Moore,  833. 

28.  Creditors  are  as  much  bound  by  the  actual  knowledge  of  a  prior  unrecorded 

title  as  subsequent  purchasers  are,  the  law  having  made  no  distinction 
between  them  as  to  the  effect  of  notice  or  knowledge  derived  from  the 
registry  of  an  act  of  sale  or  mortgage.  Ibid. 

29.  Actual  knowledge  of  an  unrecorded  title  on  the  part  of  a  creditor  is  equi- 

valent to  knowledge  or  notice  resulting  from  the  registry  of  such  a  title. 

Ibid, 
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SALE  (CoiUtnued). 

30.  A  vente  a  remere,  like  any  other  sale,  is  perfected  as  to  third  per80QS,m  the 

case  of  movables,  by  delivery,  and  the  vendee  becomes  the  owner  of  the 
fraits  and  the  property  absolately,  if  it  be  not  redeemed  at  the  time  stipu- 
lated. Hughes  V.  Klingender,  845. 

31.  An  order  of  seizure  and  sale  may  be  enjoined  on  the  ground  of  a  d^dencj 

in  the  quantity  of  land  sold,  which  would  entitle  the  vendee  to  a  dimioa- 
tion  of  the  price.  Davis  v.  Miliaudon,  868. 

32.  A  tender  by  the  vendor  of  other  lands  to  supply  the  deficiency  in  the 

quantity  of  land  sold,  is  an  admission  of  the  deficiency,  and  such  admis- 
sion is  not  avoided  by  the  declaration  in  the  plea  of  tender,  that  the  pw- 
ty  does  not  thereby  waive  the  benefit  of  his  plea  of  the  general  issaeg. 

Ibid. 

33.  A  claim  in  diminution  of  price  is  not  a  demand  in  compensation  or  set  oC 

in  the  legal  sense  of  the  term,  and  may  be  set  up  as  a  ground  of  defeoce 
by  the  vendee  when  sued  for  the  price,  without  his  being  obliged  to  re- 
sort to  a  separate  action.  Ibid, 

34.  The  maxim  of  law  "  qua  temporalia,  ^c"  has  survived  the  general  repell- 

ing Act  of  1828,  and  although  the  action  quanti  minoris  be  prescribed, 
the  vendee,  when  sued  for  the  price,  may  resist  the  payment  on  the  groond 
of  a  claim  to  a  diminution  of  the  price.  Ibii. 

See  RBDimono!!— Sogueri  v.  BiMtin,  44. 
SCO  EnDBTCB— fieauniii  r.  1Fa7l,  190. 
Soc  Warraxtt— rhtlenoood  v.  Lacapirtj  276. 
Soo  BnorPAi^AOM  v.  Donegy  802. 
S<'o  CosnACT^—Sainet  r.  DuekoMPy  589. 
Satterjldd  v.  Kdl^Ty  606. 
Si^  HrSBAitD  Airo  Win-^Pamdl  v.  Pdroric,  601. 

JokiuUmv.  Pikfy  731. 
Foo  rraBCRipnox— OifflMS  v.  Dti^kuUiery  814. 

SALE,  JUDICIAL. 

1.  Where  the  purchaser  of  property  at  a  succession  sale  had  gone  intoposr 

sepsion  of  the  property  and  complied  with  the  terms  of  the  sale,  by  mak- 
ing a  cash  payment  and  furnishing  his  notes  for  the  balance  of  the  price— 
Held:  That  the  administrator  could  not  sue  to  rescind  the  sale,  on  the 
ground  of  defects  in  the  title  of  the  purchaser. 

McCuIloch  V.  WeatxTy  33. 

2.  When  the  proceeding  was  in  rem  under  the  Act  of  the  Legislature  of  1629, 

relative  to  proceedings  against  lands  for  works  done  upon  the  roads  and 
levees  of  the  same — HM :  That  the  Act  only  requires  notice  to  be  given 
"  to  any  person  whom  it  may  concern,"  and  that  when  there  has  been  a 
sufficient  description  of  the  land  in  the  advertisements,  and  the  proprietor 
by  the  use  of  due  diligence  might  have  protected  himself,  the  sale  wiD 
not  be  annulled  on  the  ground  that  the  property  was  described  as  belong- 
ing to  others  than  the  real  owner.  DutiUet  v.  Blanchardy  97. 

3.  The  prescription  of  five  years,  under  the  Act  of  the  Legislature  of  I834i 

would  cure  such  an  irr^ularity  in  the  description  of  the  property. 

Ibid. 
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SALE,  JUDICIAL  (Continued), 

4.  A  Sheriff's  sale,  DOt  recorded  in  the  Becorder's  office  of  the  parish  where 

the  property  is  situated,  is  atterly  nail  and  void,  except  between  the  par- 
ties thereto.  Raiford  v.  Woodj  116. 

5.  Where  the  seizing  creditor  becomes  the  purchaser  of  property  at  Sheriff's 

sale,  retaining  in  his  hands  part  of  the  price  to  pay  a  prior  special  mort- 
gage on  the  property,  which  mortgage  was  afterwards  discharged  by  the 
debtor  himself— //e^(/ .-  That  the  seizing  creditor,  having  a  privilege  on 
the  proceeds  of  the  sale,  had  a  right  to  apply  the  amount  thus  remaining 
in  his  hands,  to  the  unsatisfied  balance  of  his  own  debt. 

Yeatman  v.  Ervnn,  149. 

6.  The  purchaser,  who  is  allowed  to  retain  in  his  hands  the  amount  of  prior 

special  mortgages,  as  a  part  of  the  price,  is  bound  for  the  interest  accu- 
mulated on  such  mortgage  debts  after  the  sale.  Ibid. 

7.  In  a  sale  under  execution,  when  all  the  installments  of  a  debt  are  not  yet 

due,  an  appraisement  of  the  property  is  nevertheless  esential. 

Foree  v.  Mclntyre,  158. 

8.  Where  the  amount  of  the  matured  installments  is  less  than  the  price  for 

which  the  property  is  adjudicated,  the  surplus  of  the  price  only  be- 
comes exigible  at  the  maturity  of  the  other  installments,  adding  interest 
to  such  surplus,  so  as  to  correspond  with  the  term  of  credit  allowed. 

Ibid. 

9.  The  Civil  Code  of  1825,  does  not  contain  the  provisions  of  the  old  Code  on 

the  subject  of  lidtation.  Hache  v.  Ayraud,  178. 

10.  The  sale  to  effect  a  partition  under  a  decree  of  court,  must  be  made  to  the 

highest  bidder  at  public  auction.  It  is  a  judicial  sale  which,  under  Arti- 
cle 1863  of  the  Civil  Code,  cannot  be  invalidated  on  account  of  lesion. 

Ibid. 

11.  Lesion  will  not  invalidate  a  judicial  sale  to  effect  a  partition  even  when 

the  purchaser  is  one  of  the  heirs  of  the  estate  to  be  divided.         Ibid. 

12.  Article  1440  of  the  Code,  which  says,  that  cuts  of  sale  which  tend  to  the 

division  of  property  between  co-heirs,  are  subject  to  rescission  for  leison 
beyond  a  fourth,  must  be  construed  to  mean  an  extra  judicial  sale,  and 
not  one  ordered  by  a  court  of  justice,  at  which  strangers  as  well  as 
lieire  may  become  purchasers  for  the  purpose  of  affecting  a  partition. 

Ibid. 

13.  A  judicial  sale  of  a  lease  imposes  upon  the  purchaser  the  obligation  of 

paying  the  price  of  adjudication  to  the  vendor,  and  also  that  of  paying 
the  rent  accruing  after  the  sale  to  the  lessor,  according  to  the  terms  of 
the  lease.  D'Aquin  v.  Armanty  217. 

14.  Where  a  sale  is  made  d  la  folle  endiere,  and  the  property  is  adjudicated  to 

the  vendor  himself,  he  can  not  recover  from  the  purchaser  at  the  first  sale 
the  deficiency  in  the  price.  Ibid. 

15.  When  property  is  sold  at  Sheriff's  sale,  and  the  party  causing  the  sale  to 

be  made  is  not  able  to  put  the  purchaser  in  the  enjoyment  of  the  premi- 
ses, nor  of  the  rents,  he  has  a  right  to  refuse  payment  of  the  price. 

Htmandtz  T.  His  CredU^rs^W^.QoOQ\z 
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16.  At  a  sale  of  sacoession  property,  a  creditor  of  the  sacceseion  caooot  tender, 

in  payment  of  the  price  of  property  adjadicated  to  him,  the  daims  whidi 
he  may  have  against  the  snccession.  Pendarvis  v.  WaUy  i49. 

17.  The  property  of  insolvent  corporations,  when  sold  by  a  commissioiier  for 

cash,  most  be  appraised,  and  bring  two-thirds  of  its  apprcused  valoe,  as  in 
case  of  property  sold  under  execution. 

Hyde  y.  Mississippi  Sound  Company,  492. 

18.  A  commission  to  sell  property  of  minors  issaed  by  the  Clerk  will  not  np- 

ply  the  place  cf  the  necessary  order  ot  sale ;  nor  will  it  be  inferred  from 
such  commission  that  a  decree  of  sale  existed,  although  it  recites  that  it 
was  issued  "  in  pursuance  of  the  order  of  the  District  Court." 

Robert  y.  Brown,  597. 

19.  The  facts  that  a  family  meeting  was  convoked,  and  advised  the  side,  sod 

that  a  petition  had  been  presented  to  the  court  to  homologate  the  pro- 
ceedings, will  not  care  the  nullities  arising  from  the  sale  of  propertj 
made  under  such  commission.  Ibtd. 

20.  The  prescription  of  five  years,  established  by  the  Act  of  1855,  to  care  the 

informalities  growing  out  of  public  sales,  cannot  apply  to  a  esse  where 
there  is  a  total  want  of  authority  to  sell ;  it  cures  only  those  infomuli- 
ties  which  may  occur  in  the  execution  of  a  decree,  or  other  authority  to 
sell.  lU 

21.  Irregularities  and  informalities,  which  precede  the  decree  of  a  Probate 

Court  ordering  the  sale  of  the  property,  to  pay  the  debts  of  the  socco. 
sion,  cannot  render  the  decree  of  the  court  and  the  sale  under  it  noil  and 
void.  Succession  of  Gumey,  622. 

22.  When  a  court  has  jurisdiction,  its  decree  protects  the  purchaser  at  a  pro- 

bate sale,  from  all  informalities  which  may  have  preceded  it,  in  the  ab- 
sence of  any  charge,  or  proof  of  fraud,  even  though  the  purchaser  be  the 
administrator,  or  one  of  the  heirs-at-law.  Ihid. 

23.  When  property  is  sold  under  execution,  the  adjudication  is  made  without 

reference  to  the  amount  of  legal  and  judicial  mortgages  to  which  the  pro- 
perty may  be  subject.  Young  v.  Hays,  654. 

24.  A  forced  sale  of  property,  made  under  execution  of  a  judgment,  secured 

by  a  judicial  mortgage,  does  not  discharge  concurrent  judicial  mortgages. 

Ibid. 

See  HrsRASD  am>  Wm— Avyt  y.  AiMn,  M. 
See  Bajeks— flaynef  v.  Pipa,  248. 
See  WARRATfTT— XMoocfc  V.  Elder,  W2. 
See  PsKCRiRiox— X^maiUier  v.  QutOie,  777. 

SEIZURE  AND  SALE. 

1.  The  authority  of  an  attomey-at-law  is  presumed,  and  an  affidavit  to  ob- 

tain an  order  of  seizure  and  sale,  made  by  him  in  the  absence  of  his  prin- 
cipal, is  sufficient.  Simpson  v.  Lombas,  103. 

2.  The  delay  within  which  a  suspensive  appeal  may  be  taken  from  an  order  of 

seizure  and  sale  is  fixed  by  Article  525  of  the  Ckxie  of  Practice,  and,  as 
amended,  is,  in  the  country,  fifteen  days,  excluding  Sundays. 

Lombas  v.  Robichatix,  105. 
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SEIZURE  AND  SALE  (CorUinwd). 

3.  The  delay  oommences  to  ran  from  the  date  of  the  senrice  of  the  notice  of 

the  order  of  seizare  and  sale,  which  is  notice  of  jadg^nent  to  the  posses- 
sor of  the  hypothecated  property.  Ibid, 

4.  Parties  against  whom  executory  process  is  issued  for  an  amount  which  ex- 

ceeds in  some  particular  the  sum  shown  to  be  due  by  the  documents  filed, 
ought  to  address  themselves  to  the  Judge  who  issued  the  order,  to  have 
the  error  corrected,  instead  of  making  such  error  the  pretext  for  an  ap- 
peal involving  vexatious  delays.  Weems  v.  VerUress,  267. 

5.  A  promissory  note  not  transferred  by  endorsement  and  delivery  in  the  usual 

mercantile  mode,  is  subject  to  seizure,  under  the  rule  which  governs  the 
sale  of  movables  not  accompanied  with  delivery. 

Lassiter  v.  Busty t  699. 

6.  The  doctrine  of  notice  is  not  applicable  to  the  sales  of  personal  or  movable 

property,  and  the  creditors  may  seize  and  sell  when  there  is  no  delivery 
of  possession,  although  informed  of  an  agreement  to  sell.  Ibid, 

SERVITUDE. 
1.  Two  lots  adjoining  each  other  were  sold  [at  public  auction  according  to  a 
figurative  plan  exhibited  at  the  time,  and  referred  to  in  the  acts  of  sale 
which  were  executed,  pursuant  to  the  adjudication ;  this  plan  represented 
an  alley  way  running  across  the  rear  of  both  lots — Held :  That  although 
the  sale  conveyed  the  soil  of  the  alley,  which  was  requisite  to  make  out 
the  depth  given  to  the  lots  in  the  title,  a  right  of  way  was  established  in 
the  alley  as  a  servitude.  Cahill  v.  Conndly,  280. 

SEQUESTRATION. 

1.  To  obtain  a  sequestration,  both  an  affidavit  and  bond  are  required,  and  the 

lawmaker  has  made  no  exception  in  favor  of  negroes  held  in  slavery,  who 
may  sue  for  their  freedom.  Logan  v.  Hickman^  300. 

2.  Where  a  Constable  has  property  under  seizure,  he  cannot  be  deprived  of 

possession  by  a  writ  of  sequestration,  even  by  a  superior  court.  The 
proper  mode  of  procedure  is  by  injunction.         Twitty  v.  Clarke^  503. 

3.  A  sequestration  obtained  on  the  ground  of  the  plaintifis  apprehension,  that 

the  slave  sued  for,  will  be  removed  out  of  the  jurisdiction  of  the  court, 
cannot  be  set  aside  by  proof  of  the  defendant's  long  residence  in  the  parish 
and  possession  of  ample  means.  Boatner  v.  Wade,  695. 

See  TiLAcnc%— Sharp  v.  Bright^  890. 

SHERIFF. 

1.  A  deputy  Sheriff  who  has  not  made  the  service  of  a  petition  and  citation, 

or  other  proceeding,  has  no  authority  to  make  the  return. 

McKnight  v.  Connell,  396. 

2.  Where  a  Sheriff  acts  as  syndic  of  an  insolvent  estate,  he  acts  in  his  official 

capacity,  and  the  parties  in  interest,  who  have  been  injured  by  his  acts  or 
omissions,  when  acting  in  such  capacity,  have  the  right  to  hold  all  his 
sureties  on  his  official  bond  liable  for  the  injuries  they  may  have  received. 

Succession  of  David,  730. 
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SLAVES  AND  STATU  UBERI  (C(mtinued). 

regalattoDS  upon  the  subject ;  and  that  when  the  slave,  who  had  acquired 
this  right  nnder  the  will,  did  not  perfect  it  nnder  the  existing  laws,  he  can- 
not be  a  party  to  the  suit,  nor  have  his  rights  under  the  will  enquired 
into,  since  the  passage  of  the  Act  of  1857.  Ibid. 

11.  The  law  does  not  justify  any  one  in  killing  a  slave,  while  in  the  act  of  com- 

mitting a  theft  on  his  premises ;  and  any  person  so  killing  a  slave  will  be 
bound  to  the  owner  for  his  value.  Gardiner  v.  ThibodeaUf  732. 

12.  The  policy  of  the  State  since  the  Act  of  the  L^lature  of  the  6th  of 

March,  1857,  prohibiting  the  emancipation  of  slaves,  is  that  the  slavea 
within  her  borders  shall  remain  slaves,  and  there  is  nothing  unconstitu- 
tional in  such  legislation.  De^uotels  v.  Soileau,  745. 

13.  Where  the  testator,  by  will,  directed  his  residuary  legatees,  in  case  his 

slaves  could  not  be  emancipated  with  permission  to  remain  in  the  State, 
to  remove  them  from  the  State,  frfter  having  had  them  emancipated,  and 
the  L^ishiture,  before  the  consumiomtion  of  the  emancipation  of  the 
slaves  according  to  the  forms  prescribed  by  law,  passed  an  Act  prohibit- 
ing the  emancipation  of  slaves — Held:  That  the  slaves  had  no  vested 
right  to  freedom  under  the  will,  until  the  formalities  required  by  the  laws 
previously  existing,  for  consummating  the  emancipation,  had  been  com- 
plied with.  Held,  also  :  That  the  legacy  to  the  slaves  of  their  freedom, 
lapsed  by  the  Legislature  having  passed  a  law  rendering  it  impossible  for 
them  to  be  emancipated,  and  they  became  the  property  of  the  heirs-at-law 
of  the  testator.  Ibid, 

Seo  Practicb  and  Banviamunov^Logan  y.  Atdbnon,  800. 
See  CanuMAi  Law— ^faite  ▼.  Peter,  521. 

SUUe  V.  Charla,  649. 
Sco  JuRiBDicnos— Hardy  v.  Foorftier,  776. 

STATUTES. 

1.  .The  34th  section  of  the  Act  of  the  Legislature  of  1857.  which  requires  that 

before  the  sale  of  school  lands  there  shall  be  an  appraisement,  and  that  in 
no  case  shall  they  be  sold  for  less  than  one  dollar  and  twent>-five  cents 
per  acre,  means  that  the  luid  shall  bring  its  appraised  value,  but  that  in 
no  case  can  it  be  appraised  at  less  than  9i  25  per  acre. 

School  Directors  v.  Coleman,  186. 

2.  The  repeal  of  a  repealing  law  does  not  revive  the  first  law,  unless  it  be  so 

particularly  expressed.  G.  G.  22  and  23.  And  the  same  rule  may  be 
laid  down  as  to  the  amendment  of  laws,  which  is  but  a  partial  repeal. 

Tallamon  v.  Cardenas,  509. 

3.  Laws  in  the  restraint  of  trade,  or  the  alienation  of  property,  are  strictly 

construed,  and  are  never  extended  to  cases  not  within  the  express  will  of 
the  law  maker.  Richardson  y.  Emswiler,  658. 

See  PRBcnpnoir— AiHMfen,  t.  OcaroU,  27. 
Soo  CBnaxAL  Law— .State  v.  Adamt,  620. 

SUGGESSIONS. 
1.  When  the  widow  in  the  community,  and  natural  tutrix  of  her  minor  chil- 
dren, having  the  possession  and  administration  o(  the  property  of  her 
deceased  husband's  succession  during  her  life,  enters  into  a  partnership 

Digitized  by  VjOOQ IC 


BDCcession  are  employed  and  used  by  the  partnership — Hddr  That  the 
minor  heirs  were  not,  and  could  not  be  made  by  their  nataral  tutrix, 
members  of  the  partnership,  and  consequently,  after  her  death,  haTe  the 
right  to  sue  for,  and  recover  from  the  surviying  partners,  a  debt  doe  them 
by  the  partnership,  before  a  final  settlement  and  liquidation  of  the  part- 
nership affairs.  Held  also  :  That  the  hire  of  the  slaves  was  a  debt  dae 
the  succession  by  the  partnership,  and  that  the  minor  heirs  are  entitled  to 
recover  from  the  surviving  partners  the  portion  of  the  hire  of  the  slaws 
due  them,  less  the  portion  which  was  extinguished  at  the  death  of  their 
mother  by  confusion,  on  their  becoming  her  beneficiary  heirs. 

CuilU  V.  Gassen,  5. 

2.  An  heir  who  purchases  at  the  sale  of  the  hereditary  effects  is  not  obliged  to 

pay  the  surplus  of  the  purchase  money  over  his  portion  of  the  saccesBion, 
until  the  portion  has  been  definitively  fixed  by  a  partition. 

Mavor  v.  Armant,  181. 

3.  A  judgment  against  the  administrator  of  a  succession  recognizing  the  cdaira 

of  a  creditor,  and  ordering  it  to  be  placed  on  a  tableau  of  distribatioD,  is 
binding  upon  the  heirs,  unless  obtained  through  fraud  or  error. 

Sturges  V.  Shenff,  231. 

4.  The  District  Court  of  the  parish  where  a  succession  has  been  opened  and  is 

in  due  course  of  administration,  has  exclusive  jurisdiction  of  a  claim 
against  the  succession.  Hereford  v.  Babin,  333. 

5.  In  a  suit  against  the  curator  of  a  succession,  in  which  a  question  of  title  be- 

tween the  succession  and  a  third  party  is  involved,  the  attorney  of  absent 
heirs  has  no  authority  to  file  an  answer,  making  a  different  issue  from  the 
one  presented  by  the  answer  of  the  curator.  Surgi  v.  Colder,  336. 

€.  Property  found  among  that  of  the  deceased  is  properly  inventoried  among 
his  effects.  IVaterhouse  v.  Bourke,  358, 

7.  The  true  owner  thereof  can  claim  the  proceeds  only  of  sales  of  his  property 

made  by  an  administrator  in  good  faith.  Ibid. 

8.  Having  neglected  to  claim  his  property  both  before  and  at  the  time  of  the 

inventory,  there  was  nothing  to  prevent  the  administrator  from  aelliiig 
them  according  to  law.  If  the  requisitions  of  law,  in  making  the  sale, 
were  not  complied  with,  the  creditors  alone  would  have  recourse  against 
the  administrator,  if  they  suffered  by  his  unlawful  act  The  owner  of  the 
property  would  have  no  right  to  complain,  particularly  when  he  sofeed 
no  damage  thereby.  Ibid. 

9.  An  ex  parte  decree,  ordering  property  to  be  inventoried,  is  only  prima  fack 

evidence  of  title'in  the  decedent  Wilson  v.  Smith,  368. 

10.  The  tutrix  and  widow  in  community  administers  the  succession  only  so  long 
as  it  is  not  entrusted  to  an  administrator ;  and  when  her  power  ova*  the 
succession  is  superseded  by  the  appointment  of  an  administrator,  in  order 
to  bind  the  succession  for  a  debt,  the  new  representative  of  the 
should  be  made  a  party.  Saloy  v.  Chexnaidrt,  567. 
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11.  A  legacy  of  $15,000  was  made  by  the  testatrix,  E,  R,  W,,  to  the  minor 

children  of  her  son  /.  W,  The  legacy  vested  by  the  testatrix's  death 
while  the  father  and  mother  of  the  minors  were  both  living,  and  a  contract 
was  entered  into  between  the  father  of  the  minors  and  one  of  the  forced 
heirs,  who  had  bought  out  the  whole  estate,  by  which  a  term  of  ten  years 
was  accorded  to  the  heir  to  pay  the  legacy  due  to  the  minors,  on  his  obli- 
gation to  pay  the  amount  with  eight  per  cent,  interest,  payable  semi- 
annually, secured  by  mortgage.  Hdd :  That  the  children  of  /.  W.,  on 
becoming  of  age  or  being  emancipated,  were  not  divested  of  their  rights 
by  a  settlement  so  made,  and  could  exercise  their  claims  against  the  sue-  . 
cession  of  E,  R.  W,^  unless  they  chose  to  avail  themselves  of  the  stipula- 
tions contained  in  the  settlement  with  their  father. 

Lewis  V,  Williams^  625. 

12.  A  legatee  who  is  not  a  forced  heir  cannot  demand  collation,  nor  even  if 

made  derive  any  benefit  from  it  in  settling  his  rights  as  legatee  under  the 
will.  Ibid.   ^ 

13.  When  a  person  dies  leaving  property  in  two  or  more  States  or  countries, 

his  property  in  each  State  is  considered  as  a  separate  succession  for  the 
purposes  of  administration,  the  payment  of  debts  and  the  decisions  of  the 
claims  of  parties  asserting  title  thereto.  And  when  the  property  consists 
of  immovables  or  slaves,  it  may  be  considered  as  a  separate  estate  lor  the 
purpose  of  inheritance.  Atkinson  v.  Rogers,  633. 

14.  The  beneficiary  heir  cannot  stand  in  judgment  for  the  succession. 

State  V.  Leckie,  641. 

15.  Where  the  succession  is  accepted  with  the  benefit  of  inventory,  the  appoint. 

ment  of  an  administrator  becomes  necessary,  except  when  the  heirs  are  all 
minors  represented  by  a  tutor,  which  case  is  made  an  exception  to  the 
general  rule,  the  tutor  having  the  right  to  administer,  if  the  creditors  do 
not  require  the  appointment  of  an  administrator.  Ibid. 

16.  The  appraisement  of  notes  and  accounts  in  the  inventory  of  the  effects  of  a 

succession,  is  required  by  law.  Succession  of  Pool,  677. 

17.  An  administrator  is  not  bound  to  attempt  the  collection  of  bad  debts. 

Ibid. 

18.  Where  notes  and  accounts  due  the  succession  are  numerous  and  small  in 

amount,  and  constitute,  as  it  were,  a  mass  of  bad  debts,  the  discretion  of 
the  Judge  of  Probate,  in  ordering  their  sale  at  public  auction,  will  be  con- 
sidered as  legally  and  properly  exercised.  Ibid. 

19.  The  misnomer  in  the  petition  for  administration  of  a  succession,  by  calling 

it  a  vacant  one,  will  not  affect  the  proceedings  which  have  been  regularly 
conducted  as  in  a  succession  not  vacant,  and  administered  with  the  benefit 
of  inventory.  Ford  v.  Newcomer,  706. 

20.  Although  a  judgment  of  homologation,  recognising  the  verity  of  claims  set 

up  against  the  succession,  may  not  be  technically,  as  to  the  heirs,  res  judi- 
cata, yet  it  constitutes  prima  facie  proof,  and  imposes  upon  the  heirs  the 
burden  of  establishing  fraud  and  deception  in  obtaining  it.  Ibid. 

21 .  A  judgment  creditor  of  an  estate  cannot  sustain  a  petitory  action  against 

one  who  possesses  property  alleged  to  belong  to  the  succession,  when  there 
is  no  administrator  to  whom  delivery  of  possession  of  the  property  can  be 
made.  Louatliier  v.  Castilie,  777. 
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22.  The  appellate  court  will  judge  from  the  evidence,  of  the  value  of  the  ser. 

Yioes  rendered  by  the  attorney  of  the  succession. 

Succession  ofHugheSj  863. 

23.  The  expenses  of  litigation  between  the  heirs  of  an  estate  as  to  their  re8pe^ 

tive  rights,  cannot  be  made  a  general  charge  against  the  succession. 

Ibid. 

See  UoKtQAat—Miekd  v.  Ddapoiie,  01. 
See  JuRiSDioriosr— AitiA  v.  Adamiy  409. 
See  Salk,  JumciAt^-J}ucoe$9ian  tf  Gumey^  622. 
See  ExBcuTOiu  aicd  ADMurisnuTORS— fltdo  v.  Weewu,  629. 
LobU  V.  Ooutm€,  770. 
See  PUHCiPAL  Ain>  ScRwrt^Suecagion  of  ISofbaij  645. 
See  AnAaatBn—CkeiUkam  v.  Cbrru^tm.  696. 

SUPREMBICOURT. 

1.  A  re-bearing  will  not  be  granted  when  the  evidence  relied  upon  to  soppori 

the  application  is  only  to  be  found  in  a  different  transcript  from  that  of 
the  appeal,  which  the  parties  had  agreed  might  be  referred  to,  bat  to 
which,  by  its  title  or  number,  no  reference  was  made  in  the  argument  of 
the  cause.  Succession  of  Brooms  67. 

2.  It  is  the  settled  practice  of  the  court  not  to  notice  in  applications  for  re- 

hearing, points  which  were  not  made  in  the  argument  of  the  cause. 

Ibid. 

3.  In  a  criminal  case,  the  Supreme  Court  cannot  assume  jurisdiction  over  qoes- 

tions  of  &ct  decided  by  the  court  below  on  a  motion  for  a  new  trial 

State  V.  Haase,  79. 

4.  The  Supreme  Court  cannot  inquire  into  the  ruling  of  a  District  Judge  io 

refusing  to  grant  a  continuance,  when  no  bill  of  exceptions  has  been  taken 
to  such  ruling.  Murphy  v.  Simonds,  322. 

5.  The  physical  and  mental  condition  of  the  person,  whose  dying  declaration 

are  offered  in  evidence,  is  a  question  of  fact  over  which  the  Supreme  Court 
has  no  jurisdiction.  State  v.  Bennett,  651. 

See  pKAcncs— Stestond  v.  New  Orltans,  137. 
Hoe  JuBiKS  Aia>  Jurors— .State  v.  BungeTf  461. 
Sao  EyiDKkCKr—Powdl  v.  Ucp$sn,  666. 


SURETY. 


See  Pbixcipai.  A5D  Surry. 


TAXES,  TAX  SALES  AND  TAX  COLLECTORS. 

1.  The  Article  of  the  Constitution  which  declares  that  the  Judges  both  of 

the  Supreme  and  inferior  courts  shall  at  stated  times  receive  a  salary 
which  shall  not  be  diminished  during  their  continuance  in  office,  exempts 
the  salary  of  a  Judge  from  taxation.  New  Orleans  v.  Lea,  197. 

2.  The  defendant  relying  on  a  tax  sale  is  bound  to  show  not  only  the  existence 

of  an  assessment,  but  also  its  legality.  Sutton  v.  Calhoun,  209. 

3.  Where  the  title  of  the  owner  of  the  land  is  of  record,  his  name  is  required 

by  statute,  as  descriptive  of  the  land  assessed,  and  an  error  in  this  re- 
spect is  fatal  to  a  title  by  a  tax  sale.  >^-^  Ibid. 
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TAXES,  TAX  SALES  AND  TAX  COLLECTORS  (Continued). 

4.  It  is  necessary  that  the  land  assessed  shonld  be  designated  by  its  boanda- 

daries,  and  when  the  boundaries  given  are  confused  and  erroneous,  the  as- 
sessment does  not  possess  that  particularity  and  certainty  necessary  for 
the  validity  of  a  tax  sale.  Ibid. 

5.  Parol  evidence  is  admissible  to  show  a  misdescription  in  the  act  of  sale  of 

the  land  really  sold,  there  being  an  error  on  the  face  of  the  act  itself. 

Ibid. 
C).  Wharfage  dues  charged  by  a  corporation,  are  not,  properly  speaking,  a  tax, 
like  that  which  is  levied  for  the  support  of  government. 

Schwartz  v.  Flatboats,  243. 

7.  An  assessment  made  under  the  Act  of  1857,  cannot  be  aided  by  the  lien  or 

privilege  given  by  the  Act  of  1858.  The  Legislature  intended  to  autho« 
rize  a  specific  tax  by  the  Act  of  1857,  a  comparison  of  which  Act  with 
the  previous  Acts,  shows  that  the  term  "  specifically  on  each  and  every 
acre,''  was  used  in  contradistinction  to  the  ad  valorem  tax  of  former 
statutes.  Selby  v.  Levee  Commissioners,  434. 

8.  It  is  not  necessary  that  the  voters  who  elect  the  Levee  Commissioners  should 

be  equally  assessed.  Ibid. 

9.  Equality  of  taxation  and  representation,  in  inferior  jurisdictions,  is  not  es- 

sential under  the  Constitution.  Ibid. 

10.  A  party  cannot  be  relieved  from  the  payment  of  assessments  and  taxes  on 

the  ground  that  there  might  be  an  outstanding  title  in  some  one  else ,  it 
is  sufficient  that  he  claims  and  possesses  as  owner.  Ibid. 

11.  Where  lands  are  not  benefited  by  the  levees,  they  are  not  within  the  spirit 

of  the  Act  of  1857,  and  should  not  be  taxed  to  meet  them.  Ibid. 

VI.  In  a  case  where  the  formalities  required  by  law  for  the  collection  of  taxes 
in  the  city  of  Jefiferson,  appear  to  have  been  substantially  complietl  with, 
and  a  sale  of  a  lot  of  ground  was  made  by  the  Sheriff  upon  a  judgment 
obtained  by  a  proceeding  in  rem  against  the  property  upon  which  the  tax 
was  due — Held :  That  the  purchaser  could  not  be  dispossessed  by  the  own- 
(^r  of  the  property  at  the  time  the  tax  was  levied,  on  the  ground  that  the 
property  was  erroneously  assessed  in  the  name  of  one  who  was  not  a  pro- 
prietor. Daily  v.  Newman,  580. 

13.  Where  taxes  are  erroneously  assessed,  it  is  the  duty  of  the  tax  payer  to 

have  the  tableau  of  assessment  corrected,  if  he  so  desires.  The  error  in 
the  assessment  is  a  matter  of  defence  of  which  the  tax  payer  must  avail 
himself,  and  the  complaint  comes  too  late,  if  made  after  judgment,  and  a 
sale  of  the  taxed  property.      '"  Ibid. 

14.  Where,  by  an  Act  of  the  Legislature,  the  State  remits  a  portion  of  the  in- 

debtedness of  a  Tax  Collector,  authorizing  his  bond  to  be  cancelled  on  the 
payment  of  a  fixed  amount,  it  is  a  renunciation  of  the  right  to  claim  the 
interest  at  two  per  cent,  per  month  allowed  by  statute  in  the  nature  of  a 
j)enalty  agaiqst  defaulting  'lax  Collectors.  State  v.  Leckie,  636. 

15.  When  the  sureties  on  a  Tax  Collector's  bond  obligate  themselves,  each  for 

a  specific  sum,  the  State  is  entitled,  in  case  the  Collector  becomes  a  defaul- 
ter, to  a  judgment  against  each  surety  for  the  whole  amount  for  which  he 
is  bound,  although  more  than  the  amount  due  the  State  by  the  principal 
ill  the  bond  cannot  be  collected  from  his  sureties. 

State  v.  Hampton,  679.    ^ 
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TAXES,  TAX  SALES  AND  TAX  COLLECTORS  [Continued), 

16.  Under  a  bond  of  a  Sheriff  and  Tax  Collector,  conditioned  that  he  shall 

collect  and  pay  over  "  all  the  State,  mill  and  poll  taxes,  together  with  all 
fines,"  &c.,  according  to  law — Held :  Tlie  surety  is  liable  for  the  amount 
of  licenses  for  which  the  Sheriff  is  defaulter.  Ibid. 

17.  It  is  not  necessary  to  put  a  Tax  Collector  formally  in  default,  to  enable  the 

State  to  recover  the  two  per  cent,  per  month  interest,  which  is  the  penal- 
ty by  law  for  the  non-payment  of  the  taxes  to  the  State  by  the  Collector. 

Ibid. 

18.  In  an  action  against  a  defaulting  Tax  Collector  and  the  sureties  on  his 

bond,  who  are  bound  each  for  a  specific  sum,  the  case  may  be  coDtinned 
as  to  some  of  the  defendants.  State  t.  Hampton^  725. 

19.  The  principal  and  sureties  on  a  Tax  Collector's  bond  cannot  set  np,  by  way 

of  defence  to  an  action  brought  on  the  bond,  the  fact  that  it  had  not  been 
approved,  or  received  by  the  proper  officer,  and  recorded,  as  provided  by 
law.  Ibid. 

20.  The  Act  approved  March  19th,  1856,  entitled  "  An  Act  to  authorize  ike 

City  of  New  Orleans  to  tax  real  and  personal  property,''  is  not  repealed 
by  the  general  repealing  clause  of  the  Act  approved  March  20th,  18oG. 
amending  the  Act  incorporating  and  providing  a  government,  &c.,  for  t^e 
City  of  New  Orleans.  New  Orleans  v.  Hart,  8C3. 

21.  The  formalities  of  assessment  and  collection  of  City  Taxes,  as  prescribed  bj 

the  Act  of  the  20th  of  March,  1856,  did  not  apply  to  the  taxes  for  that 
year,  as  the  Act  of  19th  of  March,  1856,  authorized  an  assessment  for  the 
year  which  had  not  then  expired,  in  accordance  with  its  provisions.  Ibid. 

22.  The  meaning  of  the  word  income,  under  the  Act  of  19th  of  March,  1856, 

is  money  received  in  compensation  for  services,  such  as  wages,  com- 
missions, brokerage,  &c.,  and  is  totally  different  from  the  fruits  of  capital 
invested  in  merchandise,  stocks,  &c.  Ibid. 

23.  The  Act  of  1856  makes  no  allowance  for  commissions  or  compensation  to 

be  paid  by  the  tax  payer  to  the  Assistant  City  Attorney ;  the  Act  of 
1853,  which  allowed  him  a  commission  of  five  per  cent.,  has  been  it- 
pealed.  Ibid. 

24.  A  tax  bill  is  not  an  open  account ;  there  is  no  provision  of  law  fixing  the 

period  of  prescription  of  a  tax  bill  at  five  years. 

New  Orleans  v.  Locke,  854. 

25.  By  the  Act  of  1852,  all  suits  for  unpaid  taxes  due  to  the  city  are  brought 

by  filing  in  court  the  tax  bill  and  citing  tax  payers  by  advertisement. 
The  tax  bill  must  be  considered  as  the  ])etition,  containing  all  the  demands 
to  which  the  plaintiff  is  entitled  by  law,  and  consequently,  in  such  a  salt, 
eight  per  cent,  interest  under  the  statute  must  be  allowed  in  the  judg- 
ment, as  if  prayed  for.  New  Orleans  v.  Fisk,  862. 

26.  The  profits  realised  from  the  use  of  a  cotton  press,  drays  and  slaves,  in  car- 

rying on  the  business  of  a  cotton  press,  are  not  subject  to  taxation  as 
"  income,''  under  the  3d  and  4th  sections  of  the  Act  of  the  Legislature  of 
1856,  authorizing  the  city  of  Xew  Orleans  to  tax  real  and  personal  pro- 
perty. Ntiv  Orleans  v.  Fa^smau,  tfOri. 

Sec  New  Orikaxs— A*no  Orleaiu  v.  Ci/sUllo,  37. 
S<«o  Ahpkal— A>ip  Orl^tm  v.  Boudro.  303. 
Merriam  v.  AVio  Ortraru,  318. 

S<u«  rox.*TiTL-no>Ai.  I«iw— Utt/Zttir  v.  Sheltun.  498. 
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TRANSFER. 

1.  An  agreement  to  transfer  personal  effects  vests  the  property  in  the  trans- 

feree, but  the  effect  of  the  transfer  is  strictly  confined  to  the  parties  to  it 
until  the  actual  delivery  of  the  object. 

Marshall  v.  Parish  of  Morehoxtse,  689. 

2.  Personal  property  transferred  by  contract,  but  not  delivered,  is  liable  in 

the  hands  of  the  transferror  lo  seizure  and  attachment  by  his  creditors. 

Ibid. 

3.  An  assignment  without  delivery  is  conclusive  against  the  assignor  and  his 

legal  representatives.  Ibid, 

Seo  Emdrxcb— £lioarcb  v.  Daley,  384. 
See  Bills  axd  Nom— iStce  v.  Davity  485. 

TRESSPASS. 

Sec  Acnox — Gardiner  v.  Thtbodeau,  732. 

TUTORS  AND  TUTORSHIP. 

1.  The  mother  wishing  to  contract  a  second  marriage  may,  by  the  advice  of 

a  family  meeting,  be  retained  in  the  tutorship  of  her  minor  children  on 
giving  security,  and  her  application  may  be  acted  on  before  the  marriage 
is  celebrated.  Her  rights  in  this  respect  are  not  impaired  by  the  refusal 
of  a  previous  family  meeting  to  retain  her  in  the  tutorship  without  secu- 
rity. Gaudet  v.  Gaudet,  112. 

2.  The  surety  on  a  tutor's  bond  cannot  require  that  payments  made  by  the 

latter  to  his  ward,  shall  be  imputed  to  the  amount  that  may  be  due  upon 
the  bond,  on  a  breach  of  its  conditions.  The  doctrine  of  imputation  of 
payments  does  not  apply  to  such  a  case.  Brown  v.  Roberts,  259. 

3.  Where  the  tutor  makes  a  surrender  of  his  property,  and  the  parties  in 

whose  favor  the  bond  was  executed,  consent  to,  and  vote  for  its  sale  on 
terms  of  credit,  such  sale  is  a  granting  of  time,  which  will  have  the  ef- 
fect of  discharging  the  liability  of  the  surety.  Ibid, 

4.  The  validity  of  a  judgment  confirming  the  mother  as  natural  tutrix  of  her 

minor  children,  cannot  be  called  in  question  collaterally. 

Cailleteau  v.  Ingoaf,  623. 

5.  The  under-tutor  of  a  minor  may  resign  his  office,  without  being  compelled 

to  allege  and  prove  his  excuses.  Under-Tvior  of  Walker,  631. 

6.  A  judgment  against  the  tutor  upon  the  account  of  tutorship,  does  not  con- 

clude the  tutor's  surety,  although  prima  facie  evidence  against  him. 

FuMer  v.  Babineau,  764. 

7.  The  surety  on  a  tutor's  bond  is  not  liable  for  what  came  into  the  tutor's 

hands  before  signing  the  bond.  Ibid, 

8.  ITie  tutor  is  bound  to  pay  interest  on  all  sums  of  money  of  the  minor, 

which  come  into  his  hands.  Ibid, 

SCO  ATTKAi^Moodie  v.  CamM,  163. 

Pee  pARTmoK — Shaffet  v.  Jackson,  IM. 

See  JvKiaDicnos—SUUe  v.  Petit,  566. 

Sec  SucTEHBiox— -State  v.  Ledcie,  641. 

See  Principal  axd  Surety— ITtem  v.  JETarr,  671. 

Sec  ^ixoHS— Payne  y.  Scoa,  760. 

Sar^ord  v.  Waggaman,  852. 
Sec  Amxi^Pr^ean  v.  Robing  788, 
Sec  rAKTSzwmr—Jlcilichael  v.  Ram!,  397. 
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USCFRUCT. 
1.  Where  an  usufruct  of  community  property  is  constitntod  by  last  will  in 
favor  of  the  wife,  and  there  are  no  descendants,  the  usufructuary  is  com- 
pelled to  give  security  according  to  Art  552  C.  C,  unless  it  hag  been 
dispensed  with  by  the  terms  of  the  will.       Succession  of  Car  dona,  356. 

Soo  CoMMi'NiTY — Saiay  v.  Ck^xnaidre^  667. 
Sec  Dqxations— TtUmon  t.  Mofdy,  710. 

WARRANTY. 

1.  In  a  sale  of  a  slave  mother  and  her  infant  child,  where  it  appeared  hy  the 

evidence  that  the  child  was  only  sold  with  the  mother  on  account  of  its 
tender  age,  and  added  nothing  to  the  value  of  the  mother — Held :  That 
the  vendor  was  not  liable  in  warranty  for  the  value  of  the  child,  which 
his  vendee  had  been  compelled  to  pay  as  warrantor  in  a  subsequent  sale  of 
both  mother  and  child.  Underwood  v.  Lacapere,  276. 

2.  Costs  follow  the  judgment,  and  an  exception  to  the  rule  cannot  be  made  in 

the  case  of  a  warrantor  called  in  to  defend  the  title  of  his  vendee,  and 
who  is  decreed  not  to  be  liable  for  the  return  of  any  part  of  the  price  he 
had  received.  Ibid, 

3.  Where  a  slave  has  been  purchased  with  warranty,  and  is  afterwards  seqaes- 
*  tered  while  in  the  possession  of  a  lessee,  against  whom  suit  is  brought  for 

his  recovery,  and  immediate  notice  is  given  by  the  lessee  to  the  vendee, 
who  likewise  gives  immediate  notice  to  the  vendor,  of  the  institoticn  of 
said  suit,  with  a  request  that  he  defend  it,  or  furnish  the  vendee  the  neces- 
sary means  for  maintaining  his  title  to  the  skve,  and  the  vendor  promises 
to  defend  the  action  himself,  which  he  fails  to  do,  and  the  suit  goes  by  de- 
fault against  the  lessee,  if  neither  the  vendee  nor  the  vendor  is  a  partj  to 
the  suit,  it  is  the  fault  of  the  latter,  and  as  against  his  vendee  he  cannot 
protect  himself  by  claiming,  "  that  an  eviction  of  property  can  only  be 
on  final  judgment,  where  the  vendor  or  vendee  is  a  party  to  the  salt,  and 
where  the  title  to  the  property  is  directly  drawn  in  question." 

Vienne  v.  Harris^  382. 

4.  The  vendor  cannot  enjoin  the  seizure  and  sale  of  the  property  of  his  vendee. 

when  it  is  seized  under  execution  as  the  property  of  a  third  person,  on 
the  grounds  that  his  obligation  in  warranty  may  attach. 

Kelly  V.  WisemaHf  661 

5.  In  such  a  suit  the  question  of  title  to  propei'ty  is  involved,  and  it,  therefore, 

partakes  of  the  nature  of  a  petitory  action,  which  can  only  be  maintaiocd 
by  the  party  in  whom  the  legal  title  is  vested.  Ibid, 

6.  Tlie  vendor  is  only  liable  on  this  warranty  for  causes  anterior  to  the  sale, 

and  if  the  vendee  should  be  evicted  without  calling  him  in  warranty,  and 
he  can  establish  the  fact  that  he  had  a  good  defence,  which  he  lost,  in 
in  consequence  of  the  neglect  and  failure  of  the  vendee  to  call  him  in 
warranty,  the  vendee  cannot  recover  from  him.  Ibi^- 

7.  All  warranties  to  which  vendors  are  subject  in  private  sales,  exist  against 

the  heir,  in  judicial  sales  Of  the  property  of  successions. 

Deloach  v.  EUler,  662. 

8.  The  warrantor  is  not  liable  for  counsel  fees  paid  by  the  party  calling  hhn 

m  warranty,  Williams  v.  Lcblatic,  757. 
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WARRANTY  (Continued). 
9.  The  warrantor  is  not  liable  for  the  fees  of  the  attorney  employed  by  the 

party  evicted.  Late  v.  Armorer ,  826. 

10.  The  warrantor  cannot  object  to  the  admissibility  of  evidence  regularly  taken 
by  commission,  previous  to  his  being  made  a  party  to  the  salt.       Ibid. 

Soo  Attorjcby  at  Law— .Stejyy  v.  New  OrleanSy  311. 

Heo  ArPKAinScuddy  v.  Sheegter,  569. 

Seo  EvmEScn—Jackion  v.  HojfSy  677. 

See  Sal«— ITinn  v.  Brown  ^  642. 

Seo  BsDHiBmoN— JFbttU;  v.  HougK,  659. 

WILLS. 

1.  The  testatrix,  E.  H.,  made  a  will  and  died  in  Louisiana,  the  place  of  her 

domicil.  By  her  will  she  gave  to  one  of  her  children  the  whole  of  certain 
immovable  property  situated  in  Jackson  county,  Mississippi,  and  one- 
third  of  the  remainder  of  her  estate.  The  balance  of  her  estate  she 
directed  to  be  divided  among  her  other  four  children.  Hdd :  That  the 
right  of  the  testatrix  to  make  such  a  disposition  of  immovable  property 
situated  in  another  State,  is  to  be  determined  by  the  lex  ret  sita, 

Hughes  V.  HugheSj  85. 

2.  That  the  laws  of  Louisiana,  the  domicil  of  the  testatrix,  making  her  children 

forced  heirs  for  a  certain  proportion  of  her  estate,  being  in  conflict  with 
the  lex  ret  sitm,  the  latter  must  govern.  Ibid. 

3.  Heldy  further,  that  an  express  declaration  in  the  will,  of  the  intention  of  the 

testator  to  give  the  one-third  of  the  estate  to  one  of  the  children  as  an  ex- 
tra part  over  and  above  the  legimate  portion,  was  not  indispensable,  the 
intention  being  apparent  on  the  face  of  the  will.  Ibid, 

4.  The  instrument  set  up  as  a  last  will  was  in  these  words  ;  "  Due  Mrs.  Sarah 

E.  Andrews  the  sum  of  two  thousand  five  hundred  dollars,  payable  to  her 
order,  out  of  the  proceeds  of  my  estate,  after  my  death.  New  Orleans, 
June  1.5th,  1855.  J.  A.  Beakd." — Held:  That  such  an  instrument  being 
negotiable  in  its  form,  cannot  be  viewed  as  a  legacy,  for  want  of  a  lega- 
tee. Succession  of  Beard  J  121. 

5.  Where  it  was  established  that  the  plaintifiF  was  the  concubine  of  a  married 

man,  who  executed  an  obligation  in  her  favor,  payable  at  his  death — Held  : 
That  a  prima  facie  case  was  created,  which  threw  upon  the  plaintiff  the 
burden  of  proving  a  legal  consideration.  Ibid. 

6.  The  cause  which  hinders  a  testator  from  signing  his  name  when  he  knows 

how  to  sign,  must  be  a  physical  cause.  The  existence  of  such  a  mental 
cause  as  delirium,  incapacitates  the  testator  from  completing  the  will. 

Jackson  V.  Moore,  213. 

7.  A  nuncupative  will  by  public  act  is  null,  if  dictated  in  a  language  not  un- 

derstood by  one  of  the  attesting  witnesses. 

Breaux  v.  Gallusseaux,  233. 

8.  The  want  of  capacity  of  one  of  the  witnesses  to  attest  what  was  done,  could 

not  be  supplied  by  the  testimony  of  the  notary  and  the  two  other  wit- 
nesses, that  the  dispositions  of  the  will  were  explained  by  the  notary  to 
the  witness,  who  was  not  able  to  understand  them  from  the  dictation  of 
the  notary.  ibid. 
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WILLS  {Continued). 

9.  The  testator  provided  for  the  emancipation  of  a  number  of  his  slaves  as  fol- 
lows :  "  As  soon  as  possible  after  my  decease,  I  wish  all  mj  negroes  freed 
that  I  will  name,  and  sent  to  Pennsylvania,  and  bread  and  meat  foand 
them  for  one  year,  all  at  the  expense  of  my  estate."  Held :  That  it  was 
the  intention  of  the  testator  that  the  negroes  should  be  freed  in  this  State, 
and  then  be  removed  to  Pennsylvania,  and  that  it  was  not  competent  for 
the  court  here  to  grant  an  order  authorizing  the  executor  to  remove  them 
and  to  pay  the  expenses  of  their  transportation  and  maintenance,  after  the 
Act  of  March  6th,  1857,  preventing  their  emancipation  here. 

Sttccession  of  Woodruff,  295. 

10.  Article  1481  C.  C,  which  declares  that  "  donations  inter  vivos  or  mortis 

causa,  cannot  exceed  two-thirds  of  the  property,  if  the  disposer,  having  no 
children,  leave  a  father  or  mother,  or  both,"  would  clearly  govern  in  cases 
where  the  ascendant,  whether  father  or  mother,  was  the  sole  heir  at  law 
to  the  inheritance.  Barbet  v.  Roth,  381. 

11.  Articles  899  and  900  which  make  the  disposable  portion  three-foarths,  ap- 

ply to  cases  where  the  testator  leaves  other  heirs  who  would  be  entitled  to 
a  share  in  the  inheritance,  in  the  absence  of  a  will.  Ibid. 

12.  The  right  of  action  of  an  heir,  to  compel  a  partition  of  the  immovables  and 

slaves  belonging  to  the  succession,  in  order  that  bis  portion  may  be  sei 
off  to  him,  as  owner,  is  an  immovable — and  when  such  a  right  is  conveyed 
by  last  will,  the  instrument  must  conform  to  our  laws,  or  it  cannot  hare 
any  effect.  Weber  v.  Ory,  537. 

13.  Where  such  a  right  was  sought  to  be  conveyed  by  a  will  made  in  the  State 

of  Missouri,  in  these  words  :  "  I  do  hereby  give  and  bequeath,  absdvldy 
and  unconditionally,  to  M.  G.  and  to  A.  J,,  to  have  and  to  hold  the  same, 
unto  them  jointly  and  severally,  that  is  to  say,  as  joint  tenants,  so  that  all 
and  singular,  the  property  hereby  devised  and  bequeathed  shall,  upon  the 
death  of  either  of  them,  the  said  M.  G,  and  A.  J.,  descend,  po.^  and  hdmg 
to  the  survivor  of  them,  and  to  the  heirs  of  such  survivor  forevert—Hdd  : 
That  such  a  disposition  is  a  conditional  substitution  prohibited  by  our 
law.  Ibid, 

I'L  The  formal  probate  of  a  will  cannot  be  disregarded  by  parties  claiming  as 
heirs  of  the  testator,  but  never  in  possession,  and  they  cannot  institote  a 
petitory  action  without  seeking  to  annul  such  probate. 

Dedondes  v.  A'eu?  Orleans,  552. 

15.  When  hcirs-atrlaw  have  once  acquiesced  in  a  will,  by  accepting  some  be- 

quest under  it,  neither  they,  nor  those  claiming  under  them  as  heirs,  are  at 
liberty  afterwards  to  contest  its  provisions  or  assert  its  nullity.      Ibid. 

16.  The  will  of  ^.  C,  made  in  the  State  of  Mississippi,  where  he  died,  and 

where  his  estate  was  situated,  conteined  the  following  clause :  **  Igi^ 
and  bequeath  to  my  grandson,  White  Turpin  Petit,  and  his  heirs  kvfidly 
begotten,  all  the  balance  of  my  estate,  real,  personal,  and  mixed,  together  with 
the  rest  and  residue  of  which  I  may  die  possessed,  to  enure  to  and  vest  in  the 
said  White  Turpin  Petit,  on  the  day  on  which  he  shall  have  attained  the  age 
of  twenty-one  years,  and  not  before,  and  in  the  event  of  the  said  White  Tur- 
pin Petit  dying  before  he  shall  have  arrived  at  lawful  age,  as  aforesaid,  and 

Digitized  by  VjUUV  IC 


INDEX.  975 

WILLS  (ContiniLcd), 

leaving  no  fietr  of  his  otim  body,  or  in  the  event  of  his  death  at  any  time 
thereafter^  without  lawful  issuej  then,  and  in  8iu:h  contingency  or  contingen- 
cies, I  give,  devise  and  bequeath,  all  the  real  and  personal  and  mixed  estate 
aforesaid,  to  Rebecca  S.  M.  Wailes,  daughter,  and  only  surviving  child  of 
my  brother,  Leonard  Covington,  and  wife  of  Benjamin  L,  C.  Wailes,  and 
to  her  heirs  forever"  Held  •  That  snch  a  clause  in  a  will  is  a  substitu- 
tion prohibited  by  oar  laws,  and  that  negroes  forming  a  part  of  the  be^ 
quest  having  been  removed  to  this  State  and  sold  here  before  the  happen- 
ing of  the  contingency,  by  which  the  title  was  to  vest  in  the  testator's 
niece,  the  title  of  the  purchaser  here  could  not  be  disturbed. 

Wailes  v.  Daniell,  578. 

17.  An  heir-atrlaw  may  sue  in  our  courts  for  the  recovery  of  immovable  pro- 

perty, and  its  revenues,  even  when  his  ancestor,  who  was  domiciliated  in 
another  State,  had  made  a  will  which  had  been  probated,  and  ordered  to 
be  executed  in  a  foreign  jurisdiction,  and  which  here  may  not  be  valid 
and  sufficient  to  defeat  his  inheritance.  Atkinson  v.  Rogers,  633. 

18.  If  immovable  property  in  this  State  is  in  the  possession  of  a  foreign  execu- 

tor, and  a  testamentary  disposition  has  been  made  of  it,  not  in  accordance 
with  our  laws,  the  legal  heir  may  sue  such  executor  directly  for  its  re- 
covery in  the  courts  of  this  State,  and  is  not  obliged  to  resort  to  the  tri- 
bunals of  the  testator's  domicil,  to  ascertain  the  validity  of  the  disposition 
intended  to  deprive  him  of  his  right  to  immovable  property  within  our 
jurisdiction.  Ibid. 

19.  Where  a  nuncupative  will  under  private  signature  is  made,  out  of  the  pres- 

ence of  the  witnesses,  the  testator  must  distinctly  declare,  in  the  presence 
and  hearing  of  all  the  witnesses  necessary  in  this  form  of  testament,  that 
it  contains  his  last  will.  Babineau  v.  Leblanc,  729. 

Poe  UsuFRrcT — Sucressirm  of  Canhma,  350. 
S4»e  SrCT'KSPiox — Lewis  v.  Williamg,  6*i5. 
So««  Si.AVKx— Price  v.  Ray,  697. 

DesholeU  v.  SoUeau,  74o. 

WITNESS. 

1.  Where  the  answer  of  a  witness  is  not  responsive  to  the  question  asked,  or  is 

a  voluntary  statement  made  by  him,  the  court  may  order  it  to  be  striken 
out.  Roquest  V.  Boutin,  44. 

2.  The  son-in-law  of  one  of  the  parties  to  a  suit  is  a  competent  witness.    The 

interest  of  the  mother  of  the  witness  in  the  property  in  dispute,  as  belong- 
ing to  the  marriage  community,  she  not  being  a  party  to  the  suit,  is  too 
remote  to  exclude  her  son's  testimony.  Kwg  v.  Ncely,  105. 

3.  A  witness  may  be  permitted  to  refer  to  accounts  or  memoranda  made  by 

himself  to  refresh  his  memory.  Chiapella  v.  Brown,  189. 

4.  A  witness  cannot  be  permitted  to  state  his  belief  as  to  the  correctness  of  an 

account,  he  must  testify  to  his  knowledge  of  facts  and  not  to  his  belief  of 
them.  5»ffr^s/oH  of  Penny,  194. 

.').  A  witness  is  properly  excluded  on  account  of  interest,  where  he  has  a  hope 
of  gain,  although  it  be  uncertain  whether  any  advantage  can  arise  to  him, 
even  if  the  decision  be  favorable.  Gilkinson  v.  Sh*.  Scot  land.  41 7. 
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6.  In  a  cross-examination  of  a  witness  for  the  State,  the  question  was  asked 

the  witness  "ifhe  tvas  not  anxious  that  the  defendant  should  be  convicted" 
Held :  That  the  question  was  a  proper  one,  and  might  be  asked  to  show 
bias  on  the  mind  of  the  witness,  and  that  it  was  competent  for  the  jury  to 
decide  from  his  answer  to  what  extent  his  credibility  may  have  been 
affected  hjj±.  State  v.  Adams,  620. 

7.  A  defendant  named  in  the  petition,  but  not  cited,  is  not  in  reality  a  party 

to  the  suit,  so  as  to  render  him  incompetent  as  a  witness. 

Taylor  v.  Hancock,  693. 

8.  A  witness  cannot  be  objected  to  on  the  ground  of  interest,  because  he  is 

liable  to  the  defendant  as  warrantor,  if  he  has  not  been  cited  in  warranty 
in  the  suit  in  which  he  is  called  to  testify.    Arrowsmith  v.  Durellf  849. 
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